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Btvoeaflbn&owmiiA. 6 A pwiiosfcUi iwokaf— 18 

(1) by the commanSeatioii ot notioe of revbeation by the ^otxMer to the — 

oJthf r ptirty ; i * « 

(2) by ther lafpie oft the time preacrtbed in such proposal lor its accept- 
smce, or, if no time is so prescribed, by the lapse of a reasonable time, with- 
out communication of the acceptance ; 

(3) by the failure of the acceptor to fulfil a condition precedent to ac- 
oeptance; or 

(4) by the death or insanity of the proposer, if the fact of his death or 
insanity comes to the knowledge of the acceptor before acceptance. 

Acceptance muet be abao- T. In order to convoit a proposal into a pro 

iute raise the acceptance must — 

(1) be absolute and unqualified ; 

(2) be expressed in some usuarand reasonable manner, unless the pro 
posal prescribes the manner in which it is to be accepted If the proposal 
prescribes a manner in which it is to be accepted, and the^cceptance is not 
made in such manner, the proposer may, within a reasonable tiino after the 
li i (^ptaiice is commufiicated to him, insist thal his proposal shall be accepted 
in the prescribed manner, and not otherwise ; but, if he fails to do so, he ac- 
cepts the acceptance. 

& Performance of the conditions of a proposal, or the qpceptance of 
Aooeptanee by perrormioj ‘“‘y wnsMeration for a redprocal promise which 
soil (itiona or reoeiving oonai- may be offered with a proposal, is an acceptance of 
ierition. the proposal. 

ft In so far as the proposal or acceptance of any promise is made fn 
Piomue^ expretia sndim- words, the promise is said to bo express In so far 
as such proposal or acceptaijce is made otherwisp 
than in words, the promise is said to be implied. 

> '-f 


Ohaptbb 11 . — Of Oontragts, Voidablb Oontracts, and 
Void AauBButBNTs. 


10. All agreements are contracts* if they are made by the free consent 
What agreementB ars oon- of parties competent to contract, for a lawful con 
si(leration,t and with a lawful object, and are not 
101 eby oxpreSsly declared to be void. 

Nothing herein contained shall affect any law in force in Bntish India, 
ind not hereby expressly repealed, by which any contract is required to be 
hade in writing^ or in the presence of witnesses, or any law relating to the 
'euistration of documents. 


• ^1. Every person is cDfirpetent to contract who is of the age of majority 
Who are competent to eon- according to the law tO which he is subject, § and 
Who is oi sound mind, and in not disqualifi^ from 
lontraotfng by any law to which he is subject • 

1ft A person Is said to be of sound mind for the purpose of making a 
What is a soiUiA miiid for contract if, at the time when he makes it, he i 
r ooniraetios. capable of understonding it, and of forming / 
figradht^as to its effect upon his intemta t. 


« Seee. 
t Seei^ 
t See a 
I See* Aoi 





m\k 



CONTRACT. 


1872. 
Act 8. 


1 -; 

A person who is usually, of unsound mind, hut occasionally of soui 
mind, may make a contract when he is of sound mind. 

A person who is usually of Sound mind, but ocoa$iion:i11y of unsoui 
mind, may not make a contract when he is of unsound mind.^ 


Illusirations. 


(a.) A patient in a liinittic asylum, who is at intervals of sound mind, may coi 
tract during those inlorvals. 

(/>.) A sane man, w)io is dplirioiis from fevrr, or who is so drunk that he cai 
not underaliiiKl ilio terms of a contract, or form u rational judgment as to its offei 
on his interests, cannot contract whilst such delirium or drunkenness lasts. 


*' Consent ” dolinod. 


13. Two or more persons arc said to consen 
when they agree upon the same thing in the sani 
sense. 


“ Free consent” dofnod. 


0 ) 

( 3 ) 

(:<) 

<‘l) 

(■•) 


14 Consent is said to he free when it is no 
caused by — 

Coercion, ns defined in section fifteen, or • 

undue influenc<s as d(3fin(id in section sixteen, or 
fraud, as dtifinod in section seventeen, or 
misrepresentation, as defined in section eighteen, or 
inisf^ke, subjVct to the provisions of sections twenty, twenty one 
and twenty -two. 

Consent is said to be so caused when it would not have been given but 
for th(i existence of such coercion, undue influence, fraud, misrepresentation, 
or mistake. 

16. “Coercion" is the committing, or threatening to commit, any act 
• • 1 r 1 * forbidden by the Indian Penal Code, or the unlaw- 

^ coercion « o ino . £^1 throat(jning to detain, any pro- 

perty to the prcijudico of any pcirson whatever, with the iuti’titioll of causing 
any person to (Miter into an agri;einent. 

Ki'pfanatioii. — It is immaterial wh(3ther th(? rndian Penal Code is or is 
not in force in the place where the coercion is employed. 


Illustration. 

A, on hoard an English ship on the high seas, causes B to (jnter into an agree" 
merit hy an act amounting to criminal intimidation under the Indian F'enal Code. 

A aricrw.irds; B for bicacii of contract at (Calcutta. 

A lias employed o*»ercion, although his act is in)t an olfeneo by the law of Eng- 
land, and although section 500 of the Indian L’cnal Code was not in force at the 
lime when or place where the act was done. 

16. “ Undue influence ” is said to be employed 
- ITnduc iiUluonco” defined. following cases 

(1.)— When a person in whom confidence is reposed by another, or who^ 
holds a real or^apparent authority over that other, makes use of such confi- 
dcnc(» or authority for the purposes of obtaining an advantage over that other, 
diieh, but for such confidence or authority, ho could not have obtained ; 

(2.) — When a person whose mind is enfeebled by old age, illness, or 
ntal or bodily distress, is so treated as to make him consent to that, to 
ch, but for such treatment, ho would not have consented, although such 
hnent may not amount to coercion. 
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17 . “ Fraud^* nipana and includes any of the followivifi; acts eomniitted, 
by a party to a contract,* or with his connivance, 

ram t e nc« . ^ or by his ageiiilf with intent to deceive another 

party thon.'to or his agent, or to induce him to enter into the contract :* — 

(1.) — The suggestion, as a fact, of that which is not true, by one who 
does not believe it to be true ; 

(2.) — 'rhe active concealment of a fact by one having knowledge or belief 
of the fact ; 

(3.) — A promise made without any intention of performing it ; 

(4.) — Any other act fitted to deceive ; 

(5.) — Any such act or omission as the law specially declares to be 
fraudulent. 

Expfatiation, — Merc silence as to facts liktdy to aflect tlu^ willingness of 
a person to enter into a contract* is mot fraud, unh‘ss the circumstances of 
the case are such that, r<*gard being had to them, it is the duty ef (In* person 
keeping silence to speak, | or unless his silence is, in its^clf, equivalent to 
speech. 

• Illustrations, 


(a.) A Hells, by auction, to B, a horse whicli A knows to bo nnsoiind. A says 
nothing to B about tlic liorseN unsoiinflness. This is not fraud in A. 

(6.) B is A's fbin» liter, and has just coiiio of age. Hero, tho ndation bid ween 
the piirtiiiH would make it A’s dntv to tidl B if the liorsf*. is ••’risoiirid. 

(c.) B says to A, “ If yon do not deny it, I slialJ assniim that the liorse is 
sound.” A says nothing. Here A*h silence is erpiivalent to speech. 

(fl.) A and B, being traders, enter upon a contract.’^ A has private information 
of a change in prices which wouhl affect B’s willingness to proceed with the cun- 
tract.^ A is not hound to inform B. 


“ Misroproseniation ” do- 18 . ‘Misrepresentation’ means and in- 

fined. V 'des — 

(1) the posi'tvo asserti , in a manner not warrant(‘d by the informa- 
tion of tho person making it, of that which is not true, though lie 
believes it to be true ; 

(2) any broach of duty which, without an intent to deceive, gains an 
advantage to the person committing it, or any one claiming uiidiT him, ny 
misleading another to his prejudice, or to the prejudice of any one claiming 
under him ; 

(.3) causing, however innoce,ntly, a party to an agreimient, to make 
a mistake as to the substance of the thing which is the subject of tho 
agreement. 

19 . When consent to an agreement is caused by coercion, undue in/lu- 
Voidability of agroomonts cnce, fraud, or misr€q)resentation, the agreement is 
without froo consent. a contract voidable at the option of the party whose 

• consemt was so caused. 

A party to a contract, whose ' consent was cause.d by fraud or misre- 
Jirosentation, may, if he thinks fit, insist that the contract ^shall bo per- 
formed, and that he shall be put in the position in which he would have 
been if the representations made had been true. 

ExcepHmi, — If such consent was caused by misrepresimiation or by 
silence, fraudulent within the meaning of section seventee.ii, the contract, 
nevertheless, is not voidable, if the party whose ‘consent was so caused had 
the means of discoveriifg the truth with ordinary diligence. 


* Jtead 'agreement.' 


t Compare h, 2^8, infra. 
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CON m ACT. 


1872, Exphinntion . — A fraud or miarupresentaHon wliicli did not cnrtste the 

conH<Mit to u contract of the party on whom such fraud was practised, or to 

Act 9. whom such niisreprcseiitatioii was inade, does not render contract voidable. 

V llluMirations. 

(/I.) A, intending to deceive B, fiilsely representH that five hundred iiiaiinds of 
iridi,L;<> arc made atitiii;i]ly at A’s factory, and thereby induces B to buy the factory. 
Tlie « initiM<‘t is voidable attlie option of B. 

(/) ) A, by a niisrepreHcntatimi, loads B erroneously to Ixdieve that five liiindnMl 
tnaninls of indigo ai'e^ iiiaile aiiiiiially at A*h faetory. B exuinincs tlie aeeonnU of 
tb(' factory, wliicb show that only four hundred iiiaiiuds of indigo have Iv'cri made. 
After thi< B hiiys the factory. The contract is not voidable j»n account of A’s mis- 
represent. ition. 

(c ) A fraiididently informs B that A*s estate is free from incumbrance. B 
Ihcreiipoii imys the estate. The estate is subject to a in«)rt,i;a.i;e. B m.iy eitln-r 
avoid the contract, or may insist on its bein,!^ carried out and the mt»rtt?aj^H.tleht 
redeemed.* 

(ih) B, having -discovered a vein of ore on the estate of A, adopts means to 
C'oiic(‘:il, and does conceal, the existe.ncc of the ore from A. Tbioii|L;li A's i^noram’C 
]( iscnalDed to buy the osLute at a'n under-value. The eonti^iet is void.ible at the 
npiion of A. 

(#?.) A is entitled to siieceed to an estate at the death of B ; B dies ; T, having 
received iiilellif?<*nee of B’s death, prevents the intellii^ence n-aehint? A, .and thus 
induces A to iicll him his interest in the estate. The sale is voidable at tlie option 
of A. • 

Aurooniont voi.l where both 20. Wltere l.otli the parl.i.‘8 to an i^reenu-nt 

)»arti(;s arc under mistako as aro uiuh'T a imstako as to a mat.t(ir of fact esscil- 
io niattor of fact. . tial to the agre^uiKMit, tluj a*4rceme.iit is void. 

Explanation . — An orroncous opinion as to bho value of the thini; which 
{firms the subjoct-inaiker of the agreement is not to be deemed a mistake as 
to a matter of fact. 

« lllnsiraii^ns. 

(rt.) A agrees to sell to B a specific cargo of goods supposed to be on its way 
from England to Bomba}'. It turns <iiit that, before the day of the harx-dn, the 
•hliip conveying the cargo had In-cii cast away, and the good.s lost. Neither party 

awiin* of tln*8c faul.s. The agri-ciiient is void. 

(b.) A agrees to buy frojii B .i certain horse. It turns out that the horse was 
dead at the time of the bargain, though ncilher party was aware of the fad. Tiic 
ugrecmeiit is void. 

{c ) A, being entitled to an estate for the life of B, agrees to ^ dl it to C. B 
\v:is dead at the time of tlie agrcciiicut, but both parlies were ignorant of llic fact. 
Tlie agreement is void. 

21. A contract is not voidable liecause it was cansod by a mistako aa to 

Effect of mistakes »H to law. 

OS to a law not m force lu Britisli India has the 
sanio offect as a mistake of fact. * 


IlluntrationB, * 

• 

A and B make a contract grounded on the erroneous belief that a particular 
debt is barred by the Indian Law of Limitation. The contract is not voidable. 

A and B nifikc a conir.ict grounded ou an erroneous belief as to the law n*gu- 
laiing hills of exchange in France. The contract is voiilalde. 

('....tract causo.1 hy mistake 22. A contract is not voi.irfi.lc ni.irely Wuap 

oiiu party as to matter of it was caused by one of the parties to it being 
■* under a mistakt^as to a iiiattor of fact. 


Head ' paid off* ur ' diachargud.' 
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W!int. conrf<lcr.itiona aiK^ mt ‘ • i i 

ul>ject.s uro lawfitl, ami what 23. The coiisuleration or subjoot ot an ftgrci* 

inont is lawfu!,* uiiK^s — 

it is forbidden by law ; * or 

is of such a nature that, if permitted, it would defeat the provisions of 
any law ; or 

is fraudulent ; or 

involves or implies injury to the person or property of another; or tho 
Court regards it as iinmoralt or opposed to public policy. J 

In each of these cases, the consideration or object of an agreenmnt is 
said to be unlawful. Every agreement, of which tho object or oohsideration 
is unlawful, is void. 

Illugiration$. 

{a.) A agrees to sell his house lo B for 10,000 rupees. Hove, B’k proiuise to 
pay tlic sum of 10,000 rupees is the cnnsid^ratioii for A*s promise to soil the house, 
aiul A’s promise to sell the house is tho eouHideration for BV promino to pay tho 
10,000 rupees. These are law'ful considerations. 

(ft.) A promises to' pay B bOOtl rupees at tho end of six months, if C, who owes 
that sum to B, fails to pay it. B promises to grant time to 0 aceordingly. Here, 
the pi oiniso of each party is the consideration for tho promise of the otlier party, 
and tliey are law'fnl considerations. 

(e.) A promises^ for a ciTtain sum paid to him hy B^do make good to B tho 
value of his ship if it is wrecked on a certain voyage. Here, A’s promiso is tho 
considi ration for B’s payment, and iVs payiiieut is the considoraliou for A’s pro- 
iiiihC ; and these are lawful consi<lcratinns. 

(tl) A promises to maintain B’s child, and B promises to pay A 1,000 rupees 
yearly for tlie purpose. Here, the promise of each party is the oonsideralion for tho 
promis<‘ of tho other party. They arc lawful considerations. * 

(e.) A, B, and C enter into an agreement for the division among them of gaipa 
acquiivd, or to be ‘acquired, by th<Mn by^ fraud. The agreement is void, as its object 
is unlawful. 

( f,) A promises to obtain for B an employment in the public service, and B 
promises to pay 1,000 rupees to A. The ugrcoinent is void, as the eoiiKidcration for* 
it is unlawful. ^ 

(ff ) A, being agent for a landed proprietor, agrees for money, without tho 
knowledge of his principal, to obtain for Bn lease of land belonging to Ids principal. 
The agreement between A and B is void, as it implies a fraud i»y coneeiilmcnt by A 
on bis principfll. 

(ft ) A promises B to drop a prosecution which he has instituted against B for 
robbery, and B promises to restore the value of the things taken. The agreement 
is void, as its object is unlawful. 

(i.) A*h estate is sold for arrears of revenue under the provisions of an Act of 
the legislature, by which the defaulter is prohibited from purchasing the estate. B, 
upetn an understanding with A, becomes the purchaser, and agrees to convey tho 
estate to A upon receiving from him the price which B has paid Tho agreement is 
Void, as it reii'lcrs the transaction, in effect, a piirchaso by the dofaiiltcr, and would 
80 defeat the object of the law. • 

(;.) A, who is B’s mukhtftr, promises to exercise his influence, as such, with B 
in favour of C, and C promises to pay 1,000 rupees to A. Tho agreement is void, 

because it is immoral. 

• 

(fc.) A agrees (p l(*t her daughter to hire to B for,concubinage. The agreement 
is void, because it is immoral, though the letting may not bo punishable under the 
Indiriu Penal Code. * 

* See inft'a, ss. 26, 27, 28, 30. f See 9 B. L. 1 

X See 4 B. L. R., O. C. J., 1 ; 9 B. L. R., App. 38 ; 11 B. L. : 
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Void Agreeme.nis, 

24. Tf any part of a single concideration for one or more objects, or any 
Agreoments void, if con- one or any part of any one of several considera-^ 
Hidcratiorts and objects unlaw- tions for a sincle obiect, is unlawful, the agreement 
fulinpart. 

• lllmtrations, 

A promises to superintend, on belmlf of B, a legal manufacture of indigo, and 
an illegal traflic in other articles. B promises to pay A a salary of 10,000 rupees a 
year. The agreement is void, the object of A’s promise, and the consideration for 
B’h promiHo, being in parf unlawful. 

Agreement without con- 25. An agreement made without considera- 
Bideration void, unlosH— ^ tion is void. Unless — 

(1) it is expressed in writing and registered under the law for the time 
it is in writing and^^stor- being in force for the registration of assurances, 

and is made on account of natural love and affec- 
tion. between parties standing iti a near relation to each* other ; or unless 

(2) it is a promise to compensate, wholly or in part, a person who has 
or is a promise to compen- alread.y voluntarily dontj something for the pro- 

sato for something done, ^msor, or something which the promisor was legally 
compellable to do ; unless, 

(3) it is * promis(i, made in writing, and signed by the person to be 
or is .'V proraiHe to pay a charged tin'rewith, or by his agent generally or 

debt barred by liinitati6n-law. specially authorized in that behalf, to pay wholly 
of ill part a debt of which the creditor might have enforced payment but for 
the law for the limitation of suits. 

In any of these clises, such an agreement is a contract. 

• Explanation 1 , — Nothing in this suction shall affect the validity, as 
between the donor and donee, of any gift actually made. ^ • 

Explanation 2 . — An agreement to which the consent of the promisor is 
‘freely given is not void merely because the consideration is inadequate ; but 
thi' inadequacy of the consideration may be taken into account by the Court 
in determining the question* whether the consent of the promisor was freely 
given. • 

Illustrations, 

(rt.) A promises, for no consideration, to give to B Rs. 1,000. Tin's is a void 
agreement. 

(&.) A, for natural love and affection, promises to give his son, B, Rs. 1,000. A 
puts his promise to B into writing, and registers it. This is a contract. 

(c.) A finds B’s purse, and gives it to him. B promises to give A Rs. 60. This 
is a contract. 

(d.) A supports B's infant son. B promises to pay A’s expenses in so doing# 
This is a contract. 

(s.) A owes B Rs. 1,000, but the debt is barred by the Limitation Act. A signs 
a written promise to pay B Rs. 500 an account of the debt. This is a contract. 

(/.) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A’s consent to the 
agreement was freely given. The agreement is a contract, uotVithstanding the 
inadequacy of the consideratidn. • 

(g.) A agrees to sell a horse worth Rs. 1,000 for Rs. lO. A denies that his con- 
sent to the agremnent was freely given. The inadequacy of the consideration's a 
ue party as should take into account in considering whether or not A's 

tj’fiveu. 
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COXfRACT. 


AKTcomont in roatraint of 26. Ewfy agreement in restraint of the 

marriage void. ..cirriago o£ any person, other than a minor, ^ is 

^ voici. 

27. Every agreeiiioiit by which any one is restrained from exercisingf 
A^rreornent in restraint <.f a lawful profession, trade, or business of any kind, 

trade void. is to that extent void. 

ExMptiou ' One who .sells the good-will of a business may agree with 

Saving, of acirooment not to . fro'.i carrying on a similar 

cfirry on inisiuuiw of which business, Within sp(icilit‘d local linut.s, so long as 
good will is sold ; the buyer, or any person deriving title tt) the good- 

will from him, carries on a like busine.ss therein^ j)rovided that such limits 
appear to the Court reasonable, regard being had to the nature of the 
business. • 

Exception 2, — Partners may, upon or in anticipation of a di.'^solution 
of agrocinont ixitwecn part- of the partnership, agrco that some or all of them 
ncra prior to dissolution ; will not carry on a business similar to that of the 
partnership within sych local limits as are referred to in the last preceding 
exception. 

Exception 3 . — Partners may agree that some one or all of them will not 
or during continuance of carry on any business other than that of tho 
pfirtiiorship. partnership during the contiyuanco of^the partner- 

ship. 

28. Every agreement, by which any party thereto is restricted abso- 
Agrcornonii^i restraint of lutvly from enforcing his rights under or in re- 

logal proccodings void. spect of any contract by tho usual h'gal proceed- 

ings ill the ordinary tribunals, or which limits the time within which he may 
thus enforce his rights, is void to that extent. * 

Exception 1 , — This section shaJJ not render illegal a contract, by whi«h 

SaviiiK of oofflnv^Pto refer <"• agree that any dispute wliieh 

to arbitration dispute that may arise between them in r(*.spf*ci of any subject 
in.'iy ariso. or class of subjects shall be rtiferred to arbitration,, 

and that only the amount awarded in such arbitration shall be recoverable 
in re.spect of the dispute so referred. J ^ ** 

§ § § § § ’§ . 8 S 

Exception 2. — Nor shall this section render illegal any contract in 
fiivinsr of contract to refor writing, by wliioh two or inor.? persons agree to 
qiiostion.s that have alrc-ady refer to arbitration any question Ixjtween tlumi 
ariHcn. ^ jjjgjj already arisen, or alFect any provision 

of any law in force for tlie time being as to references to arbitration. 

Agroenionta void for uu- 29- Agreements, the meaning of wliich is not 

cftrtaiiity. certain, or capable of being made certain, are void. 

UhiHtrations. 

(a.) A agrocH to sell to B * a hundred tons oi oil.’ There is no^iing whatever 
to show what kind of oil was intended. The agreeiiiont ia void for unccrlaiiity. 

{!>•) A dgreos to sell to B one hundred tons of oil of a specified description 
known JiH an article of commerce. There is no uncertainty here to make the agi ce- 
ment void. 


* During his or he** minority, as to which see Act IX. of^lSTf). 

+ These words “do no^ mean an absolute restriction, and aro intondcfl to apply to 
part^il restriction, a restriction limited to some particular place.’' l‘or f’ouch, (J.J., 1 
B. L. R. 85. • 

X KwjUr y. Corinfja Oil Ccmipanyy T. L U., 1 Cal. 42. 

the Specitic Relief Act (1. of 1877). 


1879. 

^ot9. 
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A who 18 a in onooaniit-oil onlv, asrrooR to aell to B ‘one hnmirod 

tons of oil/ The nature of A’« trade aifords an indu ation of the meaning of tho 

Actg. words, and A has eiilerud into a coutract for ihc sale of one hundred tons of 

coco.miit m ^ granary at RAiiinagar/ There 

is no uncertainty hen* to make the agreement void. ^ i n a 

(c.) A agrees to sell to B ‘oue thousand luannds of rioo at a price to be nxed 
l»y (1/ Ah the pric’O ih ea{«ahle of i>cing made certain, there is no uncertainty hero 
to make tlm agreement void. 

(/.) A agrees to sell to B * my white horse for rupees hve hundred or rupees 
one thousand.’ There is nothing to show which of the two prices was to be given. 
The agreeuient is voi(i. ^ 

30. Agreements by way of wager are void, and no suit shall bo brought 

Auroomemta by wny of for rcoovoring Anything alleged to be won OH any 
wagfjrvoid. • wager, or mif-ru^ted to any person to abide the 

result of any game or other uncertain event on which any wager is made. 
This seotioTi #hall not be deemed to render unlawful a subscription or 
Ifixcontion in favour of cer. contribution, or agreement to subscribe or con- 
tain Vrizo* for lit)i*« 0 -raujing. tribuTbe, made or entered intb for or toward any 
plate, prize, or sum of money, of the value or amount of five hundred rupees 
or upwards, to be awarded to the winner or winners of any horse-race. 

Nothing in this section shall b(* deemed to legalize any transaction 
Soetiuii 294A of tho Indfan Connected with hors(*-racing, to Avhich the pro- 
Ponal Code not affected. visions of s<jction 294A of the Indian Penal Code 
apply. 

Chapter IIL — Of Contingent Contracts. 

e 31. A * contingent contract* is a contract to do or not to do something, 
** Contingent contract’’ do- ii some event, collateral to such contract, does or 
does not happen. 


fitted. 


lllusii'tttion, 

A contracts to pay B Rs. 10,000 if B’s house is burnt. This is a contingent 


contract. 

Gnforocinont of contractn 
contingent on an event hap- 
pening. • 


32. Contingent contracts to do or not to do 
anything if an uncert;iin future event happens 
cannot bo enforced by law unless and until that 
event has happened. • 

If the event becomes impossible, such contracts become void. 

lUustnitions. 

(«.) A nmkes a contract with B to buy B’s hor»e if A survives C. This con- 
tract cannot be enforced by law unless and until C dies in A’s lifetime. 

{h.) A makes a contract with B to sell a horse to B at a specified price if C to 
whom the horse has been offered, refuses to buy him. The contract cannot be 
enioiced by law unless and until 0 refuses to buy the horse. 

(c.) A coutracts to pay H a Burn of iiionoy wlivii B inafrioii 0. C dies witbont 
being maiTied’^o B. llic contract becomes void. 

33. Contingent contracts to do or not to do anything, if an uncertain 
Enforcement of contracts event does not happen, can be enforced 

contingent on an event not when the happening of that event becomes impos- 
happonmg. and not beforl • 

Illustration. 

V Pfy ® ® ]”oney if a t* rtaiii ship does not return. The ship 

Vjs sunk. The contract can be enforced when the ship sinks. ^ 



COX'fRACT. .10 

34. Tf the future event on which a*contract is contingent is the way in 
which a person will act at an unspecilied time, the 
event shall be considered to become impossible 
when such person does anything which renders it 
Impossible that he should so act within any defi- 
nite time, or otherwise than under further contin- 
gencies. 

IlluBiration. 

A agrees to pay B a sum of money if B marries C. 

C marries D. The iiitirriago of B to G must now he considered itnnossible, al- 
though it is possible that D may die, and that G may affepwards marry B. 

35* Contingent contracts to do or not to do* anything, if a specified un- 
. . . certain event happens within a fixed time, become 

voM,*‘Shicl?^ro'^?tin^ou void, if, at tho expiration of ‘the time fixed, such 
hapi^ning of specified event event has not happened, or if before the time fixed, 
within fixed time. such event becomes impossible. * * 

Contingent contracts to do or not to do anything, if a specified uncer- 
^ ^ , tain event does not happen within a fixed time, 

forced, which are contingent may be enforced by law when the time fixed has 
on specified event not hap- expired, and such event has not happened, or, be- 
pemng within fixed time. fixed has expired, if it*becomes cer- 

tain that such event will not happen. 

illustrations, 

{a,) A promises to pay B a sum of tnonoy if a certain ship returns wilhin a 
year. The contract may bo enforced if the ship returns within the year ; and be- 
comes void if the ship is burnt within tho year. • * • 

(6.) A proinisos to pay B a sum of luorioy if a certain ship does not rotiirn 
within a year. The contraci may botfnl'orccd if the ship does not return wilhin^n 
year, or is bn«it ^ftliin the year. 

36. Contingent agreements to do or not to do anything, if an impossible 
Agreements continent ou event happens, are void, whether the impossibility, 
impossible events void, of the event is known or not to the parties to tjie 

agreement at the time when it is made. 

Illustrations, 

(a.) A agfeos to pay B 1,000 rupees if two straight linos should encloso a space. 
The agreement is void. 

(6.) A agrees to pay B 1,000 rupees if B will marr}' A's daughter G. C was 
dead ut the lime of the agreement. The agreeriieut is void. 


When event on which con- 
irnct is contingent fa» be 
deemed impossible, if it is the 
future conduct of a living 
person. 


CuAPTKR IV. — Of thr Fkrfobmance op Contracts. 

Contrnets which must he •performed, 

37* The parties to a contract must either perform, or offer to perform, 
0!»ligation of parties to their respective promises, unless such performance 
coiitractH. is dispensed with or excused under the provisions 

of this Act, or j)f any other law. 

Promises bin<] the representatives of the promisors in case of the death 
of such promisors before performance,^ unless a contrary intention appears 
from the contract 

^ This probably means **to the extent of tho assets received by them as such, and not dulv 
applied.”— ISee Jiadtio JJass v. Rcdha, MaK 9 Paiij.'tb jElocord, 213. 
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Illustrations. 

(a.) A promises to deliver goods ^ B on a certain day on payment of Rs. 1,000. 
A dies before that day. A’s rcpicsentalives are hound to deliver the goods to 15, 
and B is bound to pay tlio Us. 1,000 to A’s representatives. 

(6.) A promises to paint a picture for B by a certain day at a certain price. A 
dies before the day. The contract cannot be enforced either by A’s representa- 
tives or by B. , 

38. Where a promisor has made an offer of performance to the promisee. 
Effect of refusal to accept and the offer has not been accepted, the promisor 

offer of performance. is not responsible for non-performance, nor does ho 

thereby l<fse his rights under the contract. 

Every such offer must fulfil the following conditions: — 

(l.i ft must be unconditional. 

(2.) It must be uiade at a proper time and place, and under such circu in- 
stances that the person to whom it is made may have a reasonable opportu- 
nity of ascertainii^ that the person by whom it is made is able and wiling 
there and then to do the whole of what he is bound by liis promise to do. 

• (3.) If the offer is an olFef’to deliver anything to the promistv, the pro 
misee must have a reasonable opportunity of seeing that the thing offered is 
the thing which the promisor is bound by his promise to deliver. 

An offer to one of several joint promisees has the same legal consetjucnccs 
as an offer tb all of them. 

Illustration. 

A contracts to deliver to B at his warehouse, on the Ist March 1873, lOO hali'S 
of P nf a particular quality. In ordtT to make an ofFrr of jKo formaticc with 
the effect .mI ited in tins section, A must bring the cotton to B’s warehouse, on tbo 
appointed day, under siub circumstances that B may have a reasonable opportunity 
♦'f satisfying liimscif ^hat tlio thing offered is cotton of the quality contracted for, 
and that there are 100 bales. 

39. When a party to a contract has refused to perforn^k orrlisabled hiin- 

Kffoct of refusal of party to from performing, his promise in its entirety, 

perform promise wholly. the promisee may put an end to the eontraet,* un- 

' less he has signified, by words or conduct, his acquiescence in its continuance. 

Illustrations. 

(a.) A, a singer, enters into a contract with B, the manager of a theatre, to sing 
at his theatre two nights in every week during ibe next two moiitlia,,iiid B engages 
to pay her 100 rupees for each night’s performance. On the sixlb night A wilfully 
absents herself from the theatre. 13 is at liberty to put an end to the contract. 

(6.) A, a singer, enters into a contract with B, the manager of a theatre, to sing 
at his theatre two nights in every week during the next two months, and B engages 
to pay her at the lutc of 100 rupees for each uiglit. On the sixtli night A wilfully 
absents herself. With the assent of B, A sings on the seventh nigijt. B has signi- 
fied his acquiescence in the continuance of the contract, and caiiiioL now put an •end 
to it, but is entitled to compensation for the damage sustained by him through A’s 
failure to sing on the sixth night. 

* By whom contracts must he •performed. 

40. If it appears from the nature of the case that it was the intention 
Person by whom promise is the parties to aiiy contract that any proiiiiso 

to be performed. Contained in it should be performed by the promisor 

himself, such promise must be performed by the promisor. In other cases, 
the promisor or his representatives may employ a competent person to per- 
form it. ^ 

■_ 


* And SCO a. infruL. 



CONWRACT. 




lUustrafions, 


(a.') A proinisos to pay B a snm oF mon^j* * . A m.ay perform tliia promiMo, eitlier 
by personally payinf?*Hlic money to B, or by ciuisin^ it to be paid lo B by anoiber ; 
and, if A dicis before the time appointed for payment, his representatives must per- 
form the promise, or employ some pr<»per person to do so. 

(ft.) A promises to paint a picture for B. A must perform this promise per- 
sonally. * 

41. When a promisee accepts performance of the promise from a third 
Effoct of accepting perfor- person, he cannot afterwards enforce it against the 
manco from tbiru person. promisor. 


42. When two or more persons have made -a joint promise, then (unless 
Bovohition of joint liabili- a contrary intention appears by the contract) all 
^*‘**** such persons, during their jomt lives, and, after the 

death of any of them, his representative jointly with the survivor or survi- 
vors, and, after the death of the last survivor, the representatives of all joint- 
ly, must fulfil the promise. 


43. When two or more persons make a joint promise, the promisee may. 
Any one of joint promisors in the absence of express agreement to the contrary, 
may bo oouipellod to porform. compel any on© of such* joint promisore to perform 
the whole of the promise. v 

Each of two or more joint promisors may compel every other joint 
Each promisor may compol promisor to contribute equally with himself to the 
contribution. pt 3 rformance of the promise, .unless a contrary in- 

tention appears from tlie contract. 

If any one of two or more joint promisors makes default in such contri- 
Sharing of loss by default bution, the remaining joint ’’promisors must hear 
in contribution. aysing from such default in equal shares.^ 

Explaiwjiowu — Nothing in this section shall prevent a surety from re- 
covering, from his principal, payments made by the surety on behalf of the 
principal, or entitle the principal to recover anything from the surety on . 
account of payments made by the principal. 


lllustrationa. 


(rt.) A, B, iind C, jointly promise to pay D 3,000 rupees.* D may compL‘1 eilbcr 
A or B or C t()ipuy liiiii 3,000 rupees. 

(ft.) A, B, and 0, jointly promise to pay’ D the sum of 3,000 rupees. C iw com- 
pellod to pay the whole. A is insolvent, but his assets are sufficient to p;iy oiH'-half 
of his debts. C is entitled to receive 500 rupees from A's estate, and 1,250 rupees 

from D. 

(c.) A, B, and C, are under a joint promise to pay D 3,000 rupees. C is unable 
to p»y anything, and A is compelled to pay the whole. A is entitled to receive 1,500 
rupees from B. 

(d.) A, B, and C, are under a joint promise to pay D 3,000 rupees, A and B 
being only sureties for 0. C fulls to fiuy. A and B are compelled to^ay the whole 
sum. They arc entitled to recover it from C. 

44. Where two or more persons have made a joint promise, a releaso of 
Effect of roleaso of one one of such joint promisors by the promisee do<;s 
joint promisor. . not discharge the othersjoiut promisor or joint pro- 

misors ; neither does it {ree the joint promisor so released from responsibility 
to the other joint promisor or join^ promisors.! 
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t See s. 138, in/m. 
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Act Q, 


45. When ft person has made a Jaromise to two or more persons jointly, 
^ * . . * . then, unless a contrary intention appears from the 

Dovolutiou of ,o.nt n^hte. ^ght to claim performance rests, as 

between him and them, with them during their joint lives, and, after the 
death of any of them, with the representative of such deceased person jointly 
with the survivor or survivors, and, after the death of the last survivor, with 
the rfjprescntatives of aH jointly. 

Jllustration. 

A, in consideration of 5,000 rupees lent to him by B and C, proinises B and 0 
join ly to i^pay them tlia^suiii with interent on a day specified. B dies. Tln^ rij^lit 
to cliiiin porfumiaiicc rests with B*h representative jointly with C during C's life, and, 
after the death of C, witli tlic A; presen tat ives of B and C jointly. ' 

J^ime and Place for Performance. 


'timo for porforwo of , Whcr®, by the contract, a promisor is to 
pruinise, ^vlioro no application perform his promise Without application hy tlio 
IS to be in^do, and no time is promisee, and no time for penformance is specified, 
s^Kjcified. engagement must be performed within a reason- 

able time. 

Expla^ialion . — The question, ‘ What is a reasonable time?* is, in each 
particular c^e, a question of fact. 

47. When a promise is to be performed on a certain day, and the pro- 
Time and place for per- '"iaor has umlortakeu to perform it witliout ap- 

fonii.incc <»f proiniso on ’cor- plication by the promis(‘(j, the promisor may per- 
taiinl.iy, :iiid no application form it at any time during the usual hours of 
to »o mat 0 . ^ business on such day and at the place at which the 

promise ought to be performed. 

* Illmtralion. 

A promises to deliver goods at B’s warehouse on the Ist January. On that day 
A brings the goods to B*h warehouse, but after the usual hour for closing it, aud 
* they are not received. A has not performed his promise. 

• 

48. When a promise is to he performed on a certain day, and the pro- 
Ai»plication for perform- misor has iiot Undertaken to perform it without 

ancu on certain day to bo at application by the promisee, it is tin*, duty of the 
proiwr time and place, promisee to apply for performance at a proper 

place and within the usual hours of business. 

Explanation . — The question, ‘ What is a proper time and place ? * is, in 
each particular case, a question of fact. 

49. When a promise is to be performed without application by the pro- 

Place for performance of »«> P>ace w fixed for the perforiii«>co 

proinwo, whoro no application of ^8 «he duty 01 the proniisor to apply to the 

to i»c made, and no place fixed promisee to appoint a reasonable place for the per- 
for performance. foriiiauce of the promise, and to perform it at such 

place. 

llluniration, 

A nudertakoH to deliver a thousand maiiuds of jute to B cm a fixed day. A 
inusi apply Iq B to appoint a reasonable place for the purposo»of receiving it, and 
must deliver it to him at such place. ^ 

Porformancu in manner or 50. The performance of any promise ma^ be 

time pro8cril>ed or aanc- made in any manner or at any time which the 
VAuned by pron.u»o. promistH, prescribes or sauctious. 


proinwo, whoro no application 
to Itc made, and no place fixed 
for performance. 
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lUuBtrations. 

(o.) B owes A 2,000 rupees. A desires B to pay the amount to A's account 
witli C, a banker. IL who also banks with U, orders the amount to la transferred 
from his account to A^ credit, and this is done by C. Afterwards, and before A 
knows of the transfer, 0 fails. Tliere has been a ^ood pa3'mcnt by B. 

(6.) A and B are mutually indebted. A and B settle an account b^* setting off 
one item against another, and B pays A the balance found to be due from him upon 
such settlement. This amounts to a payment by A an/1 B, respectively, of the 
sums which they owed to each other. 

(c.) A owes B 2,00() rupees. R accepts some of A’s goods in reduction of tho 
debt. Tlie delivery of the goods operates as at part<p.'iyment. 

(//.) A desires B, who owes him Ks. 100, to senai him a note forl^s. 100 hy 
post. The debt is disch:irge<i as soon as B puts into the post a letter coutaiiiing the 
note duly addressed to A. 

Perf&irmance of Recvfyroeal Promised, 


Promisor not bound to 
perfurin, unloss reciprocal 
promisoo roady and will\pg 
to perform . 


61. When a contract consists of reciprocal 
promises to l>e simultaneously performed, no pro- 
misor need perform bis promise unless the promisee 
is ready and willing to perform his reciprocal 
promise. 


Illustrations. 


(a.) A and B contract that A shall deliver goods to B to be paid for by B on 
delivery. 

A need not deliver the goods, unless B is ready and willing to pay for tho 
goods on delivery. 

B need not pay for the goods, unless A is ready and willing to deliver them on 
payment. 

(b ) A and D contract that A shall deliver goods to B at a price to be paid by 
instalments, the first instalment to be ptpd on delivery. ^ 

A need n«^d«liver, unless Bis ready and willing to pay the first instalment on 
delivery. 

B need not pay the first instalment, unless A is ready and willing to deliver the 
goods on payment of the'first instalment. 

62. Where the order in which reciprocal projnises are to be performed 
^ Order of performance of re- is expressly fixed by the contract, they shall bo 

ciprocal promises. performed in that order ; and where the order is 

not cxpressly«fixed by the contract, they shall be performed in that order 
which the nature of the transaction requires. 

Illustrations. 

(a.) A and B contract that A shall build a honso for B at a fixed price. A’s 
promise to build the house must be performed before B’s promise to pay for it. 

•(6.) A and B contract that A shall make over his stock-in-trade to B at a fixed 
price, and B promises to give security for the payment of the money. A’s promise 
need not be performed until the security is given, for the nature of tho transaction 
requires that A should have security before he delivers up his stock. ” 

63. When a contract contains reciprocal promises, and one party to the 
Liability of party prevent- contract prevents the Other from performing his 

ing event on which* contract promise, the contract becomes voidable at the op- 
is to take effect. , party SO prevented ; and he is entitled 

to compensation^ from the other party for any loss which he may sustain in 
consequence of the non-performanqp of the contract 
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Illustration, 

A and B contract tliat B shall execute certain work for A for a thonnand rnpeos* 
B is ready and willing to execute the work accordingly, but ^ prevents him from 
doing so. The contract is voidable at the option of B ; and, if he elects to rescind 
it, he is entitled to recover from A compensation for any loss which h6 has incurred 
by its non-performance. 

64 When a contract consists of reciprocal promises, such that one of 
Kffect of rtefmilt no to that ca«not l.e performed, or that its performance 

promise which should bo first cannot bc claimed till the other has been performed, 
|)er/ormod, incontractconsiat- and the promisor of the promise last mentioned 
ing o recipjoca promises. ^ perform it, such promisor cannot claim the 

performance of the reciprocal promise, and must tnake compensation to the 
other party to the contract for any loss which such other party may sustain 
by the non-pcrfonnance of the contract. 

Illustrationa, 

(a.) A hires 6*8 ship to take in and convey from Calcutta to the Mauritius a 
cargo to be provided by A, B« receiving a certain freight for its conveyance. A 
dot s not provide any cargo for the ship. A cannot claim the performance of B's 
promise, and must make coinpcosation to B for the loss which B unstains by the 
non-pert'ormance of the contract. 

(b.) A goiitracts with B to execute certain Imilders’ work for a fixed price, B 
siipplyinir ilie wcaffoldiag and (iniher necessary for the work. B refuses to furnish 
any scalbdding or timber, uinl the work cannot be exeenled. A need not execiito 
tile work, and B is bound to make compensation to A for any loss canstMi to bim by 
the iiuii- perf or f nance of the contract. 

(c.) A contracts with B to deliver to him, at a specified price, certain inor- 
cliandise on board a ship wliieb cannot arrive for a montli, and B (sngagos to pay 
^or tbo merchandise wkhin u week from the date of the contract. B does not pay 
wiiliiu ibe week. A*8 promise to deliver need not be performed, ami B must make 
oonipcnsation. 

(d.) A promises B to sell him one hundred bales of inerflIhrttTisc, to be deli- 
vered next day, and B promises A to pay for them within a montli. A dues not 
deliver according to bis promise. B s promise to pay need not be performed, and A 
must make compensation. 

55. When a party to a contract promises to do a certain thing at or 

ECfect of failure to per- » spomfiwj tiinp, or certain things at or 

form at fixed time, on con- before specified times, mill fails to do any such 
tract in which time is csson- thing at or before the specified time, *1110 contract, 

■ or so much of it as has not been performed, 

becomes voidable, at the option of the promisee, if the intention of the 
parties was that time should bo of the essence of the contract. 

If it was not the intention of the parties that time should be of the 
Effect of such failure when essence of the contract, the contract does not 
time is not essential. become voidable by the failure to do such thirty at 

or Viefore the specified time i but the promisee is entitled to compensation from 
the promisor for any loss occasioned to him by such failure. 

If, ill case of a contract, voidable on account of the promisor’s failure 
Effect of acceptance of per. ^ perform his promise at the time agreed, (ho 
foi inance at time other than proini.see accepts performance of such promise at 
that agreed upon. any time other than that agreed, the promisee 

cannot claim compensation for any loss occasioned by the non-performance 
of the promise at the time agreed, unless at the time« of such acceptance he 
gives notice to the promisor of his intention to do so.* • 


* Cumparo ss. G2 and G3, in/ra. 
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Aeroomont to do imposBi- 5& An agrocmont to do an act iniposaiWe in 

Wo not. , itself is void. 

A contract to do an act which, afBer the contract is made, heconies 
contr-wt to do not afV O'-, by reason of some ^ent which 

wni'tls Vtcconiinjf impoHsiblo tho promisor coulu not prevent, unliiwiui, hcconiofl 
or unlawful. void when the act becomes impossible or unlawful, t 

Where one person has promised to do somethipjr which lie knew, or, 
with reasonable dLli"<*nce, might have known, and 
thmXnw-pSrrormnn which tho promisee did not know, to be impossible 
act known to bo inipossiblo or or unlawful, such promisor must make componsa- 
uiilawful. promisee for^any loss which such 

promisee sustains through the non>pcrforuiance of the promise. 

lUustmiiom. 

• 

(rt.) A agrees with B to discover treasure by magic. The agreement is void. 
(6.) A and B contract to marry each other. Before tho tin^j fixed for tlie mar- 
riage, A goes rnad. The contract becomes void. 

(o.) A con tracts to quarry B, being already uuirried to C, and being f^rbid^cn 
by the law to which he is snhject to practise polygamy. A must make eonipeosa* 
lion to B for the loss caused to licr by the non-performance of his promise. 

(f/.) A contracts to take in cargo for B at a foreign port. A’s Government 
aftcrwanls declares war against the country in which tho port is situated. The 
contract becomes void when war is declared. • 

(c.) A contracts to act at a theatre for six months in consideration of a sum 
paid in advance by B. On several occasions A is too ill to act. The contract to 
act on those occasions becomes void. 

67. Whore persons reciprocally promise, firstly to do certain things 

Tlc! 0 ipro<«vl pi-omisos to do *«■*’ s«con(yy, und('r spocilbHl. 

things legal, and also othor circumstances, to do certain other things which are 
things illegal. illegal, thc^first set of promises is a contract ; but 

the second agreement. 

Jllusiration, « 

A and B agree that A shall sell B a honse for 10,000 rupees, hut that, if B 
uses it as a gainhling honse, he shall pa}' A 50,000 rnpeos for it. • 

Tlic first set of reciprocal promisee, namely, to seU the house, and to pay 10,000 
rupees for it, is a contract. • 

The^ second set is for an unlawful object, namely, that C may use the house as 
a gambling hojjso, and is a void agreement. 

68. Tu the case of an alternative promise, one branch of which is legal 
Alternative promise, one £tnd the Other illegal, the legal branch alone can bo 

branch being illegal. enforced. 

Illustratimi, 

and B agree that A shall pay B, 1,000 rupees, for which B shall afterwards 
deliver to A cither rico or smuggled opium. 

This is a valid contract to deliver rice, and a void agreement as to the opium. 

Appropriatim of Payments. 

69. Where a debtor, owing several distinct debts to one person, makes a 
Application of payment payment to him, either with express intimation, 

whero debt to be discharged or under circumstances implying that tlie payment 
IS mdicatod. • jg applied to the discharge of some particular 

debt, the payment, if accepted, must be applied accordingly. 

* • 

♦ Otherwise than by the default of the contractor, 
t But sec M. C5, iiiji'a. 
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lUuxtrations. 


(a.) A owes B, among other ch b^, 1,00() riipecB upon a promiaaory note, which 
falls duo 00 the Ist Juue. He owes B no other debt of that amount. On the let 
June A pays to B 1,000 rupees. The payment is to he applied to the dischargo of 
the promissory note. 

(6.) A owes B, among other debts, the sum of 567 rupees. B writes to A, and 
demands payment of this sum. A sends to B 567 rupees. This payment is to be 
applied to the discharge of the debt of which B had deiimiided payment. 

60. Where the debtor has omitted to intimate, and there are tio other 
AnniicatiDn of payment circu™sta*ices indicating to which debt the pay- 
wfacra debt^to be di^argSd meiit is to be applied, the creditor may apply it at 
is not indicated. discretion to any lawful debt actually due 

and payable to him from the debtor, whether its recovery is or is not barred 
by the law in force lor the time being*as to the limitation of suits. 


61. Where ijpither party makes any appropriation, the payment shall 
Application of ‘ payment be applied in discharge of the debts* in orfer of 
tfbere neither party appro- time, whether they are or are not barred by the 
P^Atea. law in force for the time being as to the limitation 

of suits. If the debts are of equal standing, the payment shall be applied 
in discharge of each proportionably. 

f 

(fantracts which need not he p&i'/orrmd. 


Effect of novation, reaeia- 
sion, and alteration of con- 
tract. 


62. If the parties to a contract agree to 
substitute a new contract for it, or to rescind 
or alter it, the original contract need not be 
performed. 


r Illu9irQfion$, 

A owes money to B under a contract. It is agreed iS^we'fc A, B, and 0 
that B slmN thenceforth accept C as his debtor instead of A. The old debt of A 
to B is at ao end, and a new debt from C to B has been contracted, 

(5.) A owes B 10,000 rupees. A eritirs into an anangemeDt with B, and gives 
& a inorlgagc of bis (A'h) estate for 5,000 rupees iu place of the debt of 10,000 
rupees. This is a new contract, and extinguishes, the old. 

(c.) A owes B >,000 rupees under a contract. B owes C 1,000 rupees. B 
orders A to credit C with 1,000 rupees in his books, but C does not assent to rho 
arrangement. B still owes G 1,000 rupees, and nu new contract hts been entered 
into. 

63. Every promisee may dispense with or remit, wholly or in part, 
PromineG may dispense ^he performance of the promise made to him, or 
with or remit performance of may extend the time for such performance, f or 
niay accept, instead of it, any satisfaction which 
he thinks fit. * 


, lllvsfrations. 

(a.) A promises to paint a picture for B. B afterwards forbids him to do so. 
A is no longer bound to perform the promise. 

(6.) A owes B 5,000 rupees. A pays to B, and B accepts, in satisfaction of tho 
whole debt, 2,000 rupees paid at tho time and place at which the 5,000 rupees 
were payable. The whole debt is discharged. , 

. ^ rupees. C pays to B 1,000 runees, and C accepts them, in 

satisfaction of his claim on A. This payment is a discharge of tlie whole clayn.{ 


* Probably the lawful debts referred to in h. 60. t But see s. 135, infra, 

^ t See s. 41, $upra. 
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(r7.) A B, UQrler a oontraot, a anm <]f money, the ainonot of which ban not 1872. 
been ascertained. A, without ascertaining the amount, gives to B, and B, in satis- 
faction thereof, accepts tlio sum of 2,000 rupees. This is a discharge of the whole 
debt, whatever it may^be its amount. 

(e.) A owes 6 2,000 rupees, and is also indebted to other creditors. A malqes 
an arrangement with his creditors, including B, to pay them a compensation^ of 
eight annas in the rupee upon their respective demands. Payment tp B pf .1,000 
rupees is a discharge of B’s demand. * 

64 When a person at whose option a contract is voidable rescinds it, 
ComquenoeB ot rescission the other party thereto need not perform any pro- 
of voidable contract. miae tdierein contained in^ which he is«promisor. 

The party rescinding a voidable contract shall, if he have received any bene- 
fit thereunder from another party to such contract, restore such benefit, so 
far as may be^ to the person from whom it was received, t 

66. When an agreement is discovered to be void, or when a contract 
ObUgation of penoo who ‘‘fomes void, any person wh« has received any 
has received advantage under advantage under such agreement or contract is 
void agreement, or contmet bound to restore it, hr to make compensatifin for it, 
that becomes voi . ^ person from whom he received it. 

Jlluslraiions^ 

(a.) A J^ys B 1,000 riipeoa, in considoration of B's promising to*marry C, A*s 
daughter. C is dead at the time of the promise. The agreement is void, hut B 
must repay A the 1,000 rupees. 

(b.) A contracts with B to deliver to him 250 maiinds of jrice before the first of 
Iduy. A delivers 130 inaumlsooly before that day, and none after. B retains the 
130 maunds after the first of May. Ho is bound to pay A for them. 

(c.) A, a singer, contracts with B, the manager of a theatre, to sing at his 
theatre for two nights in every week during the next two months, and B engages tP 
piy her a hiindttti^upees for each night’s performance. On the sixth night, A wil- 
fully absents herself from the theatre, and B, in consequence, rescinds the contract. 

B must pay A for the five nights on which she hod snog. 

(d.) A contracts to sing for B at a concert for 1,000 rupees, which are paid in * 
advance. A is too ill to sing. A is not bound to make compensation tp B for the 
loHH of the profits which B would have made if A had been able to sign, but must 
refund to B tlie 1,000 rupees paid in advance, , 

66. TheerescisBion of a voidable contract may be communicated or re- 

Mod. of or manner, and subject to the same 

revising resoisslon of voida- rules, as apply to the communication or revocation 
ble contract. of a proposal. { 

67. If any promisee neglects or refuses to afford the promisor reasonable 
]«eetofDeKl.otofproiiiiw. **cilitieB for the performance of his promise, the 

toi^onl promisor reasonable promisor is excused by such neglect or refusal as 
facilities for performance. tQ any non-perforraaiice caused thereby. 

Ilhisiraiian, 

A contracts with B to repair B’s house. 

B neglects o(. refuseg to point out to A the places in which his house requires 
repair. . 

A is excused for tbp non-performance of the contract, if it is caused by such 
neglect or refusal. 


Sic. Read ^domposition.' 


f Sees. 75, 


t See SB. 3 and 5, st/pra. 
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Chapter V. — Of certaik Becations RES£MBi:.iNa those created 

BY poRTRACT. 

68. If a person, incapable of entering into a contract, or any one whom 
Claim for ncco.s»arioa sup- « legally Iwund to BUpport, is supplied by an- 
plicil to person incnpiiblo of Other person With necessanea suited to his coiuli- 
contractiris, or on his account.^ tion in life, the person who has furnished such sup- 
plies is entitled to be reimbursed from the property of such incapable person. 


lllmtrations. 


(a,) A RtippliOR B, ^ lunntic, with necessaries suitable to bis condition in life. 
A is cniillod to bo reimbursed from B’s property. 

(/;.) A Hiipplics the wife*and children of B, a lunatic, with iiccossaries snitable 
to their couiliiion in life. A is entitled to^be reimbursed from B^s property. 


Ibiiiiibnrsonicnt of person 
payintr nionoy due by :\pothor. 
ill payiiuml uf which he is in- 
terested. • 


69. A person, who is iiitorestf‘d in the pay- 
ment of money which another is bound by law to 
pay, and who therefore pays it, is entitled to be 
reiirfbursed by the other. • 


Illustration. 


B liolds^land in Bengal, on a lease granted by A, tlic zainindar. Tbe revenue 
payable by A to llio Gtwennnont being in arrear, hia land is advert i for sale by 
the (xoverninent. lJuder the revenue-law, the cotiaerfiionee of hiiuIi sab* \vi>l he the 
aunuliuciit of B’s lease. B, to prevent the sale and the consorjiierit aiimilrncnt of 
his own lease, jiays to the Goveromeut the sum due from A. A is bmmd to make 
good to B tlic amount* so paid. 


, 70* Whore a p(?rson lawfully docs anything for another person, or doli- 

Obiw.'iti.m of i-m-son onjoy- anytl«ns to him, not intending to do so gra- 

ifie bent.djt of non-gratuitouB tiiitously, andrsuch other person enjoys the hene- 
fit thereof, the latter is bound t^TTHse compensa- 
tion to the former in respect of, or to restore, the thing so done or delivered. 

Illustrations. 

c. 

(a.) A, a tradesman, leaves goods at IVs house by mistake. B treats the goods 
as his own. lie is boniul to pay A for them. • 

{h.) A saves B's property from tire. A is notcntitliMl to compensation from B, 
if the circiinistanccs show that he iutended to act gratuitously. • 

71. A person who finds goods belonging to another, and takes them into 
Rosponsibility of tinder of his custody, is subject to the same responsibility 
as a bailee.* 


Liability of person to whom 
nionoy is paid or tiling deli- 
vered by mistake or undor 
coercion. 


72. A person to whom money has been paid 
or any thhig delivered by mistake or under (socr- 
cionf must repay or return it 

Illustrations. 


(a.) A and B jointly owe 100 rupees to C. A alone pays the amount to C, and 
B, not knowing this fact, pays 100 rupees over again to C. C is bound to repay tho 
amount to B. 

(i.) A railway company refuses to deliver up certains good* to tho consignee, 
except upon tlio payment of tin illegal charge for carraige. ^fho conKigiiec pays 
tho snm charged in order to obtain the goods. He is entitled to recover so much 
of the chaige as as illegally excessive. ^ ^ 


Bee ss. 151 and 152, infra. 


t Sec B. 15, mpra. 
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Cbamkr VI. — Of the Consbqoences of Dbeach of Contract. 

73 . When a contract has been broken, the party who suffers by such 

CompenBation for 1<«8 or to receive from party vrho 

damage caused by breach of has broken the contract compensation for any loss 
contract. or damage caused to him thereby, which naturally 

arose in the usual course of things from such breach, or which the parties 
knew, when they made the contract, to be likely to** result from the breach 
of it. 

Such compensation is not to be given for any remote and indirect loss or 
damage sustained by reason of the breach. 

When an obligation resembling those createcT by contract has been 
r. f f ‘1 FA fn incurred, and has not "been discharged, any person 

injured by .the failure to discharge it is entitled to 
bling tlioso created by con- receive the same compensatidn from the party in 
default as if such person had contracted to dis- 
charge it, and had broken his contract. ^ 

Explanation * — Iji estimating the loss or damage arising from a breach of 
contract, the means which existed of remedying the inconvenience caused by 
the non-performance of the contract must bo taken into account. 

Illustrations, 

(a.) A contracts to sell and deliver 50 maunds of saltpetic to B at a certain price, 
to bo paid on delivery. A breaks bis protniso. B is entitled to receive from A, by 
way of conipensation, the sum, if any, by which the con tract -price falls short of tlio 
price for which B might have obtained 50 tiiuuods of saltpetre of like quality at the 
time when the saltpetre ought to have been delivered. 

(h.) A hires B’s ship to go to Bombay, and there take on board, on the first of 
January, a cargo, which A is to provide, and to bring it to Ca]pntta, the freight to he. 
paid wfien earned. B’s ship does not go to Bombay, bat A has opportunities of pro- 
curing suitable conveyance for the car^ upon terms as advantageous as those en 
which he had nimiSt'red the ship. A avails himself of those opportunities, but is put 
to trouble and expense in doing so. A is entitled to receive compensation from B 
in respect of such trouble and expense. 

(c.) A contmets to buy of B, at a stated priee, 50 maunds of rice, no time being • 
fixoii for delivery. A afterwards informs B that he will not accept the rice if Iciulqf- 
ed to him. B is entitled to receive from A, by way o{ compensation, the amount, if 
any, by which tlje eontraet-priee exceeds that which B can obtain for the rice at the 
time wln n A informs B that he will not accept it. * 

(d.) A eojitracts to buy B’s ship for 60,000 rupees, but breaks his promise. A 
must pay to B, by wu}*^ of compensation, the excess, if any, of the contract-price 
over tlio price wliich B can obtain for the ship at the time of the breach of promise. 

(e.) A, the owner of a boat, contracts with B to take a cargo of jute to Mir/.apnr, 
for sale at that place, starting on a specified day. The boat, owing to some avoid- 
able cause, does not start at the time appointed, whereby the arrival of the cargo at 
Mirzapnr is delayed beyond the time when it would liave arrived if the boat had 
Buikd according to the contract. After that date, and before the arrival of tlu* (*argo, 
the price of jute falls. The measure of the compensation payable to B by A is the 
diiferenco between the price which B could have obtained for the cargo at Mirzapnr 
at the time when it would have arrived if forwarded in due course, and its market- 
price at the time when it actually arrived. 

(/.) A contracts to repair B’s house in a certain manner, and receives payment 
in advance. A repairs the house, but not according to contract. B is entitled to 
recover from A t^e cost of making the repairs conform to the contract. 

(ff.) A contracls to let his ship to B for a year, fr 4 )m the first of January, for a 
certain price. Frei^ts rise, and, on the first of January, the hire obtainable for the 
ship is higher than the c5ntract-pricc. A breaks his promise. He must pay to B, 
by tvay of compensation, a sum equal to the difference between the contract-price 
and the price for which B could hire a similar ship for a year on and from the first 
of January. 


1872. 
Act ft 
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1872. (Jt-) A contracts to supply B wilh a certain quantity of iron at a fixed price, 

bein^' a higher price than that for which A could procure and deliver the iron. B 

Act 9. wrongfully refuses to recnve the irom B must pay lo A, by way of coinpeusatioo, 
the difference between the contract-price of the iron and theoum for which A could 
have obtained and delivered it. 

(i.) A delivers to B, a common carrier, a machine, to be conveyed, without delay, 
to A'h mill, informing B that his mill is stopped for want of the machine. B ua- 
reasonably delays the dclwery of the machine, and A, in consequence, loses a profit 
able contract with the Government. A is entitled to receive from B, by way of 
compensation, the average amount of profit which would have been made by tho 
working of the mill during the time that delivery of it was delayed, but not the loss 
sustained through the loss of the Government contract. 

(y.) A, having contracted with B to supply B with 1,000 tons of iron at 100 
rupees a too, to be delivered alt a stute<l time, contracts with C for the purchase of 

1.000 tons of iron at 80 rupees a ton, telliqg C that he does so for the purpose of 
performing his contract with B. C fails to perform his contract with A, who cannot 
procure other iron, and B, in consequence, rescinds the contract. C must pay to A 

20.000 rupees, bein|^tlie profit which A would have made by the performance of his 
contract with B. 

■ (A?.)* A contracts with B to make and deliver to B, by affixed day for a specified 
pri(re, a certain piece of macliinory. A docs not deliver the piece of machinery at 
the time specified, and, in consequence of this, B is obliged to procure another at a 
higlicr price than that wliicli he was to have paid to A, and is prevented from pcr> 
forming a cdhtract wh^h H had made with a third person at tho time of his con- 
tract with A (hut which had not been then communicated to A), and is compelled 
to make compensation for breach of that contract. A must pay to B, by way of 
compensation, the difference between the contract-price of the piece of machinery 
and the sum paid by B for another, but not the sum paid by B to the third person 
by way of compensation. 

• (4) A, a builder, contracts to erect and finish a house by the first of January 

in order that B may give possession of it at that time to G, to whom B has coiu 
Iracted to let it. A is informed of tho qpntract between B and C. A builds tlm 
house so badly that, before the first of January, it fails down, ansUkts to be rebuilt 
by B, who, in consequence, loses tho rent which he was to have received from C, 
and is obliged to make compensation to C for the breach of bis contract. A must 
make compensation to B for the cost of rebuilding the house, for the rent lost, and 
£or the compensation made to C. 

(m.) A sells certain merchandise to B, warranting it to l>o of a particular 
quality, and B, in reliance upon this warranty, sells it to 0 with a similar warranty. 
The goods prove to bo not according to the warranty, and B becomes liable to pay 
G a Hum of money by way of compensation. B is entitled to be fcimbiirsed this 
sum by A. 

(ti.) a contracts to pay a sum of money to B on a day specified. A does not 
pay the money on that day. B, in consequence of not receiving the money on that 
day, is unable to pay bis debts, and is totally ruined. A is not liable to make good 
to B anything except the principal sum he contracted to pay, together with interest 
up to the day of payment. 

(o.) A contracts to deliver 50 maunds of saltpetre to B on the first of January 
at a certain price. B, afterwards, before the first of January, contracts to sell the 
saltpetre^ to G at a price higlier than the market-price of the first of January. A 
breaks his promise. In estimating the eompensation payable hy A to B, the market- 
price of the first of January, and not the profit which would have arisen to B from 
|bc sale to C, is to be taken into account. 

(p.) A contracts to sell and deliver 600 bales of cotton to B on a fixed day. A 
knows nothing of BV modq of conducting his business. A breiucs bis promise, and 
B, having no cotton, is obliged to close his mill. A is not responsible to B for the 
loss caused to B by the closing of the mHl. • 

(g.) A contracts to sell and deliver to Bpon the first of January, certain ^loth 
Mdiich B intends to niuniifactuie into caps of a particular kind, for which there is no 
deuiaudi except at that ueabon* The cioili is uut delivered till after the appointed 
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time, find loo Ifilo to bo nood tbrtt yonr in mnkin^r oapo. B is onfillod fo rooeivo from 

A, by way of coropeDsatioD, ibe difference between the oontract-piici* of the cloth 
and it» market-price at the time of delivei^r. bnt not the profits which he expec^ 
to obtain by making ckps, nor the expenses which he has been pnt to in making 
preparation for the manofaotnre. 

(f.) A, a ship-owner, contracts with Btooonrey him from Caicnfta io Sydney 
Ui A’s ship, sailing on the' first of Jannary, and B pays to A, by way of deposit, 
one-half of his passage-money. The ship does not sail onHhe fimt of January, and 

B, after being, in consequence, detained in Talentta for some time, and thereby put 
to some expense, proceeds to Sydney in another vessel, and. in consequence, arriving 
too late in Sydney, loses a sum of money. is liable to repay to B bis deposit, 
with interest, and the expense to which he is pnt by his detention ifi Calcutta, 
and the excess, if any, of the passage-money paid for the second ship over thst 
agreed upon for the ^st. bat not the sum of money which B lost by arriving iu 
Sydney too late. 


74. When a contract has been broken, if a snm is named in the contract 
as the amount to he paid in ce§e of such breach, 
the party complaining of the breach is entitled, 
whether or not actdal damage or loss is pVoved to 
have been caused thereby, to receive from the 


Title to compensation for 
breach of contract in which 
a sura is named as payable in 
case of breach. 


party who has broken the contract reasonable compensation not exceeding 
the amount so named. 


Exception, — When any person enters into any bail-bond, recognizance, 
or other instrument of the same nature, or, under the provisions of any 
law, or under the orders of the Government of India or of any Local 
Government, gives any bond for the performance of any public duty or act 
iu which the public are interested, he shall be liable, upon breach of the con- 
dition of any such instrument, to pay the whole sum mentioned therein. 


Explanation, — A person who enters into a contract with Government 
does not ne^g^rily thereby undertake any public duty, or promise to do 
an act in whi^ the public are interested. 


187 2, 

AotoT 


lllmtrat\on$, 

(a.) A contracts with B to pay B Rs. 1,000 if he fails to pay B Rs. 500 dh 
a given day. A fails to pay d Rs. 500 on that dhy. B is entitled to recover 
from A such compensation, not exceeding Rs. 1,000, as the Court considers reason- 
able. 

(5.) A oofltracts with B that, if A practises as a surgeon within raleutta, he 
will pay B Rs. 5,000. A practises as a surgeon in Calcutta. B is entitled to such 
-compenBation, not exceeding Rs. 5,000, as the Court considers reasonable. 

(c.) A gives a recognizance binding him in a penal^ of Rs 500 to appear in 
Court on a certain day. He forfeits his recognizance, fie is liable to pay the whole 
penalty. 

* 75. A person who rightfully rescinds a contract u entitled to 
Party rightfully resclndiDg co^ipensation for any damage which he has 
contract, entitle to oompen- sustained through the non-fulfilment of the con- 
isktion. tract. 


lllmtration, 

A, a singer, Contracts with B, the manager of a theatre, to sing at his theatre 
for two nights in evCry week during the next two rSonths. and B engages to pay 
her 100 rupees for each night's performance. On the sixth night, A wilfully absents 
hereelf from the theatre, and B, in cqpsequence, rescinds the contract. B is entitled 
claim compensation for the damage which he has eastained through the non-f ulfil- 
inentof the contract. 
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‘ Goods’ dofinod. 


' Sale* defined. 


Solo how offocted. 


CiTAPTKR VII^^ — Salk op Goods. 

When property^ in goods sold passes, 

76. In this chapter, the ^ord ‘ goods* means 
and includes every kind of moveable property.* 

77. ‘ Sale* is the exchange of property for a price. It involves the 
transfer of the ownership of the thing sold from 
the seller to the buyer. 

78. Sale is effected by olTer and acceptance 
of ascertained goods for a price, 
or of a price for ascertained goods, 

together with payment of the price or delivery of the goods ; or with 
tender, part-payment, earnest, or part-delivery ; or with an agreement, ex* 
press or implied, that the payment or delivery, or both, shall be postponed. 

Where there is d contract for the sale of ascertained goods, the property 
in the goods sold passes to the buyer when the whole or part of the price, 
or when the earnest, is paid, or when the whole or part of the goods is 
delivered, t • 

If the parties agree, expressly or by implication, that the payment or 
delivery, or both, shall bo postponed, the property passes os soon as the 
proposal for sale is accepted. 

<» lUnstraiiona. 

(a.) B ofPerfi to buy A's horse for 600 rupees. A accepts B's ofFer, and delivers 
the horse to B. The horse becomes B*« property on delivery. 

(6 ) A seuds goods to B, with the request that he will buy them at a stated 
price if he approves of them, or return them if he does not approve of them. B 
i^etuins the goods, and informs A that he approves of them. The goods become 
^ B's when B retains them. 

(c.) B offers A, for his horse, 1,000 rupees, the horse to be delivered to B on 
a stated day, and the price to be paid on, another stated day. A accepts the offer. 
The horse becomes B*8 as soon as the proposal is accepted. 

(f/.) B offers A, for his horse, 1,000 rupees, on a month's credit. A accepts 
the offer. The horse becomes B’s as soon as the offer is accepted. 

(e.) B, on the first January, offers to A, for a quantity of rice, 2,000 rupees, 
to be paid on the first March following, the rice not to be taken aw'ay till paid for. 
A accepts the offer. The rica becomes B's as soon as the offer is a(*cepted. 

79. Where there is a contract for the sale of 
a thing which has yet to be ascertained, made, 
or finished,! the ownership of the thing is not 
transferred to the buyer until it is ascertained, 
made, or finished. 

Illustration, 

B orders A, a barge-builder, to make him a barge. The price is not made pay- 
able by instalments. While the barge is building, B pays to A money from time to 
time on account of the price. The ownership of the barge does uot pass to B until 
it Is finished. 

80. Where, by a contract for the sale of goods, the seller is to do 

Completion of «>Ie of “yt^ing to them for the purpose of putting 
goods, which the seller is to them into a State in which the buyer is to take 
pui into state in which buyer them, the sale is not complete until such thins 
I. to take them. has been done. 


Transfer of ownership of 
thing sold, which has yet to 
bo ascertained, mado, or 
finished. 


• ‘ Goods* would thus include money and negotiable instruments, Act I. of 1868, s. 2, cl. 
6. This cannot have been intended. • 

t i.e. , when the whole is delivered, or when part is delivered in progress of delivery of the 
whole. Sec s. 02, vnft'a. 

X See 8. 80. 
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Illustration. 

A» ?i ship- builder, contracts to sell to 13, for a stated price, a veasel which is 
lyinjf iu A’h yard ; (he vessel to bo riffg^e*! antf fitted for a voyage, and the price to 
to paid on delivery, ifnder the contract, the property in the vessel does not pass to 
13 iiiitil the vessel has been rigged, fitted up, and delivered. • 

f lompletioii of sale of Roods, 81. Where anything remains to be done to the 

when sellor has to do anything goods by the seller for the purpose of ascertaining 
thereto in order to ascortain amount of the price, the sale is not complete 

until this has been done. 

Illustrations. 

(«.) A, the owner of :i stack of bark, contracts to selhsell it to B, weigh and 
deliver it, at 100 rupees per ton. 13 agrees to take and pay for it on a certain day. 
Part is weighed and delivered to R ; tlie ownership of the residue is not iraasferred 
to B until it lias been weighed pursuant to the contract. ^ 

i^b.) A contracts to sell a heap of clay to B ata certain price per ton. B is, by 
the contract, to loa<l the clay in his own carts, and to weigh each load at a certain 
weighing inaobino, which bis carts must pass on their way from^AV grounds to B’s 
place of fieposit. Hero, nothing more remains to bp done b}' the seller; tlu; sale is 
complete, and the owrier^iip of the heap of clay is transferred at once. 

82. Where the goods are not ascertained at 
Completion of sale, when time of making the contract of sale, it is 

date of contract. necessary to the completion of the sale that the 

goods shall be ascertained.^ * 

Illustration. 

A agrees to sell to 13 20 tons of oil in A’s cisterns. A's cysterns contain more 
than 20 tons of oil. No portion of the oil has become the property of B. 

83- Where the goods are not ascertained at the tijne of nnaking the 
AscerUiinmont of goodsby agreement for sale, but goods answering the de- 
subseqiunit appropriation. scription in^the agreement are subsequently appro-* 
priated by one.«pMrty for the purpose of the agreement, and that appropriation 
is assented to by the other, the goods have been ascertained, and the sale is 
complete. 

Illustration. 

« 

A, having a quantity of sugar in bulk more than eu/ficient to fill 20 hogsheads, 
contracts to sell B 20 hogsheads of st. After the contract, A fills 20 hogsheads with 
tile sugar, and gives notice to B that the hogsheads are read/, and requires him to 
take them awa^'^ B says he will take them as soon as he cun. By this appropria- 
tion by A, and assent by B, the sugar becomes the property of B. 

84. Where the goods are not ascertained at the time of making the 
Ascertainment of goods by contract of sale, and, by the terms of the contract, 

seller's selection. the seller is to do an act with reference to the goods 

which cannot be done until they are appropriatt^d to the buyer, the seller has 
a rigjit to select any goods answering to the contract, and, by his doing so, 
the goods are ascertained. 

Illustration. 

B agrees with A to purchase of him, at a stated price, to be paid on a fixed day, 
50 iiiauiids of rice out of a larger quantity in A’s granary. It is agreed that B shall 
st nd Macks for the rice, and that A shall put the rice into them. B does so, and A 
puts 60 iiiauiids of rice into the sacks. The goods have been ascertained. 

85. Where an agreement is made for the sale^of immoveable and move- 
Transfer of ownership of ^ property combined, the ownership of the move- 

moveable property, when sold * able property does not pass before the transfer of 
tosfetli.r wtUi .mmoveable. im^^eable property. 

• See a. 79. 

Q C. M.— 5 
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Jljttgtrntion. 

A agrees with B for the sale of a houan and fiirnitnre. The ownership of the 
furniture does not puss to B uutil the house is conveyed to 

Buyer to bear loss after 86- When goods have become the property 

gdods have become his pro- of the buyer, he must bear any loss arising from 
their destruction or injury. 

IIluBtrationa, 


(a.) B otfers, and A accepts, 100 rupees for a atuck of fire- wood standing on A’a 
premises, the fire-wood to be allowed to remain on A's premises till a certain day, 
and not Co be taken awo^ till paid for. Before paynnmt, and while tho fire- wood is 
on A*« premises, it i« accidentally destroyed by fire. B must bear the loss. 

(6.) A bids 1,000 rupees for a picture at a sale by auction. After the bid, it is 
injured by an .accident. If the accident happens before the hammer falls, the loss 
falls on the seller ; if 'after wards, on A. 

87. When there is a contract for the sale of goods not yet in existence, 
Transfer of ownership of the ownership of the goods may be transferred by 
goodM ^reed to be sold while acts done, after the goods ^are produced in pur- 
noh-existent. auance of the contract, by the seller, or by the 

buyer with the seller’s assent. 

Illustrations^ 


(a.) A contracts 4o sell to B, for a stated price, all the indigo which shall bo 
produced at A*b factory during the ensuing year. A, wlum the indigo has been 
manufactured, gives B nn aeknowlodginont that lie holds the indigo at liis disposal. 
The ownership of the indigo vests in B from the date of the acknowledgment. 

(6.) A, for u staled price, coutracts tiiut B may take and soil any crops that shall 
be grown on A’s land in succession to the crops then standing. Under this cootract, 
B, willi the assent ot A, takes possession of some crops grown in stioccssion to the 
crops standing at the time of the contract. Thr owtiership of the crops, when taken 
^possession of, vests in B. , 

(c.) A, for a slated price, contracts that B may take aodMU any crops that 
shall be grown on his land in siiccesKion to the crops then standing. Under this 
contract, B applies to A for possession of some crops grown in snccession to the 
crup.s which were stamling ul the time of the couirai t. A refuses to give posses- 
sion. The ownership of the crops has not passed to B, though A may commit a 
breach of contract in refusing to give possession. 


88. A contract for the sale of goods to be delivered at a future day is 
Contract to sell and deliver binding, though the goods are not ii^the pxissession 
at a future day goodH not in of the seller at the time of making the contract, 
jeHor^P^on at date of HO reasonable 

expection of acquiring them otherwise than by 
purchase. 


Illustration. 

A contracts, on tho first January, to sell B 50 slian-s in tho East Indian Railway 
Company, to be delivoreil and paid for on the first March of the same year. A, at 
the time of making the contract, is not in possession of any shares. The contract 
is valid. 


89. Where the price of goods sold is not fixed by the contract of sale. 
Determination of price not the buyer is bound to pay the seller such a price 
fixed by contract. the Court considers reasonable^ 

• Illustration. • 

B, living in Patna, orders of A, a coach-bnilder at Calcutta a carriage of a 
particular description. Nothing is said by either as to the price. The order having 
been executed, and the price being in dispute between the buyer and the seller, the 
Court must decide what price it considers reasonable. 
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90. Delivery of goods sold may he m‘ade hy doing anything which has 
Delivery how made. effect of puijiing them in the possession of the 


buyer, or of any 
on bis behal£ 


person authorized to hold them 


Illustrationa. 

(a.) A sella to B a horse, and causes or permits it to be removed from A’s 
stables to B’s, The removal to B's stable is a delivery. 

(6.) B in England orders 100 bales of cotton from A, a merchant of Bombay, 
and sends his own ship to Bombay for the cotton. The putting the cotton on hoard 
the ship is a delivery to B. « 

(c.) A sells to B certain Specific goods which are lociced up in a godown. A 
gives B the key of the godown in order that be ma^ get the goods. This is a 
delivery. 

(d.) A sells to B five specific casks of oil. The oil is in* the warehouse of A. 
B Hells the five casks to C. A receives warehouse-rent for them from C. This 
amounts to a delivery of the oil to C, as it shows an assent on t];^e part of A to hold 
the goods as warehouseman of C. 

(e.) A sells to B ^0 maunds of rice in the fmesession of C, a warehouseman. 
A gives R an order to 0 to transfer the rice to B, and C assents to such order, sod 
transfers the rice in his hooks to B. This is a driiver\\ 

(/.) A agrees to sell B five tons of oil, at 1,000 rupees per ton, to he paid for 
at the time of delivery. A gives to C, a wharfinger, at whose wharf he ^ had twenty 
tons of the oil, an order to transfer five of them into the name of B. 0 makes the 
transfer in his books, and gives A*s clerk a notice of the transfer for B. A*s clerk 
takes the transfer notice to B, and offers to give it to him on payment of the price 
of the oil. B refuses to pay. There bos been no delivery to B, as B never assented 
to make C his agent to hold for him the five tons selected by A. * 


91. A delivery to a wharfinger or carrier of the goofa sold has the. same 
Effect of delivery to wharf- effect as a delivery to the buyer, but does not 
inger or carrier. render the h^iyer liable tor the price of goods whicb 

do not reach Mvilf unless the delivery is so made as to enable him to hold the 
wharfinger or carrier responsible for the safe custody or delivery of the goods. 


Illustration, 

m 

B, at Agra, orders of A, who lives at Oaloutta, three casks of oil to be sent to 
him by railway. A takes three casks of oil directed to B to th^ railway station, and 
leaves them there without conforming to the niles which must be complied with in 
order to render the Railway Company responsible for their safety. The goods do not 
reach B. There has not b^n a sufficient delivery to charge B in a suit for the price. 

92. A delivery of part of goods, in progress of the delivery of the whole, 

Effect of parWoUverjr, •>“ t**® panx»e of passing the 

property in such goods, as a delivery of the whole ; 
but a delivery of part of the goods, with an intention of severing it from the 
whole, does not Derate as a delivery of the remainder. 

Illustrathni, 

(a.) A ship arrives in a harbour laden with a cargo consigned to A, the buyer 
of the cargo. The captain begins to discharge it, and delivers over part of the 
goods to A in progress of the delivery of the whole. This is a delivery of the 
cargo to A for the purpose of passing the property in the cargo. 

(6.) A sells to B a stack of fire-wood, to he paid far hy B on delivery. After 
t1i(> sale, B applies for an^ obtains from A leave to take away some of the fire-wood. 
This has not the legal effect of delivery of the whole. 

tc.) A sells 50 maunds of rice to B? The rice remains in A’s warehmue Aftor 
tho sale, B sells to C 10 maunds of the rice, and A, at B's desire, sends the 10 maunds 
to C. This has uot the legal effect of a delivery of the whole. 


1872. 



56 


CONTJRACT. 


1872. 

ActO. 

r 


Seller not bound to deliver 93. -In the absence of any special promise, 

until buyer applies for deli- the seller of goods is not bound to deliver them 
until the buyer applies for dejivery.* 


94. In the absence of any special promise as to delivery, goods sold 
Place for delivery. delivered at the place at which they are 

at the time of the sale ; and goods contracted to 
be sold are to be delivered at the place at which they are at the time of the 
contract for sale, or, if not then in existence, at the place at which they are 
produced. 

Seller^a Lim, 

0 


96. Unless a contrary intention appears by 'the contract, a seller has a 
Seller’s lien lienf on sold goods os long as they remain in his 

possession, and the price or any part of it remains 
unpaid. I 

96. Where, by the contract, the payment is to bo made at a future day, 

Lien whore payment to be *« 6clivery of the goods, 

made at «, future <lay, but no the ‘‘Seller has no lien, and the buyer is entitled to 
time fixed for delivery. a present delivery of the goods without payment. 

15ut if the buyer becomes insolvent before delivery of the goods, or if the 
time appointed for payment arrives before the delivery of the goods, the 
seller may i^^tain tlie^oods for the price. 

Ed.'plamition , — A person is insolvent who has ceased to pay his debts 
in the usual course of business, or who is incapable 
of paying them. 


* Insolvency’ defined. 


Illustration, 


, A sells to B a quantity of sugar in A*a warehouse. It is agreed that tliree 
months* credit shall be given. B allows the sugar to remain in A's warehouse. Be* 
fore the expiry of the three months, B becomes insolvent. A may retain the goods 
for the price. «Ma 

97. Where, by the contract, the payment is to be made at a future 

Seller’s lien whore payment ® **‘® ‘® 

to be mado at future day, the possession of the Seller until that day, and 
and buyer allows goods to ^oes not then pay for them, the seller may retain 
remain in seller s possession. 

Illustration. 

A sells to B a quantity of sugar in A’s warehouse. It is agreed that three 
months' credit shall be given. B allows the sugar to remain in A's warehouse till 
the expiry of the three months, and then does not pay for them. A may retain the 
goods for the price. 

98. A seller, in possession of goods sold, may retain them for the price 
Seller’s lien against sub- against any subsequent buyer, unless the seller has 

sequent buyer. recognized the title of the subsequent buyer. 


Stoppage in Transit, 

99. A seller who has parted with the possession of the goods, and has 
Power of seller to stop in not received the whole price, may, if the buyer 

becomes insolvent, stop the goods while they are 
in transit to the buyer. « 

100. Goods are to be (leemed in transit while they ‘are in the posses- 
When good.s are to be sion of the carrier, or lodged at any place in 

deemed in transit. the course of ' ' transmission to the buyer, ^nd 


* See B. 46, supra, f For the amount of the piirchase-mouey. 


Or uutondered. 
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are not yet come into the possession of the buyer or any person on his behalf, 
otlierwise than as being in possession of the carrier, or as being so lodged. 

• lllmtratimiB. 
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(a.) B. Hvin«r at Madras, ordt*ra goods of A, at Patna, and directs that they 
shall be sent to Madras. The goods are sent to Calcutta, and there dtdivered to C, 
a wharfinger, to bo forwarded to Madras. The goods, while they are in the poKses- 
sion of C, are in transit. • 

(6.) B, at Delhi, orders goods of A, at Calcutta. A consigns and forwards the 
goods to B at Delhi. On arrival there, they are taken to the warehoiiK<* of B, and 
left there. B refuses to receive them, and immediately afterwards stops pajmeiit. 
The goods are in transit. ^ 

(c.) B, who lives at Puna, orders goods of A at Boiflbay. A sends them to 
Puna hy C, :i carrier appointed by B. The goods arrWe at Puna, and arc placed by 
C, at B’s request, in 0*8 warehouse for J). The goods are no longer in transit. 

(r/.) B, a merchant of London, orders 100 hales of cottop of A, a moreharit at 
Bombay. B sends his own ship to Bumba}’ for the cotton. The transit is at an end 
when the cotton is delivered on b(Mird the ship. 

(e.) B, a merchant of London, orlers lOO hales of cotton ot* A, a merchant at 
Bombay. B setids liis^own ship to Bombay for tlm cotton. A delivers the cotton 
on board the ship. an<l takes bills of lading from the master, making the cofton 
deliverable to A*8 order or assigns. The cotton arrives at London, hut, htd'ore 
coming into B‘s possession, B becomes insolvent. The cotton has not been paid for. 
A may stop the cotton. 

101. The seller’s right of stoppage does not, except in the cases herein- 
Oontinuance of right of aft«r mentioned, cease on the buyer’s restdliiig the 

stoppage. goods while in transit, and receiving the price, but 

continues until the goods have been delivered to the second buyer, or to 
some person on his behalf. 

102. The right of stoppage ceases if the buyer, having obtained abill of 
Cessation of right on as- Jading or other document showing title to the 

signniont, by hujgjjj^of bill of goods, asJbigns it, while the goods are in transit,' 
to a second buyer, who is acting in good faith, and 
who gives valuable consideration for them. 

ll/it Strattons. 

(a.) A sells and consigns certain goods to B, and sends him the bill of lading'. 
A being cftill unpaid, B beconios ipsolvent, and, while fbe goods are in transit, as- 
signs Uic bill of lading for cash to C, who is not aware of Ids insolvency. A can- 
not dtop the goods in transit. 

(6.) A sells and consigns certain goods to B. A being still unpaid, B be- 
comes insolvent, and, while the goods are still in transit, assigns the hill of lading 
for cash to C, who knows that B is insolvent. The assignment not being in gi>od 
faith, A may still stop the goods in transit. 

103. Where a bill of lading or other instrument of title to any goods 
Sfe>ppage whore bill of lod- “ ^igucd by the buyer of such goods by way of 

ing is pledged to Boourespeoi- pledge, to secure an advance made specifically up* 
lie advance. on it, in good faith, the seller cannot, except on 

payment or tender to the pledgee of the advance so made, stop the goods in 
transit. 

Illustrations. 


(a.) A sells and consigns goods to B of the value of 12.000 rupees. B assigns 
the bill of lading Tor these goods to C, to secure a specific advance of ,5,000 rupees 
made to him upon th% bill of lading by C. B becomes insolvent, being indebted to 
C to the amount of 9,000 tupeos. A is not entitled to stop the goods except on 
pa^nneul or tender to C of 5,000 rupqps. 


^ See s. 108, exception 1, mjra. 
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A soils to B 100 bales of cottOD ; 60 bales having come Into B*r possosslon, and 
40 being still in transit. B becomes insolvent, and A, being still unpaid, stops the 
40 bales in transit. ^ is entitled to hold the 40 bales uulill the price of tlic 100 
bales is paid. 

Resale. 

107. Where the buyer of goods fails to perform his part of the contract, 
Resale on buyer’s failure to either by not taking the goods sold to him, or hy 
perform. ^ iiot paying for them, the seller having a lien on the 

goods, or having stopped them in transit, may, after giving notice to the 
Ifuyer of his intention to do so, resell them after the lapse of a reasonable 
time, and the buyer must bear any loss, but is not entitled”^ any profit, 
which may occur on such resale. 

Title. 

« 108. No seller can give to the buyer of goods a better title to those 

Title conveyed by seller of goods than he has himself, except in the following 
goods to buyer. ^ cases: * 

Exception 1. — When any person is, by the consent of tjje owner, in 
possession of any goods, or of any bill of lading, dock-warrant, warehouse- 
keeper^s certificate, wharfinger’s certificate, or warrant or order for delivery, 
or other document showing title to goods, he may transfer the ownership of 
the goods, of which he is so in possession, or to which such documents relate;, 
to any other person, and give such person a good title then^to, notwithstand- 
ing any instructions of the owner to the contrary Provided that the buffer 
acts in good faith, and under circumstances which are not such as to raise a 
reasonable presumption that the person in possession of the goods or docu- 
ments has no right to sell the go^R 

Exception 2. — If one of several jointK>wnerB of goods has the sole pos- 
session of them by the permission of the co-owners, the ownership of the goods 
is transferred to any person who buys them of such joint-owner in good faith, 
and under circumstances which are not such as to raise a readbnable presump- 
tion that the person in posifession of the goods has no rigSt to sell them. 

* It has been hold that this exception does not apply * where there is only a qualified fk»s- 
HORsion, siu'li UR a hirer of gooils hiu», or where tb# possession is for a specific purpose.’ — Oreen- 
ivooU V. Uvl^uette^ 12 B. L. K. 40. 


(5.) A soils and consigns goo<1s to B of the vuliie of 12,000 rnpoes. B assigns 
the bill of lading for those goods to 0, to secure tbn sum of 6,000 rupees (bi« from 
him to C, upon a general balaiioe of adbount. B becomes insolvent. A is entitled 
to stop the goods in transit without payment or tender to C of the 5,000 rupees. 

104. The seller may effect stoppage in transit, either by taking actual 
stoppage how effeotod. poMe«sion of the goods, or by pving notice of his 

• claim to the carrier or other depository m whoso 
possession they are 

105. Such notice may be given, either to the person who has the im- 
Notice ot.Bellor’.cliun.. mediate possession of the goods, or to the prin- 

• cipal whose servant has possession. In the latter 
case, the notice must be given at such a time, and under such circumstances, 
that the principal, by the exercise of reasonable diligence, may communicate 
it to his servant in time to prevent a delivery to the buyer. 

106. Stoppage in transit entitles the seller to hold the goods stopped 

Bight of ^.lleronstoppaga. ‘*>0 price of the whole of the goods sold is 

• paick • 

Illustration. 
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Exception $. — When a person has obtained possession of p;oods under a 
contract voidable at the option of the other party thereto, the ownership of 
the goods is transferred to a third person, *who, before the contract is rescind- 
ed, buys them in good faith of the person in possession ; unless the circum- 
stances which render the contract voidable amounted to an offence committed 
by the person in possession or those whom he represents. 

In this case the original seller is entitled to coi^pensation from the ori- 
ginal purchaser for any loss which the seller may have sustained by being 
prevented from rescinding the contract 


llluetratione^ ^ 

» 

(ct.) A buys from B, in good faith, a cow which B bad stolen from G. The pro- 
perty in the cow is not transferred to A. 

(Jb.) A, a merchant, entrusts B, bis agent, with a bill of lading relating to cer- 
tain goods, and instructs B not to sell the goods for less than certain price, and not 
to give credit to D. B sells tlie goods to D for less than that price, and gives D 
three months' credit. The property in the goods passes to D. 

(c.) A sells to B goods of which he has the hill of lading, hut the bill of lading 
is made out for delivery of the goods to C, and it has not been emiorsed by G. Tiie 
property is not transferred to B. 

(d.) A, B, and 0, are joint Hindu brothers, who own certain cattle in common. 
A is left by B and G in possession of a cow, which he sells to D. D purchases bond 
fide. The property in the cow is transferred to D. 

(e.) A, by a misrepresentation not aiiionntiDg to cheating, induces B to sell and 
deliver to him a horse. A sells the horse to G before B has rescinded the contract. 
The property in the horse is transferred to C ; and B is entitled to compensation 
from A for any loss which B has sustained by being prevented from rescinding the 
contract. 

(/. ) A compels B by wrongful intimidation, or induces him by cheating or for- 
gery, to sell him a horse, and, before B rescinds tba contract, ’sella tbo horse to 0. 
The property is not transferred to G. 

, Warranty, 


109. If the buyer, or any person claiming under him, is, by reason of 
Seller's responsibility for the invalidity of the seller’s title, deprived of the 
badness of title. thing sold, the seller is responsible to the buyer, 

the person claiming under him, for loss caused thereby, unless a contrary in- 
tention appears by the contract , 

Establishment of implied 110* An implied warranty of goodness or 

warranty of go^ness or quo- quality may be established by the custom of any 
particular trade. 


Warranty of soundness im- 
plied on sale of provisions. 

Warranty of bulk implied 
on sale by sample. 


111. On the sale of provisions, there is an 
implied warranty that they are sound. 

_ 112. On the sale of goods by sample, there is 
an implied warranty that the bulk is equal in 
quality to the sampla'^ 


113* Where goods are sold as being of a certain denomination, there i 
implied warranty that they are such goods i 
certain denomination.*^^ * are commeroiaUy known by that denominatioi 
* although the buyer may have bought them by san 
pie, or after inaj^ction of the bulk. e wy nan 

if the contract speoiaoally states that the good 
though sold as of a certain denomination, are nob warranted to be of thi 
deqpminatiou, there is no implied |irarranty. 
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IllustralionB, 

(a.) A, at Gniciitta, soils to B t)|relve ba^s of waste silk/’ then on its way 
from MurHhiilabad to C'uiciittu. There is aii implied warranty; by A that the nilk 
shall he such as is known in the market under the denomination of ** waste silk.*' 

(b,) A buys, by saniple. and after having inspected the bulk, 100 bales of “ Fair 
Bcnj^^'d *’ ootton. The cotton proves not to be such as is known in the market as 
“Fair Bengal.*’ There is a breach of warranty. 

114 Where goods have been ordered for a specified purpose, for which 
Warranty where goods or- goods of the denomination mentioned in the order 
dered for a specified purpose, are usually sold, there is an implied warranty by 
the seller^that the good^ supplied are fit for the purpose.* 

* Illustration, 

B orders of A, a qppper- manufacturer, copper for sheathing a vessel. A, on 
tills order, supplies copper. There is an implied warranty that the copper is fit for 
sheathing a vessel. 

Warranty on rale of article , Upon the sale of ail article of a well- 

of well-known ascertained known ascertained kind, there is no implied war- 
kind- ranty of its fitness for any particular purpose. 

Illustration, 

B writes to A, they owner of a patent invention for cleaning cotton — “Send me 
your paierii cotton-cleaning machine to clean tlie cotton at iii}’ factoiy.” A sends 
the niuchiuc according to order. There is an implied warranty by A that it is the 
artkle known as A’s patent cotton-cleaning machine, but none that it is fit for the 
particular purpose of cleaning the cotton at B*s factory. 

116. In the absence of fraud and of any express warranty of quality, 
Sol lor when not responsible tho seller of an article which answers the descrip- 
latent defects. tion under which it was sold is not responsible for 

a latent defect in it. 


Illustration, 

A sells to B a horse. It turns out that the horse liad, at the time of tho sale 
a defect of which A was unaware. A is not respounible for this. ' 

117. Where a specific article, sold with ra warranty, has been delivered 
Buyer’s right on breach of and accepted, and tho warranty is broken, the sale 
warranty. 18 not thereby rendered voidable ; buit the buyer is 

entitled to compensation from the seller for loss caused by the breach of 
warranty. 

Illustration. 


A sells and delivers to B a horse warranted sound. The horse proves to have 
been iinsonDd at the time of sale. The sale is not thereby rendered voidable but B 
is entitled to compensation from A for loss caiiHed by the unsoundness. * • 


118. Where there has been a contract, with a warranty, for the sale of 
Right of buyer on broach goods which, at the time of the contract, wore not 
of warranty in respect of ascertained or not in existence, and the warrantw 

goods not ascertained. ‘‘^raiity 

accept the goods or refuse to accept the goods when tendered, 
or keep the goods for a time reasonably sufficient for examining and 
t^ing them, and then refuse to accept them ; provided •that, during such 
time, he exercises no other act of ownership over them than is necessary for 
the purpose of examination and trial. o . 


Soe 0. 118 , infi'a. 
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Tn any case tfia buyer is entitled to compensation from the seller for any 
loss caused by the breach of warranty ;* but if he accepts the jS[oods, and 
intends to claim compensation, he must give notice of his intention to do so 
within a reasonable ttme after discovering the breach of the warranty. 

lllustrailonn, 

(fl.) A agrocB to sell and, without application on B'a part, deliver to B 200 bales 
of unascertained cotton by sample. Cotton not in aocordati^o with sample is deliver- 
ed to B. B may return it if he has not kept it longer than a reasonable time for 
the purpose of examination. 

(b.) B agrees to buy of A twenty-five sacks of flour by sample. The flour is 
delivered to B, who pays the price. B, upon examinatiop, finds it not* equal to 
sample ; B afterwards uses two sacks, and sells one. , He.* cannot now rescind the 
contract and recover the price, but he is entitled to compensation from A for any 
loss caused by the breach of warranty. 

(c ) B makes two pairs of shoes for A by A’s* order.* When the shoes are 
delivered, they do not fit A. A (keeps both pairs for a day. He wears one pair for 
a short time in the house, and takes a long walk out of doorssin the other pair. 
He ma}' refuse to accept the first pair, but not the second. But he may recover 
compensation for any loss sustained oy the defect of *the second pair. • 

Miacellamoua. 


119. When the seller sends to the buyer goods not ordered with goods 
When buyer may ref.iee to the buyer may refuw to accept any of the 

accept, if goods not ordered goods SO sent, if there is risk or trouble in sepa- 
are sent with goods ordered. rating the goods ordered from the goods not 
ordered. 

lllmiration. 


' A orders of B specific articles of china. B sends these articles to A in a hamper, 
with other articles of china which had not been ordered. A may refuse to accept 
any of the goo|^^^iit. * 

120. If a buyer wrongfully refuses to accept the goods sold to 
Effect of wrongful refusal him, this amounts to a breach of the contract of 
to accept. sale, 


121. When goods sold have been delivered to the buyer, the seller 

Bightof «,lIora,tore8ck. « .‘•i® contract, on the 

Sion, on failure of buyer to buyer's failing to pay the price at the time fixed, 

pay price at tirnMxed. unless it was Stipulated by the contract that he 

should be so entitled. 

122. Where goods are sold by auction, there is a distinct and separate 

Sale and transfer of lots sale of the goods in each lot, by which the owner- 

sold by auction. g|iip thereof is transferred as each lot is knocked 

* down. 


Effect of use, by seller, of 
protended biddings to raise 
price. 


123. If, at a sale by auction, the seller makes 
use of pretended biddings to raise the price, the 
sale is voidable at the option of the buyer. 


Ohabter VIII. — Of Indemnity and Guarantee. 

121. A contract bj which one party promises to save the other from 
‘Contract of indemnity* loss caused to him by the contract of the promisor 
himself, •or by the conduct of any other person, is 
called a * contract of indemnity.’ 

0 . 0 . M .— 6 
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Illush'ation. 

A contracts to indemnify B ajrftinst the conspquenoes of any proceedings which 
C may take against B in reappct of a ^n'tain sum of 200 rupees- This is a contract 
of iiulemnity. 

125. The promisee in a contract of indemnity, acting within the scope 
Rights of indemnity-holder of his authority, is entitled to recover from the 

when sued. ^ promisor — 

(1) all damages whicli ho may he compelh»d to pay in any suit in respect 
of any matter to which the promise to indemnify applies ; 

(2) all costs wliich he may he compelled to pay in any such suit if, in 

bringingfor defending it, he did not contravene the orders of the promisor, 
and acted as it would*- ha\o been prudent for him to act in the absence of 
any contract of indemnity, or if the promisor authorized him to bring or 
defend the suit ; • 

(-3) all sums which he may have paid under the terms of any compro- 
ipise of any siich^suit, if the compromise was not contrary to the orders of 
the promisur, and was one which it would have been prudent for the pro- 
misee tR) make in tlie absence of any contract of indtjinnity, or if the pro- 
misor authorized him to compromise tlie suit. 

126. A ‘contract of guarantee’ is a contract to perform the promise, or 

< (Contract discharge tho lia>)irKy, of a tliird porsoil in cas.- o£ 

*«uroty,’ ‘princinjil doillor,’ his default. 1'hf person who gives tlie guarantee 
and ‘croditfir,’ IS called the ‘surety;’ thi^ person in respect of 

whos<5 default the guarantee is given is called the ‘piincipal debtor,* and the 
person to whom the guarantee is given is called the * creditor.* A guarantee 
may be either oral or written. 

127. Anything done, or any promise mach*, for the benefit of the princi- 
, Coiisidoration for guaraii- pal debtor, may be a sufficient consideration to the 

surety for giving the guarantee. 

Illustrations. 

(rt ) B requests A to sell and deliver to him goods on credit. A agrees to do 
so, provided (/ will gimrantee the payment of flu* |»iife oF the goods. C promises 
*'*«) guaraiiteH the payment in consideration of A’s promise ti> deliver the goods. This 
is a snfTiciunt considenition foV C^s promise. ^ 

) A sells and delivers goods to B. C afterwards requests A to forbear to sue 
B for the debt for a year, and promises that, if he does so, (J will pay for them in 
default of payment by B. A agrees to forbear as requested. This is a sufficient con- 
sideration for O’s promise. 

(c.) A scdls and delivers goods to B. C aftenvards, without consideration, 
agrees to pay for them in default of B. The agreement is void. 

128. The liability of the surety is co-extensi\ e with that of the prin- 

cipfil debtor, unless it is otherwise provided by the 
Surety’s liability. contract *• 

Illustration. 

A guarantees to B the payment of a bill of exchange by C, the acceptor. The 
bill is dishonoured by C. A is liable, not only for the amount of tbo bill, but also 
for any interest and charges which may have become due on it. . * 

129. A guarantee which extends to a scrio.s of transactions is called a 

* Continuing guaran too.’ , ‘ continuing guarantee.* * 

Illustrations. 

(a.) A, in consideration that B will epjploy 0 in collecting the rents od 
zamindari, promises B to be responsible, to the amonnt of 5,000 rnnees for 41 ^ 
collection and payment by C of those rents. This is a continuing guarantp* 
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(ft.) A jfiinrantceR payment to B* a terf-dealor, to the amount of £100. for anv 
ten he may from time lo time aupply to C. B supplies 0 with tea to above the 
Viiliio of £100, an<l C liny's B for it. Afterwards B supplies C with tea to tlio value 
of £200. C fails to pay. Tlie guarantee sriven bv A was a continiiio^ guarantee, 
ami he is accordingly liable to B to the extent of £100 

(c.) A guarantees payment to B of the price of five sacks of flour, to be deli- 
vered by B to 0, and to be paid for in a month. B delivers five sacks to C. C pays 
for ihem. Afterwards B delivers four sacks to C, whicIrC does not pay for. The 
guarantee given by A was not a continuing giianintec, and accordingly he is not 
liable for the price of the four sacks. 

Sevooatlon of contimiin? 130. A continuing guarantee may at any time 

guarantee. be revoked by the surety, to future trafisactions, 

by notice to the creditor. / 
llluitraitona. 


(a.) A, in consideration of B*s discounting, at A’s reqijeSt, bills of exchange for 
C, guarantees to B, for twelve months, the due payment of all snob bills to the 
extnnt of 6,000 rupees. B discounts bills for C to the oxteat of 2,000 rupees. 
Al torwards, at the end of three months, A revokes the guarantee. This revocation 
di'icharges A from all Ifcibility to B for any subseqTient discount. But A is»liiible to 
B for the 2,000 rupees, on default of 0. 

(ft.) A guarantees to B, to the extent of 10,000 rupees, that C shall pay all the 
hills th;it R shall draw upon him. B draws upon G. C accepts the bill. A gives 
notice of revocation. (J dishonours the bill at maturity. A is liable ^ipon bis gua- 
rantee. • 

131. The death of the surety operates, in the absence of any contract 
Itevooation of continuing to the contrary, as a revocation of a continuing 
guarantee by surety’s death. guarantee, SO far as regards future transactions. 


132. Where two persons contract with a third person to undertake a 
Liability of two persons pri- certain liability, and also contract with each other 
■ “ ' ■ that one of them shall be liable only on the default 

of the otlfer, the third person not being a party to 
such contract, the liability of each of such two per- 
sons to the third person under the first contract is 
not affected by the existence of the second contract, although such third per-« 
son may have been aware of its existence. 


ity of 

marily liable, not affected by 
arraiigoment between them 
that one shalKjfwsurety on 
other’s default. 


, Illustration. 

^ ® ^ ®nd several promissory note to C. A makes it, in fact, 

as surety for and C knows this at the time when the note is made. The fact 
ti.it A, to the knowledge of C, made the note as surety for B, is no answer to a suit 
by C against A upon the note. 

133. Any variance made, without the surety^s consent, in the terms of 
Discharge of surety by va- the contract between the principal and the creditor, 
nance m rms of contract. discharges the surety as to transactions subsequent 
• to the variance, 

IlluBtrattons. 

(o.) A bocomes surety to C for B’s conduct as a manager in O’s bank. After- 
wards, B and C contract, without A's consent, that. B’s salary shall be raised, and 
that he shall become liable for one-fourth of the losses on overdrafts. B allows a 
oiistoiner to overdraw, and the bank loses a sum of money. A is discharged from 
his suretyship by the variance made witliout his consent, and is not liable to make 
good this loss. * 

(ft.) A guarantees G against the misconduct of ft in an office to which B is 
appointed by C, and of which the duties are defined by an Art of the legislature. 

a subseqiient Act, the nature of ^le office is materially altered. Afterwards, B 
misconducts himself. A is discharged by thechango from future liabilitv iiiiiler his 
Ktor 4 oT’ misconduct of B is in respect of a duty not affected by the 
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1872. (c.) C agrees to appoint B as his cferk to sell goods at a yearly salary, npon 

hecoming surety to C for B's duly a^ioiintiDg for inooeys received by him as miicIi 

Act 9. clerk. Afterwards, without A's knowledge or consent, C ari^B agree that B should 

^ be paid by a commission on the goods sold by him, and not by a fixed salary. A is 

not liable for subsequent misconduct of B. 

((/.) A gives to C a continuing guarantee to the extent of 3,000 rupees for any 
oil supplied by C to B on credit. Afterwards B becomes embarrassed, and, without 
the knowledge of A, Baiid C contract that C shall continue to supply B with nil for 
ready money, and that the payments shall be applied to the then existing debts be*- 
tween 6 and C. A is not liable on bis guarantee for any gootls supplied after this 
new arrangement. 

(s.) €1 contracts to Jend B 5,000 rupees on the first March. A guaranieCH re- 
payment. G pays the 5,QOO rupees to B on the first January. A is discharged from 
bis liability, as the contract* has been varied, inasmuch aa C might sue D for tho 
money before the first of March. 

134. The surety is discharged by any contract between the creditor and 
Dischaivo of ..iretij by re- principal debtor, by which the principal debtor 

lease or discharge of priaci- is released, or by any act or omission of the credi- 
pal^ebtsr. tor,*the legal consequence of Vhich is the discharge 

of the principal debtor. * 

Jllustratiom, 

(a.) A ^ives a giq^rantee to C for goods to be supplied by 0 to B. C supplies 
goods to B, and afterwards B becomes embarrassed, and conlracts with his creditors 
(including G) to assign to them his property in consideration of their rdensing him 
from their demands. Here B is released from his debt by tin* contract with C, and 
A is discharged from'his suretyship. 

(b.) A contracts with B to grow a crop of indigo on A’s land and to deliver it 
to B at a fixed rate, aqd C guarantees A’s performance of his contract. B diverts a 
stream of water which is necessary for the irrigation of A’s land, and thereby pre- 
wents him from raising the indigo. 0 is no longer liable on his guarantee. 

(c.) A contracts with B for a fixed pri?e to build a house for, J^.jvifhin a stipu- 
lated time, B supplying the necessary timber. C guarantees A’s performance of tho 
contract. B omits to supply the timber. 0 is discharged frotii his suretyship. 

135. A contract between the creditor and the principal debtor, by which 

- Disohargo of soroty when creditor makes a composition with, or pro- 

creditor compounds with, filises to give time Jo, or not to sue, the principal 

aurnrindTO\dot^™““** debtor, discharges the surety, unless the surety as- 
’ ^ ’ sents to such contract. 

Surety not discharged when , 136. Where a contract to give time to the 
contract made with third per- principal debtor is made by the creditor with a 
eon to give time to principal, third person, and not with the principal debtor, the 
surety is not discharged. 


Illustration. 

C, the holder of an overdue bill of exchange drawn by A as surety for B and 
accepted by B, contracts with M to give time to B. A is not discharged. ’ 

137. Mere forbearance on the part of the creditor to sue the principal 
Creditor’s forbearance to debtor, or to enforce any other remedy asainst 
.ued«» not discharge snroty. him, do6s not, in tho absence o£ any provision in 
the guarantee to the contrary, discharge the surety. . 

Illustration. 


B owes to C a debt gnaranteed by A. The debt becomes payable. C does not 
Bn?e?ySi> ^ '* ‘•''“•“‘riCed froirfhis 
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138. Where there are co-sureties, a release by the creditor of one of 
Roloase of one co-surety them does not discharge the others ; neither does 
does nut diseWg'e others^ it free the surety so released from his respon- 
sibility to the other sureties.* 

189. If the creditor does any act which is inconsistent with the rights 
of the surety, or omits to do any act which his 
duty to the surety requires him to do, and the 
eventual remedy of the surety himself against the 
principal debtor is thereby impaired, the surety is 
discharged. 

JUu»iration»» • ^ 


Discharge of surety by 
creditor's act or omission 
impairing surety's eventual 
remedy. 


1872. 
Act 9. 


(a ) B contracts to build a ship for G for a given sum, to be paid by instalments 
as the work reaches certain stages. A becomes surety to C Mr B’s due performance 
of the contract. C, without the knowledge of A, prepays to B the Inst two instal- 
ments. A is discharged by this prepay men t.*|' w 

(/>.) C lends money to B on the security of a joint and several promissory note 
made ill C’s favour by*B, and by A, as surety for'*B, together with a bill of sale of 
B’s furniture, whi<^h gives power to C to sell the furniture, and apply the proceeds 
in discharge of the note. Subsequently, C sells the furniture, hut, owing to his inis- 
coiidiict and wilful negligence, only a small price is realized. A is discharged from 
liability on the note. ^ 

(c.) A puts M as apprentice to B. and gives a guarantee 4o B for M's fidelity. 

B proiiiisus on his part that he will, at least once n month, see M make np the cash. 
B omits to see this done as promised, and Meinhezzles. A is not liable to B on his 
guarantee. 

140. Where a guaranteed debt has become due, or default of the prin- 
Righta of surety on payment cipal debtor to perform a gqfiranteed duty has 

or performance. taken place, the surety, upon payment or perform- 

ance of all that he is liable for, is inx^sted with all the rights which the cre- 
ditor had agawH» the principal debtor. { 

141. A surety is entitled to the benefit of every security which the 
Surot:j’a right to benefit of creditor has against the principal debtor at the. time 

creditor's securities. when the contract of suretyship is entered into,* 

whether the surety knows of the existence of such security or not ; and if 
the creditor loses, or, withouf the consent of the suiysty, parts with such 
security, the surety is discharged to the extent of the value of the security.§ 

llluitrations, 

(a.) G advances to B, his tenant, 2,000 rupees on the guarantee of A. C has 
also a further security for the 2,000 rupees by a mortgage of B’s furniture. C can- 
cels the mortgage. B becomes insolvent, and u sues A on his guarantee. A is dis- 
charged from liability to the amount of the value of the furniture. 

(fc.) 0, a creditor, whose advance to B is secured by a decree, refieives aNo n 
guatantee for that advance from A. C afterwards takes B's goods in exeentinn under 
the decree, and then, without the knowledge of A, withdraws the execution. A is 
discharged. 

(e.) A, as surety for B, makes a bond jointly with B to C, to secure a loan from 
C to B. Afterwards, C obtains from B a further security for the same debt. Si^bse- 
quently, C gives up the further security. A is not discharged. 

142. Any gyarantee which has been obtained by means of misrepresen- 

Guar^tee obtained by* mb- creditor or with his knowledgo 

representation, invalid. • assent, concerning a material part of the trans- 
^ action, invalid. 


* See s. 44, mnra. 
t See B. 1^, sapra. 


t e g,, the right to stop in transit. 
§ See B. ISO, supt^ 
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143* Any guarantoe which the creditor has 
obtaince^ by moans of keeping silence as to a 
material circumstauce is iiivajid 

illustrations. 


(a.) A engages B as clerk to collect money for him. B fails to account for some 
of his retMMpts, and A in ftonsrqiience calls upon him to furnish security f(n- his duly 
accounting. 0 gives liis guarantee for B’s duly accounting. A does not acquaint 0 
witli IVs previous conduct. B afterwards makes default The guarantoe ia invalid. 

(b.) A guarantees to (3 paynient for iron to be supplied l)y him to B to tiie 
amount tj* 2,0(X) tons. B and C have privately agreed that B should pay fiv«} lupees 
per ton b yond the markf^t price, such excess to be applied in liquidation of an <»ld 
debt. This agreement l^conceuled from A. A is not liable as a surety. 

144. Whore a person gives a guarantee upon a contract that the creditor 

Oaarantee on contract that V*’'* 

creditor shall not on it in it as co-surety, the guarantee is not valid it that 

until co-surety joins. Other person does not join.* 

' 146. In every contract of guarantee there is an fmplied promise hy the 
liuplie<l promise to indeni- principal debtor to indemnify the surety ; and the 
nify surety. surety is entitled to recover from the principal 

di'btor whatever sum he lias rightfully paid under the guarantee, but no sums 
which he has paid wongfully. 

Illustrations. 


(a.) B is indebted to 0, and A is surety for the debt. Cdeinauds payment from 
A, and on his refusal sues him for the amount. A defends the suit, having n*asi»r»’ 
ai»lc grounds for doing so, but he is ootnpolled to pay the amount of tb*‘ debt with 
costs« lie can recover from B the amount paid hy him for costs, as well as tlic 
principal debt. 

^ (/O C lends B a sum of money, and at the request of B, accepts a hill of 

cxehan.:e drawu by B upon A, to secure the amount. C, tliH^V^ider of tlie bill, 
dnnaiids payment of it from A, and, on A*s refusal to pay, sues liini upon the hill. 
A, not having reasonalde grounds for so doing, defenrls the suit, and has to pay the 
amount of the bill and costs, lie eaii recover from B the amount of the itill, but 
jiiot tlu* sum paid for costs, as tlier.* wuh no real ground for defending the net ion. 

(c.) A guarantees to C,.to the extent of 2, IKK) rupees, payment for rice to ho 
supplied hy G to B. C suppli**'^ to B rice to a»les8 auioiint than 2.000 rupees, hut 
obtains from A pnynfent of tlie smn of 2.000 rupees in respect of tlie rice supplied. 
A cannot recover from B more than tlie price of the rice actually si^plied. 

146. Where two or more persons are co-sureties for the same debt 
Co-sureties liable to con- or duty, either jointly or severally, and wlnjther 
tribute equally. under the same or ditterent contracts, and whether 

witli or without the knowledge of each other, the cosureties, in the absence 
of Jiiiy contract to the contrary, are liable, as between themselves, to pay 
each an equal share of the whole debt, or of that part of it which reinains 
unpaid by the principal debtor. f 

Illustration. 

(rt ) A, B, and C, are RiirotiVs to D for the sum of 3,000 rupees lent to E. E 
makes dcfuiiit in payment. A, B, and (J, arc liable, as between tiieinsidvcs, to pay 
1,000 rupees each. 

(6.) A, B, anil 0, nrt^ sureties to D for the sum of 1.000 riijtees lent to E, and 
tln re is a contract hctweeif A, B, and C that A is to he respifnsihle to the extent of 
one-quarter, B to the extent of oiie-quart^r, and C to the extent of one-hulf. E 
makes default in payment. As between the sureties, A is liable to pay 260 rupees. 
B 260 rupees, and (J 600 rupees. * * 

* Seo 8, supra. 


f Soo 8. 43f supra. 
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147. Co-fliirptieft who arc bound in differont sums ar*' Ivable to pay 
Liability of co-sureties o(jually as far as tho limits of thcii* rospoctivc 
bound in different sums. obligations periBit.* 

TIImfrations, 

(a.) A, B* and C, as siiretiee for T), enter into three several bonds. ea(*h in a 
different penalty, namely, A in the penalty of 10.000 ninees, B in that of 20.000 
ruppes, C in that of 40,000 rupees, conditioned for D's only accoiintin^ to E. D 
makes default to the extent of 30,000 rupees. A, B, and C, are each liable to pay 
10,000 rupees. 

(6.) A, B, and C, as sureties for D. enter into three several bonds,»eaeh in a 
different penalty, namely, A in the penalty of 10,000 rndees, B in that of 20,000 
rupees, C in that of 40,000, rupees, conditioned for B’s only at^ei.iinting to E. D 
makes defanit to the extent of 40,000 rupees. A is liable to pay 10,000 rupees, and 
B and 0 1 5.000 rupees each. • 

(e.) A. B, and 0, as sureties for H, enter into three several bonds, each in a dif- 
ferent penalty, namely. A in the penalty of 10,000 ninees, B in tiait of 20,000 rupees, 
0 in that of 40,000 rupees, conditioned for !)’s duly account ing to E D makes 
default to the extent oi 70,000 rupees. A, B, aifti C, have to pay each the full 
penalty of his bond. 


OiiAPTRR TX. — Op Bailment. , 

148. A ‘bailment* is the delivery of goods by one person to another 
‘Bailment,’ ‘bailor,* and for some purpose, upon a contract that they shall, 

• bailee’ defined. when the purpose is accomplished, be returned or 

otherwise disposed of according to the directions of the person delivering 
thmn. The person delivering the goods is called the ‘ bailor.* The person to 
whom they are delivered is called the ‘bailee.* ^ 

ExpInn^tgiSi ^. — If a person already in possession of the goods of another 
contracts to hold them as a bailee, he thereby becomes the bailee, and the 
owner becomes the bailor of such goods, although they may not have been 
delivered by way of bailment. 

149. The delivery to the bailee may be made.by doing anything which 
Delivery to bailee how has the effect of putting the ^oods in the posses- 

sion of the intended bailee or of any person 
authorized toliold them on his behalf. 

160. The bailor is bound to disclose to the bailee faults in the goods 
Bailor’s duty to disclose bailed, of which the bailor is aware, and which 
faults in goods bailed. materially interfere with the use of them, or expose 

the bailee to extraordinary risks ; and if he does not make such disclosure, 
he is responsible for damage arising to the bailee directly from such faults. 

If the goods are bailed for hire, the bailor is responsible for such damage, 
whether he was or was not aware of the existence of such faults in the goods 
bailed. 

Illustrations, 

(a) \ lends a horse, which he knows to be vicious, to B. He does jiot disclose 
the fact that the 4iorse is vicious. The horse runs away. B is thrown and injured. 
A 18 I’psponjtible to B 4or damage sustained. * 

(h) A hires a carriage tif B. The carriage is unsafe, though B is not aware of 
it, iyid A is injured. B is responsible J;o A for the injury. 
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“ See 8. 43, supra. 



^8 


CONTRACT. . 


1672. 
Act 9. 


161. Tn all cases of bailment the bailee is bound to take as much care 
^ u i. 1 u u -1 0 ^ the goods bailed to him as a man of ordinary 

en y i oe, would, under similar circumstances, take 

of his own goods of the same bulk, quality, and value tfiB the goods bailed. 


152. The bailee, in the absence of any special contract, is not respon- 
Bailee when not liable for siblc for the loss, destruction, or deterioration of 
loss, &c., of thing bailed. , the thing bailed, if he has taken the amount of 

caro of it described in section 151. 


163. A contract of bailment is voidable at the option of the bailor, if 


Termination of bailment by 
bailee’s act inconsistent wifi 
conditions. 


the bailee does any net with regard to the goods 
ith bailed, inconsistent with the conditions of tho 
^ bailment 


Illustration, 

A lels to B, for hire, a home for hia own riding. B drives the horse in his car- 
riage. This is, at the option of A, a termination of the bailment. 

164 If the bailee makes any use of the goods bailed which is not 
1 - u-i * t according to the condition^ of the bailment, he 

unauthorized use of goods IS liable to make compensation to the bailor tor 
bailed. any damage arising to the goods from or during 

such use of them. 

* JUustraticm. 


(a.) A lends a horse to B for his own riding only. B allows 0, a memher of 
his family, to ride the horse. C rides with care, but the horse accidentally falls and 
is injured. B is liabfe to make compensation to A for the injury done to the horse. 

(6.) A hires a horse in ('alcutta from B expressly to march to Benares. A rides 
with due care, but marches to Katak instead. The horse accidentally falls and is 
injured. A is liable to make compensation to B for the injury to the horse. 

156. If the bailee, with the consent of the bailor, raises the goods of 

Kffect of mixture, with •»» go'xJ®; bailor and the 

bailor's consent, of his goods bailee shall have an interest, in proportion to their 
with bailee’s. respective shares, in the mixture thus produced. 

I 

166. If the bailee, without the consent of the bailor, mixes the goods 

Effoot of mixture without withliis Own goods, and the goods 

bailor’s consent, when the can be separated or divided, the property in the 
goods can bo separated. goods remains in the parties respecflvely ; but the 

bailee is bound to bear the expense of separation or division, and any damage 
arising from the mixture. 

Illusiraiion, 


A bails lOO bales of cotton marked with a particular mark to B. B, without 
A’s cousent, mixes the 100 bales with other bales of his own, bearing a different 
mark. A is entitled to have his 100 bales returned, and B is bound to bear all* the 
expense incurred in the separation of the bales, and any other incidental damage. 


167. If the bailee, without the consent of the bailor, mixes the goods 
Effect of mixture, without bailor with his own goods, in such a manner 

bailor's consent, when the that it is impossible to separate the goods bailed 
good, cannot be separated. from the Other goods, and deliver then, hack, tho 
bailor 18 entitled to be coqipensated by the bailee for the Iom of the goodx 

Illustration. 


A bail, a barrel of Tape floor, worth 46, to B. B. without A’s cowient 
mizps the floor with country floor of his own, worth only Rs. 25 a barrel. B must* 
compensate A for the loss of bis floor. 
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158. Wlioro, by the conclitioDs of thfehailment, the goods are to he kept 
Ropiiyment by bailor, of Or to be carriec(^ or to have work done upon them 

nocosaary oxjiensos. ^ the bailee for the bailor, and the bailee is to 

receive no reinuiieratioii, the bailor shall repay to the bailee the necessary 
expenses incurred by him for the purpose of the bailment. 

159. The lender of a thing for use may at any time require its return, 
RcHtoration of goods lent if the loan was gratuitous,* even though he lent it 

gratuitously. for a specified time or purpose. But if, on the 

faith of such loan made for a specified time or purpose, the borrower has 
acted in such a manner that the return of the thing lent before Jhe time 
agreed upon would cause him loss exceeding the benefit actually derived by 
him from the loan, the lender must, if he compels the return, indemnify the 
borrower for the amount in which the loss so occasioned exceeds the benefit 
.so derived.* 

160. Tt is the duty of the bailee to return, or deliver ^according to the 
Return of goods bailed on bailor's directions, the goods bailed without dc- 

expir.aiion of tiuio or .iceoyi- niand, as soon as the time for which they were 
,.li«l.n.ent of pnrposo. expired, or the purpose for which they 

wore bailed has been accomplished, t 

161. If, by the fault of the bailee, the goods are not returne^, delivered. 
Bailee’s ro.sponaibility when Of tendered at the proper time, ho is responsible 

goods arc not duly returned. to tlie bailor for any loss, destruction, or deteriora- 
tion of the goods from that time. 

Termination of gratuitous 162. A gratuitous bailment is terniiaiated by 

Iviilmcnt by death. the death either of the bailor or of the bailee. 

163. In the absence of any contract to the contrary,* the bailee is bound 
Bailor entitled to increase to deliver to the bailor, or according to his direq^ 

or profit from goods bailed. tions, any fncrease or profit which may have accrued 
from the gootfa 'bailed. 

Illustration, 

A leavefl a cow in the custody of B to be t:iken care of. The cow has a calf, 
B is bound to deliver the calf as well as the cow to A. * 

164. 1"he bailor is responstble to the bailee for any loss which the bailee 
Bailor’s responsibility to limy sustain by reason that *the bailor was not 

bailee. • entitled to make the bailment, or to receive back 

tlie goods, or to give directions respecting them. 

165. If several joint owners of goods bail tliem, the bailee may deliver 
Bailment by several joint tliem back to. Or according to the directions of, one 

owners. joint owner without the consent of all, in the 

absence of any agreement to the contrary. 

166. If the bailor has no title to the goods, and the bailee, in good faith, 
Bailee not responsible on delivers them back to, or according to the directions 

re-dolivery to bailor without of, the bailor, the bailee is not responsible to the 
*‘*'*®* owner in respect of such delivery. J 

167. If a person, other than the bailor, claims goods bailed, he may 
Right of third person claim- apply to the Court to Stop the delivery of the goods 

ing goods bailed. * ^ to the bailor, and to dcqide the title to the goods. 


* idee Story, Bailmenfaf § 258. 

^ But see ss 24, 152, suprat and l70, to the provisions of which this section must be 

subject. 

X See Act I. of 1872, s. 117. 
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168. Tlip finrler of goods has np right to sno the owner for compenflation 

Richtof finderofKoo,l8. “>“1 voluutenly incurred by 

him to prt'sc*rvo tho goods and to hnd out the owner ; 
hut he may retain the good.s against the owner until receives such com- 
pensation ; and where the owner has offered a specific reward for the return 
May sue for specific rewaoi of goods lost, tlie finder may sue for such reward, 
and may retain the goods until he receives it.* 

169. When a thing, which is commonly the subject of sale, is lost, if 
When finder of thing com- the owner cannot, with reasonable diligence, be 

moiiiy on sale may sell it. found, or if he refuses, upon demand, to pay the 
lawful c^^arges of the finder, the finder may sell it — 

(1) when the thin^ is in danger of perishing or of losing the greater 
part of its value ; or, 

(2) when the lawful charges of the finder in respect of the thing found 
amount to two-thirds of its value. f 

170. Where Jthe bailee has, in accordance with the purpose of the 

^ bailment, rendered any service involving the 

. • exercise of labour or skill in respect or the gootls 

baih3d, he has, in the absence of a contract to the contrary, a right to retain 
sucli goods until he receives due remuneration for the services he has rendered 
ill respect of them. 

• ^ lUmtratwm. 

(a ) A delivons a roirgh dianiond fo B, a jeweller, to he cut and polished, which 
is acconlingly done- B is entitled to retain tlie stone till In* is paid for the services 
he lias lendned. 

(/) ) A gives cloth to B, tailor, to make into a coat. B promises A to deliver 
the coat as soon as it is finislied, and to give A three months’ credit for the price. 
B is iu)t entitled to retain the coat until he is paid. 

^ 171. Batikers, factore, wharfingers, attorneys of a High Court, and 

Octioral lion of bankere, policy broker^, may, in thn absencft^f a contract 
factors, wharfingers, attor- to the contrary, retain, as a security for a general 
noys, and policy-l>rokers. balance of account, any goods}; bailed to them ;§ 
but no other persons have a right to retain, as a Kocurity for such balance, 

. goods bailed to them, unless there is an express contract to that effect. 

Bailments of Pledges, 

172. The bailment of goods as security for payment «)f a debt or 
‘Pledge,’ ‘pawnor,’ and performance of a promise is called ‘pledge.’ The 

‘pawnee’ defined. bailor is in this case called the ‘ pawnor.’ The 

bailee is called the * pawnee.^ 

173. The pawnee may retain the goods pledged, not only for payment 

T. . • u* r 1 . • debt, or the performance of the promise. 

Pawnees right of retainer. . . ^ . , . / i i n r ^ 9 

but lor the inten st of the debt, and all necessary 

expenses incurred by him in respect of the possession or for the preservation 
of the goods pledged. 

174. The pawnee shall not, in the absence of a contract to that effect, 

Pawnoo not to retain for retain the goods pigged for any debt or promise 
debt or promise other than Other than the debt or promise tor which they are 
that for which goods pledged, pledged; but such contract, iti the absence of 
Presumption in cose of sub- *®*iything to the coiitiary, shall he presumed in 
sequent advances. regard to subsequent advances made by the pawnee. 


* Story, liaifmentn, § 121a. 
t Nea Vorl' Civil Cmle, § 943. 


J Whether belonging to the bailor or not. 
§ As such t 
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175. The pawnee is entitled to receive from the pawnor extraordinary 
Pawno 0 *s fight as to ©xtra- expenses incurred hy him for the preservation of 

ordinary expenses iticurreii the gOods pledged. 

176. If the pawnor makes default in payment of the debt, or perforni- 
Pavrnee’s right whore ance, at the stipulated time, of the promise, in 

pawnor makes default. respect of which the goods were pledged, the 

pawnee may bring a suit against the pawnor upon tll^ debt or promise, and 
retain the goods pledged as a collateral security ; or he may sell the thing 
pledged, on giving the pawnor reasonable notice of the sale. 

If the proceeds of such sale are less than the amount due in respect of 
the debt or promise, the pawnor is still liable to pa^ the balance. If the 
proceeds of the sale are greater than the amount* so ^ue, the pawnee shall 
pay over the surplus to the pawnor. 

177. If a time is stipulated for the payment of the debt, or perform - 
Default in pawnor's right mice of the promise, for which the plcdg(5 is made, 

to redeein. and the pawnor makes default ifi payment of the 

del>t or performance of the promise at the stipulated time, he may n^deem 
the goods pledged at ahy subsequent time before the actual sale of them ; b'lit 
ln» must, in that case, pay, in addition, any expenses which have arisen from 
his default. 

178. A person who is in possession of any goods, or of ^ny bill of 
Pledge by pomeseor of lading, dock-warrant, warehouSe-keeper’s cortitirat(^ 

goofls or of documentary title wharfinger’s certificate, or warrant or order for deli- 
to goods. very, or any other document of title to goods, may 

make a valid pledge of such goods or documents : Provided that the pawnee 
aids in good faith, and under circumstances which are not such as to raise a 
reasonable presumption that the pawnor is acting improperly : 

Provided also that such goods or documents have not been obtained from 
th(iir lawful owner, or from any person in lawful custody of them, by means 
of an offence fraud.* 

179. Where a person pledges goods in which he has only a limited 
Pledge whore pawnor has interest, the pledge is valid to the extent of that 

only a limited interest. interest. 

Stiits by Bailees or Bailors against Wrong-doers. 

180. If a third person wrongfully deprives the bailee of the use or 
Huit by bailo# or bailee possession of the goods bailed, or does tliein any 

against wrong-door. bijury, the bailee is entitled to use such remedies 

as the owner might have used in the like case if no baibnent had been made ; 
and either the bailor or the bailee may bring a suit against a third person for 
such deprivation or injury. 

181. Whatever is obtained by way of relief or compensation in any 

Anportlonraentof relief or suit shall, as between the bailor and the 

compensation obtained by bailee, be dealt with according to their respective 
such suits. interests. 

Chapter X, — Agency. 

Appointment and Authority of Agents. 

182. An ‘ agfbnt * is a person employed to do any act for another, f or to 
* Agent* and ^princfpal' * represent another in dealings with third persons. 

defined. • The person for whom such act is done, or who is 

so r«presented, is called the ' prinoipal.’ 

* See 5 & 6 Vic., o. 3P, sa. 1 and 3. 

t Cf. s. 225, injni. Ad to tlio etfuct of an agent’s fraud, soo ss 17 and 2‘lif. 
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183. Any person who is of the age of majority according to the law 

, to which he is subject, and who is of sound mind. 

Who n,.y employ agent. 


184. As between the principal and third persons, any person may 
^ . become an agent ; but no person who is not of 

the age of majority and of sound mind can t>ecoiiie 
an agent, so as to be responsiVde to his principal according to the provisions 
in that behalf herein contained. 

Consideration not nocos- 185- No consideration is necessary to create 

»ary. an agency. 


Agent’s authority may 180» The authority of an agent may bo 

exprossod or implied. expressed or implied. 

187. An authoi^ty is said to be express when it is given by words 
Definitions of express and spoken or written. An authority is said to bo 
implied authority. ^ implied when it is to be inferred from the cir- 

cumstances of the case ; and things spoken or written, or the. ordinary 
course of dealing, may be accounted circumstances of the case. 


Illustrntion. 

A owns a shop in Sorarnpiir, living himself in Calcutta, and viMitiriir the shop 
occasional ly« The sliop is managed by B, and he is in the hal)it ol’ luderirjg goods 
Iroiii C in the name ot‘ A for the purposes of the shop, and of pacing for them ont 
of A’a tends with A’s khowledgo. B has an implied authority from A to ord<;r 
goods Iroin U in the name of A for the piirpcses of tlie shop 

188. All agent, having an authority to do an act, has authority to do 
Extent of agent’s author- every lawful thing which is necessary in order to 

• • do such act. 

^ An agent having an authority to carry on a business has authority to do 
every lawful thing necessary for the purpose, or usually done^in the course of 
conducting such business. • 

Illustrations. 

(a.) A is employed by B, residing in Lomlon, to recover at Bombay a debt duo 
B. A may adopt any legal process necessary for the purpose of recovering tho 
debt, and may give, a valid di.-charge for the same. 

(6.) A constitutes B his agent to carry on bis business of a ship-huiUler. B 
may purchase timber and other materials, and hire worktiien, for the purpose of 
carrying on the business. 

189. An agent has authority, in an emergency, to do all such acts for 
Agent’s authority in an the purpose of protecting his principal from loss 

emergency. would be done by a person of ordinary prudence 

in his own case under similar circumstances, t 

Illustrations. 

(tt.) An agent for sale may have goods repaired if it bo necessary. 

(6.) A consigns provisions to B at Calcutta, with directions to send them imme- 
diately to C at Ksitak. B may sell the provisious at Calcutta, if they will not bear 
the journey to Katak without spoiling. 

Sub-Agents. 

190. An agent cannot lawfully employ another to porfarm acts which he 
When agent cannot dole- *^*^8 expressly or impliedly undertakem to perform 

personally, unless by thf3 ©rdijiary custom of trad© 
a sub-agont may, or, from the nature of the agency, a sul>agent must be 
employed. » % 


* Cf. 8. 11, nifi’a. 


t But see s. 2i4, iu/ra. 
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Agent’s responsibility for 
Bub-a^ent. 


191. A * sub agent ’ is a person employed by, and acting under the con- 

'SHb-aKont’aofine<l. trol of, the original agent in the business of the 

, agency. 

192. Where a sub-agent is properly appointed, the principal is, so far 
RopreseaUtion of principal regards third p<irsons, represented by the sub- 

by snb-agent properly ap- agent, and is bound l>y, and respoiisihln for, his 

pointed. acts as if he were an agsut originally appointed 

by the principal. 

Apent’s responsibility for The agent is responsible to the principal for 

Bub-a^ifeiit. the acts of the sub-agent. 

The sub-agent is responsible for his acts to the agent, but nof? to the 
Snb-a'fcnt’s responsibility, principal, except in cases of^fraud or wilful wrong. 

193. Where an agent, without having authority to do so, has appointed 
Affont's responsibility for a person to act as a sub-agen*t, the agent stands 

8ub-aj?ont appointed without towards such person ill the relation of a principal 
authority. ^ agent, and is responsible fc^ his acts both to 

the principal and to third persons; the principal is not represented by or 
responsible for the acts of the person so employed,* nor is that person respon- 
sible to the principal. 

194. Where an agent, holding an express or implied authority to name 

^ ^ . . 1 another person to act for the princ4pal in the 

and person duly ap^iointed by businop of the agency, has named another person 
a}j:ent to act in business of accordingly, such person is not a sub agent, but an 
atjoncy. agent, of the principal for such part of the busi- 

ness of the agency as is entrusted to him. 

lUast rations, ^ 

(« ) A directs B, his solicitnr, to sell his estate by auction, and to employ an 
auctioneer for the purpose. B names an auctioneer, to couducl the sale, kl 
Dot a siib-agent^ hut is A'b agent for the conduct of the sale. 

{b.) A 'lUthori'/ea B, a inerehant in Oulcntta, to recover the moneys due to A 
from fJ & oo. B instniets D, a aoiicit<»r, to take legal procetMliogs against tl & Co. 
for the i\^covery of the inoiiey. D is not a siih-ageDt, but is solicitor for A. 

1.96. In selecting such agent for his principal, an agent is bound to 
Accent’s duty in naming ex<*rc^e the same amount of discretion as a man of 
sn-.h person. ordinary prudence would exero«<» in his own case ; 

and, if he doej this, he is not responsible to the principal for the acts or 
negligence of the agent so selected. 

lllustratiom. 

(a,) A instructs B, a merchant, to buy a ship for him. B employa a ship-sur- 
veyor of good reputation to choose a ship for A. Tin* surveyor makes the choice 
negligently, and the ship turns out to be unseaworthy, and is lost. B is not. hut 
the purveyor is, responsilde to A. 

(A.) A consigns gooils to B, a merchant, for sale. B, in duo course, employs an 
auctioneer in good credit to sell the goods of A, and allows the auctioneer to receive 
th«* proceeds of the sale. The auctioneer afterwards hecoiiios iri-:o]veul without 
having accounted for the proceeds. B is not responsible to A for the proceeds. 

Ratification, 

196. Where actsf are done by one person on behalf of another, but 
Right of person asto^ts without his knowledge oi^ authority, he may elect 
done for him without his au- to ratify or to disown such acts. If he ratify 
thority. *them, the same effects will follow as if thn.y had 

EflSpet of ratification. perft>rmed by his authority. 


Act 9. 


* Unless, of course, he ratifies them, see s. 19fi, iaifiu* 


t i. lawful acts. 
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197. Ratification may be ex[5rf.ssed pr may i>e impli<*d in the con- 
Ratitication may be ox- duct of tjie person on whoso behalf the acts are 
prosaod or implied. (loue. 

Illustrations. 


(a.) A, without authority, buys ^ooda for B. Afterwards B sells tlieni lo C on 
his own account. B’a conduct implies a ratification of the purchase made for him 
by A. • 

(6.) A, without B's autiiority, lends B’s money to C. Afterwards B accepts in- 
terest on the money from C. B*s conduct implies a ratilication of the loan. 


KiiowleiRje requisite to valid ratification can be made by a 

valid ratilication. \ {)erson whose knowledge of the facts of the case 

is materially defective. 


Effect of ratifying unautbor- 199. A person ratifying any unauthorized act 

tranaactiolr*^”'^”*^ ^ done oil his behalf ratilios the whole of the trans- 

• action of which such act formed a part. 

20J). An act done by one person on behalf of another without such 
iCatiticubion of unautlior- otlier person’s authority, wliich, if done witli au- 
izoti act cannot injure third thority, would have the ellect of subiectinc a third 
person to damages, or of terminating any right or 
interest of ^ third person, cannot, by ratification, be made to have such efiect. 


Illustrations, 


(a.) A, not being authorized thereto by B, demands, on behalf of B, the deli- 
very of a chatted, the propi rty of B, from C, who is iu possension of it. This «lc- 
uitiiid cuiiQOt bo ratified by B, so as to make C liable for damag(‘H for bis refusal to 
dtdis or. 

(Z».) A holds a fease fnmi B, tcriiiinablo on three months’ notice. C, an iin- 
l^ulbori/ed person, gives notice of termiuutiou to A. The notice cannot be ratified 
l)j B, 80 as to be binding on A. • 

Revocation of Authority, 

201. All agency is terminated by the principal revoking his authority ; 

Termination of agency. renouncing the business of the 

agency ; or by tliQ business of the agtmey being 
cniiifjletcd ; or by okher the principal or agent dying or becoming of unsound 
mind ; or by the principal being adjudicated an insolvent unden the provisions 
of any Act for the time being in force for the relief of insolvent debtors. 

202. Wliere the agent has himself an interest in the pruperty which 
Termination of agency forms the subject-inatter of the agency, the agency 

i.i the aWuce of a» expres/cout..urt, be 
terminated to the prejudice of such interest. 


Illustrations, 

Kii. l/coLn Z'TiTi ‘"•'‘"‘..‘'f 'Otton to B, who han made .idvantra to him ou 
till' umount’of mvn"* ^ vouon, aud to repay himself out of llie price 

S.ed S l.iH L!;mb;";t“ ^ cannot revoke this authority, nor ia it tirn.i- 

P^ncipal n‘“y. save as is otherwise provided by the last pr«»- 
Revoke the authority given tqThis 
exorcised so as to bind the the authority has been 
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204. The principal cannot revoke the authority given to his agent after 
Hevocation where authority the authority has been partly exercisi'd, so far as 
hns been partly exercised. regards such acts and obligations as arise from acts 
already done in the agency. 

If lustrations. 

(a ) A authorizes B to buy 1.000 bales of cotton on account of A, and to pay 
for it out of A’s moneys remaining in B*r hands. B huys 000 bales of cotton in his 
own name, so ns to make himself personally liable for the price. A cannot revoke 
B’s authority so far as regards payment for the cotton. 

(6.) A authorizes B to buy 1,000 hales of cotton on account of A. and to pay for 
it out of A’s moneys remaining in IVs hands. B huys 1,000 hales of Gotto|i in A*s 
name, and so as not to render himsedf personally liable for the price. A can revoke 
B’s authority to pay for the cotton. • ^ 

206. Where there is an express or implied contract that the agency 
Compensation for revocation should be continued for any period of time, the 
by principal, or renunciation principal must make compensation* to the agent, 
by agent. or the agent to the principal, as file case may bo, 

for any previous revocation or renunciation o^ the agency without si^fficiont 
cause. 

206. Reasonable notice must be given of such revocation or renuncia- 
Notico of revocation or tion ; otherwise the damage thereby resulting to 
renunciation. the principal or the agent, as the cjfte may be, 

must he made good to the one by the other. 

Rovocation and renuncia- 207. Revocation and renunciation may be 

tion may be expressed or iin- expressed or may be implied in -the conduct of the 
principal or agent respectively. 

Illustration. • 

A empowers B inlet A's house. Afterwards A lets it himself. This is nn im% 
plied revocation of B’s authority. • 

208. The*termination of the authority of an agent does not, so far aa 

When termination of affonfe ‘**0 agent, take effect before it becomes 

authority takes effect as to known to liim, or, so far as regards third pei*sons, 
agent and as to third persons, before it becomes known to them, 

•Illustrations. 

• 

(</.) A directs B to sell good.s for him, and agrees to give B five per cent, com- 
mission on the f«-ice fetched by the sroods. A afterwards, by letter, revokes B's 
authority. B, after the letter is sent, hut before he receives it, sells the goods for 
100 rupees. The sale is binding on A, and B is entitled b) five rupees as his com- 
mission. 

(6.) A, at Madras, by letter, directs B to sell for him some cotton lying in a 
warehouse in Bombay, and afterwards, by letter, revokes his authority to sell, and 
directs B to send the cotton to Madras. B, after receiving the second letter, enters 
iuti^a contract with C, who knows of the first letter, but not of the second, for the 
sale to him of the cotton. C pays B the money, with whiph B absconds. C’s pay- 
ment is good us against A. 

(c.) A directs B, his agent, to pay certain money to C. A dies, and D takes out 
probate to his will. B, after A*8 death, bat, before bearing of it, pays the money to 
C. The payment is good as against D, the executor. 

209. When an agency is terminated by the principal dying or becoming 

Agent’. duty on temin*tion 

of agency by principal's death ^ behalf of the representatives of his late principal, 
or insanity. all reasonable steps for the protection and preser- 

vatit>u of the interests entrusted to ’him. 


1872. 
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* 8ee B. 73, #upra. 
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1872. 21(X Thp tcrinirifttion of the authority of an agent causes the termina- 

- Terii.iiiawoii ot sub-aRenfs tion (su^ect to the rules herein contain^ regard- 

A.ot 9. authority. iiig the termination of an agent’s authority ) of the 

authority of all sub-agents appointed by him. 


Agent’s DtUy to Principal. 

211. An agent is l)Ound to conduct the business of his principal accord* 
Agent’fl duty in conducting iog to the directions given by the principal,* or, in 

principal’s business. the absence of any such directions, according to 

the custom which prevails in doing busiii(js.«? of the same kind at the place 
where the agent coiidil^^ts such business. When the agent acts otherwise, if 
any loss be sustained, he* must make it good to his principal, and, if any 
profit accrues, he must account for it. 

Ilhtstrations* 

(a.) A, an agent engaged in carrying on for B a hnsinoss, in which it is the cus- 
tom to invest from time to tiiiie^ at interest, the morieyH wlwch may be in liaml, omits 
to make such investment. A tiniRt make good to B the interest usually obtained hy 
Biieli investments. 

(/i.) B, a broker^ in whose business it is not the custom to sell on credit, sella 
goods of A ^>11 credit to C, whose cretiit at tlie time was very high. C, before pay- 
ment, becomes insolvent. B must make good the loss to A. 

212. An agent is lK)und to conduct the business of the agency with as 
Skill and diligence required much skill as is generally possessed by persons 

from agent. engaged in similar business, unless the principal 

has notice of his want of skill. The agent is alw-^aya bound to a<?t with 
reasonable diligeneb, and to use such skill as he posst^sses ; and to make com- 
pensation to his principal in respect of the direct consequences of his own 
neglect, want of skill, or misconduct^ but not iii respect of Joss or damage 
which are indirectly or remotely caused by such neglect, want of skill, or 
misconduct. 

Illustrations. 


(a.) A, a merchant in Calcutta, lias an agent, B, in London, to whom a sum of 
moni'y is paid on A’h account, with orders to rfiiMt. B ri-tairi-* the money for a con- 
sidei'ublfi lime. A, id conseqimuce of not rcc’civing the money, becomes insolvent. 
B is liable for the money and interest from tlio day on which it oug^t to have been 
paid, according to the iisnal rate, and for any furtlier direct loss — as, «.y., by 
variation of rate of exchange — but not further. 

(6.) A, an agent for the sale of goods, having authority to sell on credit, sells to 
B on credit, without making Ihe proper and usual enquiries as to the solvency of B, 
B, at the time of such sale, is insolvent. A must make compensation to his princi- 
pal in respect of any loss llierehy sustuiiied. 

(c.) A, an insurance-broker employed by B to effect an insurance on a^liip, 
omits to see tliat the iisual clauses are inserted in the policy. The ship is afterwards 
lost. In consequence of the omission of the cl.uises nothing can be recovered from 
the underwriters. A is bound to make good the loss to B. 

{d.) A, a iiierchaiit in England, ilirects B, his agent at Bombay, w!io accepts the 
agency, to send him 100 bales of cotton by a certain ship. B, h iving it in his power 
to send the cotton, omits to do so. The ship arrives safely in Elngland. Soon after 
her arrival the price of cotton rises. B is hountl to maki* good lo A the profit wlmdi 
he might Imve made by ilie^UX) bales of cotton at the time tlie sliip arrived, but not 
any prolit he might have iiiudo by the subsequeut rise. * 


Agent’s accounts. 


213. An ^gent is bound to render proper 
accounts to his principal on demand. ( 


* But see s. 189, tupra. 
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214- It is the duty of an agent, in cases of difficulty, to use all reason- 
Agent’s duty to oommvni- diligence .in communirating vith his priu- 

cate with principal ^ cipal, and in seeking to obtain his instruotiona* 

216> Tf an agent deals on his own account in the business of the agency, 
Right of principal when without first obtaining the consent of his principal, 
a^ent doals on hiH own account and acquainting niin with all material circum- 
in business of agency without stances whicli have come tOFhis own knowledge on 
prmcipars consent. subjectj the principal may repudiate the trans- 

action, if the case show either that any material fact has been dishonestly 
concealed from him by the agent, or that the dealings of the agent hgve been 
disadvantageous to him. I 

Illustrationt* 

(a.) A directs B to soli A's estate*. B buys the estate for himself in the name 
of C. A, on discovering that B has bought the estate for himself, may repudiate 
the sale, if he can show that B has dishonestly concealed any material fact, or that 
the sale has been disadvantageous to him. 

(b.) A greets B to %ell A's estate. B, on looking over the estate before selling 
it, finds a mine on the estate which is unknown to A. B informs A that he wishes 
to buy the estate for himself, but conceals the discovery of the mine. A allows B 
to buy, in ignorance of the existence of the mine. A, on discovering that B knew 
of the mine at the time he bought the estate, may either repudiate or a^opt the sale 
at his option. 

216. If an agent, without the knowledge of his principal, deals in the 
Principal’* right to benefit business of the agency on his own account instead 
gained by agent dealing on his of on account of his principal, ihe principal is 
own account in business' of entitled to claim from the agent any benefit which 
• e' may have resulted to him from 4ihe transaction. 


Illvsk'aiion, 

o 

A diects B, his agent, to buy a certain house for him, B tells A it cannot be 
bought, and buys the house for liimself. A may, on discovering that B has bought 
the house, compel him tp sell it to A at the price he gave for it. 


217. An agent may retain, f out of any suras received on account of the 
Agent’s right of retainer principal in the business of the^agency, all moneys 
out of sums received on prin- due to himself in respect of advances made or ex- 
cipal 8 account. ^ penses properly incurred by him in conducting 

such business, and also such remuneration as may be payable to him for act- 
ing as agent. 


Agent’s duty to pay sums 2l8. Subject to suoh deductions, the agent is 

received for principal. bound to pay to his principal all sums received on 

his account. 

219. In the absence of any special contract, payment for the perform- 

When agent’s remuneration of any act is not due to the agent until the 

becomes due. completion of such act ; but an agent may detain 

moneys received by him on account of goods sold, although the whole of the 
goods consigned to him for sale may not have been sold, or although the sale 
may not be aettiayy complete. 

220. An agentf who is guilty of misconduct in the business of the 
Agent not entitled to re- • agency, J is not entitled to any remuneration in 

muimration for business mis- respect of that part of the business which he has 
conducted. misconducted. 


* Se| s. 189, iupra, f See s. 221, X as. 195, 211, '212, 213, 214, 218, tiipra* 

* * 0 . 0 . M .— 8 , 
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IJfvnfra/iotiF. 

(n.) A oniployB B fn recover 1,00^100 niprcs from 0, and to lay it ont On goqd 
security. B re<'<»vers the 1,00,000 riipeen, and lays out 1)0,000 rupees on good secu- 
rity, hilt lays out 10,000 rupees on security which he ought to have hnowii to be 
had, whrreh}' A loses 2,000 rupees. B is entitled to reiniiDeration for recovering 
tlie 1,00,(X)0 III pees and for in vesting the 90,000 rupees. He is not entitled to any 
reiniineration for investing the 10,000 rupees, and he iiiiist make gooil the 2,000 ru- 
pees to B. * 

(6.) A employs B to recover 1,000 rupees from (\ Through B’e misGondiict 
tlie money is not recovered. B is entitled to no remuneration for his services, and 
must nia^e good the loss. 

221. In the absense of any contract to the contrary, an agent is entitled 
Agent’s lien on principal’s to retain goods, papers, and other property, whether 

property. moveable or immoveable, or the principal received 

by him, until the amount due to himself for commission, disbursements, and 
services in respec4 of the same, has been paid or accounted for to him.* 

• • PrvAcipaVa Duty to Agent • 

222. The employer of an agent is bound to indemnify him against the 
Agent to be indemnified consequciices o£ all lawful acts done by such agent 

against consequences of jaw* in exercise of the authority conferred upon him. 
ful acts. 

Jllvetrations. 

(a.) B, at Singipur, under instructions from A, of Cabuitta, contracts with C to 
deliver certain goods to him. A does not send ihe goods to B, and 0 sues B for 
breach of contract. B informs A of the suit, and A anthoriKos him to defend the 
suit. * B defends thc*8iiit. and is compelled to pay duiimges and costs, and incurs 
expenses. A is liable to B for such damages, costs, and expenses. 

(h.) B, a broker at Oalentta, by the orders of A, a merchant thera^ contracts with 
C for the purchase of 10 casks of oil for A. Afterwards A refuses to receive the 
oil, and C sues B. j* B informs A, who repudiates the contract altogether. B defends, 
but unsuccessfully, and has to pay damages and costs, and incurs expenses. A is 
liable to B for such damages, costs, and expenses. 

223. Where one person employs anothev to do an act, and the agent 

Agont to be indemnified 3-^^ in good faith, the employer is liable 

against consoquences of acts to indemnify the agent against th# consequences 
done in good faith. of 41,^1 act, though it cause an injury to the rights 

of third persons. 

Illustrations. 

(a.J A, a decree-holder, and entitled to execution of B’s goods, requires the offi- 
cer of the Court to seise certain goods, representing them to be the goods of B. The 
officer seizes the goods, and is sued hy C, the true owner of the goods. A is liable 
to indemnify the officer for the sum which lio is compelled to pay to C in conse- 
quence of obeying A*s directions. 

(6.) B, at the request of A, sells goods in the possession of A, but which A 
had no right to dispose of. B does not know this, and hands over the proceeds of 
the sale to A. Afterwards C, the true owner of the eoods, sues and recovers tlie 
value of the goods and costa A is liable to indeiiinify B for what he has been 
compelleil to pay to G, and for B's own expenses. * 


* As to the general lien of an agent who is a l&nkor, factor, attorney, or poUcy-brSker. 
see s. 171, supra. 

t It must be asaumed that the disclosed principal could not be sued^ see s. 280, infra. 
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224 Where one person employs another to do an act which is criniinal, 
Non-liability of emplayer of the employer ia not liable to the agent, either up- 
agent to do a oriminal oot.^ on an express or an implied promise to indemnify 
him against the consequences of that act* 


iltustrations. 

(a.) A employs 'B to bent G, and agrees to.indemn^y him against all conse- 
qiienoos of the act. B thereupon beats C, and has to pay damages to C for so doing. 
A is not liable to indemnify B for those damages. 

(6.) B, the proprietor of a newspaper, publishes, at A*8 request, a libel upon G 
in the paper, ana A agrees to indemnify B against tlio oonsequence of the^pnblica- 
tioii, and all costs and damages of any action in respect tl^oreof. D is sued by C, 
an<l has to pay damages, and also incurs expenses. A ief not liable to B upon the 
inl<*mnity. 

Compensation to agent fof 226. The principal must make compensation 
injury caused by pmkcipal*s to his agent in respect of injury caused to such 
neglect. agent by the principal’s neglect oa want of skill. 


^ Illustration, • , ^ 

A employs B as a bricklayer in building a house, and puts up the scaffolding 
himself. The scafEolding is unskilfully put up, and 6 is in consequence hurt. A 
must make compensation to B. 

Ejfect of Agmcy on Contracts with third Persons, 


226. Contracts entered into through an agent, and obligations arising 
Eaforcoment and conse- ft'ora acts done by an agent, may be enforced in the 

queacos of agent’s contracts, same manner, and will have the same legal conse- 
quences, as if the contracts had been entered into and the acts done by the 
principal in person. * 

Illustrations. % 

(a.) A bnyj goods from B, knowing that he is an agent for their sale, but not 
knowing who is the principal. B’s principal is the person entitled to claim from A 
the price of the goods, and A cannot, in a suit by the principal, set-off against that 
claim a debt due to himself from A. 

(A) Ay being B's agent, witli authority to receive money on his behalf, receives 
from 0 a sum of money due to B. C is discharged of his obligation to pay the sum 
in question to B. • 

227. When an agent does more than he is authorized to do, and when 
Principal how far bound, the part of what he does, which is within his au- 

whenagentexoeeds authority, thority, can be separated from the part which is 
beyond his authority, so much only of what he does as is within his autho- 
rity, is binding as between him and his principal. 


Illustration. 

wA, being owner of a ship and cargo, authorizes B to procure an insurance for 
4,000 rupees on the ship. B procures a policy for 4,000 rupees on the ship, and 
another for the like sum on the cargo. A is bound to pay the premium for the policy 
00 the ship, but not the preiniiim for the policy on the cargo. 

22& Where an agent does more than he is authorized to do, and what 
Principe not bound when beyond the scope of his authority cannot 

excess of amnt's authority is be separated from what is within it, the principal 
not separable. ^ ig not bound to recognize* the transaction. 

• Illustration. 

Jh authorizes B to buy 500 sheep ipr him. B bnys 500 sheep and 200 Iambs for 
• one sura of 6,000 rupees. A may repudiate the whole transaction. 
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1872* 229- Any notice given to or information obtained by the Itgenti provided 

Consequences of notice it be given or obtained in the course of the busi- 

Act 9. given to agent. . ness transacted by him for the principal, shall, as 

between the principal and third parties, have the same legal consequence as 
if it had been given to or obtained by the principal. 

. lllmtraiionB, 

c 

(a.) A is employed by B to buy from C certain. goods, of which C is the appa- 
rent owner, and buys them accordingly. In the course of the treaty for the sale, 
A learns that the goods really belonged to D, but B is ignorant of that fact. B is 
not entitled to set-off a debt owing to him from C against the price of the goods. 

(ft.) A is employed by B to buy from C goods of which C is the apparent owner. 
A was, before he was so m ployed, a servant of C, and then learnt that the goods 
really belonged to D, but B is ignorant of that fact. In spite of the knowledge of 
his agent, B may set-off against the price of the gooils a debt owing to him from C. 

Agent cannot personally 230. In the absence of any contract to that 
enforce, nor be boflnd by, effect, an agent cannot personally enforce contracts 
contracts on behalf of prin- entered into by him on behajf of his principal, nor 
^ * is he personally bound by them. 

Presumption of contract to Such a contract shall be presumed to exist in 

contrary. the following cases : — 

(1. j ^V^ere the contract is made by an agent for the sale or purchase of 
goods for a merchant resident abroad : 

(2.) Where the agent does not disclose the name of his principal : 

^3.) Where the principal, though disclosed, cannot be sued. 

231* If an agent makes a contract with a person who neither knows. 
Bights of parties to a con- reason to suspect, that he is an agent, his 

tract made by agent not dis- principal may require the performance of the con- 
^ tract; but the other contracting party has, as 

against the principal, the same rights as he would have had^ against the 
agent if the agent had been principal. 

If the principal discloses himself before the contract is completed, the 
other contracting party may refuse to fulfil the contract, if he can show that, 

‘ if he had known who was the principal in the contract, or if he had known 
that the agent was not a principal, he would not have entered into the con- 
tract. • 

232. Where one man makes a contract with another, neither knowing 
Performance of contract having reasonable ground to suspect that the 
with agent supposed to be Other is an agent, the principal, if he requires the 
principal. performance of the contract, can only obtain such 

performance subject to the rights and obligations subsisting between the 
agent and the other party to the contract. 

Illustration, 

A, who owes 500 rupees to B, sells 1,000 rupees* worth of rice to B. A is act- 
ing as agent for C in the transaction, but B has no knowledge nor reasonable 
ground of suspicion that such is the case. C cannot compel B to take the rice with- 
out allowing him to set-off A*8 debt. 

233* In cases where the agent is personally liable, a pqrson dealing with 
Right of person dealing Jlim may hold either him or his principali or both 
with agent personaUy liable. ©f them, liable. 

* • t 

Illustration, 

A enters into a contract with B to sell him 100 bales of cotton, and afterwards 
discovers that 13 was acting as agent for C. A may sue either B or 0, or both, for 
the price of the cotton. ’ 
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- 234. When a person who has made'a contract with an agent inducef; 
p # 4 j • agent to acl^ upon the belief that the principal 

ag^t*^"principal to X only will be held liable, or induces the principal to 
belief that princip^ or ^ent act upon the belief that the agent only will be held 
will be held exclu8i?ely liable, liable, he cannot afterwards hold liable the agent 
or principal respectively. 

236. A person, untruly^ representing himself to be the authorized agent 
Liability of pretended of another, and thereby inducing a third person to 

ai^eat. deal with him as such agent, is liable, if his alleged 

employer does not ratify his acts, to make compensation to the other in 
respect of any loss or damage which he has incurred by so dealing. 

236* A person with whom a contract has Ibeen entered into in the 
Person falsely oontraottng character of a^ent is not entitled to require the 
as^ agent, not entitled to per- performance of it, if he was in reality acting, not 
furmance. as agent, but on his own account. 

237. When an agent has, without authority, done acts or incurred obli- 

WsWlity of prindpal in- tWfd persdhs On behalf of his principal, 

ducing belief thai agent’s un- the principal IS bound by such acts or obligations, 
authorized acts were author- if he has, by his words or conduct, induced such 
third persons to believe that such acts and obliga- 
tions were within the scope of the agent’s authority. * 

IIluBtrationB. 

(a.) A consigns goods to B for sale, and gives him instructions not to sell 
under a fixed price. C, being ignorant of B’s instructions, enters info a contract 
with B to buy the goods at a price lower than the reserved price. A is bound by 
tlio contract. • 

(b.) A entrusts B with negotiable instruments endorsed in blank. B sells 
them to 0 in violation of private orders from A. The sale is good. * 

238. Misrepresentations made, or frauds committed, by agents acting 
Effect, on agreement, o* in the course of their business for their principals, 

misrepresentation or fraud by have the same efiect on agreements made by such 
agents as if such misrepresentations or frauds had 
been made or committed by th^ principal but misrepresentations made, 
or frauds committed, by agents, in matters which do not» fall within their 
authority, do i^t affect their principals 

lllvstrationB, 

(a.) A, being B’s agent for the sale of goods, induces C to buy them by a mis- 
representation which he was not authorized by B to make. The contract is void- 
able, as between B and 0, at the option of 0. 

(b.) A, the captain of B's ship, signs bills of lading without having received 
on «board the goods mentioned therein. The bills of lading are void as between B 
and the pretended consignor. 


0HA.PTBR XL — Of Partnership. 


239* * Partnership’ is the relation which subsists between persons wha 
have agreed to combine their property, labour, or 
/Partnerdiip* defiiM^. skill in some , business, and to i^are the profits 
• thereof between them. % 


X See fk 208, mpra, . 

» f See 8, 260, 

i This would apply to memben'of joint-stock oompanios ; but the law applicable to them 
is Baved by a. 266, %njra» 
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* Firm* defined. 


Persons who have entered into partnership 
with one^ another are called collectively a * firm.’ 
Illustration$. • 


(ft,) A*aDd B buy 100 bales of cotton, which they agree to sell for their joint 
account. A and B are purtni^rs in respect of such cotton. 

(6.) A and B buy 100 bales of cotton, agreeing to share it between them. A 
and B an* not partners. 

(r.) A agrees with B, a goldsmith, to hii}* and furnish gold to B, to be worked 
lip by him and sold, and that they shall share in the resulting profit or loss. A and 
B are partners. 

(d.)^A and B agree to work together as carpenters, but that A shall receive all 
profits and shall pay wages to B. A and B are not partners. 

(s.) A and Bare joint owners of a ship. ‘This circumstance does not 'make 
them partners. 


240> A loan to a person engaged or about to engage in any trade or 
Lender not a partner by undertaking, upon a contract with such person 
advancing money forWre of that the lender shall receive interest at a rate 
P*’o**<»* varying with the profits, or Jbhat he shall receive a 

shfire of the profits, does not, of itself, constitute the lender a partner, or 
render him responsible as such.^ 

241. In the absence of any contract to the contrary, property left 

Property Ie?t in bueinos. by Partner, or the reprewntetive of a 

retiring partner, or deceased deceased partner, to be used in the business, is to 
partner's representative. considered a loan within the meaning of the 

last preceding section. 


242. No contract for the remuneration of a servant or agent of any 
Servn'nt or agent remunor- Ffrson, engaged in any trade or undertaking, by a 
aied by .share of profits, not a share of the profits of such trade or undertaking, 
shall, of itself, render such servant or agent re- 
sponsible as a partner therein, nor give him the rights of a paftner. 


243. No person, being a widow or child of a deceased partner of a 
Widow or child of deceawd . receiving, by way of annuity, a pro- 


partner receiving annuity out 
of profits, not a partner. 


portion of the profits made by such trader in his 
business, shall, by reason only of such recfdpt, bo 
deemed to be a parkier of such trader, or be Subject to any liabilities incurred 
by him. * ^ 

244. No person receiving, by way of annuity or otherwise, a portion 
Pemn roceivtog portion of profits of any busiiiess, in consideration of 

profits for sale of good-will, the sale by him of the good-will of such business, 
not a partner. shall, by reason only of such receipt, be deemed to 

be a partner of the person carrying on such business, or be subject to his 
liabilities, t ^ 


246. A person who has, by words spoken or written, or by his conduct, 
Kcponsibllity of person ‘ed another to believe that he is a partner in a 
leading another to telieve particular firm, 18 responsible to him as a partner 
him a partner. in such firm. 


246. Any one consenting to allow himself to be represented as a partner 

Liobilityofpenon permit- 2! third persons who, on, 

ting bimHelf to be represent- uhe faith thereof, give credit to the partner- 
ed as a partner. ship. I * 


Boe Molboo March, v. Court of Warda^ 10 B. L. R 312. 

X See Act 1. of 1872, a. 109. 


t 28 It 29 Via., o. 86. 
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247; A poraon who is under the agft of majority according to the law 
Minor partner not person- to which he iseBubject,* may be admitted to the 
ally liabJe, but his share benefits of partnership, but cannot be made person* 
ally liable for any obligation, of the firm ; but the share of such minor in 
the property of the firm is liable for the obligations of the firm. 

248* A person who has been admitted to the Jbenefits of partnership 
Liability of minor partner under the age of majorityf becomes, on attaining 
on attaining majority. that age, liable for all obligations incurred by the 

partnership since he was so admitted, unless he gives public notice, within a 
reasonable time, of his repudiation of the partnership.^ • 

249. Every partner is liable for all de>>ts and*obfigations incurred while 
Partner’s liability for debts be is a partner in the usual cpurse of business by 
of partnership. or on behalf of the partnership ; but a person who 

is admitted as a partner into an existing firm does not thereby become liable 
to the creditors of such firm for any thing done before he became a partner. 

260. Every partner is liable to make compensation to third perlons in 
Partner's liability to third respec* !«>«« or damage arising from the neglect 

person for neglect or fraud or fraud of any partner in the management of the 
of co-partner. business of the firm. ^ 

261. Each partner, who does any act necessary for, or usually done in. 
Partner’s power to bind CO- carrying on the business of such a partership as 

partners. that of which he is a member, bijids his co-partners 

to the same extent as if he were their agent duly appointed for that purpose. 

Exceptum . — If it has been agreed between the partnq^s that any restric- 
tion shall be placed upon the power of any one of them, no act done in con- 
travention of such agreement shall lynd the firm with respect to personif 
having notice such agreement. 

lUustrationB, 

(< 7 ..) A and B trade in partnership, A residing in England, and B in India. A 
draws a bill of exchange in the name of the firm. B has no notice of the bill, nor 
is he at all interested in the transuction. The firm is liable on the bill, provided the 
holder did not know of the circiinistances under which the billVas drawn. 

(6.) A, beir^ one of a firm of solicitors and attorneys, draws a bill of exchange 
in the name of me firm without authority. The other partners are not liable on the 
bill. 

(c.) A and B carry on business in partnership as bankers. A sum of money is 
received by A on behalf of the firm. A does not inform B of such receipt, and 
afterwards A appropriates the money to his own use. The partnership is liable to 
make good the money. 

«(d.) A and B are partners. A, with the intention of cheating B, goes to a shop 
and purchases articles on behalf of the firm, such as might be used in the ordinary 
course of the partnership business, and converts them to his own separate use, there 
being no collusion between him and the seller. The firm is liable for the price of 
the goods. 

252. Where partners have by contract regulated and defined, as between 
Annulment of cntmot themselves, their rights and' obligations, such con- 
defining partn^tls rights ^nd tract can be annulled or altered only by consent of 
obligations. ^allj of them, which consent must either be ex- 

pressed or be implied from a uniform course of dealing. 

• • 

► ’ ' ' ' ■ — “ ' ' 

« Sm Act I. of 1872, B. 109. t See Act IX. of 1876. 

X Cf. B. 263, d. 6, infra. 
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Illustration* 

A, B, and C, intending to enter* into partnership, execute written articles of 
agreement, by which it is stipulated that the nett profits asising from the partner*^ 
ship business shall be equally divided between them. Afterwards they carry on the 
partnership business for many years, A receiving one-half of the nett-profits, and 
the other half being divided equally between B and 0. All parties know of and 
acquiesce in this arrangement. This course of dealing supersedes the provision in 
the articles as to the division of profits. 

Rnlcsdetermtaingpartaet'. *53. In the absence of any contract to the 
mutual relations, where no contrary, the relations of partners to each other 
oontrautVe contrary. ^ are determined' by the following rules : — 

(1.) All partners are joint owners of all property originally brought into 
the partnership stock, or bought with money belonging to the partnership, 
or acquired for purposes of the partnership business. All such property is 
called partnership property. The abate of each partner in the partnership 
property is the i^ue of his original contribution, increased or diminished by 
his share of profit or loss : 

* (S.) All partners are entitled to share equally^ in the profits of the 

partnership business, and must contribute equally towards the losses sustain- 
ed by the partnership : 

(3.) Igach partner has a right to take part in the management of the 
partnership business : 

(4.) Each partner is bpund to attend diligently to the business of the 
partnership, and is not entitled to any remuneration for acting in such 
business : * 

(5.) When differences arise as to ordinary matters connected with the 
partnership business, the decision shall be according to the opinion of the 
^majority of the partners; but no change in the ' nature of the business of 
the partnership can be made, except with the consent of all the partners :* 

(6.) No person can intr<^uce a new partner into a firtn without the 
consent of all the partners : 

(7.) If, from any cause whatsoever, any member of the partnership 
ceases to be so, the partnership is dissolved as between all the other 
members : 

(8.) Unless t|}e partnership has been ehtered into tor a fixed term, any 
partner may retire from it at any time : 

(9.) Where a partnership has been entered into for affixed term, no 
partner can, during such term, retire, except with the consent of all the 
partners, nor can he be expelled by his partners for any cause whatever, 
except by order of Court : 

(10.) Partnerships, whether entered into for a fixed term or not, are 
dissolved by the death of any partner. 

When Court may diaeoive 264- At the suit of a partner the Court may 
partnerehip. dissolve the partnership in the following cases : — 

(1.) When a partner becomes of unsound mind : 

(2.) When a partner, other than the partner suing, has been adjudicated 
an insolvent under any law relating to insolvent debtors : 

(3.) When a partner, other than the partner suing, has done any act by ' 
which the whole interest^ of such partner is legally transferred to a third 
person ; * 

(4.) When any partner becomes incapable bf performing his part of 
the partnership contract : • . « 


S. 252, supra* 
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(5.) When a partner, other than the partner suing, is guilty of gross 1872. 
misconduct in the affairs of the partnership or towards his partners : “2 1 q 

(6.) When the Imsiness of the partnership can only be carried on at a ^ 

loss. 

DiHsointion of partnership 28S. A partnership is . in all cases dissolved 
by prohibition of business. by its business being prohibited by law. 

266. If a partnership, entered into for a fixed term, be continued after 
Right, and obligation of auch term has expired, the rights and ohligations 

partners in partnership con- of the partners Will, in the absence of any agree- 
tinued after expiry of term ment to the contrary, remain the same as they 
for which it was entere in o. expiration of the term, so far as such 

rights and obligations can be applied to a partnership dissolvable at the will 
of any partner. 

267. Partners are bound to carry on the business of the partnership for 

greatest common advantage* to be just and 
General duties of pa nora. faithful to each other, and to render true ageounts 

and full information of all things affecting the partnership to any partner 
or his legal representatives. 

Account to firm of benefit 268. A partner must account to the firm for 

derived from transaction af- any benefit derived from a transaction alfecting the 
fectingiiartnership. partnership. 

lllustrationn, 

(a.) A, B, and C, are partners in trade. C, without the knowledge of A and B, 
nVitains for his own sole benefit a lease of the house in which the partnership busi- 
ness is carried on. A and B are entith^d to participate, if they please, in the benefit 
of the lease. 

(h.) A, B, and C, carry on business ^gether in partnership as merchants trading 
between Bonihuy and London. D, a merchant in London, to whom they nmkc their 
consignments, secretly allows C a share of the commission which ho receives upon 
such consignments, in consideration of C’s using hie itWuenco to obtain the consign- 
ments for him. C is liable to account to the firm for the money so received by him. 

269. If a partner, without the knowledge and consent of the other part- 
Obligfttton^to«nn,ofp*rt- ne«, •arnes on any business competing or inter- 
ner carrying on competing fering with that of the firm, he must account to 
business. ^ Aj-m for all profits made in such business, and 

must make compensation to the firm for any loss occasioned thereby. 

260. A continuing guarantee, given either to a firm or to a third person 
Bovocation of continuing in respect of the transactions of a firm, is, in the 
guarantee by change in firm, absence of agreement to the contrary, revoked as 
to future transactions by an^ charge in the constitution of the firm to which, 
or in respect of the transactions of which, such guarantee was given. 

Non liability of deceased 261. The estate of a partner who has died is 

partner’s estate for subse- not, in the absence of an express agreement, liable 
quent obligations. jn respect of any obligation incurred by the firm 

after his death. 

262. Where there are joint debts due from the partnership, and also 
Payment of partner^ip- Separate debts due from Any partner, the partner- 
debts and of separate debts, sship property must be applied in the first instance 
in ^yment of the debts of the fir\p \ and if there is any surpuls, then the 


* 19 & 20 Vio., 0 . 97, s. 4. 
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1872t shftro of (“ach partnor must be applied in payment of his separate debts, or 

paid to him. The separate property of any partner must he applied first in 

Act 9. the payment of liis separate debts,* and the surplus ^if any) in the payment 
of the debts of the firm. 

Continnance of parWa ^ 263. After a dissolution of partnership, the 
rights and obligations after rights and obligations Of the partners continue in 
dissolution. . n]j things necessary for winding-up the business of 

the partnership. 

264. Persons dealing with a firm will not be affected by a dissolution of 
c . which no public notice has been given, unless they 

Notice of dissolution. • ^ ^themselves had notice of such dissolution. 

266- In the absence of any contract to the contrary after the tormina- 
Riphtof partners to apply tion of a partnorship, each partner or his repre- 
for winding-up by Court after sentatives may apply to the Court to wind-up the 
termination of partnership. business of the firm, to provide for the payment of 
its deljjts, and to distribute tbe surplus according to the shares of the part- 
ners respectively. 

Explanation . — The Court in this section means a Court not inferior to 
the Court of a District Judge within the local limits of whoso jurisdiction 
the place principal place of business of the firm is situated. 

Limited liability partner- 266. Extraordinary partnerships, such as part- 

ships, iru'orporatud parfuer- nerships with liniitf'd liability, incorporated part- 
ships, and joint-stock com- nerships, and joint-stock companies, shall be regu- 
latecl by the Taw for the time being in force relat- 
ing thereto. 


I 

SCHEIHJLE — Enactments Repealed. 
Statutes. 


• 

No. and year of 
Statute. 

Titlb. 

1 

'Extent of repeal. 

8tat. 29 Car. 11., cap. 3. 

An Act for the prevention of Frauds and 1 

Sections 1, 2 , 8 , 4 , 


Perjuries. I 

and 17. 

< 

Stat. 11 & 12 Vio., cap. 

To consolidate and amend the law relat- 

Section 42. 

21. 

ing to insolvent debtors in India. 
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SOHEDULE — Eitactubnts Bepeakbd (fiontinued). 
Acts. 
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Absolute acceptance, s. 7. 

Abstinence ^hen a consideration, 8. 2, ol. d. 

Acceptance of proposals hoSr made, s. 3. 

when completely communicated, 8. 4. 
when revocable, s. 5. 

necessary to convert proposal into promise, s. 7. 

• of uousideratipn for a reciprocal promise offered with a proposal, b. 8. 
of performance of promise from third person, s. 41. 

' at time not agreed on, s. 55. 
of satisfaction instead of performance of promise, s. 63. 
of proposal for sale, s. 78. 

Account, agent bound to render proper, 8. 213. 

to be rendered to partner or his representatives, s. 257. 
of benefit derived by partner from transaction affecting partnership, s. 268. 
Acknowledgment of buyer’s owmeiship, s. 87, ill. a. * 

Acquiescence in continuance of contracts, b. 39. 

Act fitted to deceive, s. 17, cl. 4. 

specially declared to be fraudulent, s. 17, ol. 5. 

Active conce$lmcut when a fraud, 8. 17, cl. 2. 

Acts repealed, see Mepeal, 

Advances made by agent, s. 217. 

Advantage obtained by use of confidence or authority, s. 16, cl. 1. 
by broach of duty, s. 18, cl. 3. 

received under agreement discovered to be void or under contract becoming 
void, s. 66. 

4 go, undue infiucrico over person whoso mind is enfeebled by, s. 16, el. 1. 

Agency, termination of, s. 201. 

coupled with an interest, s. 202. 

Agent, to render accounts on demand, s. 18. 
fraud by, s. 17. 
intent to deceive, s. 17. 
defined, s. 182. 
who may employ, s. 183. 
bo, s. i.84. 

his authority may be express or implied, s. 186. 
extent of authority of, s. 188. 
his authority in an emergency, a. 189. 
his responsibility for sub-agent, s. 192. 

for sub-agout appointed without authority, s. 198 . 
his duty in selecting agent for principal, s. 195. 

in conducting princix)al’s business, s. 211. 
skill and diligence required from, s. 212. 
to oommiinicato with principal, s. 214. 
may retain moneys due to himself, s. 217. 
to pay sums received for principal, s. 218. 
when his remuneration becomes due, s. 219. 
not entitled to remuneration for business misconducted, s. 220. 
his lien on principal’s property and papers, s. 221. 

when he cannot personally enforce nor bo bound by contracts on behalf of princi- 
pal, 8. 230. 

rights of parties to contracts made by undisclosed, s. 231. * 

supposed to be principal, performance of contract with, 8. 232. 
personally liable, right of person dealing with, s. 238v 
liability of pretended, s. 285. 

remunerated by share of profits not a parl^ier, s. 242. 

See Accounts Adoancecs Communon, 
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Agrtcmont <Ieftn«d, s. 2, cl. e. 

wheu void, s. 2, ol. g. 
when a contract, 8. 2, cl. A. 
when voidab^, s. 2, cl. i. 
mistake of parties to, s. 20. 
in restraint of marriage, a. 26. 
of trade, s. 27. 
of legal proceedings, s. 28* 
void for uncertainty, s. 29. 
by way of wager, s. 30. 
to substitute a new contract, s. 62. 
to rescind or alter original contract, s. 62. 
for postponement of payment or delivery or both, s. 78. 

See Certainty ; Magic i Minor ; Natural ejection ; Ohjeci ; Void 
agreement. • j 

Agreements, when they are contracts, s. 10. * 

Alteration of a contract, s. 62. 

of partnership contrket, s. 262. 

Alternative promise by one branch is illegal, s. 68. 

Annuity in consideration of sale of good-will, s. 244. 

Annulment of partnership^contract, s. 252. * 

Application for performance, ss. 48, 49. 

for delivery of goods sold, s. 98. 

to stop re-delivery of goods to bailpr, s. 167. 

to Court to wind-up partnership, s 266. 

Apportionment of relief or compensation between bailor and bailee, s. 181. 

Appropriation of payments, ss. 59—61. 

Arbitration, contract to refor disputes to, s. 28. 

Ascertained goods, s. 78. 

Ascertainment of thing contracted to be sold, s. 79. 
of amount of price, s. 81. 
of goods after date of contract, s. 82. 

by subsequent appropriation, s. 88. 
by seller’s selection, s. 84. 

Assent to appropriation of goods for purpose of agreement, s. 88. 
of surety to composition, &c., with priucip^ debtor, s. 136. 
of creditor to misrepresentation, s. 142. 

Attornies, their liens, s. 171. 

bill drawn by member of firm of, s. 261, ill. 6. 

Auction, sale by, s. 86, ill. b, • 

separate sale of lots sold at, s> 122. 

Authority, misuse, of, s. 16. 

of agent, express or implied, s. 186. 
definition of express, s. 187. 

implied, s. 187 

See Agent, 

Bail-bond, s. 74, expl. 

Bailee, when finder of goods has responsibility of, s. 71. 

^ . defined, s. 148. 

delivery to, how made, s. 149. 
care to be taken by, s. 161. 

when not responsible for loss of thin^ bailed, s. 162. 
making unauthorized use of goods bailed, s. 154. 
mixiug with bailor’s consent bis goods with goods of bailor, s. 166. 
without bailor’s consent when goo^ can be separated, s. 156, 

oannot be separated, s. 167. 

may sue nersofl wrongfully taking or injuring goods bailed, s. 180. 

Bailment aefined, s. 148. ' * * 

by several joint ownesre, s. 105. 

Bailor defined, s. 148. 

• to disclose faults in goods bailed, s;>160. 

^ his responsibility to bailee, ^s. 164. 
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Bailor witliout title, s. 166. 

ma^ sue person wrongfully taking^r injuring goods bailed^ s. 180. 

Bankers, thoir lien, s. 171. 

money roceived by member of firm on its behalf and appropriated, s. 251, ill. e. 
Benefit received by party rescinding voidable contract, s. 64. 
gained by agent dealing on his own account, s. 216. 
from transaction affecting partnership, s. 258. 

See Accottt^ ; AdKiantage, 

Bill of lading, cessation of right to stop a transit by assignment of, s. 102. 

pledge of, to secure advance made specifically upon it, a. 103. 
title coiiferrible by possessor of, s. 108, oxpl. 1. 

^ pledged by possessor of, s. 178. 

sign^ by captain without having received goods, s. 238, ill. 5. 

Bodily distress, undue iuflu^pc^ in case of, s. 16, cl. 2. 

Bond for performance of public duty, liability on breach of condition of, a. 74. 

Borrower, sec Loan. 

Breach of duty, s. 18, cl. 2. 

of warranty, •buyer’s right on, s. 117. 

in respect of goods not ascertained or not in existence, buyer's right 
on, s. 118. • 

of contract of sale, a. 120. 

British India, mistake as to law of, s. 21. 

Brokers, see PoUcg-broIcers. • 

Business, agreement in restraint of, s. 27. 
usual hours of, ss. 47, 48. 

See Good-will ; Trade. 

Buyer to bpar loss when goods become his property, s. 36. 

Cure to be taken by bailee, s. 151. 

Carriage, hire of unsafe, s. 150, ill. 

Catrier, delivery to, s.*91. 

• goods in transit while in po.ssession of^ s. 100. 

Certainty required in agreements, s. 29. _ 

Child of deceased partner receiving annuity out of profits not a partner, s. 243. 

Coercion defined, s. 15. 

consent to agreement caused by, s. 19. 

liability of person to wliom payment or delivery has been made undwr, s. 72. 

See lie-pagwent ; Relurn. 

Collateral events, s. 31» ' * 

security, retainer of goods pledged as, s. 176. 

Commission of agent, s. 221. 

Communication of proposal, how made, s. 3. 

when complete, ». 4. 
of an acceptance when comx>lete, s. 4. 
of revocation when complete, s. 4. 
of rescission of voidable contract, a. 66. 
with principal, s. 214. 

Compensation for non-performance of contract containing reciprocal promises, ss. 53, 54. 

for loss occa.Mioncd by failure to do a thing at or befoi'e a specified tiiiioi a. 66. 
for non-performance of act knojjrn to be impossible or unlawful, s. 56.* 
by Iverson receiving advantage dnder void agreement or contract becoming 
void, s. 65. 

enjoying benefit of uon-gratuitous act, s. 70. 
for breach of contract, s. 73. 

for failure to discharge obligations resembling thoscf created by contract, 

for breach of contract in which a sum is namejjl as payable in cose of breach 
8. 74. * 

for nou-fulfilment of contract ri(^btful]y rescinded, s. 76. 
for baiiig prevented from rescinding contract, s, 108, excep. 3. 
for loss caused by breach of warranty, ss. 117, 118. 
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Compensation for damage arising from goods bai]ed, s. 150. 

to goods bail^, s. 154.* 

for loss caused by premature returtfi of thing bailed gratuitously, s. 159. 
for loss, of goods not duly returned, s. 161. 

sustained by bailee owing to bailor’s want of title, s. 164, 
for trouble, &c., incurred by finder of goods, s. 168. 
recovered in suit by bailee against wrong-door, s. 180. 
for revocation by principal, s. 205. 
for renunciation by agent, a. 205. • 

for direct cons^uences of agent’s neglect, &c., s. 212. 
to agent for injury caused by principal’s neglect, s. 226. 
for loss arising from neglect or fraud of co-partner, s. 250. 

caused to firm by competing business carried on by partner s. 259. 
See Apportionment ; Promise, 

Competence to contract, sa. 10, 11. 

Competent person, employed to perform promise, s. 40. 

Competing business carried on by partner, s. 259. 

Completion of business of agency, s. 201. 

Composition with principal debtor when it discharges si^rety, s. 134. 

See Assent, 

Compromise by idemnity-holder, s. 125. 

Concealment, s. 17, cl. 2. 

when a fraud, s. 17. 

of mine on vendor’s estate, s. 19, ill. d, 
validity of guarantee obtained by, s. 143. 
of material fact by agent, s. 215. 

Concubinage, agreement to let to hire for, s. 23, ill. Je, 

Condition in life, necessaries suited to, s. 68. 

precedent to acceptance, failure to fulfil, s. 6, cl. 3. 

Conditions of a proposal; proposal accepted by performance of, s. 8. • 
of bailment, ss. 153, 154. * 

Conduct, acquiescence m continuance of contract signified by, s. 39. 

Confidence, misifbe of, s. 16. 

Connivance, s. 17. 

Consent, s. 10. 

defined, s. 13. 
when free, 8.'*14. 

caused by coercion or unduo*infiuenoe, s. 19, 
by fraud or misrepresentation, s. 19. 
of surety to vary terms of contract, s. 133. 
of bailor to mixture of goods, ss. 165, 156. 
of partners to alter or annul partnership contract, s. 252. 
to change nature of business, s. 254, cl. 5. 

Consideration for a promise defined, s. 2, cl. d, 
when lawful, s. 23. 
inadequacy of, s. 26, expl. 2. 
for guarantee, s. 127. 
not necessary to create an agency, s. 185. 

See Abstinence ; Acceptance ; Valuable consideration. 

Contingent contract defined, s. 31. 

enforcement of, ss. 82, 33. 

where the contingency is an event happening, s. 32. 

not happening, s. 33. 

is the way in which a person will act, s. 34. 
isr an event happening within a fixed time. 
• 8. 35. 

not happening within a fixed 
lime, s. 35. 

, *18 Che happening of an impossible event, s. 36. 

Continuance of contract, acqniesoenoe in, s. 39. 
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Continuing guarantee, a. 129. 

revocation of, by potice, a. 130, 

by Hurety’s death, s. 181, 
revoked by change in firm^ 8, 2^. 

Contract, incidents of, saved, s. 1. 
defined, s, 2, cl. h, 

competence to enter into, ss. 10, 11, 12. 

made in lucid interval, b. 12. 

when voidable, s'. 19. 

to refer i>o arbitnition, a. 28, oxcep. 1 

contingent on an impossible event, ss. 32, 84, 36, 36. 

acquiescence of, a. 39. 

* performance of,^ss. 40 — 50. 
compensation for br^ch of, ss. 53, 64, 73, 74. 
when rendered v<>id ny illness, s. 66, ill. c. 
alteration or rescission of a, s. 62. 
obligations resembling those created by, ss. 68 — 72. 
with government, s. 74. 
to sell future crops, s. 87, ills, h and c. 

stmen property, s. 108, ill. a. 
entered into through aiv agent, enforcement of, s. 226. 
made by agent for foreign merchant, s. 230. 

See Agreement ; Bailment ; Communication ; Compensation s Co^retg ; Damage ; 

Deliriums Discharges Disqualifications Drunkenness; Guarantee) Indemnity; 

Injury ; Insanity ; Knowledge ; Lunatic ; Partnership ; Bestoration ; Specific 
^performance s Void contract ; Voidable contract ; Writing. 

Contribution, when one joint promisor may compel, s. 43. 
sliaring loss by default in, s. 43. 
of partners towards losses of partnership, s. 254, cl. 2. 

Conversion of proposal into promise, s. 7. 

Costs of indemnity-holder, s. 125. 

Co-surety, effect of releasing, s. 138. . 

€ guarantee on contract that creditor shall not act upon it until another person 

joined as co-suretj', s. 144. ^ 

Co-sureties liable to contribute equally, s. 146. 

their4iability when bound in different suuls, s. 147. 

Credit, sale on, s. 78, ills, c and d. 

Creditor defined, s. 126. 

Creditors of firm, liability of incoming partner to, s. 249. 

Criminal act, non-lialjility of employer of agent to flo a, s. 224. 

Crops, contract to sell future, s. 87, ills, h and c. ^ 

Custom, warranty of goodness or (juality, may be established by implied, s. 110. 
when agent to conduct pnncipara business according to, s. 211. 
of trade saved, s. 1. 
to employ sub-agents, s. 190. 

Damage caused by non-fulfilment of contract, s. 75. 
to goods, when buyer bears loss from, s. 86. 
bailed, s. 162. 

See Compensations Injury. 

Death of proposer, effect of, s. 6, cl. 4. 

effect of ignorance of, s. 20, ills, h and cy 
of surety revokes continuing guarantee, s. 131. 
of bailor or bailee ends gratuitous bailment, s. 162. 
of principal or agent, s. 201. 

agent's duty on termination of agenojr by principal's, s. 209. 
of one partner dissolves the partnership, s. 253, cl. 10. • 

Debts of partnership, payment of, s. 2621 « 

of partners, payment of, s. 262. ^ 

Deceased partner, non-liability of estate of, for subsequent obligations of firm, s. 262. 

See MepresentaHve. ^ ^ 


Deceit, s. 17. 
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Decision of differences as to partnership matters, a. 254, cl. 6^ 

Defects, see Latent VefecU, 

Delirium, inability to contract during, s. 12. 

Delivery, s. 78. 

of goods sold, how made, s. 90. 
to wharfinger or carrier, s. 91. 
of goods sold, time of, s. 93. 

possessor of goods may become a bailee without, s. 148. 
to bailee how made, s. 149. 

Denomination, warranty on sale of goods as being of a certain, s. 113. 

Depository, notice to, s. 104. 

of seller’s claim to, s. 104. • 

Destruction of goods, when buyer bears loss from, s. 86. • 

bailed, s. 162. ^ 

and not duly returned, bailee’s responsibility for, s. 161. 
Deterioration of thing bailed, s. 152. 

of goods bailed and not duly returned, bailee’s responsibility for, s. 161. 
Devolution of joint liabilities, s. 42. ^ 

of joint rights, s 45. 

Diligence required from ag^nt, s. 212. 

from partner, s. 264, cl. 4. 

Disability to perform promise, s. 39. 

Disbursements of agent, s. 221. 

Discharge of surety by variance in terms of contract, s. 133. 
bv release or di.scharge of principal debtor, 134. 
of principal debtor discharges surety, s. 134. 

by creditor correvsponding with, or giving time to principal debtor, s. 135. 
not when contract to give time is made with third person,* s. 136. 
of surety by creditors act or omission impairing surety’s eventual remedy, 
8. 139. 

Sec Composition, 

Di.solosur6 of faults in goods bailed, s. 150. % 

Dishonest concoa^ent from principal, s. 21^ 

Di.spensing with performance of promise, s. 63. 

Dispute, see Arbitration. 

Disqualification from contracting, s. 11. 

Dissolution of a partnership by any member ceasing to be so, s. 253, cl. 7. 

by death ef any partner, s. 253, cl. 10. 
by order of the Court, s. 254. * 

by prohibition of its business, s. 255. 
notice of, s. 264. 

Distress, undue influence in case of person whose mind is enfeebled by, s. 16. 

District Judge, his jurisdiction to wind-up partnership, s. 363, expl. 

Dock-warrant, title conferrible by possessor of, s. 108, excep. 1. 
pledge by possessor of, s. 178. 

JJjunkenness, inability to make contract during, s. 12. 

Duties of trade saved, s. 1. 

Duty, see Obligation, 

Earnest, s. 78. 

Election to ratify or disown acts, s. 196. 

Emergency, agent’s authority in, s. 189. 

Examination and triaf of goods sold with warranty, s. 118, 

Excess of agent’s authority, ss^ 227, 228. 

Exclusive liability of agent or principal, s. 234. 

JpixpfinscB arising from default of pawnor,?. 177, 
incurred in conducting agency, s. 217. 


0. 0. M .— 10 
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Expiry of term of partnership, subsoquepjb rights and obligations of partner, e. 266. 

Express promise, s. 9. • 

warranty of (luality, s. 116. 

Expulsion of a partner, s. 253, cl. 9. 

Extension of time for performance of promise, s. 63. 

Extraordinary expenses, s. 175. 

partnerships, s. 266. 
risk, s. 150.* 

Factors, their lion, s. 171. 

Faults in goods bailed, s. 150. 

Finder of goods, responsibility of, s. 71. 

his right* as against their owner, a. 108. 
when he ii^iy*^cll thing found, s. 169. 

Finishing thing contracted to be sold, s. 79. 

Firm defined, s. 239. 

minor’s share liable for obligations of, s. 247. 

• See Creditors, 

Forbeamnee of creditor to sue prii^cipal debtor, effect of, s. 137. 

Foreign law, mistake as to, s. 21. 

merchant, contract made by agent for, s. 230. 

Fraud defined, s. 17. 

consent caused by, s. 19. 

agreement for division of gains acquired by, s. 23, ill. e, 
absence of, s. 116. 

goods or documents obtained by, s. 178. 
of sub-agent, s., 192. . 
of agent, effect of, s. 238. 
of co-partner, s. 250. 

See Act : Agent. 

Fraudulent act or omission, s. 17, cl. 6. 

consideration or object, s. 23. 

Free consent, s. 10. 

Furniture, agreement for sale of house and, s. 85, ill. 

Gaming, s. 30. 

Gambling house, agreement to sell house to be used as a, s. 67, ill. 

General lien, s. 171. ^ 

Gifts, validity of, saved, s. 25, expl. 1, 

Godown, delivery to purchaser of goods locked up in, s. 90, ill. c. 

Good faith, s. 108, expl. 1. 

act done by agent in, s. 223. 

Good-will, agreement not to carry on business on sale of, s. 27, excop. 

Goods defined, s. 76. 

responsibility of finder of, s. 71. 

Government, bond given by order of, s. 74. 

con tract with, s 74, expl. 

Gratuitous bailment, terminated by de^th of bailor or bailee, s. 162# 

See Loan. 

Gross misconduct of partner, s. 245, ol. 5. 

Guarantee, contract of, defined, s. 126. 

Hire, bailment for, s. 150, cl. 2. 

Horse, loan of vicious-, s. 160* ill. a. 

Horso^-raclng, agreements connected with, s. 30. 

HoLLse and fmrnituro, agreement for sale of, s. 88 , ill. 

Husband and wife, see Lunatic ; Marriage. 
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Illegal oonsideration or object, s. 28. 

things, contract containing promises to povform, s. 57. 

Illness, undue influence iiwcase of, s. 16, ol. 2. ^ 

contract when rendered void by, s. 66, ill. e. 


Immorality of consideration or object of an agreement, s. 23. 

Immoveable property, transfer of ownership of moveable property when sold with, 
s. 86. 

Impairing remedy of surety against principal debtor, s. 139. 

Implied promise, s. 9. 

in contract of guarantee, s. 145. 

Impossible act, agreement to do, s. 66. 

event, contract contingent on, es. 32, 34, 36, 36. ^ 

Inadequacy of consideration, s. 26, expl. 2. ^ 

Incapacity of partner, s. 254, cl. 4. 

Inrjidents of contracts saved, s. 1. 

Inconvenience caused by non-performanoe, s. 73. 

Inr.orporatod partnerships, s. 266. 

Increase from goods bailed, e. 163. 


Indemnity, ^con tract of, s. 124. 

rights of promisee in contract of, s. 125. 
of surety, s. 146. 

to agent against consequences of lawful act, s. 222. 

of acts done in good faith, s. 223. 

Indirect loss or damage, s. 73. 


Inducement of agent or principal to act on belief that principal or agent will bo exclu- 
sively liable, s. 234. 

of third persons to believe that acts were within scope of agent’s authority, 
s. 237. • 

Information obtained by agent, consequences of, s. 229. ^ 

to be given to partner or his re]^escntatives, s. 257. 

Injury to person ar property, consideration or object of contract involving, s. 23. 
to goods when buyor bears loss from, s. 86. 


Insanity of proposer, effect of, s. 6, cl. 4. 

of person wlm||^as contracted to marry, s. 66. 
of principal oTagent, s. 201. 

agent’s duty on termination of agency by principal’s, s. 209. 
of partner, s. 254, ol. 1. * • 


See 2/ficid interval ; Lunatic, 

Insolvency of buyer before delivery of goods, s. 96. 

of buyor, stoppage of goods in transit to, s. 99. 
of principal, s. 201. 
of partner, s. 234, cl. 2. 

Instalments, payment by, s. 79, ill. 

Instructions of principal, agent’s duty to obtain, s. 214. 
"^mention of performance, promise made without, s. 17, cl. 3. 

Interest, pawnee’s right to retain goods pledged for, s. 173. 

ratifleation implied by aoceptaiico of, s. 197, ill. 6. 
on loan to trader at rate varying with profits, s. 240. 

Introduction of a new partner, s. 253, ol. 6. 


Joiut bailors, s. 165. 

Joint dbbta of partnerfliip, s. 262. 

Joint liabilities, devolution of, s. 42. 

Joiut owner, sale of goods by one, s. 108, expl. 2. 

owners, bailment by one of several, f. 165. 

Joiut promisees, effect of offer to one of several, b. 38. 
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Joint promisors, devolution of their liabilities, s. 42. 

when one may be couipellod to perform, s. 43. 

may compel oontribution, a. 48. 
effect of releasing one, s. 44. 

Joint rights, devolution of, s. 45. 

Joint Stock Companies, s. 266. 

Knowledge of proposer’s death or insanity, s. 6, cl. 4. 

of loss or daiifage likely to arise from breach of contract, s. 73. 

Lapse of time prescribed in pi^posal for acceptance, s. 6, cl. 2. 

Latent defects, seller when not responsible for, s. 116. 

Law, e^ect of mistake as to, s. 21. 

consideration or object forbidden by, s. 23. 
partnership busiuess^jrdhibited by, s. 255. 

Lawful consideration, s. 10. 
objecTt, s. 10. 
debt, s. GO. 

charges of finder, s. 160. 
custody o^ goods, s. 178. 
thing which may be dong by agent, «. 188. 

Lregal*proceedings, agreement in restraint of, s. 28. 
sot of promises to do things which are, s. 67. 
branch of alternative promise, s. 58. 
transfer of partner’s interest, s. 254, cl. 3. 

Lender no4a partner by advancing money for share of profits, s. 240. 

Liability of surety, s. 128. 

Liability of co-sureties, s. 146. 

Lieu of seller of goods, s. 05. 

where payment is to be made at a future day but no time is fixed for delivery, s. 96. 
of seller where payment is to be niiidc at future day, and buyer allows goods to 
^ roniain in seller’s possession, s. 07. 

against subsequent buyer, s. 98. 
of finder of goods, s. 168. ^ 

of bailee, s. 170. ^ 

of bankers, factors, wharfingers, attornies, and policy-brokers, s. 171. 
of agents, h. 221. 

Limitation, x>roraisc to pay debt barred by, .s. 25, cl. 3. 

appropriation to payraont of debt barred by, ss. 60, 

Limited interest, pledge by person having, s. 179. 

liability, partner.shixi with, s. 266. ^ 

Liquidated damages^is. 74. 

Loan of horse which lender know's to be vicious, s. 150, ill. a. 
of thing for use, s. 159. 

to tnidcr on contract that lender shall share profits, s. 240. 

Local extent, s. 1. 

Loss arising from joint promi.sor’s failure to contribute to performance, s. 43. 
partnership business carried on at a, s. 54, cl. 6 ; s. 254, cl. 6. 
on re-sale liorno by buyer, s. 107. 
cau-^^ed by breach of warranty, s. 117. 
of goods bailed, s. 152. 

and not returned at proper time, bailee’s rtoponsibility for, s. 161. 
sustained by agent’s misconduct, s. 211. 

Lucid interval, contract made in, s. 12. 

Lunatic may contract during lucid interval, s. 12. 

reimbuTsomont of person supplying necossaries to, s. 68, ill. a. 

to wife and children of, s. 69, ill. 5, 

cannot bo a principsu, s. 183. 
may be an agent, s, 1l84. 

See Insanity ; Lucid interval ; Marriage. 

Magic, agreement to discover treasure by, s. 56f ill. a. 

Majority, age of, s. 11. 

sale to daughter on attaining, s. 17, ill. h. 
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Making thing oontractod to be sold, s. 79. ^ 

Management of partnership business, s. 264, cl. if. 

Manner of expressing acc6ptance, s. 7. 
of performing promise, s. 60. 

'^Marriage, agreement in restraint of, s. 26. 

lunacy df person contracting, s. 66, ill, b. 

*'4taterial circumstance,'^ as. 143, 215. 

" Material part of the transaction," s. 142. 

•' Materially defective knowledge,” s. 198. ^ 

Measure of damages, s. 73. 

Mental distress, undue influence in case of, s. 16, cl. 2. 

Minor, agreement in restraint to marriage of, s. 26. 
cannot bp a principal, s. 183. 
may be an agent, s. 184. 

Minor partner not personally liable, s. 247. 

his liability on attaining majority, s. 248. 

Misconduct, compensation for consoquencos of agent's, s. 212. 
agent guilty ef, s. 220. » 

See GroJts misconduct. 

Misleading, s. 18, cl. 2. 

Misrepresentation defined, s. 18. 

consent caused by, B..19. 

invalidity of guarantee obtained by, s. 142. 

of agent, effect of, s. 238. 

Mistake as to substance of subject of agreement, s. 18, cl. 3. 
rendering an agreement void, s. 30. 
as to law in force in British India, s. 21. 
as to law not in force in British India, s. 21. 
goods left by, s. 70, ill. a. 

responsibility of person to whom payment or delivery has been made by, s. 72, % 
Sog Repayment ; Return, * 

Mixture of bailor’s goods with bailee’s goods, ss. 155 — 157. 

Moveable property, s. 76. 

agreement for sale of immoveable aud, s. 85. 

See Ooods. 

Mukht^r, bis agreement to exercise iofluenco, s. 23, cl. j. 

Natural affection, agreement made on account of, s. 25, cl. 2. 

Necessaries suppffed to persons incapable of contracting, s. 68. 

to one person whom au iucapable persou is legally boimd to sup- 
port, s. 68. 

Necessary expenses for purpose of bailment, s. 158. 
incurred by pawuee, s. 173. 

Neglect to give reasonable facilities for performanco of promise, s. 67. 

^^gleot, compensation for consequences of agent’s, s. 212. 

injury caused by principal’s, s. 225. 
of oo«partner, 8. 250. 

Negotiable instruments endorsed in blank, unauthorized sale by agent of, s. 237, ill. 5. 
Non-existeut goods, contract for sale of, s. 87. 

Notice of revocation by proposal, s. 6, cl. 1. 

of intention to claim compensation for non-performance of promise at time agreed, 
8. 56. ^ 

of seller’s claim to stop in transit, s. 104. ^ 

• to whom given, 8. 105. 

to buyer of intention to ro-sell, s. 107. 

of inteutiou to claim compensation for loss caused by broach of warranty, s. 118. 
of revocation of oon tinning guaftiatoo, s. 130. 

of renunciation of agency, s. 206. 
of agent’s want of 'skill, s. 212. 
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Notice to aprent, oonaequcnces of, s. 229: 

of rcpudiatiou of partnership, s. #248. 

of re.^triciioii on power of a partner, s. 251 excep. 

of dissolution of partnership, s. 264. * 

Ohjc(^t of an agreement when lawful, s. 23. 

Obligation resembling those created by contract, ss. 68—72. 
ooinpensation for breach of, a. 73. 
of bailor to disclose faults in goods bailed, s. 150. 
of bailee to return or deliver, s. 160. 
arising from agent’s acte, consequences of, a. 226. 

Olfenco, committed by person in possession of goods, or those whom he represonts^ 8. 108. 

^ goods or documents obtained by> a. 178. 

Offer to perform promise^ s, 37. 

conditions which it i^ust fulfil, s. 38. 
to one of several joint promisees, s. 38. 

Old ago, undue influence in case of, s. 16, cl. 2. 

Omission specially declared to be fraudulent, s. 17, cl. 5. 

Oral guarantee, s. 126. 

Order of performing reciprocal promises, s. 62. 

• to warehouseman to transfer goods to purchaser, s. 90, ilf. e. 
for delivery, s. 108, expl. 1. 

pledge, by possessor of, s. 178. 

Ordinary custom of trade, s. 190. 

diligence, s. 19, cxcep. 

prudence, ss. 151, 180, 195. • 

Ownership, ss. 77, 79, 87. 

See Acknowledgment. 

Papers, agent’s lien oh, s. 221. 

See Property. 

Pupjt-delivery, s. 78. • 

^ effect of, s. 92. 

Partial exorcise of agent's authority, s. 204. ^ 

Particular purpose, absence of implied warranty of fitness for, s. 115, 
lien of bailee, s. 170. 

Partner, responsibility of person leading another to suppose him a, s. 245. 

liability of person permitting himself to be represen ted as, s. 246. 
liable for partnership debts, s. 249. 

for neglect of fraud of co-partner, s. 250. 
his power to bind co-partners, s. 251, • 

Partners may agree ilbt to carry on hasiness after dissolution, s. 27, excep. 2. 

non-partnership business during nartuership, s. 27. 
cxcep. 3. * 

are joint owners of partnership property, s. 263, cl. 1. 
to share equally in the profits, s. 253, cl. 2. 
to contribute cc^ually towards the losses, s. 263, cl. 2. 
their consent to change nature of business, s. 263, cl. 5. 

to introduction of a new partner, s. 263, ol. 6. 
to the retirement of a partner, s. 253, cl. 9. 

their mutual duties, s. 257. - 

non-liability for subsequent obligation of estate of de ce aeed 8 2G1 
Partnership defined, 8. 239. * * 

contract, annulment or alteration of, 8. 252. 
property defined, s. 253, cl. 1. 

Part-payment, s. 78. 

Pawnee defined, s. 172. 

his rights of retainer, ss. 173, 174. 

as to extraosrdinary expenses, s., 176. 
where pawnor makes default^ e. 176. 

Pawnor defined, s. 172. 

nmking default, s. 176. • 

his right to redeem, s. 177. 

pledging goods in which ho has alienated interest, 8. 179. 
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Payment, 0. 78 . 

by transfer from one account to another, s. 50, ill. a. 
by 8et>off, 8. 60, ill. h. • 

by delivery of s. 50, ill. o. 

by posting letter containing note, s. 60, ill. d, 

* appropriation of, ss. 69—61. 

by mistake or undue coercion, s. 72. 
to agent when due, s. 219. 

See Appropriaiion. 

Penal Code, act forbidden by, 8 . 16. 

0 . 294 saved, s. 80. 

Performance of conditions of proposal, s. 8. 

of voidable contract, s. 19. 

of contracts, ss. 40 — 50. 

when promisor must himself perform, s. 40. 

or his representatives may employ another to perform, 0 . 40. 
effect of accepting from third person, s. 41. 
by joint promisors, s. 42. 
by one of several joint promisors, s. 48. 
of promise, ss. 46 — 60. 

of reciprocal promises, ss. 51 — 65. • • 

dispensing with or remitting, s. 68. 

of contract not rescinded or altered, or for which another has been substi- 
tuted, 8. 62. 

See Acceptance t AppUccUion, 

Perishable goods, s. 169. 

Place for performance of promise, s. 47. 

where no place fixed for performance, s. 49. 
of delivery of goods sold, s. 94. 

contracted to be sold, s. 94. 

Pledge defined, s. 172. 

of bill of lading to secure specific advance, s. 103. 

Policy, see Public Polietf, ^ , 

brokers, their liens, s. 171. 

Poligamy, s. 56, il. c. 

Possession, contract to sell and deliver at future day goods not in seller's, s. 88. 

See Trade, 

Post, communication of proposal by, s. 4, ill. a, 

of acceptance by, s. 4, ill. s. 5, ill. 

Postponement of payment, s. 78. * 

of delivery, s. 78. 
of payment and delivery, s. 78. 

Presumption that person in possession bad no right to sell goods, s. 108. 
in case of advance by pawnee, s. 174. 

of pledge by possessor of goods, s. 178. 
of existence of contract enabling agent to personally enforce contracts, 
8. 230. 

Pretended biddings, s. 123. 

agent, liabilit^r of, s. 236. 

not entitled to performance of contraot, s. 236. 

Price, ascertainment of, s. 81. 

not fixed by contract, determination of, s. 89. 
lien for, ss. 95, 96,(97, 98. 

Principal defined, s. 182. 

. who may bo, 183. 

notice to, of right to stop, s. 105. 

^ when he ma^ revoke agent’s authority, ss. 202, 203. 

how far ho majj revoke authority partly exercised, ^s. 204. 

bound whei^ agent exceeds authority, s. 227. 
not bound when excess of agent’s authority is not separable, s. 228. 
including belief that agent’s unauthorized acts were authorized, 8. 237. 
debtor defined, s. 126. 

surety may recover payments on behalf of, b. 43, expl. 
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Profpssion, a^roement restraining exeroi^ of, e. 27. 

Profit on re>s}ile, seller entitled to, s. 10^ 
from goods bailed, s. 103. 

gained agent’s misconduct, s. 211. • 

Profits of business, rc<^eipt of portion of, in consideration of sale of good-will, s. 244. 

made in business carried on by partner, and interfering with that of firm, s. 250. 
Prohibition of partnership business, s. 265. 

Promise defined, s. 2, cl. 

consideration for, s. 2, cl. d, 
when express, s. 9. 
when implied, s. 9. 

^ made without intention of performance, s. 17, cl. 8. 
to compensate far something done for promisor, s. 25, cl. 2. 
to pay debt barred by limitation, s. 25. 

time for performiiT^, where no time specified and no application to be made, s. 46. 

w’herc time specified, but no application to be made, b. 46. 
place for performing, ss. 47 — 49. 
application for performance of, s. 48. 
altcrnatii^, s. 58. . 

extension of time for performing, a. 63. 

. • to give time to principal*debtor, s. 135. • 

See Acceptance ; Disability ; Implied Promise ; Performance ; Proposal ; 
Reciprocal Promises; Satisfaction. 

Promisee defined, s. 2, cl. c. 

asay dispense with or remit performance of promise, s. 63. 

may extend time for perfonnance of promise, s. 63. 

may accept satisfaction instead of performance of promise, s. 63. 

neglecting or refusing reasonable facilities for performance of promise, s. 67. 

in contract. of indemnity, his rights, s. 125. 

Promisor defined, s. 2, cl. e. 

Proper place for mahing offer of performance, s. .38. 

• for applying for performance, s. 48. 

0 time for making offer of performance, s. 38. 

for appl^dng for performance, s.^S. 

Proper accounts, s. 218. 

Property in goods sold, when it passes, s. 78. 

of principal, agent’s lien on, s. 211. 

Proposal accepted by performing conditions receiving consideration, s. 8. 
when made, s. 2, cl. a. 

when accepted becomes a promise, s, 2, cl. b. 
w'hen coiui^uiiicated, s. 3. • 

when accepted, s. 3. 
when revoked, s. 3. 

communication of, when complete, s. 4. 

revocation of, s. 6. 

how revoked, s. 6. 

how converted into a promise, s. 7. 

See Acceptance. 

Prosecution, agreement to drop, s. 23, ill./. 

Provisions, warranty on sale of, s. 111. 

Public duty, bond for performance of, s. 74. 

notice of repudiation of partnership, s. 248. 

of dissolution of partnership, s. 264. 
policy, consideration or object of agreement opposed to, s. 23. 
service, agreement to obtain employment of, s. 123, ill./. 

Puffers, auction-sale rendered voidable by employment of, a. 123. 

Batifleation, effect of, s. 196.« 

may be express or implied, a. 197. 

knowledge requisite to valid, a. 198. 

of unauthorized act forming part transaction, a. 399. 

which, if done with authority, would have Bubjedtedj]^ 
third iiorson to damages, a. 200. 
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national jiidprment, r. 12. * - 

llondincsR to perform reciprocal promiRO, s. 61. • 

IloaRouablo compensation,^. 74. 

(lilij?enco, ss. 66, 106, 169, 212, 214. 

facilities for performance of promise, s. 67. 

limits within '^ich to carry on business, 27. 

manner, s. 7, <n. 2. 

notice, ss. 176 — 206. 

opportunity, s. 38, cla. 2, 3. 

place, s. 49. 

presumption, s. 108, expl., and s. 178. 
price, 8. 89. 

steps to protect principal’s interest, s. 209. ^ 

time for accepting proposal, s. 6. 

for ro-scllinjfj s. 107. ^ • 

for examination and trying -goods sold with warranty, s. 118. 

Ileciprocal promises defined, s. 2, cl./. 

performance of, ss. 51 — 67. ^ 

where they are to be simnltaneou.sly performed, s. 61. 

^ whore ^he order of performance is expressly fixed, s. 52. 

* whore the order is not expressly fixofl, s. 62. 

liability of party preventing performance of one, s. 53. 
llecognition of title of subsequent buyer, s. 98. 

Rocognfzance, s. 74, expl. 

Ito-delivory to bailor without title, s. 166. 

Ttedomplion of goods pledged, s. 177. 

Refu.sal to accept offer of performance, s. 38. 
to perform j^romise, s. 30. 

wholly, s. 30. 

to give reasonable facilities for ]>erformance of promise, s. 67. 
to accept when goods not ordered are .sent with goods ordcrotl, s. 119. 
goods sold, s. 120. 

to pay lawful charges of finder, s. 160. 

Registration of ftocnnients, law relating to, saved, s. 10. 

of written agreement without consideration, .s. 25, cl. 1. 

Regulations saved, s. 1. 

Reimbursement of prerson supplying necessaries to incapable person, to one whom be ifl 

bound to support, .«». 68. 
paying moiyjy duo by another, s. 69. 

Release of one ijoint-promisor, s. 44. 

of principal debtor di.'icharges surety, s. 134. 
of one cosurety, eiTc<!t of, s. 138. 

Remis.cion of performance of promise, s. 63. 

Remote loss or damage, s. 73. 

Rcmiiiioraiion, partner not entitled to, s. 264, o1. 4. 

Renunciation of agency, s, 201. 

compensation for, s. 205. 
notice of, s. 206. 

may be exprcs.sed or implied, s. 207. 

Repayment by person to whom money has been paid by mistake or under coercion, s. 72. 
R.epeal of enactments, s. 1. 

Representatives of promisor, when hound by promise, s. 37. 

when they may em])loy another to perform promise, s. 40* 
of deceased joint-promisors, s. 42* 

• joint-promisoo, s. 46, % 

cjjr insane principal, s. 209. 
partner, property left in busine.sa by, s. 241. 

^ of partner may apply t(j| Court to wiud-up, s. 206. 

“•flepudiaiion of agent’s transaction on bis own account, s. 215. 
of partnership by minor, s. 248. 
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Besale of floods on buyer’s failure to perform, s. 107. 

Rescission of a contract, s. 62. * 

of voidable contract, s. 64. 

communication or revocation of, s. 66. 
of contract, compensation to person rightfully rescinding, s. 76. 

on failure of buyer to pay price at time fixed, s. 121. 

Responsibility of agent for sub-agent, ss. 192, 193. • 

Restoration by person rescinding voidable eontrart, s. 64. 

of advantage received under void agreement or oontraot becoming void, s. 65. 
of goods lent gratuitously, s. 159. 

Restraint of marriage, s. 

• of exercise of trade, &c., s. 27. 
of legal procccAiug^ s. 28. 

Retainer of goods by seller s. 96. 
agent’s right^of, s. 217. 

Retirement of a partner, s. 253, els. 6, 9. 

Retiring partner, property left in business by, s. 241. 

Return by person^ whom anything has been delivered by mistake or under coercion, 
s. 72. 

• • of goods bailed, s. 160, 

Revenue, sale for arrears of, s. 23, ill. t. 

Revocation of proposals and acceptances, ss. 3 and 6. 

Revocation when completely communicated, s. 4. 

^of rescissiou of voidable coutract, s. 66. 
of authority, .s. 201. 
compensation for, s. 205. 
notice of,'s. 206. 

may be e5cpre'->ed or im]>1ied, s. 207. 
of coutiiming guarantee, s. 200. 

by change in firm, s. 260. 

JRtrward, finder of gdbds may sue for, s. 100. 

flight of stoppage in transit, continuance of, h. 101. 

cessation of, on* assignment by buyer of ^Qcument showing 
title, s. 102. 

Risk in separating goods ordered from goods not ordered, s. 119. 
faults in goods bailed exposing bailee to, s. 150. 

Sale of good-will, s. 27. 

for illegal purpose, s. 67. 

defined, s. 77. 

how effected, s. 78. 

on credit, s. 78, ills, c and d, 

of immoveable and moveable property, s. 86. 

of non-existent goods, s. 87. 

by one joiiit-owner, s. 108. 

by sample, s. 112. 

breach of eon tract of, s. 120. 

by finder of goods, s. 109 

of thing pledged, s. 176. ^ 

See Applications Auctions Buyer ; Concealments Delivery s DenominaHmtr'" 
Destructions BarncM s Examinations Finxshiny ; OambUng-hiniee s InsoU 
vencys Latent dt^feds s Liens Loss; Majority; Makings Moveable pro- 
perty ; Negotiable instrumenls^s Notire ; Order ; Part-payments Payment/ 
Places Possession; Postponement; Presumjtiion ; Price; Profits Property/ 
Puffers/ Recognition/ Refusal; Re-sale; Ship; Warranty /' Weighment. 

Sample, warranty on sale of goods by, s. 112. 

Satisfaction in.stoad of performance of promise, s. 63. 

Securities, suroty’.s right to benefit of creditor’s, s. 141. 

Separate debts of partner, payment of, s. 262. 

property of piirtner, a]»plication of, s. 2^2. 

Separation of goofJs ordered from goods not ordered, 8, 119. 

Servant remunerated by share of profits, riot a partner, s. 242. 
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Set of promises, s. 2, cl. e. 

Set-off, performance of promise by, s. 50. • 

Ship, ** to be rigged and sale of, s. 80, ill'.' 

putting goods sold on board purobaser’s, s. 90, ill. h, 
joint owners of, not partners, s. 239, ill. e. 

Short title, s. 1. 

Signature of promise to pay debt barred by limitation, s. 25. 

Silence, when fraud, s. 17, expl. 

guarantee obtain^ by keeping, s. Id8. 

See Concealment, 

Skill required from agent, s. 212. 

See Want of ekUl, 

Smuggled goods, contract to deliver, s. 68, ilk 

Solicitor, bill drawn without authority by one of a firm of, s. 25. ill. h, 

Sound mind, s. 12. 

Specific performance of contract to refer to arbitration, s. 28, oxcep. 1. 

Specified purpose, warranty on sale of goods firdcred for a,*8. 114. 

Stakes, suit for, s. 30. 

State in which buyer is to take goods, sale where seller is to put into, s. 80. 

Statutes saved, s. 1. 

Stolon property, purchase of, in good faith, s. 108, ill. a. 

Stoppage in transit, ss. 99 and 106. » 

continuance of, s. 106. 
cessation of, s. 102. 
how effected, s. 104. 
right of seller on, s. 106. 
re-sale after, s. 107. 
of re-delivery of goods bailed, s. 167. 

Sub-agent, when agent may employ, s. 190. * 

definodjie. 191. 

when he represents principal, s. 192. 
agent’s responsibility for act of, s. 192. 
responsible to agent, s. 192. 
when responsible to principal, s. 192. 
appointed without authority, s. 193. 
termination of his authority, «. 210. 

Subsequent advances by pawnee, s. 174. 

Sul)stitution of one Antraot for another, s. 62. 

Suggestion of what is not truo, s, 17, el. 1. 

Support, obligation to, €. 68. 

Surety defined, s. 126. 

liability of, s. 128. 

his rights on payment or performance, s. 140. 
his right to benefit Of creditors’ securities, s. 141. 
agakfst prineipal debtor, s. 43, expl., s. 146. 

Telegram,' revocation of proposal or acoeptanoo by, s. 4, ill. e. 

Tender, s. 78. 

Termination of agency, s. 201. 

where agent has an interest, s. 202. 
when it takes efiPeot, s. 208. 
bv grinotpars death or insanity, s. 209.^ 
of sub-agent’s authoritv, «. 210. 

Time when proposal may be revoked, s. 5. . 

when acceptance may be revoked, s. 6^ 

,^^hen proposal is revoked by lapse of, s. 6, ol. 8. 

^ for performance, ss. 46, 47, 48, 60. 
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Time whore no time specified and no application to be made, s. 40. 
where time is specified and no applioatiou to be made, s. 47. 
prescribed or sanctioned by promisee, s. 50. 
of the essence of the contract, 8 . 66 . _ • 

failure to perform where time is essential, s. 56. 

is not essential, s. 55. 
of payment arriving before delivery of goods, s. 90. 
failure to paj" pric^ at fixed, s. 121 . 

to princip^ debtor, surety when discharged by contract to give, s. 136. 

■when surety not dis^arged, s. 136. 
for retiring from partnership, s. 254, els. 8 , 9. 

Title given by seller of goods to buyer, a. 108. 

seller when respoi^iblo for l)adnoss of, s. 109. 

Trade, saving of usages and customs of, s. 1 . 
agreement in restrlfeiiit of, s. 27. 
custom of, s. 110 . 

Transfer of ownership by sale, s. 77. 

to third person of i>artner*s interest, s. 254, ol. 3. 

Transit, goods wffen deemed to be in, s. 100 . 

Transmission of coininunication^of revocation, s. 4. 

Trouble in separating goods ordered from goods not ordered, s. 119. 

Unauthorized act, ratificatioji of, s. 199. 

Uncertain future event, contract contingent on the happening of, s. 32. 

on the nou-happctiing of, s. 33. 

Uncertainty, agrcenionts void for, s. 29. 

Undisclosed principal, s. 230, cl. 

agent, rights of parties to contracts made by, s, 231. 

Unlawful detaining of property, s. 13. 

threatening to detain property, s. 15. 
object nr consideration, s. 23. 
act, contract to do, s. ' 

' Undue influence defined, s. 16, 

^ consent caused by, s. 19. 

Unqualified acceptance, s. 7. 

Unsoundness, s. 17, ill. a. 

Usage of trade, saved, s. 1 . 

Usual course of things, s. 73. 

hours of business, ss. 47, 48. 

Valuable consideration, s, 102 . • 

Value of subject-matter, erroneous opinion as to, s. 20 . 

Variance in terms of contract, discharge of surety by, s. 138. 

Void agreement defined, s. 2 , cl. . 7 , and see s, 67. 

when consideration or object unlawful in part, s. 24. 
w’hen made without consideration, s. 25. 

Void contract defined, s. 2 , cl.^'. 

Voidable contract defined, s. 2 , cl. i. 

where consent is caused by coercion, &o., b. 19. 

when one party prevents the other from performing reciprocal promise, 
s. 53. 

communication or revocation or rescission of, b« 66 . 
consoquoncos of rescinding, s. 64. 

sale of goods by person possessing them under a, s. 108, oxpl, 3 . 
contract of bailment when a, s. 153. 

Wager, agreements by way of, s. 30. 

WanE of skill, componsaticn for consequences of agent’s, s. 212. 

for injury caused by priiicipars, s. 226. 

War, contract when rendered void by declaration of, s. 0 b, ill. d. 

Warehouse-keeper’s certificate, pledge by j^snossor of, s. 178 . 

certiorate, s. 108, expl. 1 . 

Warrant for delivery, s. 108, oxpl. 1. 
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Warrant for delivery, pledge by x>oss68Sor of, s. 178. 

Warranty, sa. 109 — 118. ^ 

established by customs of trade, s. liO. 
on sale of pravisions, s. 111. 
by sample, s. 112. 

of goods as being of a certain denomination, s. 113. 
of goods ordered for a specified purpQso, s. 114. 
of article of well-known ascertained kind, s. 115. 

Weighment, sale of goods requiring, s. 81, ills, a and &. 

Wharfinger, delivery to, s. 91. 

W'harfingers, their liens, s. 171. 

Wharfinger’s certificate, s. 108, oxpl. 1. 

pledge by possessor of, «. 178. 

Widow of deceased partner receiving annuity out of profits jiot a piirtncr, s. 243. 
Wilful wrong, s. 192. 

Winding up private partnership, ss. 263 — 2G5. 

W’^itnesses, saving of certain laws requiring, s. 10. 

.Words, proposal or acceptance made in, s. 9. 

acciuiesconce in aontinuaucc of contract siguifted by, s. 39 
Writing, saving of certain laws requiring, s. 10. 
agreement made in, s. 25. 

contract to refer to arbitration in, s. 28, excep. 2. 
guarantee need not bo in, s. 126. 

Wrong-doers, suits by bailees or bailors against, s. 180. 

Wrongful refusal to accept goods sold, s. 120. 
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THE COURT FEES’ ACT, 

NO. VII. OF 1870. . 


Bbceived the G.-G.’s Assent on the 11th March 1870. 

CHAPTER I. 

Preliminary. 

1. This Act may be called * The Court Fees’ 
Act, 1870:” 

It extends to the ivhole of British India ; 

And it shall come into force on the first day 
of April 1870. 

XIV, of 1870,] 

CHAPTER 11. 

Fees in the High Courts and in the Courts op Small Causes 
AT THE Presidency Towns. 

3- The fees payable for the time tieing to the clerks and officers (other 
Levy of fees in Courts than the sheriffs and attorneys; of the High Courts 
on their original sides. established by Letters Patent, by virtue of the 

power conferred by Statute twenty -fourth . and twenty -fifth of Victoria, 
chapter one hundred and four, section fifteen, 

or chargeable in each of such Courts under number eleven of the first, 
and numbers seven, tw^Jve, fourteen, sixteen, twenty, and twenty-one of the 
second, schedu^ to this Act annexed ; 

and the fees for the time being chargeable in the Courts of Small 
Levy of fees in Presidency Causes at the Presidency-towns and their several 
Small Cause Courts. offices ; • 

shall be collected in manner hereinafter appearing. 

4* No document of any of the kinds specified in the first or second 
-F... on dooutn®nt8 filed, jchedule to this Act annexed, as chargeable with 
&c., in High Courts in thoir fees, shall be filed, exhibited, or recorded in, ®r 
extraordinary jurisdiction. shall be received or furnished by, any of the said 
High Courts in any case coming before such Court in the exercise of its 
extraordinary original civil jurisdiction j 

or in the exercise of its extraordinary original criminal jurisdiction ; 
or in the exercise of its jurisdiction as regards appeals from the judg- 
In thoir appellate juris^o ment of two or more J udges of the said Court, 
tion. or of a Division Court ; 

or in the exercise of its jurisdiction as regards appeals from the Courts 
sulject to its superintendence ; • 

Courts of reference and or in the exercise of its jurisdiction as a Court 

revision. of reference or rev^ion ; 


Short title. 

Extent of Act. 
Gommenoement of Act. 

2. [SepeaZed by Act 
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1870. unless in respect of such dopument there be paid a fee of an amount 

“T not less than that indicated by either of the said schedules as the proper fee 

Act 7. fQj, document " 

5. When any difference arises between the officer whose duty it is to 
Procedure in of differ, see that any fee ia paid under thia chapter, and 

once as to* necessity or amount any suitor or attorney, as to the necessity of pay- 
of fee- ing a fee or the amount thereof, the question 

shall, when the difference arises in any of the said High Courts, be referred 
to the taxing-officer, whose decision thereon shall be final, except , when tho 
questidn is, in his opipion, one of general importance, in which case he shall 
refer it to the final decision of the Chief Justice of such High Court, or 
of such Judge of the High Court as the Chief Justice shall appoint either 
generally or specially in this behalf. 

When any such difference arises in any of the said Cofirts of Small 
Causes, the question shall be referred to the Clerk of the Court, whose 
decision thereon shall be final, except when the question is, in his opinion, 
one of general importance, m which case he shall refer it to the final decision 
of the First Judge of such Court. 

The Chief Justice shall declare who shall be taxing-officer within tho 
meaning^ of the first paragraph of this section. 

CHAPTER III 

Fees in other Courts and in Public Offices. 

6. Except in the Courts hereinbefore mentioned, no document of any of 

Foe, on dooumonls filed, sp^ciHcd as chargeable in the first or 

kc , ia mufassal Oourt«j or in second schedule to this Act annexed shall be filed, 
public offices. exhibited, or recorded in any Cour^. of Justice, or 

shall be received or furnished by any public officer, unless in respect of such 
document there be paid a fee of an amount not less than that indicated by 
either of the said schedules as the proper fee for such document. 

Computation of fees pay- 7. The amount of fee payable under this Act 

able in certain suits i in the suits nexc hereina|^cr mentioned shall be 

computed as follows : — 

i. In suits for money (including suits for damages or Compensation, or 
arrears of maintenance, of annuities, or of other 
for money: sums payable periodically) — according to tho 

amount claimed ; 

ii In suits for maintenance and annuities or other sums payable 
for maintenance and an- pfiriodically — according to the value of the subject- 
= matter of the suit, and such value shall be deemed 

to be ten times the amount claimed to bo payable for one year ; 

iii. In suits for moveable property other than money, where the subject- 
for other moveable pro- matter has a niarket-value — according to such 

petty having? a market-value : yalue at the di^to of presenting the plaint ; 

iv. In suits — 

for moveable property moveable propertjfc whore tho subject: 

no market- value : matter has no mark<it-valur, as, for instance, in 

fhe case of documents relating to title, 
to enforce n rfeht to ehnre W cnjOTce the right to sharo in any pro- 
in joint family property : perty on the ground that it il joint, familyspsp- 

perty, 
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for a doclaratoiy docree and 
oonsequential relief: 


(o) to olitain a declaratory decree or order, 
Where consequential relief is prayed,, 
for an injunction : « (<^0 obtain an injunction, 

for easements ; (^) ^ right to some benefit (not herein 

otherwise provided for to arise out of land, and 
for accounts : for accounts — 

according to the amount at which the relief soqght is valued in the 
plaint or iiiemorandum of appeal. 

In all such suits the plaintifi shall state the amount at which he values 
the relief sought, and the provisions of the Code of Civil Procedure, section 
thirty^ne, shall apply as if, for the word * claim,’ the ^ords ‘ relief bought* 
were substituted. • 


V.- In suits for the possession of land, houses, and gardens — according 
for possession of land, to the value of the subject-matter ; and such value 
houses, and gardens: shall be deemed to be — 

where the subject-matter is land, and — • 

(а) where the land forms an entire or definite share of an estate 

paying annual revenue*to Government, * • 

or forms part of such an estate, and is recorded in the Collector’s regis- 
ter as separately assessed with such revenue, 
and such revenue is permanently settled — 
ten times the revenue so payable : 

(б) where the land forms an entire estate, or a definite share of an es- 
tate paying annual revenue to Government, or forms part of ‘such estate, 
and is recorded as aforesaid ; 

and such revenue is settled, but not permanently — 
five times the revenue so payable : ^ 

(c) where the land pays no such revenue, or has been partially exempted 
from such payment, or is charged with any fixed payment in lieu of such re- 
venue, • 

and nett profits have arisen from the land during the year next before 
the date of presenting the plaint — 
fifteen times such nett profits ; 

but where no such nett profits have arisen therefor—the amount at 
which the Court shall estimate the land with reference to^the value of simi- 
lar land in the neighbourhood : 

(ci) where ^he land forms part of an estate paying revenue to Govern- 
ment, but is not a definite share of such estate, and is not separately assessed 
as above-mentioned — the market-value of the land : 

Provided that, in the territories subject to the Governor of Bombay in 
Proviso as to Bombay Pro- Council, the value of the land shall be deemed 
to be— 

(1) where the land is held on settlement for a period not exceeding 
thirty years, and pays the full assessment to Government — a sum equal to 
five times the survey-assessment ; 

(-2) where the land is held on a permanent settlement, oij on a settle- 
ment for any period exceeding thirty years, and pays the full assessment to 
Government — a sum equal to ten times the survey-assessment ; and 

(3) where the^whole or any part of the annual survey -assessment is 
remitted— a sura computed under paragraph (1) or paragraph (2) of this pro- 
viso, as the case may be, ip addition to ten times the assessment or the por- 
tion of assessment so remitted ; . 

^ Explmiati<m.—l\iQ word ‘estate,’ as used in this paragraph, means any 
land subject to the payment of revenue, for which the proprietor, or a 

• f ^ 0..0. M.— 12 


1870. 
Act 7. 
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1870. farmer or raiyat, sliall have execut^ a separate engagement to Govemmenti 
" * _ or which, in tlio absence of such engagement, shall have been separately as- 

Act 7, g0ssed with revenue ; « 

f 

(e) where the subject-matter is a house or garden — according to the 
for liousos and gardens : inarket-value of the house or garden. 

vi. In suits to enforce a right of pre-emption — according to the value 
to enforce a right of pre- (computed in accordance with paragraph v. of tl.ia 

emotion : Section) of the land, house, or garden in respect of 

which the right is claimed ; 

vii. In suits for ‘‘the^ interest of an assignee of land revenue — fifteen 
for intoroat of assigneo ol times his nett profits as such for the year next be- 

land-revenue : fore the date of presenting the plaint : 

viii. In suits to set aside an attachment of land or of an interest in land 

tosetasWeanattaohmont: or rcvenuc-according to the amount for which 
the land or interest was attached : 

5i‘ovid('d that, where swh amount exceeds the v^lue of the land or in- 
terest, the amount of fee shall be computed as if the suit were for the pos- 
session of such land or interest : 


to redoora : 
to foreclose : 


ix. In suits against a mortgagee for the re- 
covery of the property mortgaged, 

and in suits by a mortgagee to foreclose the 


mortgage, 

or, where the mortgage is made by conditional sale, to have the sale de- 
clared absolute — 


according to the principal money expressed to be secured by the iustru- 
< 111611 1 of mortgage : 

€ for8j)ccific performance: X. In suits for specific performance — 

(a) of a contract of sale — accoreftng to the amount of the considera- 
tion : 


ij)) of a contract of mortgage — according to the amount agreed to be 
secured : 


(c) of a contract of lease — according to the aggregate amount of the 
fine or premium (if any), and of the rent agreed to be paid during the first 
year of the terra ? 

(ft) of an award — according to the amount or value of ^he property in 
dispute : 

between landlord and ton- following Buits between landlord 

aut. and tenant ; 


{fi) for the delivery by a tenant of the counterpart of a lease, 

(A) to enhance the rent of a tenant having a right of occupancy, 

(c) for the delivery by a landlord of a lease, 

(//) to contest a notice of ejectment, 

(<e) to recover the occupancy of land from which a tenant has been ille- 
gally ejected by the landlord, and 
( / ) for*abatement of rent — 

according to the amount of the rent of the land to which the suit refers, 
payable for the year next Viefore the date of presenting the plaint. 

8. The amount of frie payable under this Act on ^ memoranduni of ap- 
F^eonmenioranMimof ap. aginst an order j^datlng to^ compensation 

peal against yrdor relating to under any Act for the time being in force for the 
compensation. acquisition of«land for public purposes shaUbe 

computed according to the difierence between the amount awarded and tbb 
amount claimed by the appollt^it. 
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9. Tf the Court sees reason to think that the annual nett profits or the 
Power to ascerf.ain nett pro- market- value o^ any such land, house, or garden 

fitM or market-value. as is mentioned in section seven, paragraphs five 

and six, have or has behn wrongly estimated, the Court may, for the purpose 
of computing the fee payable in any suit .therein mentioned, issue a com- 
mission to any proper person, directing him to make such local or other in- 
vestigation as may be necessary, and to report thereon to the Court. 

10. i. If, in the result of any such investigation, the Court finds that 

Procedure where nett pro- profits or market- value have or has been 

fitH or market-value wrongly wrongly estimated, the Court, if the estimation has 
e'itinmted. been excessive, may, in its jjiscretion, reiiAid the 

excess paid as such fee : but if the estimation basl)een insufficient, the Court 
shall require the plaintiff to pay so much additional * fee as would have been 
payable had the said market-value or nett profits been rightly estimated ; 

11. In such case the suit shall be stayed until the additional foe is paid. 
Tf the additional fee is not paid within such time as the Cohrt shall fix, the 

suit shall be dismissed : • 

• • 

iii. Section one hundred and eighty of the Code of Civil Procedure shall 
bo construed as if the words * the market-value of any property or ’ were 
iiiRorted after the word ‘ ascertaining,’ and as if the words * or annual nett 
profits’ were inserted after the word ‘damages.* 

11. In suits for mesne-profits, or for iimnoveable property and mesne- 

Proeodure in suibi for proti*®. «»• account, if the profits or amount 

DioHiio-profita or account when decreed are or is in excess of the profits claimed or 
amount ^creed exceeds the amount at which the plaintiff valued the relief 
amoun o a mo . sought, the decree shall not ho executed until the 

difference between the fee actually paid, and the fee wbicli would have been 
payable had the suit comprised the wl^le of the profits or amount so decr(*edfj 
shall have been paid to the proper officer. 

Where the amount of m<»sne-profits is loft to he ascertained in the course 
of the execution of the decree, if the profits so ascertained exceed the profits 
claimed, the further execution of the decree shall he stayed until the differ- 
ence between the fee actually paid, and the fee which would have been pay- 
able had the suit comprised the ^vholo of the profits so ascertained, is paid. 
If tho additional fee is not paid within such time as the Court shall fix, the 
suit shall he di^issed. 

12. i. Every question relating to valuation for the purpose of deter- 
DocMion of questions as to mining the amount of any fee chargeable under 

valuation. this chapter on a plaint or memorandum of appeal 

shall be decided by the Oourt in which such plaint or memorandum, as the 
case may he, is filed, and such decision shall be final as between the parties 
to the suit : 

ii. But whenever any such suit comes before a Court of appeal, reference, 
or revision, if such Oourt considers that the said question has been wrongly 
decided, to the detriment of the revenue, it shall require the party by whom 
such fee has been paid to pay so much additional fee as would have been 
payable had the question been rightly decided, and the provisions of section 
ten, paragraph ii.. Shall apply. ^ 

13. If an appeal or pjaint, which has been rejected by tho lower Oourt 
Refund of foe paid on me- on any of the grounds mentioned in the Code of 

to^ndutn of appeal. Civil Procedure , is ordered to be received, or if a 

suit is remanded in appeal^ ou dny of the grounds mentioned in section three 


1870. 
Act 7. 
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hundred and fifty-one of the same jOode, for a second decision hy the lover 
Oourt, the Appellate Oourt shall grant to the appellant a certificate, author^ 
izing him to receive back from the Oolleotor the full^ amount of fee paid on 
the memorandum of appeal : 

Provided that, if, in the case of a remand in appeal, the order of remand 
shall not cover the whole of the subject-matter of the suit, the certificate so 
granted shall not authorize the appellant to receive back more than so much 
of the fee as would have been originally payable on the part or parts of such 
subject-matter in respect whereof the suit has been remanded. 

14 Where an application for a review of judgment is presented on or 
Refund of feo on applwa- after the ninetieth day from the date of the decree, 
tion for review of judgmont. ^ •the Oourt, unless the delay was caused by the ap- 
plicant’s laches, may, in its discretion, grant him a certificate, authorizing 
him to receive back from the Oolltsctor so much of the fee paid on the applica- 
tion as exceeds the fee which would hskve been payable had it been presented 
before such day.* 

. V- Where an application for a review of judgment is admitted, and 
Refund whore Court ro- where, on the re-hearing, the Court reverses or 
versos or modifies its former modifies its former decision on the ground of mis- 
docisioa on ground of mwtako. qj. applicant shall be entitled 

to a certificate from the Court authorizing him to receive V>ack from the Col- 
lector so much of the fee paid on the application^ as exceeds the fee payable 
on any other application to such Court under the second schedule to this 
Act, No. one, clause (b) or clause (<f). 

But nothing in the former part of this section shall entitle the applicant 
to such certificate where the reversal or modification is due, wholly or in par^ 
to fresh evidence which might have been produced at the original hearing. 

^ 16. When any appeal is prescinded to a Civil Oourt, not against the 

Additional foo where ro- ^hole of a decision, but only against m much 
spondent takes ohjoction to thereof as relates to a portion of the subject-mat 
unapptaled part of fiecroo. and, on the hearing of such appcal- 

the respondent takes, under Section three hundred and forty-eight of the Code 
of Civil Procedure, an objection to any part of the said decision other than 
the part appealcrl against, the Court shall •not hear such oVtjection until the 
respondent shall fiave paid the additional fee which would have been payable 
had the appeal comprised the part of the decision so objected to. 


17. Where a suit embraces two or more distinct subjects, tho^plaint or 
memorandum of appf^al shall be chargealde with 
the aggregate amount of the fees to which the 
plaints or memoranda of appeal in suits embracing separately each of such 
subjects would be liable under this Act. 

Nothing in the former part of this section shall be deemed to affect the 
power coferred by the Code of Civil Procedure, section nine. 


18. When the first or only examination of a person who complains of 
Writton oxaminations of the offence of wrongful confinement, or of wrong- 
complainants. Ini restraint, or of any offence other than an of- 

fence for which police-officers may arrest without a warrant, and who has not 
already presented a petition on which a fee has been levidl^ under this Act, is 
reduced to writing under the provisions of the Code eff Criminal Procedure, 
the complainant shall pay a fee of eight annas, unless the Court thinks fit to 
remit such payment. , 


See Act XX. of 1S70. 

% 
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19. Nothing contained in this Act shall 1&70, 
render the following documents chargeable ^ith 
an j fee : — 

i. Power-ofrattorney to institute or defend a suit when executed by 
an officer, warrant-officer, non-commissioned officer, or private 
of Her Majesty’s army not in civil eniployinent. ^ 

Declarations mentioned in section one hundred and eighteen and 
section one hundred and sixty-four of the Code of Civil Pro- 
cedure. 

Written statements called for by the Court after the first hearing 

of a suit. * . y c 

Plaint presented to a Military Court of Requests and petition for 
execution of a decree of such Court. • 


Exemption of certain doeu- 
ments. 


ii. 


111 . 


iv. 


V. Plaints in suits tried by Village Munsifs in the Presidency of Fort 
St George. 

vi. Plaints and processes in suits before District Pdnchiyats in the 

same Presidency. • ^ ^ 

vii. Plaints in sui& before Collectors under Madras Regulation XII. 

of 1816. 

viiL Probate of a will, letters of administration, and certificate men- 
tioned in the first schedule to this Act annexed, nunil>Qf twelve, 
where the amount or value of the property in respect of which 
the probate or letters or certificate shall be granted does not 
exceed one thousand rupees. 

ix. Application or petition to a Collector or other officer making a 
settlement of land-revenue, or to a Board of Revenue, or a 
Commissioner of Revenue, relating to matterts connected with • 
the assessment of land or the ascertainment of rights theretef 
^ interests therein, if^presented previous to the final confir- 
mation of such settlement. 


X. Application relating to a supply for irrigation of water. belonging 
to Government. 

XL Application for leave to extend cultivation, or to relinquish land, 
when presented to an officer of land-revenue by a person hold- 
ing, under direct engagement with Government, land of which 
• t)m revenue is settled, but not permanently. 

xii. Application for service of notice of relinquishment of land or of 

enhancement of rent. 

xiii. Written authority to an agent to distrain. 

xiv. First application (other than a petition containing a criminal charge 

or information) for the summons of a witness or other person 
to attend either to give evidence or to produce a document, or 
in respect of the production or filing of an exhibit not being 
an affidavit made for the immediate purpose of being produced 
in Court. 

XV. Bail-bonds in criminal cases, recognizances to prosecute or give 
evidence, and recognizances for personal appearance or other- 
wise.* 

xvi. Petition, application, charge, or informatidh respecting any offence, 
when presented, made, or laid to or before a police-office’r, or 
to or before the heads of villages or the village-police in the 
territories respectively subject to the Governors in Council of 
Madras and Bombay. 
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1870. xvii. Potition by a prisoner, or other person in duress or under restraint 
"T . ' of any Court or its^thcers. 

AOt T, xviii. Complaint of a public servant (as defined in the Indian Penal 
Code), a municipal otlicer, or servant of a Railway Company, 
xix. Application for permission to cut timber in Government forests, or 
otherwise relating to such forests. 

XX. Application for the payment of money due by Government to the 
applicant. 

xxi. Petition of appeal against the chaukiddri assessment under Act 
No. XX. of 1856, or against any municipal tax. 

x»ii. Applications for compensation under any law for the time being in 
force felaijng to the acquisition of property for public pur- 
poses. 9 

xxiii. Petitions presented to the Special Commissioner appointed under 
Bengal Act No. IT. of 1860 {fo ascertaiti^ regulate^ and record 
certain tenures in Chutid Ndypur). 

xxiv. Petitions under the* Indian Christian Marriage Act, 1872, sections 
. • forty -five and* forty-eight. • 


CHAPTER IIIA.t 

pRODATES, Letters of Administration, and Certificates op 
Administration. 

19 A. Where any person, on applying for the probate of a will or letters 
Kolief where too high a of administration, has estimated the property of 
•Court-foe has Ixsen paid. the deceased to be of greater value than the samo 

lias afterwards proved to be, and has consecpiently paid too high a Court-fee 
thereon, if within six months after the true value of the projjerty has been 
ascertained, such person producc‘S the probate or letters to thti Chief Con- 
trolling Revenue Authority of the province in which the probate or letters 
has or have been granted, 

and delivers to such Authority a particular inventory and valuation of 
the property of the deceased, vM^ritivd by apidavit or affirmatioii, 

and if such* Authority is satisfied that a greater feo was paid on tho 
probate or letters than the law required, ^ 

the said Authority may — 

(a) cancel the stamp on the*, probate or letters, if such stamp has not 
been already cancelled ; 

(h) substitute another stamp for denoting the Court-fee which should 
have been paid thereon ; and 

(c) make an allowance for the difference between them as in the case of 
spoiled stamps, or repay the same in money, at his discretion. 

19B. Whenever it is proved to the satisfaction of such Authority that 
Kdiof where debte ,i.,o an executor or administrator lias paid debts duo 
from a deoeatied person have from the deceased to such an amount as, being 
been paid out of his estnto. deducted out of the amount of value of the estate, 
reduces the same to a sum which, if it had been the wlmle gross amount or 
value of the estate, would have occasioned a less Oou(t-fee to be paid on the 
probate or letters of administration granted in respect of such estate, than 
has been actually paid thereon under this Act, 

■ • - - - 

* See Aot XV. of 1872. «. 2. ^ 

t Tiiitt chapter hsm iusertod by Act XXli. gf 1875, a. 6. 
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such Authority may return the difference, provided the same lie claimed 
within three years after the date of such pfobate or letters. 

But whep, by reason of any legal proceeding, the debts due from the 
deceased have not been ascertained and paid, or his effects have not been re- 
covered and made available, and in consequence thereof the executor or ad- 
ministrator is prevented from claiming the return of such difference within 
the said term of three years, the said Authority may alVow such further time 
for making the claim as may appear to be reasonable under the circumstances. 

190. Whenever such a grant of probate or letters of administration has 
Relief in case of several been or is made in respect of J^he whole of tlfe pro- 
fifranta. perty belonging to an estate, and the full fee charge- 

able under this Act has been or is paid thereon, no* fee shall be chargeable 
under the same Act when a like grant is made in respect of the whole or &iiy 
part of the same property belonging to the same estate ; 

Whenever such a grant has been or is made in respect of any property 
forming part of an estate, the amount of fees then actually paid undey this 
Act shall be deducted when a like grant is made in respect of property belong- 
ing to the same estate, identical with or including the property to which the 
former grant relates. 

191). The probate of the will, or the letters of administration of the 

Probate declared valid a. deceased, heretofore or here- 

to trust-proporty, though not after granted, shall be deemed valid and available 
covered by Court-fee, l,y hig executors or administrators for recovering, 

transferring, or assigning any moveable or immoveable property whereof or 
whereto the deceased was possessed or entitled, either wholly Or partially, as 
a trustee, notwithstanding the amount or value of such property is not in-/ 
eluded in the amount or value of the q^tate in respect of wdiich a Ocurt-fee 
was paid on susti probate or letters of administration, 

19E. Where any person, on applying for prohate or letters of adminis- 
Provision for case where too tration, has estimated the estate of the deceased to 
low a Court-fee has li^en paid be of less value than the same has afterwards 
on probates, &c. proved po be, and has in consequence paid too low 

a Court-fee thereon, the Chief Controlling Revenue Authority of the province 
in which the probate or letters has or have been granted may, oh the value 
of the estate of the deceased being verified by affidavit or affirmation, cause 
the probate or letters of administration to be duly stamped on payment of 
the full Court-fee which ought to have been originally paid thereon in re- 
spect of such value and of the further penalty, if the probate or letters is or 
are produced within one year from the date of the grant, of five times, or if 
it or they is or are produced after one year from such date, of twenty times, 
such proper Court-fee, without any deduction of the Court-fee originally paid 
on such probate or letters : 

Provided that, if the application be made within six months after the 
ascertainment of the true value of the estate and the discovery that too lo^ 
a Court-fee was at first paid^on probate or letters, and if the said Author- 
ity is satisfied that«such fee was paid in consequence of a mistake, or of its 
not being known at the time that some particular pdrt of the estate V>elonged 
to the deceased, and withoat any intention of fraud or to delay the payment 
of the proper Court-fee, the said Authority may remit the said penalty, and 
casfSe the probate or letters to be duly stamped on payment only of the sum 
wanting to make up the fee which should have been at first paid thereon. 


1870. 
Act 7. 



‘96 


COURT PEES. 


1870. 19F. In case of letters of administration on which too low a Oburt fee 

“T”' Aj • has bedh paid at first, the said Authority shall not 

Ant rr Administrator to givo pro- r . . j i t. 

•• per security before letters cause the Same to be duly Ej^mped in manner afore- 
stamped under section 19E. gaid, until the administrator has given such secu- 
rity to the Court by which the letters of administration have been granted as 
ought by law to have been given on the granting thereof, in case the full 
value of the estate o{ the deceased had been then ascertained, 

190. Where too low a Court-fee has been paid on any probate or letters 
Executors. & 0 .. not wing administration in consequence of any mistake, 
full qpurt-foe on probates, or of its not being known at the time that some 
&c., within six months gf ter particular part of the estate belonged to the de- 
discovery of imder-payment. • ceased, if any executor or administrator acting 
under such probate or letters does not, within six months after the first day 
of April 1875, or after the discovery of the mistake, or of any effects not 
known at the time to have belonged to the deceased, apply to the said Author- 
ity, and pay wBat is wanting to make up the Court-fee which ought to have 
been^ paid at first on such probate or letters, he shall forfeit the sum of 
one thousand rupees, and also a further sum at the rate of ten rupees per 
cent, on the amount of the sum wanting to make up the proper Court-fee. 

19H. The provisions of sections 19A to 19G (both inclusive) shall, 

Sections 19A to 19G applied mufanc/u, apply to certificates granted 

to certificates under Acta XL. under Act No. XL of 1858 ( /ot* hfittcr pro- 

of 186s and XX. of 1864. vision fov the care of the persona and property of 

Minors in the Presidency of Fort William in Bengal) or Act XJT, oj 1864 
( for making better provision for the care of the persona a^nd property of Minwa 
in the Presidency of Bombay) and to the holders of such certificates. 


CHAPTER IV. 


Process Fp.es. 


Rules as to costs of pro 20. The High Court shall, as soon as may be, 

cesses make rules as to the following matters : — 

i. the fees chargeable for serving and executing processes issued by such 
Court in its appellate jurisdiction, and by the other Civil and Revenue Courts 
established within the local limits of such jurisdiction ; 

ii. the fees chargeable for serving and executing proceiSes issued by the 
Criminal Courts established within such limits in the case of offences other 
than offences for which police-officers may arrest without a warrant; and 

iii. the remuneration of the peons and all other persons employed by 
leave of a Court in the service or execution of processes. 

The High Court may, from time to time, alter and add to the rules so 
made. 

All such rules, alterations, and additions, shall, after being confirmed by 
Gontirmation and publioa* the Local Oovernmen^ and sanctioned by the Go- 
tion of rules. vernor-General of India in Council, be published 

in the local official Gazette, and shall thereupon have the force of law. 

Until such rules shall be so made and published, the fees now leviable 
for serving and executing processes shall continue to bejevied, and shall be 
deemed to be fees leviable under this Act. , 


21. A Table in the English and Vernaculaf languages, showing the fee 
T»ble of prooes. f«M. chargeable foij such service and execution, shall bo 
exposed to view in n conspicuous part of %ach 
Court. 
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22. Subject to rules to be mado hv the High Court, and approved by 
Number of District and the Local Gov^nment and the Oovernor-GeneraJ 

subordinate Courts. ^ of India in Council, 

every District J udge and every Magistrate of a District shall fix, and 
may from time to time alter, the number of peons necessary to be employed 
for the service and execution of processes issued out of his Court and each 
of the Courts subordinate thereto ; • 

and for the purposes of this section, every Court of Small Causes esta- 
Number of peons in Mufas- blished under Act No. XI. of 1865 {to consolidate 
sal Small Cause Courts. and amend the law relating to Courts of Small 

Causes beyond the local limits of tlw ordinary original civil jurisdiction of the 
High Courts of J'udicature) shall be deemed to bd subordinate to the Court 
of the District J udge. ' 

23. Subject to rules to bo framed by the Chief Controlling Kevenue 
Number of peons in Ee- Authority, and approved by the Local Government 

▼oAue Courts. and the Governor-Gteneral of India in Council, 

every officer performing the functions of a Collector of a District shall fix, 
and, may from time to time alter, the number of peons necessary to be em- 
ployed for the service and execution of processes issued out of his Court or 
the Courts subordinate to him. 

24. Every process served or executed under this chapter shall be held 

Process served under this ^ ^ process within the meaning of section one 

chapter to bo held process hundred and* eighty-eight of the Code of Civil 
served under Civil Procedure Procedure, and of section two of Act No. XXIII. 

of 1861 {to amend Act VIIL of 1869). 


CHAFfER V. 

Of the Mode of levying Fees. 


Colleotion of fees by stamps. 


25. All fees referred to in section three, or 
chargeable under this Act, shall be collected by 
stamps. 

26. The stamps used to denote any fee chargeable under this Act shall 
Stamps to be impressed or be impressed or adhesive, or partly impressed and 
adhesive. partly adhesive, as the Governor-General of India 

in Council may, by notificatiom in the Gazette of Indiay from time to time 
direct 


Rules for supply, numbor, 
renewal, and keeping aooounts 
of stamps. 


27. The Local Government may, from time to 
time, make rules for regulating — 


(а) the supply of stamps to be used under this Act, 

(б) the number of stamps to be used for denoting any fee chargeable 
under this Act, 

(c) the renewal of damaged or spmlcd stamps, and 

(d) the keeping accounts of all stamps used under this Act : 

Provided that, in the case of stamps used under section three in a High 

Court, such rules shall be made with the concurrence of the Chief Justice of 
such Court. • ^ 

All such rules shall be published in the local official Gazette, and shall 
thereupon have the force of law. 

^ 28. No document which oughUto bear a stamp under this Act shall be 
Stamping documents inod- of any validity, v unless and until it is properly 
vertently received. stamped. ^ 

0 . Oj M,— 13 


1870. 
Act 7. 
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But if any auol^ (locummit is,^lhrough mistAfee or inadvertence, received^ 
filed, or used in any Cburt 6r ofiicc >vithout being properly stamped, the 
presiding J udge or the head of the otiice, as tho case*‘iuay be, or, in the oasC 
of a Jfigh Court, any Judge of such OoUrt, may, if he thinks fit, order that 
such document be stamped ns he may direct ; and on such document being 
stamped accordingly, the same and every proceeding relative thereto shall be 
as valid as if it had bnen prapcrly stamped in the first instance. 

29 . Where any such document is amended in order merely to correct a 

« mistakc3, and to make it conform to the original 

Amended document. ^ intention of the parties, it shall not be necessary to 
• impose a fresh stamp. 

30. No document^requiring a stamp under this Act shall be filed or 

^ ^ ^ acted upon in any pix>ceeding in any Oourt or office 

Cai,edUtK,»<rf stamp. until thVfitanip has l>e«u cancelled. 

Such office^ as the Court or the head of the office may from time to tinio 
appoint shall, on receiving ^.ny such document, forthwith effect such cancella- 
tion hy punching out the figure-head so as to leave the amount designated 
on the stamp untouched, and the part removed by punching shall lie burnt or 
otherwise destroyed. 


CHAPTER VI. 


Miscellaneous. 

31. i. Whenever an application or petition containing a complaint or 
Repayment of fees paid charge of an offiuico, other than an offence for 


on applioationa to ‘Criminal 
^ Courtfi. 


wliich police-officers may arrest without warrant, is 
presented to a Cnmitml Court, the Court, if it 
convict the accused person, shall, in acmition to the penalty immsed upon him, 
order him to repay to the complainant the fee paid on such application or 
petition. 

iL In the case mentioned in section eighteen, the Court, if it convict the 
accused person, shall, in addition to the penalty imposed upon him, order him 
to repay to the complainant tho fee, if any, paid by the latter for tho exami- 
nation. * 

iii. When the complainant has paid fees for serving igrocessea in either 
of tho cases mentioned in the first and second paragraphs of this section, the 
Court, if it convict the accused person, shall, in addition to the penalty 
imposed upon him, order liiiii to repay such fee.s to the complainant. 

iv. All fees ordered to be repaid under this section may be recovered 88 
if they were fines imposed by the Court. 


32 . The Code of Civil Procedure, sections three hundred and eight and 
Amondment of Act VI 11, three hundred and nine, shall bo read as if, for the 
of 1859, sections 308, 309, words ‘stamp-duty^ and ‘stamp,’ the words and 
figures ‘ fees chargeable under the Court Fees ’ Act, 
1870 ,’ were substituted ; section three hundred and seventy-one of the same 
Code shall bo read as if, for the words ‘a stamp of the value,’ the if^orda 
‘ the payment of tho fee ’ were substituted ; and section three hundred and 
seventy -three of the same Code shall bo read as if, foa the words * 011 a stamp 
paper of the value,’ the words ‘and shall be cliargeable with the fee’ were 
substituted ; and as if for the words ‘ for the stamps,’ the words ‘ the tees ’ 
■were substituted.* . • 


• Sec A«t XVI. of 1870. 
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33* Whenever the filing at exhibition in a Criminal Court of a docu- 

Admbsioninoriminaloasee in reB|»ct; of which <*e proper fee has not 

of docutaentft for whioh pro- been paid 18, in the opinion of the presiaing 0 uage, 
per fee has not been paid. • necewary to prevent a failure of justice, nothing 
contained in section four or section six shall be deemed to prohibit such fil- 
ing or exhibition. 

3i. In the General Stamp Act, 1869, section forty-eight shall bo read 

„ , ^ I « a as if, for the words and figures ‘Act No. XXVI. 

Rules for sale of stamps. relatmg to Stamp 

Duties)^' the words and figures ‘The Court Fees* Act, 1870,* were substituted. 

36. The Governor-General of India in Council inajt, from time to* tirae> 

Power te reduce or remit '’X notification in the GHzette of Jnrfia, r^uce or 
feed. remit, in the whole or in any part of British India, 

all or any of the fees mentioned in the first and second schedules to this Act 
annexed, 

and may, in like manner, cancel or vary such order. • 

36. Nothing in Oltfipters II. and V. of thisrAct applies to the copamis- 
r.# fiion payable to the Accountant-General of the 

otfiews ?f High Court at Fort William, or to the fees which 

any officer of a High Court is allowed to receivo in addition to a fixed salary. 


1870. 

^77 
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SO HE PULE L— (oontiniied). 

Ad wlorrnn fies.. 


Numbgb. 


9. Copy of any revenue or^ 

jturicial piNiceedinf? or order 
not otherwise provided for 
by tiiis ^ct, or copy of any 
account, Btatement, report, 
or the like, taken out of any 
Civil or Criminal or Revenue 
Court or or from the 

office of any chief officer 
charged with the executive 
administration of a Division. 

10. pertificate of adiui- f 
nistration granted under 
Act No. XL. of 1858 (/tw 
making belter provision for 
the care of the persons and 
property of minors in the 
Presidency of Fort Wil- ^ 
liam in Hengal)^ or under 
Act Nn. XX. of 1864 (for 
making better provision for 
the care of the persons and 
property of minors in the 
presidency of Bombay) 

11. Probate of a will or 1 
letters of administration 
with or without will uu- 
Dcxed. 

12. Certidcate granted 
under Act No. XXVII. of 
1860 (for facilitating the 
collection of flebts on succes- 
sions and for the* security 
of parties paying debts to . 
the representatives of de- ' 
ceased persons), or untier 
Boiiihay Regulation VIII. 
of 1827 (to provide for the 
formal recognition of Heirs, 
Exec utors, and Ailministra- 
tors, and for the appoints 
ment of Administrators and 
Managers of Property by 
the Courts). 




For every three hundred and sixty 
woimIs or fraction of three hnndred 
and sixty words ••• 


Pbopkb Frb. 


Eight annas. 


W the amount or value of Iho pro- 
perty in respect to which such cer- 
tiduato is granted does not exceed 
five hundred rupees Five rupees. 

If such amount or value exceeds five 
hundred rupees, but not ono thou- 
sand rupees Ten rupees. 


And for every one thousand nipoos, 
or part Ihoreof, in excess of one 
thousand rupees ... ... ... 


Five rupees. 


If the amount or value of the pro 
peity* in rc.s|^*ct of which llin 
prnhiUc or h'lters or t;erlificate 
shall he granted exceeds one thou# 
saud rupees. 


Note. — ^The person to whom any 
such certificate in granted, or his re- 
prpsentativo, shall, after the nxpira- 
tion of twelve mouths from the dale 
of such certificate, and thereafter 
wln never the Court granting such 
certificate requires him so to do, file 
u st«iteiiieut on oath of all monies 
recovered or realized by him under 
such oertificate. • 


Two per centum 
un Hueh amount 
or value ; pro- 
vided that, when 
after a certifi- 
cate has been 
granted as afore - 
fMiid in respect 
of any estate, 
probate or Jet- 
tors of adminis- 
tration is or am 
granted in res- 
^ctof tlie same 
estate, the foe 
payable in res- 
pect of such lat- 
ter grant shall 
bo rediUHKl by 
the amount of 
the fee paid in 
respeot of the 
former graiit."f 


which the w,. po»e«ed or MUtlod.-/* th» 

f I’ll. woKl.quotedlia».bwn.<W8d by Act V. ot 1881 (ProUit. «d Adinuii.tr.Uon), *. 168. 
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dOHtiDULB I;-(continaed). 

Ad valorem fees* 


Numbbb. 


# 


PROPKR FrE. 


If the monies so roeorered oi* real- 
ized exceed the ariimiiit of debts or 
other property as sworn to by the 
person to whom the certificate is 
gran tech tlie Court may cancel the 
same, and order such persefn to take 
out a fresh certificate, and pay tlie 
fee prescribed by this schedule for 
such excess. ^ 

In default of filing fiiich statement 
within the time allowed, the Court 
may cancel the certificate.* 


* That tho certMcate liable to oancellotion remains in force until cancelled. Me 6 Mad. 
M. C. B. 136, 
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SOHEDUI.B L— (continaed). 

Table of rates of ad valorem fees leviable on the institution of suits. 


When the anionht or value 
of the subject-matter 
exceeds ^ 

But does not exceed 

Proper Fee. 


Bs. 

ErS. 

Rs. 

A. P. 

0 

5 

0 

6 

0 

5 

10 

0 

12 

0 

10 

15 

1 

2 

0 

15 

20 

1 

8 

0 

20 

25 

1 

14 

0 

25 

30 

2 

4 

0 

30 

35 

2 

10 

0 

35 

40 

' 3 

0 

0 

40 

45 

3 

6 

0 

45 

50 

3 

12 

0 

50 

55 

4 

2 

0 

55 

60 

4 

8 

0 

60 

65 

4 

14 

0 

65 

70 

5 

4 

0 

70 ■ 

75 

5 

10 

0 

75 

80 

6 

0 

0 

SO . 

85 

6 

6 

0 

85 

90 

6 

12 

0 

90 

. 95 

7 

2 

0 

95 

100 

7 

8 

0 

100 

no 

8 

4 

0 

110 

120 

9 

0 

0 

120 

130 

9 

12 

0 

130 

140 

10 

8 

0 

140 

150* 

11 

4 

0 

150 

160 

12 

0 

0 

160 

170 

« 12 

12 

0 

170 

180 

13 

8 

0 

180 

190 

14 

4 

0 

190 

200 

15 

0 

0 

200 

210 

19 

12 

0 

210 

220 

16 

8 

0 

220 

230 

17 

4 

0 

230 

240 

18 

0 

0 

240 

250 1 

18 

12 

0 

250 

260 

19 

8 

0 

260 

270 

20 

4 

0 

270 

280 

21 

0 

0 

. 280 

290 

21 

12 

0 

290 

300 

. 22 

8 

0 

300 

310 

23 

4 

0 

310 

320 

24 

0 

0 

320 

3^b 

24 

12 

a 

330 

340 

% 

25 

8 

0 

■vr” 
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SCHEDULE I^(continued). 


Table of rcdee of ad valorem fees, <fec. — (continued). 


When t^ie umoimt or value 
of the H object matter 
exceeds 

But does not exceed 

Proper Fee. 

• 

. Its. 

Rs. 

Rs. 

A. 

P, 

340 

350 

26 

4 

0 

350 

360 

27 

0 

0 

. 360 

370 

27 

12 

0 

370 

380 

28 

8 

0 

380 

390 

29 

4 

0 

390 

400 

30 

0 

0 

400 

410 

30 

u 

0. 

410 

420 

31 

8 

0 

420 

430 

32 

4 

0 

430 

440 

33 

0 

0 

440 

450 

33 

12 

0 

450 

460 

34 

8 

0 

460 

470 

35 

4 

0 

470 

480 

36 

0 

0 

480 

490 

36 

12 

0 

490 


37 

8 

0 

600 

610 

38 

4 

0 

610 

520 

39 

0 

0 • 

620 

^530 

39 

12 

0 

6,?0 

540 

40 

8 

0 

640 

550 

41 

4 

0 

550 

660 

42 

0 

0 

660 

570 

42 

12 

0 

670 

680 

43 

8 

0 

580 

590 

44 

4 

0 

590 

600 

45 

0 

0 

60(f 

610 

46 

12 

0 

610 


46 

8 

0 

620 


47 

4 

0 

630 

640 

48 

0 

0 

640 

660 

48 

12 

0 

660 

660 

49 

8 

0 

660 

670 

60 

4 

0 

670 1 


61 

0 

0 

680 

690 

51 

12 

0 

690 

700 

62 

8 

0 

700 

710 

63 

4 

0 

710 

720 

64 

0 

0 

720 

730 

54 

12 

0 

730 

740 

65 

8 

0 

740 

760 

56 

4 

0 

760 

760 

57 

0 

0 

760 

770 

67 

12 

0 

770 

j 780 

‘ 68 

8 

0 


• 

0. 0. M.— 14 
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t 

Table of rates of ad valorem fees^ dsc . — (continued). 


When the amount or value 
of tlie subject-inattor 
exceeds 

But does not exceed 

Proper Fee. 

Ks, 

Rs. 

Bs. 

A. 

p. 

780 , 

790 

•69 

4 

0 

790 

•800 

60 

0 

0 

800 

810 

60 

12 

0 

810 

820 

61 

8 

0 

820 

830 

62 

4 

0 

830 

840 

63 

0 

0 

840 

. 850 

63 

12 

0 

850 

860 

64 

8 

0 

8G0 

870 

65 

4 

0 

870 

880 

66 

0 

0 

880 

890 

66 

12 

0 

890 

900 

67 

8 

0 

900 

910 

68 

4 

0 

910 

l)-20 

69 

0 

0 

920* 

930 

69 

12 

0 

930 

940 

70 

8 

0 

940, 

950 

71 

4 

0 

950 

960 

72 

0 

0 

960 

, 970 

72 

12 

0 

970 

980 

73 

8 

0 

980 

990 

74 

4 

0 

990 

1,000 

76 

0 

0 

1,000 

1,100 

80 

0 

0 

1,100 

1,200 

85 

0 

0 

1.20Q 

1,300 

90 

0 

0 

1,300 

1,400 

95 

0 

0 

1,400 

1,500 

100 

0 

0 

1,500 

1,600 

.106 

0 

0 

1,600 

1,700 

no 

0 

0 

1,700 

1,800 

116 

0 

0 

1,800 

1,900 

120 

0 

0 

1,900 

2,000 

126 

0 

0 

2,000 

2,100 

130 

0 

0 

2,100 

2,200 

136 

0 

0 

2,200 

2,300 

140 

0 

0 

2,300 

2,400 

146 

0 

0 

2,400 

2,500 

160 

0 

0 

2,500 

2,600 

165 

0 

0 

2,600 

2,700 

160 

0 

, 0 

2,700 

2,800 

. 166 

0 

0 

2,800 

2,900 

170 

0 

0 

2.900 

3,000 

176 

0 

0 

3,000 

3,100 

180 

0 

0 

3,100 

3,200 

% 

166 

0 

'D 
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SOHEDULE Lr— (continued). 


Table of roAea of ad valorem fees, &e. — (continued). 


When the amount or value 
of the subject-matter 
exceeds 

But does not exceed 

Proper Fee. 

• 


B& 

Ks. 

Rs. 

A. 

p. 

3,200 


190 

« 

0 

3,300 

3,400 

195 

0 

0 

3,400 


• 200 

0 

0 

3,600 

3,600 

205 

0 

0 

3,600 


210 

0 

0 

3,700 

3,800 

215 

0 

0 

3,800 


220 

0 

0 

3,900 


225 

0* 

0- 

4,000 

4,100 

230 

0 

0 

4,100 


236 

0 

0 

4,200 

4,300 

240 

0 

0 

4,300 

4,400 

245 

0 

0 

4,400 


250 

0 

0 

4,600 


255 

0 

0 

4,600 


260 

0 

0 

4,700 


265 

0 

0 

4,800 


270 

0 

0 

4,900 


276 

0 

0 . 

6,000 

&260 

285 

0 

0 

6,260 


269 

0 

0 

6,500 

6,750 

306 

0 

0 

6,750 


315 

0 

0 

6,000 

6,260 

325 

0 

0 

6,2.50 


335 

0 

0 

6,500 

6,750 

345 

0 

0 

6,760 


365 

0 

0 

7,00(> 

7,250 

365 

0 

0 

7,250 


375 

0 

0 

7,600 

7,760 

386 

0 

0 

7,760 


365 

0 

0 

8,000 

8,250 

405 

0 

0 

8,250 


415 

0 

0 

8,500 

8.760 

425 

0 

0 

8,760 


436 

0 

0 

9,000 

9,250 

445 

0 

0 

9,260 


456 

0 

0 

9,600 

9,760 

465 

0 

0 

9,750 


476 

0 

0 

10,000 


490 

0 

0 

10,600 


505 

0 

0 

11,000 


520 

0 

0 

11,500 


635 

0 

0 

12,000 


650 

0 

0 

12,600 

_ a 


665 

0 

0 
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Table of rates of ad valorem fees, dse, — (continued). 


When tho amount or value 
of the subject-matter 
exceeds 

• 

But does not exceed 

Proper Fee, 

Bs. 

■■■RIIIIIH 

Ra. 

A. 

p. 

13,000 


580 

0 

0 

13,500 


695 

0 

0 

14,000 

14,500 

610 

0 

0 

14,500 

16,000 

625 

0 

0 

15,000 

15,f/00 

640 

0 

0 

15,50(i 

i6,oocr 

655 

0 

0 

16,000 

16,500 

670 

0 

0 

16,500 

17,000 

. 685 

0 

0 

17,000 

17,500 

700 

0 

0 

17,500 

18,000 

715 

0 

0 

18,000 

18,500 

730 

0 

0 

18,500 

19,000 

715 

0 

0 

19,000 

19,500 

760 

0 

0 

19,500 

20,000 

775 

0 

0 

20,000 . 

21,000 

795 

0 

0 

21,000 

22,000 

815 

0 

0 

22,000 

23,000 

836 

0 

0 

23,000 ' 

24,000 

855 

0 

0 

24,000 

25,000 

875 

0 

0 

25,000 

2&,000 

,, 895 

0 

0 

26,000 

27,000 

916 

0 

0 

27,000 

28,000 

935 

0 

0 

28,000 

29,000 

955 

0 

0 

29,000 

30,000 

975 

0 

a 

30,000 

32,000, 

995 

0 

0 

32,000* 

34,000 

1,015 

0 

0 

34,000 

36,000 

1,036 

0 

0 

30,000 1 

38,000 

1,065 

0 

0 

38,000 

40,000 

1,075 

0 

0 

40,000 

42,000 

1,095 

0 

0 

42,000 

44,000 

1,115 

0 

0 

44,000 

46,000 

1,136 

0 

0 

46,000 

48,000 

1,155 

0 

0 

48,000 

50,000 

1,175 

0 

0 

60,000 

65,000 

1,200 

0 

0 

65,000 

60,000 

1,226 

0 

0 

60,000 

66,000 

1,260 

0 

0 

65,000 

70,000 

1,276 

0 

0 

70,000 

76,000 

1,300 

0 

0 

75,000 

80,000 

1,326 

0 

0 

80,000 

85,000 

1,360 

0 

0 

85,000 

90,000 

1,376 

0 

0 

00,000 

95,000 

1,400 

0 

0 

95,000 

1,00,000 

1,426 

0 

G 
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SCHEDULE 1. — (continued). 

Table of rates of ad valorem yees^ Ac. — (continued). 


When the amount or raliio 
of the enhject^mattor 
exceeds 

0 

But docs not exceed 

Proper Fee. 

• 

„ 1 
Rs. 

Rs. 

Rs. 

A. 

p. 

1,00,000 

1,05,000 

1,450 

0 

0 

1,05,000 

1,10,000 

* 1,475 

0 

0 

1,10,000 

1,16,000 

1,500 

0 

0 

1,15,000 

1,20,000 

1,525 

0 

0 

1,20,000 

1,25.000 

1,550 

0 

0 

1,25,000 

1,30,000 

. 1,575 

0 

0 

1,30,000 

1,35,000 

1,600 

0 

0 

1,35,000 

1,40,000 

1,625 

a 

0 

1,40,000 

1,45,000 

1,650 

0 

o ’ 

1,45,000 

1,50,000 

1,675 

0 

0 

1,50,000 

1,55,000 

1,700 

0 

0 

1,65,000 

1.60,000 

1,725 

0 

0 

1,60,000 

1,65,000 

1,750 

0 

0 

1,65,000 

1,70,000 

1,775 

0 

0 

1.70,000 

1,75,000 

. 1,S00 

0 

0 

1,76,000 

1,80,000 

1,825 

0 

0 

1,80,000 

1,85,000 

1,860 

0 

0 

1,85,000 

1,90,000 

• 1,875 

0 

0 

1,90,000 

1,95,000 

1,900 

0 

0 • 

1,95,000 

2,0T),000 

1,925 

0 

0 

2,00,000 

2,05,000 

1,950 

0 

Q 

2,05,000 

2,10,000 

1,975 

0 

0 

2,10,000 

2,15,000 

2,000 

0 

0 

2,15,000 

2,20,000 

2,025 

0 

0 

2,20,000 

. 2,25,000 

2,050 

0 

0 

2,25,000 

2,30,000 

• 2,075 

0 

0 

2,30,000 

2,35,000 

2,100 

0 

0 

2,36,000 

2,40,000 

2,125 

0 

0 

2,40,000 

2,45,000 

2,150 

0 

0 

2,45,000 

2,50,000 

2,176 

0 

0 

2,60,000 

2,55,000 

2,200 

0 

0 

2,66,000 

2,60,000 

2,225 

0 

0 

2,60,000 

2,65,000 

2,260 

0 

0 

2,66,000 

2,70,000 

2,275 

0 

0 

2,70,000 

2,75,000 

2,300 

0 

0 

2,75,000 

2,80,000 

1 2,326 

0 

0 

2,80,000 

2,85,000 

2,360 

0 

0 

2,86,000 

2,90,000 

2,375 

0 

0 

2,90,000 . 

2,96,000 

2,400 

0 

0 

2,96,000 

3,00,000 

2,425 

0 

0 

3,00.000 

3,05,000 

2,450 

0 

0 

3,06,000 

3,10,000 

2,475 

0 

0 

3,10,000 

•3,15,000 

2,600 

0 

0 

3,15,000 

3,20,000 

• 

2,525 

0 

0 
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COURT FJSR3. 


SCHEDULE I.— (cmitinued). 

Table of rates of ad valorem fees^ dbc, — (continued). 


WluJD the iiinouQt or value 
of the subject matter 
exceeds 

• 

But does not exceed 

Proper Fee. 

Ks. 

Rb. 

Rs. A. P. 

3,20,000 

3,26,000 

2,650 0 0 

3,25,000 

3,30,000 

2,676 0 0 

3,30,000 

3,35,000 

2,600 0 0 

3,35,000 

3,40,000 

2,625 0 0 

3,40,000 

3,45,000 

2,650 0 0 

3,45,00© 

3,50,000 

2,675 0 0 

3,50,000 

3,55,000 

2,700 0 0 

3,55,000 

3,60,000 

^ 2,726 0 0 

3,60,000 

2,65,000 

2,750 0 0 

3,65,000 

3,70,000 

2,775 0 0 

3,70,000 

3,75,000 

2,800 0 0 

3,75,000 

3,80,000 

2,825 0 0 

3,80,000 

3,85,000 

2,850 0 0 

3,85,000 

3,90,000 

2,875 0 0 

3,90,000 • 

3,95,000 

2,900 0 0 

3,95,000 

4,00,000 

2,925 0 0 

4,00,000 

4,05,000 

2,950 0 0 

4,05,000 

4,10,000 

2,975 0 0 

4,10,000 



3,000 0 a 






COURT FBBS. 


Ill 


NUMBBB. 

1. Application^ or petition, • 


SCHEDULE IL 

Fixed Fees. 


(a.) — When presented to any oflB- 
cor of the Customs or Ex- 
cise Department or to any 
Magistrate by any nerson 
« having dealings wim the 

Government, and when the 
subject-matter of such appli- 
cation relates exclusively to 
those dealings ; 

or when presented to any ofiB^ 
cer of land reyenue by any 
person holding temporarily- 
settled land under direct en- 
gagement with Government, 
and when the subject-matter 
of the application of petition 
relates exclusively to sucl 
engagement ; 

or when presented to any Mnni 
cipal Commissioner under 
any Act for the time being 
in force for the conservancy 
or improvement of any plate, 
if the application or petition 
relaites solely to such conser 
vancy or improvement ; 

or when presented to any Civi 
Court j- other than a principa' 
Civil Court^of original juris 
diction, or to any Cantonment 
Magistrate sitting as a Court 

• of Civil J udieuture under A«t 
No. III. of 1859, or to any 
Court of Small Causes consti- 
tuted under Act No. XI. of 
1865, or under Act No. XVI. 
of 1868, section twenty, or to 
a Collector or other officer of 
revenue in relation to any suit 
or case in which the amount 
or value of the subject-mat- 
ter is less than fifty rupees ; 

or when presented to any Civil, 
Criminal, or Revenue Court, 
or to any Board or Executive 
Officer for the purpose of ob- 
taining a copy or translation 
of any judgment^ decree, or 
order passed by Such Court, 
Board, or Officer, or of any 
' other dooumentt on record 
«in such Court or Office. 


PROFBB Fbe. 


One anna. 


* In writing, 2 N.-W. P. 418. f 7 Bom. A. C. J.n09. t 6 B. L. R., App. 187, 
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SOHEDUJiE I L -^(continued). 

Fioced Fees* 


Number. 


1. Applicatiou or petitioD — (6.) — When containinp^ a complaint 

or charge of any offence other 
than an offence for which 
police-officers may, under the 
Criminal Procedure Code, ar- 
rest without warrant, and pre- 
sented to any Criminal Court ; 
or when presented to a Civil, 
Crimioah or Revenue Court, 
or to a Collector, or any reve- 
nue officer having jurisdic- 
tion equal or subordinate to 
a Collector, or to any Magis- 
trate in his executive capa- 
city, and not otherwise pro- 
vided for by this Act ; 
or to deposit in Court revenue 
or rent : 

or for determination by a Court 
of (be amount of compensa- 
tion to be paid by a landlord 
to his tenant. 

(c.) — When pieH€inled to a Chief 
Commissioner or other chief 
controlling reveniio or execu- 
tive antlinrify, or to u Com-« 
mtssioner of Kevenue or Cir- 
cuit, or to liny chief officer 
charged with the executive 
admiiiistnition of a Division, 
and not otherwise provided 
forhy tfiis Act 

(rf.) — When presented to a High 
Court Ji. 

2. Application for leave to 
sue as a pauper •«. 

B. Application for leave to 

appeal as a pauper (a.) — When presented to a District 

Court 

(6.) — When presented to a Coraints- 
eioner or a High Court 

4. Plaint or memorandum ') 
of app<*al in a suit to obtain 
possession under Act No XVI. 
of*1838, or Bombay Act No. 

V.^ of 1864 (fo give Mamlai- 
ddrs’ Courie juriediction <n 
rertain cases to maintain Ex- 
isting possession or to restore 
possession to any party dis- 
possessed othervAse than by 
course of lain.) 


Propeb.FRB. 


Eight annas. 


One rupee. 
Two rupees. 
Eight annas. 

One rupee. 
Two rupees. 

Eight annas. 
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aOIIBDU7^E II.— (o©ntinti*^d) 
Fitted Fe^a. 


Numukr. 


Momorandninf &c. — {conid,) 


12. Caveat. 

13. Application under* Act 

No. X. of 1659, section 
twenty six, or Bonsai Act 
No. VI. of 1862^section nine, 
or Bengal Act No. VIII. of 
18G9. section seven.® ’ 

14. Petition in a suit under 
the Native Converts’ Marriage 
Dissolution Act, 1866. 

16. Plaint or memorandum 
of appeal in a suit to obtain 
possession of a wife. 


(5.) to a High Court or Chief Com- 
luirtsiotier, or other chief 
controlling executive or re- 
venue authority ... 




J 


16. AdiniDistration-bond. 

17. Plaint or inomoranduiii 
of appeal in each^of the fol 

t lowing suits : — 

i. to alter or set aside n 
sniDinary decision or order of 
any of the Civil Courts not 
established hy Letters Patent 
or of any lie venue Court ; 

ii. to alt<!r or cancel an> 
entry in a register of the 
Dames of proprietors of re- 
venue-paying estates : 

ill. to ol>tain a declaratory 
decree where no consequen- 
tial relief is prayed :-|- 

iv. to sot aside an aw'ard ; 

V. to set aside an adop 
tion. 

vi. every other .suit wlu rf 
it is not poK.«ible to cstinrit* 
at a nioney-valne the snh 
jeet-rnatter in dispute, an*’ 
which U not otherwise prcj 
vidod for hy this Act. 

18. Application under sec 

tion three hundred and 
twenty-six of the Code of 
Civil Procedure. • 

19. Agreement under sec 
tion three hundred and 
twenty-eight of tho same 
Code. 



Proper Frb. 


Two rupees. 


Five rupees. 


Right rupees. 


Ten rupees. 


Bend ‘thirty-seven.* 


f 8ee 8 B. L. 1^, App, 82, 
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SOHEDULEIIV (concluded). 
. Fixed Fees* 
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Numbbr. 


20. Every petition nnder 
Iht; luiliiiti Divorce Act, ex- 
cept petitionR under Hcction 
forty-four of tho Haiiie Act, 
and every ineniorandiiui of 
appeal under section fifty- 
five of tho same Act. 

21. Plaint or meiiiorandum 
of appeal under the Pdrsi 
Marriage and Divorce Act, 
1865. 



Propfr Fee. 


Twenty rupees. 
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THE INDIAN EASEMENTS ACT, 

NO. V. OF 1882. 


Reobivbd thb G.-G.’s Abbbnt on the 17th February 1882. 

•> 

An Act to define <md amend the law relating to Eaeemente and Licensee, 

Whereas it is expedient to define and amend the lawv relating to Ease- 

Licenses,; It is hereby enacted as fol- 


Praatnble. 


ments and 
lows : — 


Preliminary. 


Local extent. 


Commencement. 


, 1 . This Act may be called “The Indian Ease- 

Short title. ments Act, 1882 

It extends to the territories respectively administered by the Governor 
of Madras in Council and the Chief Commissioners 
of the Central Provinces and Coorg ; 

and it shall come into force on the first day 
of July, 1882. • 

2. Nothing herein contained shall be deemed to affect any law not hefc- 

Bavings. ^ by expressly repealed ; or to derogate from — 

(a) any right of the Government to regulate the collection, retention, 
and distribution of the water of rivers and streams flowing in natural 
channels, and of natural lakes and ponds, or of the water flowing, collected, 
retained, or distributed in or by any channel or other work constructed at 
the public expense for irrigatioi^ ; ^ 

(A) any customary or other right (not being a licciTse) in or over im- 
moveable property which the Government, the public, or any person may 
possess irrespective of other immoveable property ; or 

(c) any right acquired, or arising out of a relation created, before this 
Act comes into force. 

3. Sections 26 and 27 of the Indian Limitation Act, 1877, and the 
Repeal of Act XV. of 1877, definition of “ easement,” contained in that Act, 

sections 26 and 27. are repealed in the territories to which this Act 

extends. All references in any Act or Regulation to the said sections, or to 
sections 27 and 28 of Act No. IX. of 1871, shall, in such territories, bo read 
as made to sectionB fifteen and sixteen of this Act. 


OHAPTEB I. — Of Easements generally. 

o 

A An easement is % right which the owner or occupier of certain land 
«• n ^ possesses, as such, for the beneficial enjoyment of 

“EBBameni defined. that land, to do and continue to do something, or 

%o prevent and continue to prevent something being done, in, or upon, or in 
respect of, certain other land not his own. ^ 
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EASEAIEyrS. 


1882. Tho land for tho beneficial enjbyment of which kho ri^»ht exists is called 
"T— ^ Dominant and servient hori. tho dominant hcritajfe, and the owner or occupier 

Act O. tagos and owners. thereof the dominant owner 5 the land on which the 

liability is imposed is called the servient heritage, and the owner or occupier 
theri'of the servient owner. 

ExplaiicUioii . — Tn tho first and second clauses of this section, the ex- 
pression “ land’* includes also things permanently attached to tlie earth ; the 
expression “ beneficial enjoyment” includes also possible convenience, remote 
advantage, and even a more amenity ; and the expression “ to do something” 
includes removal and appropriation by the dominant owner, for the beneficial 
enjoyment of tho dom'inaut heritage, of any part of the soil of the servient 
heritage, or anything growing or subsisting thereon. 

Illustrations. 

(a.) A, as tln^owner of a certain house, bus a right of way thither over his 
Dcigubonr B*8 land for purposes coiinectbd with ilic In'indicial enjoyment of the 
house.. This is an easement. * • 

(A) A, as th»‘ owut r of a certain house, has tho right to go 011 liis neighbour 
D’s Janil, and to take water for tho purposes of his household out of a spring there- 
in. Tliis is an easement. 

(c.) A, as the owner of a otTtain liousc, has the right to conduct water from 
Il's Hiroaiu to supply the fountains in the garden attached to the houso. Tins is an 
casement. 

(d.) A, aa the owner of a certain house and farm, has the right to graze a cer- 
tain niiiiiber of his oivn cattle on B's licM, or t») taku, for the purpose of being used 
in tlie house, by himself, his family, guo-ttH, lodgers, ami servants, water or fish out 
of C”s tank, or timber out of I)*s wood, or tn use, for the purpose of manuring Jiis 
Jand, the leaves which have fallen from the trees on K s laud. These are ease- 
lyeiits. 

(^.) A dedicates to the public th«‘ right to ocuMipy tin* surface of certaiu land 
for the purpose of passing and re passing. This right is not an easement. 

(/.) A is hound to cleanse a watercourse running through liis land, and keep 
it free Irom ubstructioii for the hetiofit of B, u lower riparian owner. This is not 
ail easement. 


ContiiiuoiH and discontinu- 
ous, apparent and nun-a[)|ia- 
ront, c.'isoincnts. * 


5 . Easements arc cither continuous or discos- 
tiiii]oii.s, appareut'or iion-appareiit. 


A continuous casement is ono whose enjoy men t is, or nUiy be, continual 
without the act of man. 

A discontinuous easement is ono that needs the act of man for its 
enjoyment. 

An apparent easement is one the existence of which is shown by some 
permanent sign which, upon careful inspection by a competent person, would 
be visible to him. 

A non-apparent easement is one that has no such sign. 


lllustratifms. 


(a.) A right annexed to B’h house to receive light by tho windows without 
oh^l ruction by his neighbour A. This is a continuous easement. 

(6.) A right of way annexed to ATs bouse over .B’s land. This is a discon- 
tiitiioiis easement. ^ ^ 

(c.) Bights annexed to A*8 land to lead water thithSr aci'oss B’sJanii by an 
aqueduct, and to draw oiE water thence by a drain. Thb drain would he discovered 
upon careful inspection by a person conversant with such maUers. These are -ap- 
parent easements. • 

(if.) A right annexed to A’s house to prevent B from bunding oa bis own limo. 
Tins lb u non-apparent easement. ^ 



EASEMENTS. 


no 


G. An easo.tnont may bn pcfmaneilt, or for a term of years or other 1882. 

Easemonfc for limited time limited period, or subject to periodical intcrrup- ^ . - 
or on condition. « tion, or exercisable only at a certain place, or at 

certain times, or between certain hours, or for a particular purpose, or on ^ 
condition that it shall commence or bccoiiie \oid or voidable on the happening 
of a specified event or the performance or non-performance of a specified act. 


GosementBrestriotiveof cor- 7. Easements are rostiictions of one or other 

tain rights. of the following rights (namely) : — 

(rt.) The exclusive right of every owner of immoveable property (subject 


Gzclusivo right to enjoy. 


to any law for the time being in force) to enjoy 
md dispose of the same and all products thereof 


and accessions thereto. • 


(6.) The right of every owner of immoveable property (subject to any law 
Rights to advantages aris- for the time being in force) to enjoy without dis- 
ing from situation. turbanco by another the natural* advantages aris- 

ing from its situatioi). 


Illustrations of the Eights above referred to. 


(a.) The cxchisivc right of every ownvr of land in a town to build on such 
land, Hiihjoct to any municipal law for ilie time being in force. 

{it.) Tho right of every owner of land that the air passing thereto shall not bo 
unreasonably polluted hy other persons. 

(c.) The right of every owner of a house that his physical comfort shall not bo 
interfered with materially and unreasonably by noise or vibration caused by any 
other person. 

(d.) The right of every owner of land to so much light and air as pass verti- 
cally thereto. ^ ^ 

(e.) The right of every owner of land that such land, in^ts natural condition; 
shall have the support naturally rendered by the subjacent and adjacent soil b£ 
another person. • 

Explanation . — Land is in its natural condition when it is not excavated and not 
subjected to artificial pressure ; and the “ subjacent and adjacent soil ** mentioned in 
this illustration means such soil only as in its natural condition would support the 
dominant heritage in its natural condition. 

(/.) The right of every owner of land that, within his own limits, the water 
which naturally passes or percolate^ by, over, or through his land, shall not, before 
so passing or percolating, be unreasonably polluted by other pei^ons. 

(5^ ) The riffht of every owner of land to collect and dispose within his own 
limits of all waier under the land which does not pass in a defined channel, and all 
water on its surface which does not pass in a defined channel. 

(h.) The right of every owner of land that the water ot every natural stream 
which passes by, through, or over his land in a defined natural channel shall be al- 
]owe<l by other persons to flow within such owner’s limits without' interruption and 
without material alteration in quantity, direction, force, or temperature ; the right 
of every owner of land abutting on a natural lake or pond into or out of which a 
natural stream flows, that tho water of such lake or pond shall be allowed by other 
persons to remain within such owner's limits without material alteration in quantity 
or temperature. 

(*.) The right of every owner of upper land that water naturally rising in, or 
falling on, such land, and not passing in deflned channels, shall bo allowed by the 
owner of aldjacent lower land to run naturally thereto. 

(7.) The right of every owner of laud abutting on a natural stream, lake, or 
pond to use and uoiAumo its water for drinking, hou8ej|old purposes, and watering 
his cattle and sheep ;*and the right of every such owner to use and consume tho 
water for irrigating such liind, and for the purposes of any manufactory situate 
thereon, provided that he does not thereby cause inateral injury to other like owners. 

Explanation . — A natural streainls a stream, whether p<‘rmanent or intermittent, 
Cdal or tideless, on the surface of land or iindergroimd, which flows by the opera- 
tion of nature only, and in a natural and known course. 
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EASEMENTS. 


1882. 
Act 5. 


CHAPTER 11. 


The Imposition, Acquisition, and Transfer qf Easements. 


caseinont may bo imposed by any one in the circumstances, and 
iiuposo ease- to the extent, in and to which he may transfer his 
interest in the heritage on which the liability is to 
be imposed. 

lllusiratiom. 

A is tenant of B’s land under n lease for nn unexpired term of twenty 
years, and has power to transfer bis interest under ibu leaso. A may impose an ease- 
ment on the land to continue during the time that the^easo exists or for any shorter 
period. 

(ft.) A is tenant for his life of certain land with remainder to B absolutely. A 
cannot, unless with TVs consent, impose an easement thereon which will continue 
after tlie doterminxtion of his life-interest. 

(c.) A, B, and C are co-owners of certain land. A cannot, without the consent 
of B a/id C, impose an oaKcmcn\ on the land or on any part thereof. 

(rf.) A and B are leasees of the same lessor, A of a hold X for a term of five- 
years, and B of a field Y for a term of ton yours. A's interest under his lease is 
trausferahlc ; B's is not. A may impose on X, in favour of B, a right of way 
tcrminaldc with A’s lease. 


8. An 

Wl»o may 
monts. 


9. Subject to the provisions of section eight, a servient owner may ira- 

. pose on the servient heritage any easement that 

rvion owners. lessen the utility of the existing easement. 

But he cannot, without the consent of the dominant owner, impose an ease- 
ment on the servient heritage which would lessen such utility, 

• Illustrations, 

(a,) A has, in respect of his mill, a riirht to the uninterrupted flow thereto, from 
sunri'jc to noon, of the water of B’s stream. B may grant to C the right to divert 
the water of the stream from noon to sunset : provided that A’s supply is not there- 
by diinini'^hed. 

(ft ) A has. in respect of his house, a riirht of way over B’s hind. Bmay grant 
to C, as the owner of a imighhoitring farm, the right to feed his cattle on the grass 
growing on the way : provided that A’s right of way is not thereby obstructed. 

10. Subject • to the provisions of section eight, a lessor may impose, on 

_ , . the property leased, any easement that does not 

essor an mor gagor. derogate from the rights of the lesVee as such, and 

a mortgagor may impose, on the property mortgaged, any easement that Joes 
not render the security insufiiciciit. But a lessor or mortgagor cannot, with- 
out the consent of the lessee or mortgagee, impose any other easement on 
such property, unless it be to take effect on the termination of the lease or 
the redemption of the mortgage. 

Explamttion , — A security is insufficient within the meaning of the sec- 
tion unles.s the value of the mortgaged property exceeds by one-third, or, if 
consisting of buildings, exceeds by oue-half, the amount for the time being 
due on the mortgage. 

11. No lessee or other person having a derivative interest may impose 

T on the property held by him as such an easement 

^to take effect after th«t expiratfon of his own in- 
terest, or in derogation of the right of the lessor or thd" superior proprietor. 

12. An easement may bo acquired by the owner of the immoveable pro- 
Wbo may acquire aase- perty for the Ijmneficial enjoyment of which the 

right is created, or on his behalf, by any person ih 
posiSression of the same. 
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Onp 0 ? two or nioro co-ownora of immovpftT)l(' property may, as such, 
With or without tli(i consent of the other or others, acquire an easenrent for 
the heneficial enjoy me 4 t of such property. 

No lessee of iinmov<*aV)le property can acquire, for the henrficial enjo}'- 
ninnt of other iminovoahlo property of his own, an easement in or over the 
property comprised in his lease. 

Eawiiienta of necessity and 13 . Where one person Vansfers or bequeaths 

quasi cssernents. immoveable property to another, — 

(«) if an easement in other immoveable property of the transferor or 
testator is necessary for enjoying the subject of the transfer or bequefct, the 
transferee or legatee shall be entitled to such easement' or 

(h) if such an casement is apparent and contiMuous, and necessary for 
enjoying the said subject as it was enjoyed when the transfer or bequest took 
elFect, the transferee or legatee shall, unless a dilTerent intention is expressed 
or necessarily implied, be entitled to such easement ; t 

(c) if an easement in the subject of the transfer or bequest is necessary 
for enjoying other iiinuoveable property of the transferor or testator, the 
tran.sferor or the legal representative of the testator shall be entitled to such 
eascineiit ; or 

if such an easement is apparent and continuous, and necessary for 
enjoying the said property as it was enjoyed when the transfer or bequest 
took elhict, the transferor, or the legal representative of the testator, shall, 
unless a difhircnt incention is expressed or necessarily implied, be entitled to 
such easement. 

Wliero a partition is made of the joint property of several persona, — 

(c) if an easement over the share of one of tlnnn is necessary for enjoy- 
ing th<5 share of another of them, the latter shall be entitled to such ease; 
inent ; or 

( /’) if such an easemcmt is apparent and continuous, and necessary for 
enjoying the share of the latter as it was enjoyed when the partition took 
elfect, he shall, unh'ss a diflPerent iiitciitioii is expressed or necessarily implied, 
be entitled to such eaaomeiit. 

The casements mentioned in this section, clauses («), (c), and (e), are 
called easements of necessity. 

Where immoveable pi’operty passes by operation of law, the persona 
from and to who^ it so pas.ses are, for the purpose of this section, to be 
deemed, respectively, the transferor and transferee. 

llluHirations, 

(a.) A sells B a field then used for agrionUnral purposes only. It is inacces- 
sible expect by passing over A’s adjoining land or by trespassing on fho land of a 
stranger. B is entitled to a right of way, for agricultural purposes only, over A's 
adjoining land to the field sold. 

(6.) A, the owner of two fields, sells one to B, and retains the other. The 
field retained was at the date of the sale used for agricultural purposes only, and 
is inaccessible except by passing over the field sold to B. A is entitled to a right 
of way, for agricultural purpose only, over B's field to the field retained. 

^c.) A sells B a house with windows overlooking A’s land, which A retains. 
The light which passes over A's land to the windows is necessary for enjoying the 
house as it was enjoyetl when the sale took effect. B is entitled to the light, and A 
cannot afterwards obstrutt it by building on his land. 

(r7.) A sells B a house wkh windows overlooking A’s land. The light passing 
over A’s land to the windows is nt*oessary for enjoying the house as it was enjoyed 
when the sale took effect. Afterwards# A sells tin* land to C. Here C cannot 'ob- 
8ti<ct the light by building on the land, for he takes it subject to the burdens to 
which it was subject in A’s hands. • 


1882 . 

Acts. 


C. M.— 16 
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1882. ) A ifl the owner of a honee an<1 adjoining land. The house has windows 

'■ ■ " oTorlookin^ the land. A simultaneously sella the liousb to B, and the land to 0. 

Act 6. The liglit passing ovor the land is necessary for enjoying the house as it was enjoy- 
ed when the sale took eifect. Hero A impliedly grants B a right to the light, and 
0 takes the land subject to the restriction that ho may not build so as to obstruct 
such light. 

(/.) A is the owner of a house and adjoining land. The house has windows 
overlooking the land. A, retaining the house, sells the land to B, without expressly 
reserving any easement. The light passing over the hind is necessary for enjoying 
the house as it was enjoyed when the sale took effect. A is entitled to the light, 
and B cannot bnild on the land so as to obstruct such light. 

(a.) A, the owner of a house, sells B a factory built on adjoining land. B is 
entitled, as against A,io pollute the air, when necessary, with smoke and vapours 
from the factory. 

(A.) A, the owner of two adjoining houses, Y and Z, sells Y to B, and retains 
Z. B is entitled to the benefit of all the gutters and drains common to the two 
iioiisos and necessary for enjoying Y as it was eiij«>yed when the sale took ellrct, 
and A is entitled to the benefit of all the gutters and drains cotiirnon to the two 
houses and necessary for enjoying Z as it was enjoyr'd when the sale took effect. 

(i ) A, the owner of two adjoining buildings, sells one to B, retaining the other. 
B is entitled to a right to lateral support from A's hiiildihg, and A is entitled to a 
right to latiTal support from B*s huthlirig. 

(j.) A, the owner of two adjoining buildings, sells one to B, and the other to 
0. C is entitled to lateral support from B’s building, and B is entitled to lateral sup- 
port from <'*8 building. 

(k.) A grants Iruida to B for the purpose of building a house thereon. B is 
entitled to such tamount of lateral and subjacent support from A^s land ns is neces- 
sary for the safety of tlie lionse. 

(/.) Under the* Land Aeqiiisition Act, 1870, a Ihiilway Company eoinpiilsorily 
acquirt-s a portion of B’s laud for the purpose of malting a siding. The Company 
is entitled to such amount of lateral support from adjoining land as is essential 
for the safety of the sibling. 

(m.) Owing to the partition of joint property, A becomes the owner of an 
upper room iu a building, and B liecuiuca the owner of the portion of the building 
immediately beneath it. A is entitled to Hiich amount of vortical support from B*8 
portion as is essential for the safety of the upper room. 

(n.) A lota a house and grounds to B for a particular business. B has no access 
to them otlior than by erosHing A’s land. B is mitille I to a right of way ovor that 
land suitable to the business to bo carried on by B in the house and grounds. 

14. When •right to a way of necessity is created under section thirteen, 
Direction of way of neccs- the transferor, the legal representative of the 
sity. testator, or the owner of the share over which the 

right is exercised, as the ca.se may be, is entitled to set out the way ; but it 
must he reasonably convenient for the dominant own(*r. 

When the person so entitled to set out the way refuses or neglects to do 
so, the dominant ONViuir may set it out. 

16. VVhore the acce.ss and use of light or air to and for any building 
Acquisition by proaorip- have been peaceably cnjoye.d therewith, as an ease- 
ment, without interruption, and for twenty years, 
and whore support from one person's land, or things affixed thereto, has 
been peaceably receivc3d by another person’s land subjected to artiOcial pres- 
sure, or by things affixed thereto, as an easement, without interruption, and 
for twenty years, 

and where a right gf way or any other easement has been peaceably and 
openly enjoyed by any person claiming title thereto, as an easement, and as 
of right, without interruption, and for twenty years, 

the right to such access and use of light or air, support, or other ease- 
OAent, shall be absolute. 
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Each of the said periods of twenty years shall be taken to be a period 1882. 

ending within two years next before the institution of the suit wherein the ^ 

claim to which sucli perjod relates is contested. ^ 

Explmuiiion I . — Nothing is an enjoyment within tlie meaning of this ^ 
section when it has been had in pursuance of an agreement with the owner 
or occupier of the property over which the right is claimed, and it is apparent 
from the agreement that such right has not been granted as an easement, or, 
if granted as an easement, that it has been granted for a limited period, or 
subject to a condition on the fulUlment of which it is to cease. 

Eo^h/iiation //. — Nothing is an interruption within the meaning o| this 
section unless where there is an actual cessation of the enjoyment by reason 
of an obstruction by the act of some person other than the claimant, and 
unless such ohstruction is submitted to or acquiesced in for one year after 
the claimant has notice thereof and of the person making or authorizing the 
same to be made. ^ 

Explanation III . — Suspension of enjoyment in pursuance of a contract 
between the dominant and servient owners is not*aii interruption within^ the 
meaning of this section. * 

Explanation IV . — In the case of an easement to pollute water, the said 
period of twenty years begins when the pollution first prejudices perceptibly 
thr servient heritagtj. 

When the property over which a right is claimed under this section 
belongs to Government, this section shall be read as if, for the words “ twenty 
years,” the words “ sixty years,” were substituted. 

lllustratiom. 

(a.) A suit i» brought in 1883 for obbtructiug a right of wa^. The defendant 
admits tho obstruction, but denies the right of way. The plaintiff proves that the 
right was peaceably and openly enjoyed by him, claiming title tliereto as an ease-* 
nient and as oP right, without interruption, •from Ist January, 1862, to Ist January, 

1882. The plaintitf is entitled to judgment. 

(&.) Id a like suit the plaintiff shows that tho right was peaceably and openly 
enjoyed by iiini for twenty years. The defendant proves that for a y^ar of that time 
tho plaintiff was entitled to possession of the servient heritage as lessee thereof, and 
enjoyed the right as such lessee. The suit shall be dismissed, for the right of way 
has not been enjoyed “as an easement’* for twenty years. 

(<?.) In A like suit the plaintiff shdws that the right was peac€ably and openly 
enjoyed by liim for twenty years. The defendant proves that the plaintiff on one 
occasion during thc^wenty years bad admitted that the user was not of right, and 
askml his leave to enjoy the right. Tho suit shall be dismissed, for tho right of way 
has uot been enjoyed “ as of right *’ for twenty years. 

. 16< Provided that, when any land upon, over, or from '^vhich any ease- 

Kxclusion in favour of ro- meat has been enjoyed or derived, has been held 
versionor of servient herita^. under or by Virtue of any interest for life, or any 
term of years exceeding three years from the granting thereof,* the time of 
the enjoyment of such easement during the continuance of such interest or 
term shall be excluded in the computation of the said last-mentioned period 
of twenty years, in case the claim is, within three years next after the deter- 
mination of such interest or term, resisted by the person entitled, on such 
determination, to the said land. 

• Illustration. 

A sues for a declaration that he is entitled to a right of way over B’s land. A 
proves that he has enjoyed the»right for twenty-five years ; but B shows that during 
ten of these years 0 had a life-interest in the land ; that on C’s death B became en- 
titled to the land ; and that within two years after C’s death he contested A’s claim 
to tM right. The suit must he dismissed, as A.- with reference to the provisions of 
this section, has only proved enjoyment for tiflooti yfiars. 
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Rights which cannot bo ac- 17. Easements acquired under section fifteen 

qviirod by proscription. are saifl to bo acquired by prescription, and are 

called prescriptive rights. 

None of the following rights can be so acquired : — 

(а) a right which would tend to the total destruction of the subject of 
the right, or the property on which, if the acquisition were made, liability 
would be imposed ; 

(б) a right to the free passage of light or air to an open space of ground ; 

(c) a right to surface-water not flowing in a stream, and not permanent- 
ly collected in a pool, tank, or otherwise ; 

(rf) a right to underground water not passing in a defined channel. 

18. An easement may be acquired in virtue 
Customary easomoo . ^ jQ^al custom. Such easements are called cus- 

tomary casements. 

Illustrations. ' 

(a.) B}' the bnetom of a certain village every cultivator of village land is en- 
titled, as such, to graze bis cajktlc on the coininoD pasture. A having become the 
tenant of a plot of uncultivated laud in the village breaks up and cultivates that 
plot. He thereby ucquirca an caaemeut to graze his cattle in nceordaucu with the 
custom. 

(6.) By the oustoui of a certain town no owner or occupier of a house can open 
a new window then in so as substantially to invade his noig}ib*mr*s privacy. A 
builds a hoiis.; in the town near B’s house. A thereupon aequires ;m easement that 
B shall not op<*n new wifidows in his house so as to command a view of the portions 
of A's liouse which are ordinarily excluded from observation, and B acquires a liko 
easement with resi)<?et to A’s leume. 

19. Wliere the domiiiaut heritage is transferred or devolves, by act of 
Transfer of dominant heri- parties, or by operation of law, the transfer or 
tage passed easomoiic. devolution shall, unlo.ss a contrary intention^ap- 

pears, be detnned to pass the easerpeiit to the person in whoso favour the 
transfer or devolution takes place. 

Illustration. 

A has certain land to which a right of way is annexed. A lots the land to B 
for twenty years. The right of way vests in B and his legal representativo so long 
as the lease coutioucs. 


CHAPTER III. 

The Incidents of P^asements. 

20. The rules contained in this chapter arc controlled by any contract 
Rules corjtiullcd by con- between the dominant and servieut owners relating 
tract or title. to the servient heritage, and by the provisions of 

the instrument or decree (if any) by which the easement referred to was im- 
posed. ^ 

And when any incident of any cu.stoniary ca.sornent is inconsistent with 
Incidents of cudtoirary case- such rules, nothing in this chapter shall aiTect such 
“entH. incident. 

Bar to 1180 unconnected 21. An easomcnt must not bo used for any 
with enjoyment. purpose not connected with the enjoyment of the 

dominant heritage* ^ 

• Illustrations. « 

(a.) A, as owner of a farm Y, has a right of way over B’s land to Y. Lying 
beyond Y, A has another farm Z, the beneficial enjoyment of which is not necessary 
for the beneficial enjoyment of Y. He musb not use the easement for the purpose 
of passing to and from Z. * 
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(h ) A, as o'^ner of a cnrtain ho»i8(\ has a riirht of way to an<1 from it. For tho 1882. 

purpose of p.assinsr to and from the house, the fli;ht may be used, not only hy A. 

bill by the inembcrs of his family, his j^iiests, lodirers, servants, workmen, visitor-^, Act 6. 
and cnstoiners ; for this i%a purpose connected with the enjoyment of thiMlonnnant 
lieritAge. So, if A lets the house, he may nse the rijfht of w'ay for the purpose of 
collecting the rent and seeing that the house is kept in repair. 


22. I'ho dominant owner must exercise his right in the mode which is 
BwrciM of element. onerous to the servient Owner ; and when the 

exercise of an easiunent can, without detriment 
to the dominant owner, be con6ned to a determinate part of the servient 
Confineniont of exorcise ef heritage, such exercise shall, at the request ot the 
wwomont servient owner, be so confined! 


Illu8tration$. 

(o ) A has a right of way over B*k tield. A must enter the way at either end, 
and not at any intermediate point. 

(ft.) A has a right annexed to his houflo to cut tliatdiing-graaS in B’s swamp. 
A, when exercising his easement, must cut the grasstso that the plants may not be 
destroyed. • • 

23. SuVijcct to the provisions of section twenty-two, the dominant owner 
Bight to alter mode of en- niay, from time to time, alter the nmde and place 
joy meat. of enjoying the easement, provided that he does 

not thereby impose any additional burden on the servient heritage. 

Exftfi.j)tion . — The dominant owner of a right of way cannot vary his lino 
of passage at pleasure, oven though he does not thereby impose any addi- 
tional burden on tho servient heritage. 


Ilhistrations, 


(a.) A, the owner of a saw-mill, has a right to a flow of water snfTiciVnt to* 
work the mill. He may convert the saw-giill into a corn-mill, provided that it can 
be worked by tly-* same amount of water. 

(6.) A has a right to discliarge on B’s land tho rain-water from the eaves of .A’s 
bouse. This does not entitle A to advance his eaves if, by so doing, he imposes a 
greater l)iir(leu on B’s land. 

(c.) A, as the owner of a paper-mill, acquires a right to pollute a stream by 
pouring in the r«fiisp-liqiior produced by making hi the mill paper from rags. He 
may pollute the stream hy pouring itr similar liquor produced by leaking in the mill 
paper by a new process from bamboos, provided that be does not substantially 
increase the arnoiiiPt, or injuriously change the nature, of the pollution. 

(d.) A, a riparian owner, ac<pnres, as against the lower riparian owners, a pre- 
Boriptivo right to nolliite a stream by throwing saw-dnst into it. This does not 
entitle A to pollute the stream by discharging into it poisonous liquor. 

24. The dominant owner is entitled, as against the servient owner, to do 
Right to do acts to secure all acts necessary to secure tho. full enjoyment of 
enjoyment. the easement ; but such acts must be dene at such 

time and in such manner as, without detriment to tho dominant owner, to 
cause the servient owner as little inconvenience as possible ; and the dominant 
owner must repair, as far as practicable, the damage (if any) caused by the 
act to the servient heritage. 

Rights to do acts necessary to secure the full 
Aoosssory rights. enjoyment of an easement are called accessory 

^ righta< „ 

• Illu»tratio7i8, 


(a.) A has an casement to lay pipes in B’s land to convoy water to A’s cistern. 
A may enter and dig the land in orderHo mend the pipes, but he must restore tho 
suTfaco to its original stato. ^ 
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1082. (5.) A has ao easement of a drain through B’s land The aewer with which 

the drain t oiniiinnicates aliered. A may enter upon B’s land and alter the drain 

Act 5. to adapt ii to the new sewer, provided tlmt he does not thereby iinpuso any addi- 
tional bnrdi'n on B’s land. * 

(c.) A, as owner of a certain house, has a right of way over B’s land. The 
way is out i»f repair, or a tree is blown down and falls across it. A may enter on 
B’a land a ml repair the way or remove the tree From it. 

(d.) A, as owner of a certain field, has a right of way over B's land. B renders 
tlie way impassable. A* may deviate from the way and pass over the atljoiuing land 
of B, provided that the deviation is reasonable. 

(c.) A, as owner of a certain house, has a right of way over B’a field. A may 
removp rocks to make the way. 

(/.) A has ail ciu^omcnt of support from B’s wall. The wall gives way. A 
may enter upon B’s land ami repair the wall. 

(ff,) A has an easement to Ijave his land flooded by means of a dam in B’s 
stream. The dam is half swept away by an inundation. A may enter upon B*a 
land and repair the dam. 

26. The expenses incurred in constructing works, or making repairs, or 
T.ut\»lity for oxpensos ne- ot***?'' necessary for th« use or pro- 

cessiry for preservation of servation of an casement, must be defrayed by the 
ea.seruent. dominant owner. 

26. Where an easement is enjoyed by means of an artificial work, the 
Liability for daaiago from dominant owner is liable to make compensation 

want of rupnir. for any damage to the servient heritage arising 

from the want of repair of such work. 

27. The servient owner is not hound to do anything for the benefit of 
Servktit owner not bound th(; dominant heritage, and In* is entitl(;d, as against 

. to do anything « the dominant owner, to use th (5 servient heritage in 

any way consistent with the enjoyment of the easement ; but he must not 
do any act tending to restrict the basement or to render exercise less 
convenient. 

Illustrations, 


(«.) A, as owner of a house, lias a right to l«*ad water and sentl sewage through 
B*s land. B is not bound as scivieiit owner to clear the watercoiirso or Hcour the 
si-wer. ^ • 

(/>.) A grants a right of way tlirougli lii.s Ian<l to B jih owner of a fiidd. xV may 
fee'll his cattle on grass growing on the way, provided that B’h dfglit of way is not 
thereby obslnicteil ; but. lie iiiiMt nor build a wall at the end of his laud so as to 
prcNent B from going beyond it, n-ir must lie narrow the way so as to render tho 
exercise of the right less easy than it was at the »Iate of the grant. 

(c.) A, ill respect of his house, is entitled to an easemeril of .support from B’s 
wall. B is not hound as servient owner to keep the wall Htanding and in repair. 
But he mn.sl not pull down or weaken tho wall .so as to mako it incapablo of render- 
ing the necessary support. 

(d,) A, in re.Hpectof iiis mill, is entitled to a watercourse through B’a land. B 
must not drive stakes so as to ob.struct tho watercourse. 

(«.) A, in respect of lii.s house, is entitled to a certain quantity of light, passing 
over B’s land. B niust not plant trees so as to obstruct the passage to A's windows 
of that quantity of liglit. 


28. With respect to the extent of easements and •the mode of their 
Extent of oMon, onto. •S'""’”*’ provUious shall toko 


Eosoment of nocossiiy. 


An easement of necessity is co extensive with 
the necessity as«it existed when the easement 
imposed. 
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The extent of any other easement and the mode of its enjoyment must 

be fixed with reference to the probaVilo iiiteutiou " 
Other easementB. parties, and the purpose for which the 

right was imposed or acquired. 

In the absence of evidence as to such intention and purpose— 

(a) a right of way of any one kind does not 
Right of way. ^ include a right of way of any, other kind : 

(6) the extent of a right to the passage of light or air to a certain 
Right to light or air ao- window, door, or other opening imposed by a 
quired by grant. testamentary or non-testamentary instruinejit, is 

the quantity of light or air that entered the opening at Jbhe time the testator 
died or the non-testamentary instrument was made ; 

(o) the extent of a prescriptive right to the passage of light or air to a 
Prescriptive right to light certain window, door, or other opening, is that 
or air. quantity of light or air which has \^ecn accustomed 

to enter that opening during the whole of the prescriptive period irrespec- 
tively of the purposes for which it has been used*: • . 

(</) the extent of a prescriptive right to pollute air or water is the 
extent of the pollution at the commencement of 
Proscriptive right to pollute period of user Oil completion of which the right 

arose: and 

(e) the extent of every other prescriptive right and the mode of its 

^ enioyment must be determined by the accustomed 
other pre«npt.ve nghto, 

29. The dominant owner cannot, by merely altering or adding to the 

Increese ol easement dominant heritage, substantially increase an ease- 

ment. • 

^yhere an easement has been granted or bequeathed so that its extent 
shall be propoi^ionate to the extent of the dominant heritage, if the domi- 
nant heritage is increased by alluvion, the easement is proportionately in- 
creased, and if the dominant heritage is diminished by diluvion, the easement 
is proportionately diminished. 

Save as aforesaid, no easement is affected by any change in the extent of 
the dominant or the servient heritfiige. , 

llluitrations. 


Act 5. 


(a.) A, the owner of a mill, has acquired a prescriptive right to divert to his 
mill part of the water of a stream. A alters the machinery of his mill. He cannot 
thereby increase his right to divert water. 

(6.) A has acquired an easement to pollute a stream by carrying on a manufac- 
ture on its banks by which a certain quantity of foul matter is discharged into it. 
A extends his works, and thereby increases the quantity discharged, lie is respon- 
sible to the lower riparian owners for injury done by such increase. 

(c.) A, as the owner of a farm, has a right to take, for the purpose of manur- 
ing his farm, leaves which have fallen from the trees on B’s land. A buys a field 
and unites it to his farm. A is uot thereby entitled to take leaves to manure this 
held. 

80. Where a domuiant heritage is divided between two or more persons, 
Partition of dominant heri- the easement becomes annexed to each of the 
* shares, but not so as to iwerease substantially the 

burden on the servientWi^tage; provided that such annexation is consistent 
with the terms of the instrument, decree, or revenue proceeding (if any) 
under which the division was madc,oand in the case of prescriptive rights, 
wMrtbe user during the prescriptive period. ^ * 
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Jlhistratiom. 

(a ) A Imiise fo wliicli a of vvay by a purticnlar path i» nnnexpfl is dWidecl 
into two parts, one of wliu-li is ^raiiU-d to A, tho uilier to 13. Each is entitled, in 
ri>p» t'l of his part, to a ri^dit of way by the sariio path. 

(b.) A bouse to wliieli is annexed the ri>;ht of drawing: water from a well to 
the extent of fifty buckets a day is divided into tvvodistinet berilag;C8, one of which 
is jL^ranted to A, the olln r to 13. A and U are each entitled, in respect of liis heri- 
tafre, to draw from liie well lift\ buckets a day ; but the amount drawn by both 
must not exceed fifty buckets a day. 

(c.) A, having: in respect of bis bouse an easement of light, divides the house 
intt) iliree distinct lieritages. Each of these continues to have the right to have ita 
windows unobsiructe»L 

31. In the case of excessive user of an easement the servient ovrner 
Oi>s.truction in case of ex- may, without, prejuclieo to any other remedies to 
co.ssivo u>cr. which he mny bo entitled, obstruct the user, but 

only on tlie servient heritage ; provided that such usm* cannot be obstructed 
when the obstruction would interfere with the lawful enjoyment of the ease- 
ment. » 

Jlluntration. 

A, liaving a right to the free p.issage over IVs land of light to four windows 
six feet by four, increases tlicir si'/o and nuiiilirr. It is inipussible lo obHfrnct the 
pas^aL^e of light to the new windows without also ohstruciing the passage of light 
to the ancient windows. JB caiiiiol ob^truet the excessive user. 


CHAPTER IV. 

The Disturiunoe of Easements. 

' 32. Tlie owner or occupier of the dtuninant beiitage i.s entitled to enjoy 

RiVht to enjoyment with- the ea.seiii^iit without distuibancc by any other 
out I list 11 r bailee. person. 

lllnutrat'wti, 

A, as owner of a bouse, has a right of way over TIV hind. C unlawfully enters 
on P>’s l.ind, and ob“lruets A in h;s ii;rht id* way. A may sn'e C for compensation, 
not for thf entry, but for tlie nhstrii''ti'»n. 

33. The owner of any interest in the dominant heritage, or the occupier 
Suit for disturliauce of case- of such lieritage, may instil ute a .suit for compeii- 
meut. sat ion tor (lu* disturbance of the easement or of 

any riglit acce.ssory thereto; provided tlmt tluj disturbance has actually 
caused substantial damage to the plaint ilF. 

KxplawUion /. — The doing of any act likely to iiijuru the plaintiff by 
atTccting the evidence of the easement, or by matorinlly diminishing tho 
value of the dominant heritage, is substantial damage within tho meaning 
of this section and section thirty-four. 

Exphination Jl . — Where the easement disturbed is a right to the freo 
paK.sage of liglit passing to tJio openings in a housf^, no damage is substantial 
within the meaning of thi.s section, unless it falls within the first Explana 
tion, or interferes materially with the physical comfort of the plaintiff', or 
previuits him from carrying on bis accustomed busirN'SS in the dominant 
heritage as bi'nefii ially be had done previou-s to instituting the suit. 

Erpl'f'untion ///. — Where tho oa.semcnt di/fturbed is a right to the free 
pasfeHge of air to the openings in a liousi*, dainiige is suiistantial within tho 
meaning of this .section if it interf<‘res biaterially with tho physical comfprt 
of the {daintiir, tliough it is ;iot injurious to his health. 
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IlluBtratic^a. 

(a.) A places a permanent obstriictioo in a path over which B, as tenant of C’s 
house, has a right of way. * This is substantial damage to C) for it may affect the 
evidence of his roversiorfary right to the easement. 

^b.) A, as owner of a house, has a right to walk along one side of B’s honse. 
B builds a verandah overhanging the way about ten feet from the ground, and so as 
not to occasion any inconvenience to foot-passengers using the way. This is not 
substantial damage to A. • 

34 The removal of the means of support to which a dominant owner 
is entitled* does not give rise to a right to recover 
for removal or support. compensation unless and until substantial damage 

is actually sustained. * 

36. Subject to the provisions of the Specific Relief Act, 1877, sections 
InjimctJon to restrain dte- to 57 (both inclusive), an injunction may be 
turbance. granted to restrain the disturbance of an case- 
ment — • 

(a) if the easement is actually disturbed, — when compensation for such 
disturbance might be recovered under this chapter ; • 

(h) if the disturbance is only threatened or intended, — when the act 
threatened or intended must necessarily, if performed, disturb the easement. 


36. Notwithstanding the provisions of section twenty-four, the dominant 
Abatement of obstruction owner cannot himself abate a wrongful obstruction 
of easement. o£ an easement. 


CHAPTER V. 

The Extinction, Suspension, and Revival op Basements. 

• 

37. When, from a cause which pfeceded the imposition of an easement, 

Extinction by dfacolntion of P?”®**- ** imposed ceases to have 

right of servient owner. any right in the servient heritage, the easement is 

extinguished. 

Exception,— ’Nothing in this section applies to an easement lawfully 
imposed by a mortgagor in accordance with section ten. 

IHuatrations, * 

(o.) A transflrs Sultanpur to B on condition that he does not marry C. B im- 
poses an easement on Sultanpur. Then B marries C. B^s interest in Sultanpur ends, 
and with it the easement is extinguished. 

(b.) A, in 1860, let Sultdnpur to B for thirty years from tij j date of the lease. 
B, in 1861, imposes an easement on the land in favour of C, who enjoys the ease- 
ment peaceably and openly as an easement without interruption for twenty-nine 
years. B*s interest in Sultdnpur then ends, and with it C*8 easement. 

(c.) A and B, tenants of C, have permanent transferable interests in their re- 
spective holdings. A imposes on his holding an easement to draw water from a tank 
for the purpose of irrigating B’s land. B enjoys the easement for twenty years. 
Then A's rent falls into arroar, and his interest is sold. B’s easement is extinguished. 

(d.) A tnortgages Sultdnpur to B, and lawfully imposes an easement on the land 
in favour of C in accordance with the provisions of section ten. The land is sold to 
D in satisfaction of the mortgage-debt. The easement is not thereby extinguished. 

-xvi— .a * 38* ^.11 easemout is extinguished when the 

^ • dominant owner releases it, expressly or impliedly, 

. lo the servibnt owner. 

JBneh release can be made oply in the circumstances and to the extent 
iif^d to which the dominant owner can alienate the dominant heritage. 

An casement may be released as to part (Ally of the servient heritage. 

• 0, C. M,— 17 
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low. Explavation /. — An easoniftnfe is implioflly roloasod— 

Act^ (< 7 ) wln^ro dominant owner expressly authorizes an act of a perraa- 
* nent nature to ho done on the servimit heritage, thg necessary consequence 
of which is to prevent his future enjoyment of tlio casemont| and such act is 
doiu* in pursuance of such authority ; 

(^) whore any ponuauent alteration is made in the dominant heritage of 
such a nature as to show (hat the dominant owner intended to cease to enjoy 
the easement in future. 

Explaiuttimi IL — Mere non-user of an casemont is not an implied 
releaqp within the meaning of this section. 

Illustrations. 

(a.) A, B, and C are 'co-owners of ti house to which an easement is annexed. 
A, without tho coneent of B and C, roloasf^H the caMemeut. This release is effectual 
only as against A and his legal represonl-itivo. 

(6.) A gjant# B an easonn nt over A s land for tho henoficial enjoyment of his 
house. B assigns the house to 0. B tlu*a purports to release the easement. Tho 
rcleatie is im ilectual. , 

(<*.) A, having tho right to discharge hia oavos-droppings into B’s yard, ex- 
pressly autlioiizcs B to over tliis yard to a height which will interfere with 
the discharge. B builds acconliugly. A's easciuont is extinguished to the extent 
of the intcrfi renco. 

(d.) A, having an cafloment of light to a window, hnilds up that window with 
bricks and mortar so as to manifest an intention to abandon the casement per- 
manently. 

The cas(‘ment impliedly released. 

(«.) A, having a projecting roof by means of wbiob be enjoys an easeinont to 
discliarge eaves-droppings on H’s land, pcnuaiicutly .liters tlu; roof, so as to direct 
..Jth»* rain-water into'a different chuuucl, and discharge it on C’s land. The casement 
4S impliedly reloasod. 


39 . An casement is extinguished when the servient owner, in exer- 
cis€j of a power reserved in this l>ehalf, revokes 


Extiaction (ly revocation. 


tho oasoment. 


40. An easement is extinguished where it has been imposed for a 
K»tmcti.m on expiration of pprioil, or acjuimJ on condition that it 


Jimitod ijorioit or liappening 
of disriidiing condrtion. 


shall become void on the performance or non- 
performance of a specified act, and the period 
expire.s or the condition is fulfilled. o 

41. An easement of necessity is extinguished 


Extinction 011 termination 
of necusaity. 


when the necessity comes to an end. 


Illustration, 

A grants B a field inaccesRiiilc except hy pasning over A’a adjoioing laud, B 
afterwards purchases a part of that land over which he can pass to his field. Tho 
right of way over A’s land wliich B had acquired is extinguished. 

42. An easement is extinguished when it becomes incapable of being 
Extinction of useloss oaso- at any time and under any circumstances beneficial 

to the dominant owner. 

43 . Where, by any pennaiicnt change in the dominant heritage, the 

Extinction by pcrtnanonti burden on tho Servient borifage is materially in- 
change in dominant heritage, creased, and cannot reduced by the servient 
owner without interfering with the lawful enjoyment of the easement, tho 
casement is extinguished, unless — ^ 

(a) it was intended for the beneficial enjoyment of the dominant^ 
tag^, to whatever extent the^easement should be used ; or 
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(h) the injury caused to the servient ^wner by the chango is so slight 
that no reasonable person would complain of it ; or 
ifi) the easement is an easement of necessity. 

^ Nothing in this section shall be deemed to apply to an casement en- 
titling the dominant owner to support of the dominant heritage. 

44 An easement is extinguished where the servient heritage is by 
Extinction on permanent * 8«perior force so permaneiitly altered that the 
*altcration‘ of servient hori- dominant owner can no longer enjoy such ease- 
tttge by auporior force. inant : 

Provided that, where a way of necessity is destroyed by superior ^force, 
the dominant owner has a right to another way over the servient heritage ; 
and the provisions of section fourteen apply to such way. 

Illustrations. 

Ja.) A grants to B, as the owner of a certain house, a right iff fish in a river 
running fhrongh A'h land. The river changes its course permanently, and runs 
through land. IVh oascniout is extinguished. • 

(6 ) Access to u path'over which A has a right of wajr is permanently cut idf 
by an earthquake. A’s right is extinguished. 


Extinction by destruction 
of either heritage. 


45. An casement is extinguished when cither 
the dominant or the servient heritage is completely 
destroyed. 


Illustration. 

A has a right of way over a road running along the foot of a soa-cliflF. The 
road is wuMhed away by a permanent encroachment of the sea. A’s casement is 
extinguished. ^ 

46. An easement is extinguished «vhen the same person becomes entitled 
Extinction by iffiity of own- to the absolute owne,rship of the whole of the 

o*^**'P' dominant and servient heritages. 

Illustrations. 

(a.) A, as the owner of a house, has a right of way over B’s field. A mort- 
gages his house, and B mortgages hit^ field to C. Then C forecloses both mortgages, 
and becomes thereby absolute owner of both house and field. right of way 
is extinguished. ^ 

(ft.) The dominant owner acquires only part of the servient heritago : the ease- 
ment is not extinguished, except in the case ilhistratt d in section forty. one. 

(o.) The servient owner acejuiros lln^ dominant Imritago in connection with a 
third person : the easement is not oxtingnisiied. 

(d.) The separate owners of two separate dominant heritages jointly acquire 
the heritage which is servient to the two separate heritages : the easements are not 
extinguished. 

^ (c.) The joint owners of the dominant heritage jointly acquire the servient 
heritage : the easement is extinguished. 

.(/•) A single right of way exists over two servient heritages for the beneficial 
oiijoymenl of a single dominant heritage. The dumiuaat owner acquires one only 
of the servient heritages. The easement is not extinguished. 

(ff ) A bus 11 right of way over B’s road. B dedicates the road to the public 
A*8 right of way is not extinguished. 

47. A continuoa» easement is extinguished <^hen it totally ceases to 
Extinction by non-enjoy- ^ enjoyed as such for an unbroken period of 

‘ . twenty years. • 

discontinuous easement is eAtinguisbed when, for a like period, it 
has not been enjoyed as such. $ 


1882. 
Act 5. 



132 


EASEMBUTTS. 


1882. Such period shall be reckoned, in the case of a continuous easement, 

from the day on which its enjoyment was obstructed by the servient owner, 

Aot 6. Qf rendered impossible by the dominant owner ; and, in the case of a discon- 
tinuous easement, from the day on which it was last enjoyed by any person 
as dominant owner. 

Provided that if, in the case of a discontinuous easement, the dominant 
owner, within such ^.period, registers, under the *lndian Registration Act, 
1877, a declaration of his intention to retain such easement, it shall not be 
extinguished until a period of twenty years has elapsed from the date of the 
registration. 

Where an easement can be legally enjoyed only at a certain place, or at 
certain times, or between certain hours, or for a particular purpose, its enjoy- 
ment during the said period at another place, or at other times, or between 
other hours, or for another purpose, does not prevent its extinction under this 
section. 

The circun^stance that, during the said period, no one was in possession 
of the servient heritage, or ^hat the easement could not be enjoyed, or that a 
fight accessory thereto was enjoyed, or that the dominant owner was not 
aware of its existence, or that he enjoyed it in ignorance of his right to do so, 
does not prevent its extinction under this section. 

An easement is not extinguished under this section — 

(а) where the cessation is in pursuance of a contract between the domi- 
nant and servient owners ; 

(б) where the dominant heritage is held in co-ownership, and one of the 
co-owners enjoys *tho easement within the said period, or 

(c) where the easement is a necessary easement. 

• Where sevefel heritages are respectively subject to rights of way for the 
•beneBt of a single heritage, and the ways are continuous, such rights shall, 
for the purposes of this section, be deemed to be a single easement. 

llluitmtion, 

A has, as annexed to hia house, rights of way from the high road thither over 
the heritages X and Z and tlie interveniug heritage Y. Before the twenty years 
expire, A exercises his right of way over X. Ilis rights of way over Y ana Z are 
not extinguished. 

. « 48- When an easement is extinguished, the 

aceoBsory accessory thereto are also extin- 

guished. 

Illustration* 

A has an easement to draw water from B'h well. As accessory thereto, he has 
a right of way over B’s laud to and from the well. The casement to draw water is 
extinguished under section forty-seven. The right of way is also extinguished. 

49. An easement is suspended when the dominant owner becomes en- 
_ . . ^ titled to possession of the servient heritage for a 

uspenwon o eosemont, limited interest therein, or when the servient owner 
becomes entitled to possession of the dominant heritage for a limited interest 
therein. 

60. The servient owner hasW right to require that an easement bo con- , 
Serriont owner not entitled tinued ) and, notwithstandiifg the provisions of 
to require continuance. * section twenty-six, he is ndt entitled to compensa- 
tion for damage caused to the servient heritage ift consequence of the extin- 
guishment or suspension of the easement if the dominant owner has to 
the servient owner such notice as will ^enable him, without unreaso&^le 
expense, to protect the servient heritage from such damage. 
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Where such notice has not been girwn, the servient owner is ontitl«d 
Compensation for damage compensation for damage caused to the servient 
cauaedV eatinguishmentTV heritage m consequence of such extinguishment or 
suspension. 

Illustration, 

A, in exercise of an easement, diverts to his canal ^the water of B’s stream 
The diversion continues for many yoars, and during that time the bed of the streiirn 
partly fills up, A then abandons hia easement, and restores the stream to its ancient 
course. B*s land is consequently flooded. B sues A for compensation for the 
damage caused by the flooding. It is proved that A gave B a month’s notice of 
his intention to abandon the easement, and that such notice .vas suflicient to ouablo 
B, without unreasonable expense, to have prevented the damage. The suit must be 
dismissed. 

51. An easement extinguished under section forty-five revives (a) when 
the destroyed heritage is, beforts twenty years 
eviva o easemen . have expired, restored ‘by the deposit of alluvion ; 

(h) when the destroyed heritage is a servient building, and, before twenty 
years have expired, such building is rebuilt upon the same site ; and (c) when 
the destroyed heritage is a dominant building, and, before twenty years have 
expired, such building is rebuilt upon the same site and in such a manner as 
not to impose a greater burden on the servient heritage. 

An easement extinguished under section forty-six revives when the 
grant or bequest by which the unity of ownership was produced is set aside 
hy the decree of a competent Court. A necessary easeinent extinguished 
under the same section revives when the unity of ownership ceases from any 
other causa ^ 

A suspended easement revives if the cause of suspension is removed 
before the right is extinguished under*section forty-seven. 

Illustration, 

• 

A, as the absolute owner of field Y, has a right of wa^^ thither over B*« field 
Z. A obtains from B a lease of Z for twenty years. The easement is suspended so 
long as A remains lessee of Z. But when A assigns the lease to C, or surrenders it 
to B, the right of way revives. *■ 


CHAPTER VI. 

Licenses. 

62. Where one person grants to another, or to a definite nuinV>er of 

License” defined other persons, a right to do, or continnn do, in 

or upon the immoveable property of the grantor, 
something which would, in tlie absence of such right, be unlawful, and such 
right docs not amount to an easement or an interest in the property, the 
right is called a license. 

63. A license may be granted by any one in the circumstances and to 

Who may grant UeonA. to which he may transfer his 

• interests m the property ‘Effected by the license. 

64. The grant of a lloense may be express or implied from the conduct 
Qrfllb may be express or of the grantor, and an agreement which purports 

to create an easement, but is ipeffectual for that 
purpose, may operate to create a license. ^ 
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66- All licenses necessary the enjoyment of any interest, or the 
. 1 - j exorcise of any right, are implied in the coiistitu- 

^ tion of such jiuterest or right. Such liconses arc 

called accessory liceiisos. 


Illustration, 


A sella the trees growing on his land to B. 
take awuy the trees. 


B is entitled to go on the land and 


66* Unless a diQcrent intention is expressed or necessarily implied, a 

^ ^ ^ license to attend a place of public entertainment 

Liuedse when transforablo. , . « iis.ii* is. 

• may be transferred by the Iiconset? ; but, save as 

aforesaid, a license^ cannot be transferred by the licensee or exercised by his 

servants or agents. 

Illusirations. 


(a.) A grants B a right to walk owr A*8 fieM whenever he pleases. The right 
is not annexed to any immovedide properly of B. The right cannot he tiaustVired. 

• (A.) Tlic Govfininent grant B a license to erect and iTsc temporary grain-sheds 

on Government laud, in the al»seiice of express provision to the contrary, B*s 
servants may enter on tho himi for the purpose of ci'ecting sheds, erect the same, 
deposit grain tiiereiu, and remove grain therefrom. 

57. The grantor of a license is bound to disclose to the licensee any de- 
Grantor’a duty to discloso feet in the property allectcd by the license likely 

defects, to be dangerous to the person or property of the 

licensee, of which the grantor is, and the licensee is not, aware. 

58. The grai^tor of a license is bound not to do anything likely to 

• -Grantor’s duty not to ron. render the property allected by the license dan- 
der property unsafe. goroiis to the person or property of the licensee. 

59. When the grantor of tho licen.se transfers the prof>orby atfected 
Grantor's trariafcree not thereby, the transferee is not as such bound by 

bound by licoiwo. . the license. 


Uccn.,0 whon revocable. , ^ ““y ’’y 

unless — 

{a) it is coapled with a transfer of property, and such transfer is in 
force : • 

{h) the licensee, acting upon the license, has executed a work of a per- 
manent character, and incurred expenses in tho exeontion. 

Rovocation express or iio- 61. The revocation of a license may be ex- 

P^*''*^* press or implied. 

Illustrations, 


(a) A, the owner of a field, grants a license to B to uso a path across it. A, 
with intent to revoke the license, lucks a gate across tho |#ath. Tho lietmse is 
revoked. 

(A.) A. tho ovvrior of a field, irnirits a license to B to stack hay on tho fiidd. 
A U'ls or sells ihc. field to C. The license is revoked. 

. 62. A license is deemed tJ> be revoked— 

(fi) when, from a cause preceding the grant ol it, the grantor 
Lave any inten-st in this property alfected by the license : 

(A) when the licensee releases it, expressly or impliedly, to tli 
or his representative : • 


ceases to 
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(r) whore it has hoeti granted for a liiyited period, or acquired on condi- 
tion that it shall become void on the performance or non-perforoiaiice of a 
specified act, and the pgriod expires, or the condition is fulfilled : 

{d) where the property affected by the license is destroyed or by superior 
force so permanently altered that the licensee can no longer exercise his 
right : 

(e) where the licensee becomes entitled to the absolute ownership of the 
property affected by the license : 

( f ) where the license is granted for a specified purpose, and the purpose 
is attained, or abandoned, or becomes impracticable : , 

(y) where the license is granted to the licensee fs holding a particular 
office, employment, or character, and such office, employment, or character 
ceases to exist : , 

(4) where the license totally ceases to be used as such for an unbroken 
period of twenty years, and such cessation is nothin pursuance of a contract 
between the grantor and the licensee : • 

(i) in the case of an accessory license, when the interest or right to 
which it is accessory ceases to exist. 

63* Where a license is revoked, the licensee is entitled to a reasonable 
Liconsoo’s rights on revoca- time to leave the property affected thereby, and to 
twn. remove any goods which he has been allowed to 

place on such property. 

64* Where a license has been granted for a consideration, and the 
Lioonsee’s rights on ovic- licensee, without any fault of** his own, is evicted 
' by the grantor before he'^has fully enjoyed, undef 

the license, the right for which he contracted, he is entittled to recover 
compensation from the grantor. 


1882. 

Acts. 
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THE INDIAN EVIDENCE ACT. 

NO. I. OF 1872 . 

Bbcbived the O.-Q.’s Assent on the 15th March 1872. 

Whereas it is expedient to consolidate, define, and amend the I/aw of 
Preamble. Evidence ; It is hereby enacted as follows ; — 


PART L— RELEVANCY OP FACTS. 
Chapter 1. — Preliminary. 


^ 1. This Act may be called ** The Indian 

Short title. Evidence Act, 1872:" 

It extends to the whole of British India,*^ and applies to all judicial 
proceedings in or before any Court, including 
^ ' Courts Martial, t but not to affidaivits presented to 

any Court or officer, nor to proceedings before an arbitrator : 

^ 4 * A * shall come into force on the first day 

Commencement of Act. September 1872. 


Commencement of Act. 


„ , , ^ . 2. On and from that day the following laws 

Repeal of enactments. shall be repealed 

(1) All rules of evidence not contained in any Statute, Act, or Regula- 
tion in force in any part of British India : 

(2) All such rules, laws, and regulations as have acquired the force of 
law under the twenty-fifth section of ‘The Indian Councils* Act, 1861,* in 
so far as they relffte to any matter herein provided for ; and 

(3) The enactments mentioned in the schedule hereto, to the extent 
specified in the third column of the said schedule. 

But nothing herein contained shall be deemed to affect any provision 
of any Statute, Act, or Regulation in force in any part of British Tndia, 
and not hereby expressly repealed. 


3. In this Act the following words and expressions are used in the fob 

Intorpretetion.«taiwe. lowing senses, unless a contrary intention appears 

irom the context : — 


“ Court” includes all J udges and Magistrates, 
and all persons, except arbitrators, legally author- 
ized to take evidence. 


* It has boon applied to the Uaidar^b^d Assigned Districts and the Cantonment of Sikan- 
daritbi£r]| — Foreign Department, No. 80J, dated May 2, 1872. 

t 5mia is repealed, as to European Courte Martial, by the Mutiny Act : “ No Court Martial 
shalVTn respect of the conduct of its proceeding, or the reception or rojeotion of evidence, 
subject to the provisions of the * Indian Evidence Aotj 1872,' or any Act of any Leidala’ 
turo, other th.an the Parliament of the United Kingdom, "^8 Vic., c, 7, b. 101. ® 

• C. O. M.— 18 
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1872. “ Fact.” «« .Fact” moanfl and includes— 

“ (1) any thing, state of things, or relation of things, capable of being 

Act 1. perceived by the senses ; 

(2) any mental condition of which any person is conscious. 

Illustrations, 


in.) That there are certain objects arranged in a certain order in a certain place, 
is a fat't. 

i b.) That a man heani nr saw sorm^thinu:. is a fad. 
c.) That a man said certain words, is a fact. 

(d.) That a man holds a certain opinion, has a certain intention, acts in good 
faith or fraudulently, or U‘»es ti partUMilar word in a ))articiilar sense, or is or was at a 
specilied tune conscious of a particular sensation, is a fad, 

(e.) That a man has a certain reputation, is a fact. 


One fact ip said to be relevant to anotlier when the ono is connected 
>yith the other in any of the ways referred to in 
* the provisions of this Act* relating to the relevancy 

of facts. 


** Facts in issue.” 


The expre.s3iou ** facta in issue” means and 
. includes — 

any fact from which, either by itself or in connection with other facts, 
the existence, non-existence, nature, or extent of any right, liability, or dis- 
ability, asserted or denied in any suit or proceeding, neces-sarily follows. 


Ex])lanation. — Whenever, under the provisions of the law for the time 
being in force relating to Civil Procedure, any Court records an issue of fact, 
the fact to be asserted or denied in the answer to such issue is a fact iu issua 


lllusautions, 

A is accused of the murder of B. 

At his trial the following facts may be in issuo ; — 

That A caused B's death ; 

Tlifit A intended to cause IVs death ; 

That A had received tfiavc and sudden provocati»Mi from B ; 

That A, at*^be time of «lning the act whitl/ cans» d BN death, was, by reason of 
un.souiidnf ss of mind, incapatdc of knowing its riuluie. 

“ Document” means any matter expressed or described upon any snb- 
“ pocument ” sftuice by means of letters, figures, or marks, or 

by more than ono of those means, intended to be 
used, or which may be used, for the purpose of recording that matter. 

Illustrations, 

A writing is a document : 

Word*! printed, lifhogr iphcd. or photographed, are documents : 

A map or plan is a dormnent : 

An inscription on a metal plate or atone is a dociiiiicnt ; 

A caricature is a document. 

“ Evidonco.” « Evidence” means and yicludes — 

(1) all statements ^hich the Court permits or r<«(]uire8 to be made before 
it by witnesses, in relation to matters of fact uncK^r inquiry ; 
such statements are called oral evidence ; 

(2 all documents produced for the Inspection of the Court; 
such documents are caillid documentary evidence. 
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A fact is said to be proved when, after considering the matters before 
** Prov d ” Court either believes it to exist, or considers 

* its existence so probable that a prudent man ought, 

under the circumstances of the particular case, to act upon the supposition 
that it exists. 

A fact is said to be disproved when, after considering the matters before 
,, j.. , „ it, the Court either Imlinves ^lat it does not exist, 

* or considers its non existence so probable that a 

prudent man ought, under the circumstances of the particular case, to act 
upon the supposition that it does not exist. 

A fact is said not to b^ proved when it is 
neither proved nor disproved. 

provided by thfe Act that tlfe Court may pre^sume a 
fact, it may either regard such fact as proved, 
unless and until it is disproved, or may call for 
proof of it : 

Whenever it is directed by this Act that th<5 Court shall presume a^fact, 

ttau 11 .1 * ^t shall regard such fact as proved, unless and until 

** Shall proBume. ’ . i. ° i ^ 

it IS disproved : 

When one fact is declar<‘d by this Act to be conclusive proof of another, 
„ tbe Court shall, on proof of the one fact, regard 

one usive proo . other as proved, and shall not allow evidence 

to be given for the purpose of disproving it. 


' Not proved.” 

4. Whenever it is 
' May prosuiue.” 


1872 . 
Act 1. 


Chapter II. — Op the Relevancy op Factp. 

6* Evidence may be given in any suit or proceeding of the existenci^ 
Evidonc. may b« Riven of or non-existe«ce of every fact in issue and of such 
facts in issue aUd relevant other facts as are hereinafter declared to be rele- 
vant, and of no others. 

Expla/iiation. — This section shall not enable any person to give evidence 
of a fact which he is disentitled to prove by any provision of the law for the 
time being in fpree relating to Civil Procedure. 

Jllustraiiona, 

(a.) A is tried •for the murder of B by beating him with a club with the 
intrntion of cuuHiiig his death. 

At A^s tiial tlio following facts arc in issue— 

A’s beating B with the club ; 

A’s causing IVs death by such beating ; 

A’s intention to cause B’s death. 

(6.) A suitor does uoi bring with him, and have in readiness for production 
at the lirat hearing of the case, a bon«l on which he relies. This section does not 
enable him to produce the bond or prove its contents at subsequent stage of the 
proceedings, otherwise than in accordance with the conditions prescribed by the Code 
of Civil Procedure. 

6. Facts which, though not in issuo, are so connected with a fact in issue 
Relevancy of facts forming to form part of the same transaction, are rele- 
part of same tpansoction. ^ vant, whether they occurred at the same time and 
place, or at different titpes and places. • 

I * Jllustraiiona. 

A is accused of the murder ^f B by beating him. Whatever was said 
Qj^iiohe by A or B or the bystanders at the beating, or so shortly before or after it 
^16 lo form part of the transaction, is a relevant fac£ 
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(&.) A is accused of waging wa| against the Queen by taking part In an armed 
irrection in which property is aestroyed, troops are attacked, and gaols are 


insurrection in which property is destroyed, troops are attacked, and gaols are 
broken open. The occurrence of these facts is relevant, as forming part of the 
general transaction, though A may not have been present et all of them. 

(c.) A sues B for a libel contained in a letter forming part of a correspondence. 
Letters between the parties relating to the subject out of which the libel arose, 
and forming part of the correspondence in which it is contained, are relevant facts, 
though they do not contain the libel itself. 

(rf.) The question is, whether certain goods ordered from B were delivered to 
A. The goods were delivered to several intermediate persons successively. Each 
delivery is a relevant fact. 

7. Facts which are the occasion, cause, or effect, immediate or other- 
Faots which are occasion^ wise, of relevant facts or facts in issue, or which 
cause, or effect of facta in constitute the state of things under which they 
happened, or which afforded an opportunity for 
their occurrence^ or transaction, are relevant. 

• Illustrations. 

(o.) The question is, whether A robbed B. 

TJie facts that, shortly before the robbery, B wont to a fair with money in his 
possession, and that he showed it, or mentioned the fact that he had it, to third 
persons, arc relevant. 

(ft.) The question is, whether A murdered B. 

Marks on the ground, produced by a struggle at or near the place where the 
murder was committed, are relevant facts. 

The question is, whether A poisoned B. 

The state of 0*s health before the symptoms ascribed to poison, and habits of 
B known to A, which aftorded an opportunity for the administration of poison, are 
relevant facts. 


Motive, preparation, and , 8. Any fact is relevant which shows or con- 

previous or subsequent con- stitutes a fhotive or preparation for any fact in 
issue or relevant fact. • 

The conduct of any party, or of any agent to any party, to any suit or 
proceeding, in reference to such suit or proceeding, or in reference to any fact 
in issue therein or relevant thereto, and the conduct of any person an offence 
against whom is the subject of any proceeding, is relevant, if such conduct 
influences or is- influenced by any fact in iksue or relevant fact, and whether 
it was previous or subsequent thereto. 

Explanation 1. — The word “conduct” in this section does not include 
statements, unless those statements accompany and explain acts other than 
statements ; but this explanation is not to affect the relevancy of statements 
under any other section of this Act. 

Explanation 2. — Wht.i the conduct of any person is relevant, any 
statement made to him or in his presence and hearing, which affects such con- 
duct» is relevant. 

Illustrations, 


(a.) A is tried for the murder of B. 
The facts that A murdered 0, that B 


The facts that A murdered 0, that B know that A had murdered C, and that B 
had tried to extort money from A by threatening to make his knowledge public, are 
relevant. , ^ 

(h.) A sues B upon a bond for the payment of money. B denies tne making of 
the bond. 

The fact that, at the time when the bond was al!dged to be made, B required 
money for a particular purpose, is relevant. 

(c.) A ifi tried for the murder of B by prison. V ^ 

The fact that, before the death of B, A procured poison similar to that 
was administered to B, is relevant. 
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S Thi* question is, wliether n certsin do^iiment is tho will of A. 

facts, that, nut long before the date Of tho allcgcMl will, A made im]inry 
into, matters to which tho provisions of tho ullogbd will relate, that he consnllnl 
vnkils in reference to rnalung the will, and that ho caused drafts of other wills to be 
prepared, of which he did not approve, arc relevant. 

A is accused of a crime. 

The facts that, either before, nr at the time of, or after the alloged crime, A 
provided evidence which would tend to give to the facts of the case an appearance 
favourable to himself, or that he destniyed or concealed evidence, or prevontui the 
presence or procured the absence of persons who might have, been witnesses, or 
Buhorned persons to give false evidence respecting it, arc relevant. 

(/.) The question is, whether A robbed B. 

The facts that, after B was robbed, C said in A’s presonco, * The police aro 
coming to look for the man who robbed B,* and that immediately afterwards A ran 
away, are relevant. 

(<7.) The question is, whether A owes B rupees 10,000. 

The facts that A asked C to lend him iiione3% and that D said to C in A'h pre- 
Bonce and hearing, ‘J advise you not to trust A, for lie owes B 10;000 rupees,’ and 
that A went away without making any answer, aro relevant facts. 

(A.) The question is, whether A committed a crime. 

The fact that A absconded after receiving a letter warning him that inquiry was 
being made for tho criminal, and tho contents of tho letter, are relevant. 

(t.) A is accused of a crime. 

Tho facts that, after the commission of tho alleged crime, ho absconded, or was 
in possession of property or the proceeds of property acquired by the crime, or 
attempted to conceal things which were or might have been used in committing it, 
are relevant. 


(j.) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape, she made a complaint relating to 
the crime, the circumstances under which, and tho terms in which, the complaint 
was made, are relevant. 

The fact that, without making n complaint, she said that sin? hud been ravished, . 
is not relevant as conduct under this section, though it. may ho relevant-^ 
as a dying declaration under section 32, clause (1), or 
as corroborative evidence under section 157. 

(k.) The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, ho made a complaint relating to 
the offence, the circumstances under which, and the terms in which, the complaint 
was made, are relevant. • 

The fact that he said he Inul been^ robbed, without making any C2niplaiQt, is not 
relevant as conduct under this section, though it may he relevant — 
as a dying declAration under section .32, clause (1), or 
as corroborative evidence under section 157. 


1872. 
Act 1, 


9. Facts necessary to explain or introduce a fact in issue or relevant 
Facts necessary to ox- which support or rebut an inference 

plain or introduce relevant suggested by a fact in issue or relevant fact, or 
which establish the identity of any thing or pcr.son 
whose identity is relevant, or fix the time or place at which any fact in is-suo 
or relevant fact happened, or which show the relation of parties by whom any 
such fact was transacted, are relevant in so far as they aro necessary for that 
purpose. 

Illu4tration$, 


(a.) The question cs, whetlier a given documeot is the will of A. 

The state of A’s property and of his family at tho dr:to of the ulhsgcd will may 
be relevant facts. ) 

, (A* A sues B for a libel imputing disgraceful conduct to A ; B affirms that 

the nuiftter alleged to be libellous is true. 

The position and relations of the parties at the time when the libel was pub- 
^shed may be relevant facts as introductory to tho l^ots in issuo. 
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1872, Tbp p'irtioninrs of a fliapnte botwoen A arui B about n innttpv nnconnpcted wftTf 

— the allepfel libol are irrclovaiit, ibon^^i the tact tliai there was a dispute may be 

Act 1, relevant if il affected the relations between A ami B. 

(<?) A i** a(;ciised of a eriirie. . 

The fact that, soon al'te.r tiie cominission of the crime, A absconded from htg 
bouse, is relevant, under section 8, as conduct Hnl»Reqiicnt to and nffected by facts 
in i8'*ne. 

The fact that, at the time when he left home, be bad sudden and urgent 

])ii'<iries8 at tbe place lo which ho went, is relevant as tending to explain the fact 

that he left homo suddenly. 

The details of the business on which he left are not relevant, except in so far 
as th(‘y are nec«'8snry to show that the business was sjulden and urgent. 

(f/.) k sues B For .indiicinir 0 to break a contract of ser' ice made by him with 
A. (3, OJi leaving A’s service, says to A, ‘ I am leaving you because B lias made me 
a better olftT.* Tliis stat(»ment is a relevant fact as explanatory of (^’s conduct, 
whicli is relevant as a fact in i.ssiie. 

(c.) A. accused of tbeft, is seen to give tbe stolen property to B, who is seen to 
give it to A'r v^ife. B say ‘4, as he d< livers it, * A says yon are to hide this.* B's 
Btatement is redevant as explanatory of a fact wliitdi is part of the liMMsaclion. 

(f.) A is tried for a riot, and is proved to have man'lied at the head of a mob. 

' The cries of the mob are relevant as explanatory of the nature of the trans- 
action. 

10 . Where there is reasonable ground to believe that two or more 
Things said or done by P<'J‘soiis have coii.spired together to commit an 
conspirator in roforotico to olbmce or an actionable wrong, any thing .said, done, 
coinnion design. qi. written by any one of such persons in reference 

to their common .intontion, after the time when such intention was first 
entertained by any one of them, is a relevant fact as against each of the 
persons believed to lie so conspiring, as W(dl for tbe purpose of proving the 
existence of the conspiracy as for tlio purpose of showing that any such 
person was a party to it. 

lllusfraiion, ^ . 

Rofisonable ground exists for believing that A lias joined in a coDspirucy to 
wage war against I he Queen. 

The facts timt B pmcuicd arms in Europe for the purpose of the conspiracy, 0 
collected money in Calcutta for ti like object, D persuaded persons to jido the cou- 
Hpirnev in Bombay, E publisln-d wniinga atlvo(,*ating the object in view m Agisi, and 
F iransiiiilted fftfm Dclbi Jo O at (\ibiil the money whieli <3 had collected at Calcutta, 
find tin* contents of a letter writn ii h^ IJ uiviug an acetnint of ;*he Conspiracy, are 
each rvlcvant, l)oth to prove the existence of the conspiracy, and to prove A’s lami- 
plieiiy in it, although he may Imvc Ix eii ignoruiii of all of tiuMii, and although the 
persons by whom they were ilorn* were strangers to liim, ami alllioiigh they may 
have taken place before he joined the conspiracy or after he left it. 

When facts not otherwiso 11 - Facts not Otherwise relevant are rele- 

rcluv.int become relevant. vaut — 

(1) if they are inconsistent with any fact in issue or relevant fact ; 

(’2) if by themselves or in connection with other facts they make the 
existence or non existenco of any fact in issue or relevant fact highly pro- 
bable or improbable.* 

lUustrationa, 

(a.) The question is, wbeibor A committed a crime at Calcutta on a certain day. 

The fact that, on that flay, A was at Lahore, is relevant. 

The fact that, near- the time wlion the crime wasci^miiiitted, A was at a distnneo 
fioiii the pbioe where it was committed, whieh would render it highly imprphuble, 
though not inn>ossible, that he committed it, js relevant. N 


11 Boui. a. V, 1C. 90. 
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(h.) The qiiention le, whothor A committed n crime. 

Tlie oirmiimHtancoH arc such iliat fhe crime iiinst have been conimUtcH citlicr 
by A, B, 0, or D. Ever}’ fact wliicli Khowt^ that the crime could hiivr been committed 
by no one else, and that H was not committetl by either B, C, or 1), is relevant. 


In suits for damages, facts 
tending to enable Court to 
dotorniine amount are rele- 
vant. 


12. In suits in which damages are claimed, 
any fact which wdll enable tlie Ooui t to detennino 
the amount of damages which ought to be awarded 
is ndevant. 


Facts relevant when right 13. Whero the question is os to the existenco 

or custom is in question. of any right or custom, the following facts aro 

relevant : — 

{a ) Any transaction by which the right or custom*in question w’as created, 
claimed, modified, recognized, asserted, or denied, or which was inconsistent 
with its existence ; 

ih,) Particular instances in wdiich the right or custom claimed, re- 
cognized, or exercised, or in which its exercise ^was disputed, asserted, or 
departed from. • • 

Illustration. 


The question is, whether A has right to a fishery. A deed conferring the fishery 
on A’rt aijcestors, a mortgage of the fishery by A’s father, a suhsoqiient grant of tho 
fishery by A’s father irrceoneileahle with the mortgage*, partiiailar instances in which 
A*b father exercised the right, or in which the exercise of the right was stopped by 
A’s neighbours, are relevant facts. 

14. Facts showing the existence of any state of mind — such as in ten- 

Facta showing existence of knowledge, good iiogligpnco, rasbiipss, 

state of mind, or of body, or ill-will, or good-will towards any particular person, 
bodily feeling. or showing the existenco of .any state of body of 

bodily feeling — arc relevant, when th\j existenco of any such state of mind, 
or body, or bo&ily feeling, is in issue or relevant. 

Edcplanation . — A fact relevant as showing the existenco of a relevant 
state of mind must show that it exists, not generally, but in reference to tho 
particular matter in question. 

Illustrations. 

(a.) A is accused of receiving stolen goods knowing them to be stolen. It is 
proved that he wasTn possession of a particular stolen .article. 

The fact th.at, at the same time, he was in possession of many other stolen 
articles, is relevant, as tending to show that he knew each and all of tho articles of 
which he was in possession to be stolen. 

(b.) A is accused of fraudulently delivering to another person a piece of coun- 
terfeit coin, which, at the time when he delivered it, lie knew to he counterfeit. 

The fact that, at the time of its delivery. A was possessed of a number of other 
pieces of counterfeit coin, is relevant. 

(c.) A sues B for damage done by a dog of B’s, which B knew to he ferocious. 

The facts that the dog had previously bitten X, Y, anrl Z, and that they had 
made complaints to B, aro relevant. 

(d.) The question is, whether A, the acceptor of a bill of exchange, knew that 
the name of the payee was fictitious. 

The fact that A had accepted other bills drawn in tho same manner before they 
could have been transiftitted to him by the payee if the payee had been a real per- 
son, is relevant, as showiirg that A knew that the payee was a Hotitious person. 

(s.) A is accused of definniug B by publishing nn iinpiitation intended to harm 
the reputation of B. 

The fact of previous publications by A respecting B, showing iH-wilt on the 

of A towards B, is relevant, as proving A’s iutqution to harm B’s reputation by 
the particular publication in question. 


1872, 
Act iT 
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Tho facts that tliorc was no prerfons quarrel between A and B, and that A re* 
poated tho mutter complainod of as he heard it, are relevant, as showing that A did 
not intend to Iiarm the reputation of B. 

(f,) A is sued by B for fraudulently representing 'to B that C was solvent, 
whereby B, being iminced to trust 0, who was insolvent, suffered loss. 

The fact that, at the. time when A represented C to be solvent, C was supposed 
to be solvent by his neighbours and by persons dealing with him, is relevant, as 
showing that A mode the representation in good faith. 

ig,) A is sued by B for the price of work done by B, upon a house of which 
A is owner, by the order of C, a contractor. 

A’s defence is that B's contract was with C. 

The fact that A paid C for tho work in question is relevant, as proving that A 
did, in good faith, make over to C the management of the work in question, so that 
G was in a position to contract with B on C’s own account, and not as agent for A. 

(h.) A is accused of the dishonest misappropriation of property which ho had 
found, and tho ipjestion is whether, when he appropriated it, he believed in good 
faith that tho real owner could not bo found. 

• 'The fact that public notice of tho loss of the propRsrty had been given in the 
place where A was, is relevant, as showing that A did not, in good faith, believe 
that the real owner of the property could not be found. 

Tho fact that A knew, or liad reason to bedieve, that the notice was given frau- 
dulently by C, who had beard of the loss of the property, and wished to set up a 
false claim to it, is relevant, as showing that the fact that A knew of the notice did 
not disprove A's good faith. 

(i.) A is charged with shooting at B with intent to kill him. In order to show 
A’s intent, the fact of A’s having previously shot at B may be proved. 

) A is charged witli sending threatening letters to B. Threatening letters 
,j 3 rcviously sent by A to B may be proved, as showing the intention of the letters. 

(k.) The question is, whether A has been guilty of cruelty towards B, his wife. 

Expressions of their feeling towards each other shortly before or after the al- 
leged cruelty are relevant facts. 

(1.) The question is, whether A’s death was caused by poison. 

Statements made by a during his illness as to his symptoms are relevant facts. 

(m.) The question is, what was the state of A’s health at the time when an as- 
surance on Ills life was eiiL(3Clcd. 

Statements made by A as to the state of Ids health at or near the time in ques- 
tion are rele\ arft facts. 

(n.) A sues B for negligence in providing him with a carraige for hire not 
rea8onal)ly fit for use, whereli}’ A is injured. 

The fact that IVe attention was drawn on other occasions to the defect of that 
particular carriage is relevant. 

The fact that B was habitiia% negligent about tho carriages which he let to 
hire is irrelevant. 

(o.) A is tried for the murder of B by intentionally shooting him dead. 

The fact that A, on other occasions, shot at B, is relevant, as showing his inten- 
tion to shoot B. 

The fact that A was in the habit of shooting at people with intent to murder 
them is irrelevant. 

(p ) A is tried for a crime. 

The fact that he said something indicating an intention to commit that parti- 
cular crime is relevant. 

The fact that ho said something indicating a general disposition to commit 
crimes of that class is irrelevant. 


16. When there is 

Facts bcarinjr on question 
whether act was accidental or 
intentional. 


a question whether an^act was accidental or inten- 
tional, the fact that such act formed of a 
series of similiir occurrences, in each of which the 
p6rson doing the act was concerned, is relevant.'^ 
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inu9trati(m^. 

(a) A is nc^*n«o(1 of burning down his house in order to obtain money for 
which it is insured. 

The facts that lived in several houses siicuessively, eiicli of which lie 
insured, in each of which a fire occurred, and after each of which fires A received 
payment from a different insiirance-ofiicCf arc rtlevant, as tending to show that the 
fires were not accidental. 

(ft.) A is employed to receive money from tlv* debtors of B. It is A’s duty to 
make entries in a hook showing the amounts received by him. Ho makes an entry 
showing that on a particular occasion ho received less than he really did receive. 

Tlie question is whether this false entry was accidental or intentional. 

The facts that other entries made by A in the same hook are false, and that 
the false entry is in each case in favour of A, are relevant. * 

(e.) A is accused of fraudulently delivering to B n cqjintorfeit rupee. 

Tlie question is whether the delivery of tho rupee was accidental. 

The facts that, soon before or soon after the delivery to B, A delivered counter- 
feit rupees (o 0, D, and E, are relevant, as showing that the delivery to B was not 
accidental. 

16. When there is a question whether a particular act was done,* the 
Rxistenco of coiirso of existence of any course of business according to 
business when relevant which it naturally would have been done, is a 

relevant fact 


IllustratUmu. 

{a ) The question is whether a particular letter was despatched. 

The facts that it was tlu3 ordinary course of business for all letters put in a 
certain place to he carried to the post, and that that particular letter was put in that 
place, are relevant. 

(ft.) The question is whether a particular letter reached A. The facts that it 
was posted in due course, aud was not returned through the Dead Letter Ofiico* 
are relevant. ^ * 

Admissions. 


17. An admission is a statement, oral or documentary, which suggqsts 
j 1 any inference as to any fact in i.ssuo or relevant 

fact, and which is made by any of the persons and 
under the circumstances hereinafter mentioned. 


18. StatemeiTks made by a party to the proceeding, or by an agent to 
Admission— by party to any such party, whom the Court regards, under 
proceeding or his agent ; the circumstances of tho case, as expressly or 
impliedly authorized by him to make them, are admissions. 

Statements made by parties to suits, suing or sued in a representative 
by suitor in representative character, are not admissions, unless they were 
character; made while the party making them held that 

character. 

Statements made by — 

(1) persons who have apy proprietary or pecuniary interest in the 
by party interested in sub- subject-matter of the proceeding, and who make 
ject-matter ; the statement in their character of persons so in- 

terested, or 

by person from whom intei^ (2) persons from whem the parties to the suit 

eat derived. have derived their interest in the subject-matter of 

* the suit, « 

are admissions, if they are made during the continuance of the interest 
•of the persons making the statements. f 


1872. 

Aotl. 


C. q, M.— 19 
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1972. 19. Statements made liy pensons, whose position or liability it is neceS' 

■AAt-L Admissions by persons’ “•‘y P™’'® " ^7 P»rty to the snit, 

whoso position must be prov- are adiuissions, if such statements would be rele- 
od as against party to suit. yarit as against such perlons in relation to such 
position or liability in a suit br9Ught by or against them, and if they are 
made whilst the person making Ibhem occupies such position or is subject to 
such liability. 

Uluatration. 

A undertakes to collect rents for B. 

B sues A for not collecting rent due from 0 to B. 

A denies that rccrt was due from C to B. 

A statement by C that be owed B rent is an admission, and is a relevant fact as 
against A, if A denies tHat G did owe rent to B. 

Adminsions by persons ex- 20. dtatements made by persons to whom a 

pressly roferrod tti by party party to the suit has expressly referred for infor- 
mation in reference to a matter in dispute are 
admissions. • 

Illustration, 

The question is whether a horse sold by A to B is sound. 

A says to D, * Go and ask O : 0 knows all about it.' C's statement is an admission. 

21. Admissions are relevant and may be proved as against the person 

Proof of admiaaion? apainat repi ftsentative in interest;* 

persona making thorn, and by but they cannot bo proved by or on beh.alf of the 
or on their behalf. person who makes them, or by his representative 

in interest, except in the following cases : — 

« (1.) An admission may be proved by or on behalf of the person making 

it, when it is of such a nature that, rif the person making it were dead, it 

would bo relevant as between third persons under section 32.» 

(2.) An admission may be proved by or on behalf of the person making 
it, when it consists of a statement of the existence of any state of mind or 
l)ody, relevant or in issue, made at or about the time when such state of 
mind or body existed, and is accompanied by conduct rendering its falsehood 
improbabl^ev-*r * 

(3.) An admission may be proved by or on behalf of the person making 
it, if it is relevant otherwise than as an admission. 

Illustrations, 

(a.) The question between A and B is whether a certain deed is oris not forged. 
A affirms that it is genuine ; B, that it is forged. 

A may prove a statement by B that the deed is genuine, and B may prove a 
statement by A that the deed is forged ; but A cannot prove a statement by hiiiiHclf 
that the deed is genuine, nor can B prove a statement by himself that the deed is 
forged. 

(5.) A, the captain of a ship, is tried for casting her away. 

Evidence is given to show that the ship was taken oilt of her proper conrse. 

A produces a book kept by him in the ordinary course of his business, showing 
observations alleged to have been taken by him from day to day, ami indicating 
that the ship was not tak^n out of her proper eburse. A mny prove these state- 
ments, because they would be admissible between third parties, if he were dead, 
nndcr section 32, clause (2). • 


^ * 4 Suth. W. R. 14S. 
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(tiy A I** aconse*! of a criirifi committed him at Pnlcntta. Ho prodiico« a 
letter writceu by hiinself and dated at Lahore pn that day, and bearing the Lahore 
peHUinark of that day. 

The statement in the ibit** of the letter is admissible, because, if A wore dead, 
it would be admissible tinder section 32, elaiiso (2). 

(d.) A is accused of receiving stolen goods knowing them to be stolen. 

He offers to prove that he refused to sell them below thoir value. 

A may prove these statcinenta, though they arc admissions, because they are 
explanatory of conduct influenced by facts in issue. • 

(e.) A is accused of fraud ulontly having in his possession counterfeit coin which 
he knew to be counterfeit. 

He offers to prove that he asked a skilful person to examine the coin, as he 
doubted whether it was counterfeit or not, and that that person did examine it, and 
told him it was genuine. 

A may prove these facts for the reasons stated in the Inst preceding illustration. 

22* Oral admissions as to the contents of a document are not relevant, 
When oral admissions as to unless and until the party proposing to prove them 
contents of docunionts are re- shows that he is entitled,^ to give secondary evidence 
• of the contents of such document under the r»les 
hiTcinafter contained, or unless the genuineness of a document produced is 
ill question. 

23. In civil cases no admission is relevant, if it is made either upon an 
Admissions in civil cases express condition that evidence of it is not to be 
when relevant. given, or under circumstances from which the Court 

can infer that the parties agreed together that evidence of it should not be 
given. 

Explanation , — Nothing in this section shall be taken to exempt any 
barrister, pleader, attorney, or vakil from giving evidence of any matter of 
which he may be compelled to give evidence under section 1 26. « 

• 

24^ A confession made by an accused person is irrelevant in a criminal 
Confession caused by in- proceeding, if the making of the confession appeara 
duoement threat, or pro- to the Court to have been caused by any induce- 

criminal^ roceedilT^^^**^^ *** ment, threat, or promise, having reference to the 
c nun proce ing. charge against the accused person, proceeding from 

a person in authority,^ and sufficient, in the opinion of the Court, to give 
the accused person grounds, which would appear to him reasonSTTlo, fop*su*p- 
posing that by maxfing it he would gain any advantage or avoid any evil of 
a temporal nature in reference to the proceedings against him. 

Confession to police-officer 25. No confession made to a police-officer shall 

not to be proved. be proved as against a person accused of any 

offence. 

26* No confession made by any person whilst he is in the custody of a 
Confession by acouaed while police-officer, ualoss it be made in the immediate 
in custody of police not to be presence of a Magistrate, shall be proved as against 
proved against him. such person. 

27. Provided that, when any fact is deposed to as discovered in con- 
How much of information sequence of information received from a person 
received fropi accused ma> be accused of any offence, in the custody of a police- 
• officer, so much of such Information, whether it 
amounts to a confession or mot, as relates distinctly to the fact thereby dis- 
coverefi, may be proved. 


1872. 
Aot 1. 


9 Bom. H. C. R. 35&f 
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1872. Confegdon made after re- H » confession US is referred to in • 

~ - mov^ of impression caused section 24 is made after the impression caused hy 

Aot 1, by inducement^ threat, or 3^7 such inducement, threat^ or promise, has, in 
promise, re eran . Opinion of the Court, been fully remold, it is 

relevant. 


29* If such a confession is otherwise relevant, it does not become irre- 
Confession otherwise levant merely because it was made under a pro- 
levant not to become irre- mise of secrecy, or in consequence of li deception 
iecrecy^S'^"^ promise of practised on the accused person for the purpose of 

’ obtaining it, or when he was drunk, or because it 

was made in answer ^o questions which he need not have answered; whatever 
may have been the form of those questions, or because he was not warned 
that he was not bound to make such confession, and that evidence of it might 
be given against him. 


30. When more persons than one are being tried jointly for the same 
Consideration of proved offence, and a confession made by one of such 
confession aifeotinGr person phrsons affecting himself and some other of such 
persons is proved, the Court may take into con- 
sideration such confession as against such other 
person as well as against the person who makes such confession.* 


makifig it and others jointly 
under trial for same offence. 


llluatrationa. 

(a.) A and B are jointly tried for the murder of C. It is proved that A said, 
• B and I murdered C.’ The Court may consider the effect of this confession as 
against B. 

(b.) A is on his trial for the murder of C. There is evidence to show that 0 
was murdered by A and B, and that B said, * A and I murdered C.’ 

This stotement may not bo taken into consideration by the Court against A, as 
is not being jointly tried. 

31. Admissions are not conclusive proof of the matters admitted, but 
Admissions not conolusivo they may operate as estoppels undeP the provisioDS 
proof, but may estop. hereinafter contained. 


Statements hy persons who cannot he called as witnesses, 

32. Statements, written or verbal, of relevant facts, made by a person 
Cases in which statement Is dead, or .who cannot be found, or who has 

ot reljvant by person become incapable of giving evidence, or whoso 
ft.undT&o.rUrelevMt?'’* atteudance cannot be procured #ithout an amount 
of delay or expense which, under the circumstances 
of the case, appears to the Court unreasonable, are themselves relevant facts 
in the following cases : — 

(1.) When the statement is made by a person as to the cause of his 
When it relates to cause of death, or as to any of the circumstances of the 
* transaction which resulted in his death, in oases in 

which the cause of that person’s death comes into question. 

Such statements are relevant whether the person who made them was or 
was not, at the time when they were made, under expectation of death, and 
whatever may be the nature of the proceeding in which the cause of his death 
comes into question. 

(2.) When the statement was made by such person in the ordinary 
or » made in course of« course of business, and in^ particular when it con- 
J ^ sists of any entry or jnemorandum made by him 

in books kept in the ordinary course of business, or in the discharge of 
professional duty ; or of an acknowledgiqpnt, written or signed by him, of the 

• 10 Bom. U^C. K. 499 ; 19 Sutb. W. B,, Cr., as! ^ 



EVIDENCE. 


receipt of money, goods, securities, or property of any kind ; or of a docu- 
ment used in commerce, written or sip^ned by him ; or of the date of a letter 
or other document usually dated, written, or signed by him. 

(3.) When the statement is against the pecuniary or proprietary inter- 
or sginst interest of est of the person making it, or when, if true, it 
^ would expose him, or would have exposed him, to 
a criminal prosecution or to a suit for damages. ' 

(4.) When the statement gives the opinion of any* such person, as to the 
. or gives opinion as to pub* existence of any public right or custom, or matter 
lio right or custom, or mat- of public or general interest, of the existence of 
tors of general interest ; which, if it existed, ho would^ have been likely to 

be aware, and when such statement was made before any controversy as to 
such right, custom, or matter had arisen. 

(5.) When the statement relates to the existence of any relationship by 
or relates to existence of blood, marriage, or adoption* between persons as 
relationship ; to whose relationship of blood, marriages, or adop- 

tion the person making the statement had special means of knowledge, and 
when the statement was made before the question in dispute was raised. ' 
(6.) When the statement relates to the existence of any relationship by 
or is made in will or deed blood, marriage, or adoption* between persona de- 
relating to family affairs ; ceased, and is made in any will or deed relating to 
the affairs of the family to which any such deceased person belonged, or in 
any family-pedigree, or upon any tombstone, family-portrait, or other thing 
on which such statements are usually made, and when such statement was 
made before the question in dispute was raised. 

or in document relating to (7*) When the statement is contained in any 

transaction mentioned in sec- deed, will, or other document which relates to any 
tion 18, clause (a) ; such transaction as is mentioned in section 1.3, 

clause (a). 

orb made by‘*«yerol per- <») y**®" ***« steteinent wm made hy a 

sons, and expresses feelings number of persons, and expressed feelings or im- 
relevant to matter in ques-’ pressions on their part relevant to the matter in 

uOflt x * * 

question. 

Illustrations. 

(a.) The question is whe.ther A was murdered by B ; or - 

A dies of inj.TVies received in a tiaoHiiction in the courso of which she was ra- 
vished. The question is, whether she was ravished by B ; or 

The question is, whether A was killed by B under such circuiiiBlances that a 
suit would lie against B by A*s widow. 

Statements made by A as to the can-^o of his or her death, referring respectively 
to the murder, the rape, and the actionable wrong under consideration, are relevant 
facts. 

(6.) The questioa is as to the date of A’« birth. 

Ad entry in the diary of a deceased surgeon, regularly kept in the course of 
busioesH, stating that, on a given day, lie attemlod A’s mother, and delivered her of 
a son, is a relevant fact. 

(c.) The question is, whether A was in Calcutta on a given day. 

A statement in the diary of deceased solicitor, regularly kept in the course of 
business, that, on a given day, the solicitor attended A ut a place mentioned, in Cal- 
cutta, for the purpose of couferriug i^'ith him upon specified business, is a relevant 
fact. ' « 

(d.) The question is', whether a ship sailed from Bnmhay harbour on a given day. 

4> letter written by a deceased member of a merchant’s firm, by which she was 
chartered, to their correspondents in London, to whom the cargo was consigned, 
stating that the ship sailed on a given day from Bombay harbour, is a relevant fact. 


• Sec s. 2, Act XVllI., 1872. 


or is made by several per- 
sons, and expresses feelings 
relevant to matter in ques- 
tion. 
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1872. (f>. ^ Tb*' question is, whether rent jvas pai«l to A for certain lan<1. 

— A letter from A’a decea-^ett agent to A, saying tlut he had reeeired the rent oo 

Act 1, A’s ju iMMini, and held it at A’« orders, is a relevant fact 

(/. ) The question is, whether A and B were legally iijarried. 

The statement of a deceased clergyman that he married them tinder suoh circuin- 
tsncps that the celebration would be a crime, is relevant. 

(ff.) The question is, whether A, a person who cannot bo found, wroto a letter 
on a rertain day. 

The fact that a lettet written by him is dated on that day is relevante 

(A.) The question is, what was the cause of the wreck of a ship. 

A protest made by tlie captain, whose attendance cannot be procured, is a rele- 
vant fact. ' 

(i.) The question whether a given road is a public way. 

A statement by A, a deceased headman of the village, that the road was public, 
is a relevant fact. « 

(/) The question is, what was the price of grain on a certain day in a particular 
market. A statement of the price, made by a deceased buuiya in the ordinary course 
of his business, issi relevant fact. 

(A;.) The question is, whether A, who is dead, was the father of B.v 

A^staiemeut by A that B was his son is a relevant fact 
* (7.) The question is, what was the dale of the birth of A. 

A letter from A's deceased father to a friend, uunounciug the birth of A on a 
given day, is a relevant fact. 

(m.) The question is whether, and when, A and B were married. 

An entry in a memorandiim-hook by 0, the deceased falhcr of B, of his daugh- 
ter's marriage with A on a given date, is a relevant fact. 

(«,) A 8iJ«‘8 B for a libel expressed in a painted caricature exposed in a shop- 
wirxlow. The question is as to the similarity of the caricature and its lihollous 
character. The remarks of a crowd of spectators on these points may he provi^d. 


33* Evidence given by a witness in a judicial proceeding, or before any 
.Relevnncy of certain eri- authorized by law to take it, is relevant 

donee for proving, in aubso- lOr the purpose of proving, in a subsequent judi- 
quent proceeding, the truth cial proceeding, or in a later stage^of the same 
V facts t orein state . judicial proceeding, the trutli of the facts which 

it states, when the witness is dead or cannot be found, or is incapable of 
giving evidence, or is kept out of the way by the adverse party, or if his 
presence cannot be obtained without an amount of delay or expense which, 
under the circumstances of the case, the Court considers unreasonable.* 

TPSWfded— 

that the proceeding was between the same parties or %eir representa- 
tives in interest ; 

that the adverse party in the first proceeding had the right and oppor- 
tunity to cross-examine ; 

that the questions in issue were substantially the same in the first as in 
the second proceeding. 

Explanation . — A criminal trial or inquiry shall be deemed to be a pro- 
ceeding between the prosecutor and the accused Ute WM/wning oi tViia 

section. 

StaAenvants 'made under Special Oircumetancea, 

34. Entries in books o( account, reg^arly kept in the course of busi- 
Entrios in books of account «es8, are relevprfit whenever they refer to a matter 
whon relevant. 'into which Court has •to inquire, but ^uch 

staU^ments shall not alone be sufficient evidence to* chaise any person^ with 
liability. * 

• 

• Qaeea v. 20 Butt. W. B., C. R., 69. 
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Illvairatitm, 

A B for Rs. 1,000, nnd shown entricn in hia account* books showinur B tc\ 
bp indpbted to liim to tl^s arnoiiiit. The entricH are relevant, but are not siifiicient, 
without other evidence, to prove the debt. 


35* An entry in any public or other official book, register, or record. 
Relevancy of entry in pub- a fact in issue or relevant fact, and made 

lie record, made in perform- by a public servant in the discharge of Ills official 
ance of <iuty. duty, or by any other person in performance of a 

duty specially enjoined by the law of the country in which such book, regis' 
ter, or record is kept, is itself a relevant fact. 


36. Statements of facts in issue or relevant f|icts, made in published 
Relevancy of statementa in maps or charts generally offered for public sale, or 
mape, charts, and plans. in maps or plans made under the authority of Go- 

vernment, as to matters usually represented or stated in such maps, charts, or 
plans, are themselves relevant facts. 


to fact of public nature con- 
tained in certain Acta or noti« 
fications. 


37. When the Court has to form an opinion as to the existence of arly 

Relevancy of statement as feature, any Statement of it, made 

in a recital contained in any Act of Parliament, or 
in any Act of the Govemor>General of India in 
Council, or of the Governors in Council of Madras 
or Bombay, or of the Liefltenant-Governor in Council of Bengal, or in a noti- 
fication of the Government appearing in the Gazette of India^ or in the 
gazette of any Local Government, or in any printed paper purporting to be 
the Londoii Gazette or the Government Gazette of any colony or possession of 
the Queen, is a relevant fact 


38. When the Court has to form^an opinion as to a law of any country, 
Relevancy of^tatemente as Statement of such law contained in a book 

to any law contained in law. purporting to be printed or published under tho 
books. authority of the Government of such country, and 

to contain any such law, and any report of a ruling of the Courts of such 
country contained in a book purporting to be a report of such rulings, is 
relevant. * « 

■a 

^How much of a Statement is to be proved* 


39. When any statement of which evidence is given forms part of a 

What evidence to be riven statement, or of a conversation or part of 

when Btatemont forms part an isolated document, or is contained in a docu- 
of a conversation, document, men t which forms part of a book, or of a con- 
papere?"^ «©««« ® e era or series of letters or papers, evidence shall be 

given of so much and no more of the statement, 
conversation, document, book, or series of letters or papers, as the Court 
considers necessary in that particular case to the full understanding of the 
nature and effect or the statement, and of the circumstances under which 
it was made. 

Judgments of Courts of Justice when relevant. 

40. The existence of any judgment, order, or decree, which by law pre- 
Previous judgments rele- •vents any Court from taking cognizance of a suit 

vant bar a second suit or or holding a trial, is a relevant fact, when the 

question is whether such Court ought to take cog- 
nizance of such suit, or to hold sueh trial. * 



1873. 
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A final judgment, order, tor decree of a competent Court in the 
>1 • Relevancy of certain iudg. of probate, matrimonial, admiralty, or 

montsin probate, &c., juris- insolvency jurisdiction, which confers upon or 
diction. takes away from any perscfti any legal character 

or which declares any person to be entitled to any such character, or to be 
entitled to any specific thing, not as against any specified person, but abso- 
lutely, is relevant when the existence of any such legal character, or the title 
of any such person to any such thing, irrelevant. 

Such judgment, order, or decree is conclusive proof 
that any legal character which it confers accrued at the time when such 
judgment, order, or decree came into operation ; 

that any legal cliaracter to which it declares any such person to be 
entitled accrued to that« person at the time when such judgment, order, or 
decree* declares it to have accrued to that person ; 

that any legal character which it takes away from any such person 
ceased at the tiihe from which such judgment, order, or decree* declared that 
it had ceased or should cease ; 

* ^nd that any thing to which it declares any person to be so entitled was 
the property of that person at the time from which such judgment, order, 
or decree* declares that it had been or should be his property. 

42. J udgments, orders, or decrees, other than those mentioned in sec- 

Ttolevaney and effect of a**® relevant if they relate to matters of 

judgmenta, ordeni, or decrees, a public nature relcvanlrto the inquiry ; but such 
other than those mentioned judgriients, orders, or decrees are not conclusive 
insoetion . • proof of that which they State, f 

Hlu8tration» 

* A sues B for trespass on his land. B alleges the existence of a public right of 
way over the land, which A denies. • 

The existence of a decree in favour of the defendant, in a suit by A against 0 
for a trespass on the same land, in which C alleged the existence of the same right 
of way, is relevant, but it is not conclusive proof that the right of way exists. 

43. J udgments, orders, or decrees, other than those mentioned in sec- 
Judgment., fco., other than ‘‘O"® ^0, 41, and 42, are irrelevant unless the 

nmiiain 4 yiLirii*niTr in sections existence of such judgment, order, or decree, is a 
40—42, when relevant. fact in i.ssue, or is relevant und^ some other pro- 

vision of this Act. 

(a.) A and B separately sue 0 for a libel which refiects upon each of them. Q 
in each case says that the matter alleged to he libellous is true, and the ciroum- 
Btances are such that it is probably true in each case, or in neither. 

A obtains a decree against C for damages on the ground that C failed to make 
out his justification. The fact is irrelevant as between B and G. 

(b.) A prosecutes B for adultery witli C, A'’s wife. 

B denies that C is A’s wife, but the Goiiri convicts B of adultery. 

Afterwards, C is prosecuted for bigamy in marrying B during A's lifetimeg 
C says that she never was A*8 wife. 

The judgment against B is irrelevant as against G. 

(r.) A prosecutes B for stealing a cow from him. B is convicted. 

A afterwards sues G for the cow, which B had sold to him before his convio- 
tion. As between A and p, tlie judgment against B is irralcRrant. 

(d.) A has obtained a decree for the possession of laftd against B. C, B’s son, 
murders A in consequence. * 

The existence of the judgment is relevant, as showing motive for a criibe. 


♦.See 8. 3, Act XTIIL, 1872. • 


t 22 Suth. W. a, C. B. 365. 
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44. A..y vj wi a Hoifc or other procfrcling may show that any 

meiit, order, or decree, which is relevant under sec- ' 
Fraud or collusion in obr^ tion 40, 41, or 42, and which has been proved by 

dflivwca l>y a Court not 

proved. competent to dcdivor it, or was obtained by fraud 

or collusion. 

Opinions of Third Perso7i8, vdien rpJevant. 

46. When the Court has to form an opinion upon a point of foreign law, 

. or of science or art, or as to identity of handwriting, 

(\imonB o exper . Opinions upon that point ^f persons specially 

skilled in such foreign law, science, or art, or in questions as to identity of 
handwriting,* are relevant facts. 

Such persons are called experts 

Illustrations. * 

(/f.) The question is, whf^ther the death of A was* caused by poison. . , 

The opinions of experPs as to the syniptotnR produced hy the poison by whicli 
A is siippoflpd to have died, are relevant. 

(6 ) The question is, whether A, at the time of doing a certain act, was, hy 
reason of iinsoiindiiess of mind, incapable of knowing the Qaliire of the act, or that 
be was doing wliat was cither wrong or contrary to law. 

Tin' opinions of experts upon tho (piostion whether the symptoms exhibited by 
A comiiionly show nnsoiindm aa of mind, and whether such iinsnnndfieHS of mind 
iisnally renders persona incapable of knowing the nature of tl\o iicts uhicli tbe*^' do, 
or of knowing that what they do is either wrong or contrary to law’, are relevant. 

(c.) The question is, whether a certnin doenment was written i)y A. Another 
document is prodticed which is proved or admitted to have been written by A. 

The opinions of experts on the question whether the two documents were written# 
by the same person or by difTen nt persems^are ndevant. 

46. Fact^ not otherwise relevant, are relevant if they support or are 
Facts bearing upon opinions inconsistent with the opinions of exports, when 

of experts. such Opinions are relevant. 

Illustrations, 

fa.) The question is, whether A v^as poisoned hy a certain poison. _ 

The fact tliat other persons, who were poisoned by that poison, oxfilh1Ted"BffffaTn 
syiiiptoma \vhich exfierts uflfirrii or deny to bo the nyiriptoms of that poison, is 
relevant. 

(6.) The question is, whether an obstruction to a liarbonr is caused by a certain 
sea-wall. 

The fact that other harbours similarly situated in other respects, but wbern there 
were no such sea-walls, began to be ob^^tructed at about the same time, is relevant. 

47. When the Court has to form an opinion as to the person by whom 

Opinion as to handwriting document was written or .signed, the opinion 

when relevant. of any person acquainted with the handwriting of 

the person by whom it is supposed to be written or signed, that it was or 
was not written or signed by that person, is a relevant fact. 

Explanation, — A person is said to be acquainted with the handwriting 
of another person when he has seen that person write, or when ho has 
received documents purporting to be written by that person in answer to 
documents written by Himself or under his authority and addressed to that 
perRon,.or when, in the ordinary course of business, documents purporting 
to be written by that person have b^n habitually submitted to him. 


* Seo 8. 4, Act XVTTI., 1872. 
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Re|p *Illufttration. 

The question is, whether a ffiven letter is in the han«lwriting of A, a merchant 
•• in London. 

R is H iiKMohant in Calcutta, who has writton letters .addressed to A, and received 
letters purporting to he written hy him. C is B’s clerk, whose duty it was to examino 
and file Hs correspondence. D is B’s broker, to whom B habitually submitted the 
letters purporting to be written by A for the purpose of advising with him thereon. 

Tlio o))iniona of B, C, and D on the question whether the letter is in the hand- 
writing of A arc relevant, though neitlier B, C, nor D ever saw A write. 

48. When the Court has lo form an opinion as to the existence of any 

general custom or right, the opinions, as to the 
O^pinion os to existence of existence of such custom or right, of persons who 
vant. <. would be likely to know of its existence, if it 

existed, are relevant. 

Explanation, — The expression, ‘general custom or right,’ includes customs 
or rights comiAon to any considerable class of persons. 

* Illustration, 

The right of the villagers of a particular village to use the water of a particular 
well is a general right within the meaning of this section, 

49. When the Court has to form an opinion as to — 

Opinions as to iisiigos, tenets, the usages and tenets of any body of men or 

&c., when relevant. family, 

the constitution and government of any religious or charitable founda- 
tion, or 

the meaning of words or terms used in particular districts or by parti- 
cular classes of people, 

the opinions of persons having special means of knowledge thereon are 
‘relevant facta 

60. When the Court has to form an opinion as to th^olationship of 
Opinion on relationship, one person to another, tlie opinion, expressed by 

when relevant. conduct, as to the existence of such relationship, 

of any person who, as a member of the family or otherwise, has special 
means of knowledge on the subject, is a relevant fact : Provided that such 
opinion shall not be sufficient to prove ^ marriage in proceedings under the 
Tim 1 m... I^TVSrce Act, or in prosecutions under section 494, 495, 497, or 498 
of the Indian Penal Code. ^ 

lllustratiom, 

(a.) The question is, whotbor A and H were rnarrit^d. The fact that they were 
usually rtjc(*ived and treated by their friciuls as husband and wife is relevant. 

(h.) The question is, vvlu'thcr A was the k*giLiuiate sou of B. Tlic fact that A 
was always treated as such by members of the family is relevant. 

61. Whenever the opinion of any living person is relevant, the 
Grounds of opinion, when grounds on which such opinion is based are also 

relevant. relevant 

Illustration. 

An expert may give an account of experiments perfonned by him for the 
purpose of forming his opinion. 

Character when relevant. , * 

62. lu civil cases the fact that the charaef^pr of any person concerned 
is such as to render probable or improbable any 
conduct imputed to him is irrelevant, except in so 
fir as such character appears from facts otherwise 
relevant. 


In civil cases character to 
prove conduct imputed, ir- 
relevant. 
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In criminal cases, previous 63. Iti oriminal procoedings the fact that the 

good character relevant. person accused is of a good character is relevant. 


64. In criminal proceedings, the fact that the accused person has been 
previously convicted of any offence is njlovant : 
but the fact that he has a bad character is irrele- 
vant, unless evidence has been given that ho has 
a good character, in which ^ase it becomes rele- 
vant. 


In criminal proceedings pre- 
vious oonvicticn relevant, but 
not previous bad character, 
except in reply. 


Expl<mation , — This section does not apply to cases in which the bad 
cliaracter of any person is itself a fact in issue. 

65. In civil cases, the fact that the character of any person is such 
Character as affecting da- as to affect the amount of d/images which he ought 
mages. to receive, is relevant. 

Explanatiori , — Tn sections 62, 63, 64, and 65, the word ‘ character^ 
includes both reputation and disposition ; but evidence may given only of 
general repiftation and general disposition, ainl not of particular acts by 
which reputation and disposition were shown. • . 


1872. 
Act 1. 


PART I [.—ON PROOF. 

Chapter III. — Facts which need not be Proved. 

Fiicts judicially noticeable 56. No fact of which the Court will take 

need not ho proved. judicial notice need be proved. 

Facts of which Court must 67. 'I he Court shall take judicial notice of the 

tako judicial notice. following facts : — 

(1.) All laws or rules having ‘the force of law, now or heretofore in 
force or hereafter to bo in force, in any part of British India : * 

(2.) All public Acts passed or hertihfter to be passed by Parliament, and 
all local and^Kflrsonal Acts directed by Parliament to be judicially noticed : 

(3.) Articles of War for Her Majesty’s Army or Navy : 

(4.) The course of proceeding of Parliaraont and of the Councils for the 
purpose of making Laws and Regulations established under the Indian 
Councils’ Act, or any other law for the time being relating thereto ; 

Explanation, — The word * Parliament,’ in clauses (2) and (4jt 

1. The Farlis^ient of the United Knigdom of Great Britain and 
Ireland ; 

2. The Parliament of Great Britain ; 

3. The Parliament of England ; 

4. The Parliament of Scotland ; and 

6. The Parliament of Ireland : 

(6.) The accession and the sign manual of the Sovereign for the time 
being of the United Kingdom of Great Britain and Ireland : 

(6.) All seals of which English Courts take judicial notice ; the seals of 
all the Courts of British India, and of all Courts out of British India, 
established by the authority of the Governor-General or any Local Govern- 
ment in Council ; the seals of Courts of Admiralty and Maritime Jurisdiction 
and of Notaries Public \ and all s(*.a1s which any person is authorized to use 
by any Act of Parltament or other Act or Regulq,tion having the force of 
daw in British India : * 

(7^) The accession to o&ce, names, titles, functions, and signatures of 
the persons filling for the time being any public office in any part of British 
India, if the fact of their appointm&t to such ofico is notified in the Gazette 
of India^ or in the official gazette of any Local Government ; 
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(8.) The existence, title, an^jl national flag of every State or Sovereign 
recognized by the British Grown : 

(9.) The divisions of time, the geographical divisions of the world, and 
public festivals, fusts, and holidays notified in the ofUcial gazette : 

(10.) The territories under the dominion of the British Grown : 

(11.) The commencement, continuance, and termination of hostilitiea 
between the British Grown and any other State or body of persons : 

(12.) The name% of the members and officers of the Gourt, and of their 
deputies and subordinate officers and assistants, and also of all officers acting 
in execution of its process, and of all advocates, attorneys, proctors, vakllSi 
pleaders, and other persons authorized by law to appear or act before it : 

(13.) The rule bf the road on land or at sea.* 

In all these cas^s, and also on all matters of public history, literature, 
science, or art, the Court may resort for its aid to appropriate books or docu- 
ments of reference. 

If the CoUrt is called upon by any person to take judicial notice of any 
fact, it may refuse to do so, unless and until such person produces any such 
.book or document as it may consider necessary to enable it to do So. 

68. No fact need be proved in any proceeding which the parties thereto 
Facts admitted need not be or their agents agree to admit at the hearing, or 
proved. which, before the hearing, they agree to admit hy 

any writing under their hands, or which, by any rule of plp.ading in force at 
the time, they are deemed to have admitted by their pleadings : Provided 
that the Court may, in its discretion, require the facts admitted to be proved 
otherwise than by such admissions. 


Ohapteb IY. — Of Oral Evidence. 

Proof of facts by oral evi- 69. All facts, except the coptents of docu- 

ments. may be proved by oral evidence. 

Oral evidonco must bo 60. Oral evidence must, in all cases whatever, 

be direct ; that is to say ; 

If it refers to a fact which could be seen, it must bo the evidence of a 
witness who says he saw ijb ; • 

to a fact which could be heard, it must be the evidence of 
a witness who says he heard it ; ^ , 

If it refers to a fact which could be perceived by any other sense or in 
any other manner, it must bo the evidence of a witness who says he per- 
ceived it by that sense or in that manner ; 

If it refers to an opinion or to the grounds on which that opinion is 
held, it must be the evidence of the person who holds that opinion on those 
grounds : 

Provided that the opinions of experts expressed in any treatise commonly 
offered for sale, and the grounds on which such opinions are held, may be 
proved by the production of such treatises, if the author is dead, or cannot 
be found, or has become incapable of giving evidence, or cannot be called 
as a witness without an amount of delay or expense which the Gourt regard.? 
as unreasonable : v 

Provided also thatf if oral evidence refers to tho existence or condition 
of any material thing other than a document, th?j Court may, if it thinks fit, 
require th(i production of such material thing for its inspection. * 


* So9 8 . 5, Act XVIII., 1872. 
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Ohaptrr V. — Op Dogum^tary Evidrnob. 


Proof of contents of docu- 
ments. 


Primary evidence. 


61. Tho contents of documents may be proved 
either by primary or by secondary evidence. 

62. Primary evidence means the document 
itself produced for tlie inspection of the Court. 

Eicpkmaiion 1. — Where a document is executed in several parts, each 
part is primary evidence of the document : 

Where a document is executed in counterpart, each counterpart lieing 
executed by one or some of the parties only, each counterpart is primary 
evidence as against the parties executing it. 

Explanation 2. — Wliere a number of documents are all made l»y one 
uniform process, as in the case of printing, lithography, or photography, (‘ach 
is primary evidence of the contents of the rest : but where they are all copies 
of a common original, they are not primary evidence of the contents of the 
original. ^ 

' lllmtration, 


A person is shown to have Vieen in possession of a number of pliicariN, nil 
printed at one time from one original. An}* one of the phicards is prifiiary evidence 
of the contents of any other, but no one of them is primary evidence of the con- 
tents of the original. 

Secondary evidence. 03. Secondary evidence means and includes — 

(1.) Oortified copies given under the provisions hereinaftcir contained ; 
(2.) Copies made from the original by mechanical processes which in 
themselves insure the accuracy of the copy, and copies compared with such 
copies ; 

i 3.) Copies made from or compared with the original ; 

4.) Counterpart of documents as against the parties who did not 
execute th^BPj’ 

(5.) Oral accounts of the contents of a document given by some person 
who has himself seen it. 

Illustrations. 

(a.) A photograph of an origin.'ri is secondary evidenno of ifs contentH, fl iong. 
the two have not been compared, if it is proved that the thing photof?i^“frrti?rrf^^ 
the original. ^ 

(6.) A copy compared with a copy of a letter made by a copying-machine is 
secondary evidence of the conteiiis of the letter, if it is shown that the copy made 
by the copying-machini* was ni-Klo from the original. 

(c.) A copy transcribed frnm a vopy, but afterwards compared, with the origi- 
nal, is secondary evidence ; bnt the copy not ho compared is not .secondary evidcMicn 
of the original, although the copy from which it was transcribed was compared 
with tlic original. 

(d.) Neither an oral account of a copy compared with the original, nor an oral 
account of a photograph or machine-copy of tho original, is secondary evidence of 
the original. 

Proof of documents by pri- 64. Documents must be proved by primary 

mary ovidonco. evidence, except in the cases hereinafter nien- 

, tioned. 

n--- • v 1 . j • 66. Secondary eviddbee may be given of tho 

ovidonup, relating to docu- Existence, condition, or contents of a document in 
luents may bo given. the following cases : — 

{a.) When the original is shown or appy.rs to be in the possession or 
power ^ 

•of tho person against whom the document is sought to be proved, or 
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of any person out of reac}> of, or not subject to, the process of the 
Court, or 

of any person legally bound to produce it, 

and when, after the notice mentioned in sectioA 66, such person does 
not produce it ; 

(6.) When the existence, condition, or contents of the original have 
been proved to Vje admitted in writting by the person against whom it is 
proved, or by his representative in interest ; 

(c. ) When the original has been destroyed or lost, or when the party 
offering evidence of its contents cannot, for any other reason not arising from 
his own d(^fault or neglect, produce it in reasonable time ; 

(d.) When the original is of such a nature as not to be easily moveable ; 

( 0 .) When the original is a public document within the moaning of sec- 
tion 74 ; 

(/) When the original is a document of which a certified copy is 
permitted by tliis Act, or by any other law in force in British India, to be 
given ill evidence ; * 

• When the originals consist of numerous acedunts or other documenis 

which cannot conveniently bf3 examined in Court, and the fact to be proved 
is the general result of the whole collection. 

In cases (a), (c), and (d), any secondary evidence of the contents of the 
document is admissible. 

In case (6), the written admission is admissible. 

In case (e) or (/ ), a certified copy of the document, but no other kind of 
secondary evidence is admissible. 

In case (//), evidence may be given as to the goiKjrnl result of the docu- 
ments by any person who lias examined them, and who is skilled in the 
eicamination of such documents. 


66. Secondary evidence of the (intents of the documents referred to in 
Kulos as to notico to pro- Section 65, clause (a), sliall not be gf^eti unless the 
fiuco. party proposing to give such, sp(^;Ciary eviuenie 

has previously given to the party in whosg rCS^^^sion’or power the document 
is, or to his attorney or pleader* to produce it as is prescribed 

by law ; and if no prescribed by law, then such notice as the Court 

under the circon,stanSes of the . 

that sueh i.otiee, shall not ho required i% order to render 
secondary evidence adinissihle in any of the following coses, or lu any other 
case in which the Court thinks lit to dispense with it i— 

(1.) When the document to bo proved is itself a notice ; 

(2.) When, from the nature of the case, the adverse party must know 

that he will be required to produce it; ^ u ..i 

(3.) When it appears or is proved that the adverse party has obtained 

possession of the original by fraud or force ; • • 1 • ri i- 

(4.) When the o^lverse party or his agent has the original in Court , 

(5.) When the adverse party or his agent has admitted the loss of the 

docum mt^^hen person in possession of the document is out of reach of, 
or not subject to, the process of the Court, ^ 

67. If a document^ is alleged to be signed 01 to have been written 
, wholly or in part by any person, the signature or 
. eijfnaturo and , haudwritiiiff of SO much of the documeift as is 

^,r.iliave".Vnok^ alleged to be inTthat pereon’s handwriting must bo 

document produced. priv<>d to be in his handwriting. 


. See 8. «, Act XVUl., \m. 
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6a T£ a doctimeiit is required by law to be attested, it shall not be used 1872. 
Proof of execution of docu- ^ evidence until one attesting witness at least lias "7“;^ 
nient required by law to be been called for the purpose of pioving its execution, 
atteeted. * jf there be an attesting witness alive, and, subject 

to the process of the Court, capable of giving evidence. 

69. .If no such attesting witness can bo found, or if the document pur- 
Proof where no attesting ports to have been executed, in the United King- 

witness found. dom, it must be proved that the attestation of one 

attesting witness at least is in his handwriting, and that the signature o£ the 
person executing the document is in the handwriting of that person. 

70. The admission of a party to an attested document of its execution 
Admission of execution by by himself shall be sutbeient proof of its execution 

party to attested document. as against him, though it bo a document required 

by law to be attested. 

71. Tf the attesting witntiss denies or does not recollect the execution 
Proof when attesting wit- of the document, its eftcecution may be proved by 

ness denies the execution. • other evidence. • • 

Proof of document not re- 72. An attested document not required by law 

quirod by law to bo attested, to Vie attested may be proved as if it was unattested. 

73. In order to ascertain whether a signature, writing, or seal is that of 

Comparison of »iKnat„ro, it purports to have been 

writing, or seal, with others written or made, any signature, writing, or seal ad- 
mlmitted or proved. mitted or proved to the satisfaction of the Court 

to have been written or made Viy that person may be compared with the one 
which is to be proved, although that signature, writing, or seal has not been 
produced or proved for any other purpose. 

The Court may direct any person present in Court to write any words Ox 
figures for the purpose of enaVjling the Court to compare the words or figures 
80 written an;^ words or figures alleged to have been written by such 
person. 

Public Documents, 


_ , , ^ 74. The following documents are public docu- 

Publio documents. 

ments : — 

1. Documents forming the Acts, or records of the Acts — — 

(i) of the sov^eign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial, and executive, whether of 
British India, or of any other part of Her Majesty*s dominions, or of a foreign 
country. 

2. Public records kept in British India of private documents. 

Private documents. 76. All other documents are private. 

76. Every public officer having the custody of a public document, which 

Certified copies of public any person has a right to inspect, shall give that 
documents. person, Oil demand, a copy of it, on payment of 

the legal fees therefor, together with a certificate written at the foot of 
such copy that it is a true copy of such document or part thereof, as the case 
may be, and such certificate shall be dated and subscriV)ed by such officer 
with his name and his official title, and shall bo seakd, whenever such officer 
is authorized l>y law to make use of a seal ; and such copies so certified shall 
be called certified copies. 

Explanati6n,r-Axiy officer whj>, by the ordinary course of official duty, 
is authorized to deliver such copies, shall be darned to have the custody of 
such documents within the meaning of this section. 
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1872, 77. Such certified copies mfty be produced in proof of the contents 

« . , , 1 I . of the public documents or parts of the public 

Act 1. auction of certified copies. documents of which they purport to be copies. 

Proof of other official docu- 78. The following public documents may be 

iBonts. proved as follows : — 

(1.) Acts, orders, or notifications of the Executive Government of 
British India in any of its departments, or of any Local Government or any 
department of any Local Government, 

by the records of the departments, certified by the heads of those depart- 
ments respectively, • 

or by any document purporting to be printed by order of any such 
Government ; 

(2.) The proceedings of the legislatures, 

by the journals of those bodies respectively, or by published Acts or 
abstracts, or by copies purporting to be printed by order of Government ; 

, •(3.) Proclamations, orders, or regulations issued by Her Majesty, or by 

the Privy Council, or by any d<ipartnieiit of Her Majesty’s Government, 

by copies or extracts contained in the London Gazette^ or purporting to 
be printed by the Queen’s Printer ; 

(4.) The Acts of the Executive or the proceedings of the legislature of 
a foreign country, 

by journals published by their authority, or commonly received in tha£ 
country as such, .or by a copy certified under the seal of the country or 
sovereign, or by a recognition thereof in some public Act of the Governor- 
General of India in Council ; 

(5.) Tlio procetxlings of a municipal body in British India, 
by a copy of such proceedings certified by the legal keeper thereof, or 
by a printed book purporting to be published by the authority^^f such body ; 
Public documents of any other class in a foreign country, 
by the original, or by a copy certified by the legal keeper thereof, with 
a certificate under the seal of a Notary Public, or of a British Consul or 
diplomatic agent, that the copy is duly certified by the officer having the 
legal custody of the original, and upon proof of the character of the docu- 
inerit aco«a'ding to the law of the foreign country. 

Presumptions as to Documents, 

79. The Court shall presume every document purporting to be a certi- 

Presumption as to penu- ficate, certified copy, or other document which is 

inonc.<i9 of cortiaod copies. by law declared to be admissible as evidence of 
any particular fact, and which purports to be duly certified by any officer 
ill British India, or by any officer in any Native State in alliance with Her 
Majesty, who is duly authorized thereto by the Governor-General in Council, 
to be genuine : Provided that such document is substantially in the form 
and purports to be executed in the manner directed by law in that behalf. 
The Court shall also presume that any officer by whom any such document 
purports to be signed or certified, held, when he signed it, the official character 
which he claims in such paper. * 

80. Whenever any document is produced before any Court, purporting 

Pi-e8uini.tion a. to doou- o*’ memorandum of the evidence, or 

ment pvoduco<l as record of of any part of the evidence, given by a witness 
ovidonco. iiil^a judicial ‘‘proceeding or before any officer 

authorized by law to take such evidence, or to bo a statement or confession 
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by any prisoner ot accused person, taken lit accordance with law, and pur* 1872. 
porting to be signed by any Judge or Magistrate, or by any such officer as ' " 

aforesaid, the Court shall presume — Act 

that the document is genuine ; that any statements as to the circum- 
stances under which it was taken, purporting to be made by the person 
signing it, are true ; and that such evidence, statement, or confession was 
duly taken. • 

81. The Court shall presume the genuineness of every document pur- 

Presumption » to gwettes, Gf^ette, or the Gazette 

newapapers, private Acts of of India, or the Government Gazette of any Local 
Parliament, and other docu- Government, or of any colonyj dependency, or pos- 

session of the British Orowp, or to be a newspaper 
or journal, or to be a copy of a private Act of Parliament printed by the 
Queen's Printer, and of every document purporting to be a document directed 
by any law to be kept by any person, if such document is ke(lt substantially 
in the form required by law, and is produced from proper custody. 

, ^ • . 

82. When any document is produced before any Court, purporting to 

^ , be a document which, by the law in force for the 

Presumption as to doou- . • -r^ i j *' t i j u i -i • 

mont adraiasiblo in England time being in England or Ireland, would be admis- 

without proof of seal or sig- sible in proof of any particular in any Court of 
Justice in England or Ireland without proof of 
the seal or stamp or signature authenticating it, or of the judicial or official 
character claimed by the person by whom it purports to beu signed, the Court 
shall presume that such seal, stamp, or signature is genuine, and that the 
person signing it held, at the time when he signed it, the judicial or official 
character which he claims : 

and tlie document shall be admissible for the same purpose for which it 
would Vie admissible in England or Ireldnd. 

83. Till? 'Oourt shall presume that maps or plans purporting to be made 

Preumption a. to maps or authority of Government were so made, and 

E lans made by authority of are accurate ; but maps or plans made for the pur- 
fovornment. poses of any cause must be proved to be accurate. 

84. The Court shall presume the genuineness of every book purporting - 
Presumption as to' eolloc- ^ printed or published under the authority of 
lions of laws and reports of the Government of any country, and to contain 
decisions. any of the laws of that country, 

and of every, book purporting to contain reports of decisions of the 
Courts of such country. 

86. The Court shall presume that every document purporting to be a 
Presumption aa to powers- power-of-attomey, and to have been executed before, 
of-attomey. and authenticated by, a Notary Public, or any 

Court, Judge, Magistrate, British Consul, or Vice-Consul, or representative 
of Her Majesty or of the Government of India, was so executed and authen- 
ticated. 

86. The Court may presume that any document purporting to be a cer« 
IWmptioamito certified ^fied copy of any judicial record of any country 
copies of foreign judicial re- not forming part of Her •Majesty s dominions is 
• g^uine and accurate, if the document purports to 
be certi^ed in any manner wdiich is certified by kny representative of Her 
Majesty or of the Government of India resident in such country to be the- 
manner commonly in use in that Country for Aie certification of copies of 
, judicial records. 

C . C .^.— 21 
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1872. 87. The Court may presumes that any book to which it may refer for 

’-r - ■ Pregnmption as to books, information on matters of public or general inter- 

Aot 1. maps, and charts. est, and that any published map or chart, the state- 

ments of which are relevant facts, and which is produced for its inspection, 
was written and published by the person, and at the time and place, by whom 
or at which it purports to have been written or published. 

86. The Court may presume that a message, forwarded from a telegraph 
Presumptiou as to telogra- oilice to the person to whom such message purports 
phic messages. to be addressed, corresponds with a message deli- 

vered for transmission at the office from which the message purporto to be 
sent; but the Court shall not make any presumption as to the person by 
whom such message was delivered for transmission. 

89. The Court shall presume that every document, called for and not 
Presumption 08 to duo oxe- Produced after notice to produce, was attested, 

oution, &c., of documents not 8|;amped, and executed in the manner required by 
produced. law. 

‘ * 4 

90. Where any document, purporting or proved to be thirty years old, 
Presumption as to docu- is produced from any custody which the Court in 

menta thirty years old. the particular case considers proper, the Court may 

presume that the signature and every other part of such document, which 
purports to be in the handwriting of any particular person, is in that person’s 
handwriting, and, in the case of a document executed or attested, that it 
was duly executed and attested by the persons by whom it purports to be 
executed and attested. 

Explmiatim. — Documents are said to be in proper custody if they are 
kn the place in which, and under the care of the person with whom, they 
would naturally be ; but no custody js improper if it is proved to have had 
a legitimate origin, or if the circumstances of the particular are such as 
to render such an origin probable. 

This explanation applies also to section 81. 

Illustrations. 

^ (a.) A has been in possossion of landed property for a long time. He produces 

from his custody deeds relating to the land showing his titlet to it. The custody 
is proper. 

(6.) A produces deeds relating to landed prnp^'rty of which he is the mortgagee. 
The mortgagor is in possession. The custody proper. 

(c.) A, a councction of 13, produces dfcc^s if inting to lands in B’s possession 
which were deposited w'itli him by B for safe custody. The custody is proper. 


Chapter VI. — Op the Exclusion op Oral by Documentary Evidence. 

91. When the terms of a contract, or of a grant, or of any other dis- 

Evidanoe of terms of con- property, hftve been reduced to the form 

tracts, grants, and other dlu- of a dccnrucnt, and in all cases in which any ma,t- 
positiona of property reduced ter is required by la,w to bo seduced to the form of 
to orm 0 ocument. ' ^ document, no evidence, shall be given in proof of 
the terms of such contract, ^Tant, or other disposition of property, or of such 
matter, except the documenL itself, or secondary evidence of its con&nts in 
cases in which secondary evdence is adn.imble under the provisions herein- 
before contained. 
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Exceptim / — ^Whenr a public officer ia required by Taw to be appointed 
in writing, atid when it is shown that any particular person has acted as 
such officer, the writing by which he is appointed need not be proved. 

2 , — Wills admitted to probate in British India^ may be proved 

by the probate. 

ExpUivuUicynt !• — This section applies equally to cases in which the con- 
tracts, grants, or dispositions of property referred to, are contained in one 
document, and to cases in which ihey are contained in Aiore documents than 
one. 

ExplowMion 2, — Where there are more originals than one, one original 
only need be proved. 

Explanation 3. — The Statement, in any document whatever, of a fact 
other than the facts referred to iA this section, shall not preclude the admis- 
sion of oral evidence as to the same fact. 

Illustrations. • 

(a.) If a contract be contained in several letters,* all the letters in which it is 
contained must he proved. • • • 

(b.) If a contract is contained in a bill of exchange, the bill of exchange must 
be proved. 

(c.) If a bill of exchange is drawn in a set of three, one onl)' need be proved. 

(d.) A contracts, in writing, with B, for the delivery of indigo upon certain 
terms. The contract mentions the fact that B had paid A the price of other indigo 
contracted for verbally on another occasion. 

Oral evidence is offered that no payment was made for the other indigo. The 
evidence is admissible. 

(e.) A gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible. 

« 

92. When the terms of any such contract, grant, or other disposition of 
Exclusion oW ^.^idonoo of property, or any matter required by law to be re- 
oral agreement. duced to the form of a document, have been proved 

according to the last section, no evidence of any oral agreement or statement 
shall be admitted, as between the parties to any such instrument or their 
representatives in interest, for the purpose of contradicting, varying, adding 
to, or substracting from, its terms :• 

Proviso 1. — fact may bo proved which would invalidate any docu- 
ment, or which would entitle any person to any decree or order relating 
thereto; such as fraud, intimidation, illegality, want of due execution, want 
of capacity in any contracting party, want or failure of consideration, or 
mistake in fact or law. 

Proviso 2'. — The existence of any separate oral agreement as to any 
matter bn which a document is silent, and which is not inconsistent with its 
terms may; be proved. In considering whether or not this proviso applies, 
the Oourt shall have regard to the degree of formality of the document. 

Proviso 3. — The existence of any separate oral agreement, constituting 
a condition precedent to the attaching of any obligation under any such 
contract, grant, or disposition of property, may be proved. 

Proviso 4* — The existence of any distinct subsequent oral agreement to 
rescind or modify any.such contract, grant, or disposition of property, may 
be proved, except in cases in which such contract,* grant, or disposition of 
property is by bw required 4o be in writing, or Ijlas been registered aoeording 
to the iaw in force for the time' being os to the ragistration of documents. 


• S«e ■. 7, Act XVtn., 1872. 
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1872. Proviso 5. — Any usage or /sustom, by which incidents not expressly 
mentioned in any contract are usually annexed to contracts of that descrip- 
Aot 1. tion, may be proved : Provided that the annexing of such incident would 
not be repugnant to, or inconsistent with, the expre8s*terins of the contract. 

Proviso 6 . — Any fact may be proved which shows in what manner the 
language of a document is related to existing facts. 

* Illustrations^ 

(a.) A policy of insurance is efEected on goods ‘ in ships from Calcutta to 
London.* Tlie goods are shipped in a particular ship which is lost. The fact that 
that particular ship was orally excepted from the policy cannot bo proved. 

(&.) A agrees absolutely in writing to pay B Rs. 1,000 on the first March 1873. 
The fact that, at the samcj time, an oral agreement was made that the money should 
not be paid till the thirty-first March, cannot be proved. 

(c.) An estate, called ^ the Ramptir tea estate,* is sold by a deed which contains 
a map of the property sold. The fact that land not included in the map hud always 
been regarded as part of the ^tate, and was meant to pass by the deed, cannot be 
prov^ed. 

* (rf.) A enters into a written contract with B to work certain mines, the property 

of B, upon certain terms. A was Induced to do so by a misrepresentation of B’s as 
to their value. This fact may be proved. 

(e.) A institutes a suit against B for the specific performance of a contract, and 
also prays that the contract may he reformed as to one of its provisions, as that pro- 
vision was inserted in it by mistake. A may prove that such a mistake was made as 
would by law entitle him to have the contract reformed. 

(/.) A orders fifoods of B by a letter in which nothing is said as to the time of 
payment, and accepts the goods on delivery. B sues A for the price. A may show 
that the goods were supplied on credit for a term still unexpired. 

, {g.) A sells B a horse, and verbally warrants him sound. A gives B a paper in 

these words : * Bought of A a horse for Rs. 500.’ B may prove the verbal warranty. 

ill.) A hires lodgings of B, and gi^s B a card on which is wri^en — * Rooms, 
Rs. 200 a mouth.* A may prove a verbal agreement that these term^y'ere to inchide 
partial board. 

A hires lodgings of B for a yeir, and a regularly stamped agreement, drawn up 
by an attorney, is made between them. It is silent on the subject of board. A 
may not prove that board was included in the terms verbally. 

(i.) A applies to B for a debt due to A by sending a receipt for the money. B 
ii^Hkeeps the receipt, and does not send the money. In a suit for the amount, A may 
prove this. % 

(y.) A and B make a contract in writing to take effect upon the happening of a 
certain contingency. The writing is left with B, who sues A upon it. A may show 
the circumstances under which it was delivered. 

93. When the language used in a document on its face, ambignoua 
Exclusion of evidence to defective, evidence may not be given of facts 

explain or amend ambiguous which would show its meaning or supply its 
document. defects. 

Illustrations. 

(o.) A agrees, in writing, to sell a horse to B for * Rs. 1,000 or Rs. 1,500.' 

Evidence cannot be given to show which price was to bo given. 

(6.) A deed contains blanks. Evidence cannot be given of facts which would 
show how they were meant to be filled, • 

* \ . * 

94. When language in a document is plain in itself, and when it 
E,clnrion of oTidene, »KpJ»es accurately to existing facts, eviderite may 

against application of doeu* net be given show that it was n<)t meant to 
a,nt to .usUng facts. 
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llluniratim. 


A sells to B, by deed, • my estate at Rarnpnr containing: 100 ' Abas 

an estate at Rampur containinf? 100 bi^rhis. Evidence may not be given of the fact 
tbat tbe estate meant to be sold was one situated at a different place and of a dif- 
ferent size. 

96* When language used in a document is plain in itself, but is un- 
Evidence as to document meaning in reference to existing facts, evidence 
In unmeaning reference to ox. may be given to show that it was used in a pccu- 
isting facts. liar sense. 


Illustration, 

A soils to B, by deed, * my house in Calcutta. * 

A had no house in Calcutta, but it appears tbat be bpd n bouse at Howrah, of 
which B hod been in possession since tbe execution of the deed. 

These facts may be proved to show that the deed related to the house at 
Howrah. ^ 

96- When the facts are such that the language used might have been 
Evidence as to application • meant to apply to any one, and could not have heeij 
of language which can apply meant to apply to more than one, of several per- 
to one only of several persons. gQ^s or things, evidence may bo given of facta 
which show which of those persons or things it was intended to apply to. 


Illustrations, 


(a,) A agrees to sell to B, for Rs. 1,000, *my white horse.* A has two white 
horses. Evidence may bo given of faicts which sliow which of them wus meant. 

(A) A agrees to accompany B to Huidarabad. Evideuco may be given of facts 
showing whether HaidarAhid in the Dekkliun or Haidarahad in Sindh was meant. 


97. When the language used applies partly to one set of existing facts, 
£videnoe as to application another set of existing facts, but thi>* 


of language to one of two sets 
of facts, to n^’.vr of which 
the whole correctly applies. 


whole of it d(?es not apply correctly to either, evi- 
dence may bo given to show to which of the two 
it was meant to apply. 


Illustration, 

A agrees to sell to B * ray land at X in the occupation of Y.’ A has land at X, 
but not in the occupation of Y ; and he has land in the occupation of Y, hut it is not 
at X. Evidence may be given of facts showing which he meant to sell. 

98. Evidence may be given to show the meaning of illegible or not 
Evidence as to meaning of commonly intelligible characters, of foreign, obso- 

illegible characters, Ac. lete, technical, local, and provincial expressions, 

of abbreviations, and of words used in a peculiar sense. 

Illustration, 

A, a sculptor, agrees to sell to B * all iny mods.* A has both models and model- 
ling tools. Evidence may be given to show which he meant to sell. 

99. Persons who are not parties to a document, or their representatives 
Who may give evidenoo of “ interest, may give evidence of any facts tend- 

agreement varying terms of ing to show a contemporaneous agreement varying 
document. terms of the document. 

Illustration. j 

A gnd B make a contract ih writing that B shall fell A certain cotton, to be paid 
for on delivery. At the same time they make an oral agpreement that three months* 
credit shall be given to A. This cotfld not bo sho|vn as between A and B, but it 
might be shown by C, if it affected his interests. 
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SaWttt of provirioM of 100. Nothing in this chapter contained shall 
Indian Sttccesaion Act relat- lie taken to affect any of the provisions of the 
ing to wills. Indian Succession Act (X. of 1865) as to the con- 
struction of wUIs. * 


PART III.— PQODUOTION AND EPPEOT OP EVIDENCE. 
Ohapter VII. — Of the Burden of Proof. 

101. Whoever desires any Court to give judgment as to any legal right 

Burden of roof * liability dependent on the existence of facts 

^ ^ ' which he asserts, must prove that those facts exist. 

When a person is bound to prove the existence of any fact» it is said 
that the burden of proof lies on that person. 

• 

lUu9iration$. 

/a.) A defiires a Court to give judgment that B shall be punished for a crime 
which A says B has committed. 

A must prove that B has committed the crime. 

(A) A desires a Court to give judgment that he is entitled to certain land in the' 
possession of B, b)' reason of facts which he asserts, and which B denies, to be true. 
A must prove the existence of those facts. 

102. Tho burden of proof in a suit or proceeding lies on that person 
On whom burden of proof who would fail if no evidence at all were given on 

lies- ' either side. 

Illustrations. 

(a.) A sues B for land of which B is in possession, and which, as a asserts, was 
hjft to A by the will of C, B’s father. 

If no evidence were given on eithvrside, B would be entitled to retain his 
possession. 

Therefore the burden of proof is on A. 

(A.) A sues B for money due on a bond. 

The execution of the bond is admitted, butB says that it was obtained by fraud, 
which *A denies. 

If no evidence were given on either side, A would succeed, as the bond is not 
-disputed, and the fraud is not proved. * 

Therefore tho burden of proof is on B. 

103. The burden of proof as to any particular fact lies on that person 
Burden of proof as to parti- who wishes the Court to believe in its existence, 

cular fact. Unless it is provided by any law that the proof of 

that fact shall lie on any particular person. 

Illnstration, 

A proseontes B for theft, and wishes the Court to believe that B admitted the 
theft to C. A must prove tho admission. 

B wishes the Court to believe that, at tho time in question, he was elsewhere. 
He most prove it. 

104. The burden of proving any fact necessary to l>e proved in order to 

Burden of proving fact to any person to give evidence of any other 

fact is on the person who ^wishes to give such 

i^ridenoe. 


be proved to 'make 'evidence 
admissible. _ 


eyide 
a yifl 


lllfistrations, • 

(a.) A wishes to prove a tying deolaration by B. A must prove B*s d<»tb. 

(A) A wislios to prove, liy|s«con iary evidence, the contests of a lost dooii men t. 
^ must prove that the docuiiioal has been lost. 
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108. When a person is accused of any ofTence, the burden of proving 
Burden of proving that case existence of circumstances bringing the case 
of accused comes within ex- within any of the general exceptions in the Indian 
ceptiops. ^ • Penal Code, or within any special exception or 

proviso contained in any other part of the same Code, or in any law defining 
the offence, is upon him, and the Court shall presume the absence of such 
circumstances. 

lllmtrationB. 

(a.) A, accused of murder, alleges that, by reason of unsoundnesB of mind, ho 
did not know the nature of the act. 

The burden of proof is on A. • 

(&.) A, accused of murder, alleges that, by grave and^ sudden provocation, he 
was deprived of the power of self-control. 

The burden of proof is on A. 

(c.) Section three hundred and twenty-five of the Indian Pentfl Code provides 
that whoever, except in the case provided for by section three hundred and thirty- 
five, voluntarily causes grieyous hurt, shall be subject to certain punishments. • 

A is charged with voluntarily causing grievous hurt under section three hun-* 
dred and twenty-five. 

The burden of proving the circumstances bringing the case under section three 
hundred and thirty-five lies on A. 

. 106. When any fact is especially within the 

knowledge of any person, the burden of provuig 
that fact IS upon him. 

Illustrations, 

(a.) When a person does an act with some intention other than that which the 
character and circumstances of the act suggest, the burden of proving that intention* 
is upon him. • 

(6.) A if't.iiarged with travelling on a railway without a ticket. The burden 
of proving that he had a ticket is on him. 

107. When the question is whether a man is alive or dead, and it is 

Burden of proving death of he was alive within thirty yea^ the 

person known to have been burden o{ proving that he IS dead is on ths^person 
alive within thirty years. who affirms it. 

108. Frovided^hat when^ the question is whether a man is alive or 

Burden of provine that per- proved that he has not been heard 

son is alive who has not been of for seven years by those who would naturally 
heard of for seven years. have heard of him if he had been alive, the burden 
of proving that he is alive is shifted to^ the person who affirms it. 

109. When the question is whether persons are partners, landlord and 
Burdon of proof <» to rel.- ^naut, Of principal and agent, and it has been 

tionship in tho cases of part- shown that they have been acting as such, the 
ners, landlord and tenant, burden of proving that they do not stand, or have 
principal and agent. ceased to Stand, to each other in those relation- 

Aips respectively, is on the person who affirms it 

110. When the question is whether any perAn is owner of anything of 
Burden of proof Mto owner-, which he is shown to in. possession, the burden 

d|iip. ofc proving that he is npt the owner is on the per- 

son who affi-ms that he is not the owner. 


* See a. 9, Aet XVIIL, 1872. 
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111. Wherft there is a question as to the good faith of a transaction 

Proof of jrood faith intrana- partie^ one of whom stands to the other 

actions where one party is in m a position oi active confidence, the burden of 
relation of active conSdence. proving the good faith o£ the transaction is on the 
party who is in a position of active confidence. 

llluBtrationB. 

(a.) The good faith of a sale by a client to an attorney is in question in a suit 
brought h}'' the client. The burden of proving the good faith of the transaction is 
on the attorney. 

(&.) The good faith of a sale by a son just come of age to a father is in ques- 
tion in a suit brought by the son. The burden of proving the ood faith of the 
transaction is on the father. 

112 . The fact thai* any person was bom during the continuance of a 
Birth during marriage, con- valid marriage between his mother and any man, 

elusive proof of legitimacy. or within two hundred and eighty days after its 
dissolution, the mother ren^aining unmarried, shall be conclusive proof that 
he is the legitimate son of that man, unless it can bp shown that the parties 
to the marriage had no access to each other at any time when he could have 
been begotten. 

113 . A notification in the Gazette of India that any portion of British 
Proof of cession of torri- territory has been ceded to any Native State, 

tory. Prince, or Ruler,* shall be conclusive proof that a 

valid cession of such territory took place at the date mentioned in such 
notification. 

114 . The Oourt may presume the existence of any fact which it thinks 
Court may presume exist- likely to have happened, regard being had to the 

once of^cortain facts. common course of natural events, human conduct, 

and public and private business, in their relation to the facts of the 
particular case. 

llluBtrationB. * 

The Court may presume — 

(a.) That a man who is iu possessiou of stolen goods soon after the theft is 
cither the thief or has received the goods knowing them to be stolen, unless he can 
acconnt^Eor his possession ; 

(6.) That an accomplice is unworthy of* credit, unless he is corroborated in 
material particulars ; ^ 

(r.) That a bill of exchange, accepted or endorsed, was accepted or endorsed for 
good consiileratioQ ; 

(d.) That a thing or state of things which has been shown to be in existence 
within a period shorter than that within which such things or state of things usually 
cease to exist, is still in existence ; 

(s.) That judicial and official acts have been regularly performed ; 

{fJ) That the common course of business has been followed in particular 
cases ; 

(jg.) That evidence which could bo and is not produced would, if produced, be 
unfavourable to the person who withholds it ; 

(A.) That if a man refuses to answer a question which he is not compelled to 
answer by law, the answer, if given, would be unfavourable to him ; 

^ (i.) That when a document creating an obligation is in the bands of the 
obligor, the obligation has been discharged. 

But the Court shall also iKve regard to such facts asth& following, in consider- 
ing whether such inaxinis\io a* do not apply to the particular case before it : — 

As to illustration (a) — A aiop-keeper has in his till a marked rupee soon after 
it was stolen, and cannot acooukt for its possession specifically, but is conCinually 
receiving rupees in the course rf his business^; 

* See, for example, QauUe of India^ 4th January 187^ p. 2. 



EVIDENCE. 


169 


As to illnstration (5)— A, a person of the llicrhest ohnracter, is tried foi* CAiisio|;r 
ft man's death by an act of negligence in arranging certain machinery, B, a person 
of eqnall}^ good character, who also took part in the airangeincut» describes precisely 
what was done, and adinits*nnd explains the common orirelessnesa of A and himself ; 

As to illustration (t) — A crime is committed by several persons. A, B, and C, 
three of the criminals, are captured on the spot, and kept apart from each other. 
Each gives an account of the crime implicating D, and the accounts corroborate 
each other in such a manner as to render previous concert hi‘;hly improbable. 

As to illustration (c) — A, the drawer of a bill of oxchangc, was^a man of busi- 
ness. B, the acceptor, was a young and ignorant person, completely under A's 
influence : 

As to illustration (f/)— It is proved that a river ran in a certain course five years 
ago, but it is known that there have been floods since that linft) which might cluingo 
its course : 

As to illustration (s) — A judicial act, the regularity 6f which is in question, 
was performed under exceptional circumstances : 

As to illustration (/)— The question is whether a letter was /ccoivcd. It is 
shown to have been posted, but the usual course of the post was interrupted by 
disturbances : * 

•As to illustratiAn (^)— •A man refuses to produce a document which would heal 
on a contract of small importance on which he is sued, but which might also injure 
the feelings and reputation of his family : 

As to illusiration (Ji ) — A man refuses to answer a question which he is not com- 
pelled by law to answer, but the answer to it might cause loss to him in matters 
unconnected with the matter in relation to which it is asked : 

As to illustration (i) — A bond is in possession of the obligor, but the circum- 
stances of tlie case are such that he may have stolen it. 


Chapter VIII. — Estoppel. 

’ • 

116. When one person has, by his^eclaration, act, or omission, inten- 
EstopDol tionally caused or permitted another person to 

believe a' thing to be true, and to act upon such 
b(dief, neither he nor his representative shall be allowed, in any suit or pro- 
ceeding between himself and such person ur his representative, to deny the 
truth of that thing. 

Illustration. 


A intentionally ajjd falsely leads B to believe that certain land belongs to A, 
and thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A socks to set aside the 
sale on the ground that, at the time of the sale, he had no title. He must not be 
allowed to prove his want of title. 


116. No tenant of immoveable property, or person claiming through 

Estoppel of tenant • tenant, shall, during the continuance of tho 

* tenancy, be permitted to deny that the landlord of 

such tenant had, at the beginning of the tenancy, a' title to such iramoveablo 
and of licensee of person property ; and no person who came upon any i ra- 
in possession. moveable property by the license of the person in 

possession thereof, shall be permitted to deny thausiich person had a title to 
such possession at the time when such license wasrgiven. 

117. No aoceptof of a biH of exchange shal^e jpermitted to deny that 
Estoppel of acceptor of bill* drawer had authlity to draw such bill or to 

of exchmige, bailee, or licen- endorse it ; nor shall .jny bailee or licensee be pey- 
mitted to deny that hfc bailor or licensor had, at 
the time when the bailment or license commenc^, authority to make such 
bailment or grant such license. • 

• C. C.*M.— 22 
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Explanation 1. — Tlip acceptor of a bill of oxchatige may deny that the 
hill was really drawn by the person by whom it purports to have been 
drawn. 

Explanation 2 . — Tf a bailee delivers the- goods bailed to a person other 
than the bailor, he may prove that such person had a right to them as against 
the bailor. 


Chapter IX. — Op Witnesses. 


118. All persojis shall be competent to testify, unless the Court con- 
Wbo may testify siders that they are prevented from understand- 

ing the questions put to them, or from giving 
rational answers to those questions, by tender years, extreme old age, disease, 
whether of bo^y or mind, or any other cause of the same kind. 

Explanation . — A lunatic is not incompetent to testify, unless he is pre- 
vepted by his lunacy from understanding the questions put#lo him, and giving 
'rational answers to them. 


119. A witness who is unable to speak may give his evidence in any 
Dumb witnesses other manner in which he can make it intelligible, 

as hy writing or by signs ; but such writing must 
be written and the signs made in open Court. Evidence so given shall be 
deemed to be oral evidence. 


120. Tn all civil proceedings the parties to the suit, and the husband or 

Paitiof. to civil suit, and Competent 

their wives or husbands. witnes.ses. Jn criminal proceedings against any 

• H»ial)and or wife of person person, the busliand or wife of such person, re- 
under cnmmal tnal. 1111 x.'x ^ 

spectively, shall bo competfmt witness. 

121. No Judge or Magistrate shall, except upon the SJ)‘ecial order of 

Judges and Magistrates, is subordinate, be com- 

pelled to answer any questions as to his own con- 
duct in Court as such Judge or Magistrate, or as to any thing which 
came to his knowledge in Court as such Judge or Magistrate ; but he may 
be examined as to other matters which occurred in his presence whilst he 
Was so. acting. 

Illustrations, 


(a.) A, on his trial before the Court of Session, soys tliat a deposition was im- 
properly taken by B, the Ma«;ist rate. B cannot bo compellerl to answer questions 
as to lliis, except upon the sfiecial order of a superior Court. 

(6.) A is accuHcd before ihe Court of Session of having given false evidence 
before B, a Magistrate. B cannot be asked what A said, except upon the special 
order of the superior Court. 

{c ) A is accused before the Court of Session of attempting to murder a police- 
officer whilst on his trial before B, a Sessions Judge. B may be examined as to 
what oecuiied. ' 

122. No person whoVs or has been married shall be compelled to dis- 
CommimicationB during mar- plose any communication ’ made to^ him during 
riage. ■ yiarriage by any pers^on whom he is or has hoen . 

married ; nor shall he bo {Lrmitted to disclose any such commuiiiioation, 
unless the person who rnndo it, or his representative in interest, consents, 
except in suits between married persons," or proceedings in which one married 
person is prosecuted for any crime committed against the other. 
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Offioial communications. 


123* No one shall be permitted to give any evidence derived from uii- 
ETidenoe as to affairs of published official records relating to any affairs of 
State. • State, except with the- pormissioa of the officer at 

the head of the department concerned, who shall give or withhold such per- 
mission as he thinks fit. 

124 No public officer shall be compelled to disclose communications 
made to him in official confidence, when he consi- 
ders that the public interests would suffer by the 
disclosure. 

,126. No Magistrate or police-officer shall be compelled to say whence 
Information as to commis- he got any information as to the commission of 
fiion of offences. any offence. , 

126. No barrister, attorney, pleader, or vakil, shall, at any time, be per- 
Profeasional communica- mitted, unless with his client’s express consent, to 
iions. disclose any communication made to him in the 

course and for the purpose of his employmenff as such barrister, pleader, 
attorney, or vakil, by or*on behalf of his client, or to state the couteiitfe or 
condition of any document with which he has become acquainted in the 
course and for the purpose of his professional employment, or to disclose any 
advice given by him to liis client in the course and for the purpose of such 
employment : 

Provided that nothing in this section shall protect from disclosure — 

(1) Any such communication made in furtherance of any* illegal pur- 


(2) Any fact observed by any barrister, pleader, attorney, or vakil, in 
the course of his employ men t as such, showing that any crime or fraud has 
been committed since the commencement of his employment. •* 

It is immaterial whether the ay-zention of such barrister, pleader,* 
attorney, o^^'^akil, was or was not directed to such fact by or on behalf of 
his client. 

Explanation , — The obligation stated in this section continues after the 
employment has ceased. 

Illustrations. * 

(a.) A, a client, says to B, an attorney, *I have committed forgery, and I wish 
yon to defend me.' 

As the defence bl a man known to be guilty is not a criminal purpose, this 
communication is protected from disclosure. 

(6.) A, a client, says to B, an attorney, * T wish to obtain possession of property 
by the use of a forged deed, on wliich I request you to sue.' 

This communication, being made in furtherance of a criminal purpose, is not 
protected from disclosure. 

(c.) A, being charged with embezzlement, retains B, an attorney, to defend him. 
In the course of the proceedings, B observes that an entry has been made in A’s 
sceonut-book, charging A with tho sum -'aid to have hcjdn embezzled, which entry 
was not in the book at the c-oinrnf ;i''(*mcnt of ids emplr|'raent. 

This being a fact observeil liy B m the course of \\^ employment, showing that 
a fraud has lieen committed since the commencement (t the proceedings, it is not 
protected from disclosure. I 

127. The provisions of section 126 shall apwy to interpreters, and the 
Section 126 to apply to*iii- clerks or servants of blrristers, pleaders, attorneys, 
terpreters, vakils. / ^ 

128> If any party to a suit gives evidence therein at his own instance 
Privilege not waived by or otherwise, he sha^ not be deemed to have con- 
volunteering evidence. sented tBercby to such disclosure as is mentioned 
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129. No one shfi.1] bo compelled to disclose to the Court any confidential 
Confidential communications communication which has taken place between him 
with legal advisers. and his legal professional adviser, unless he offers 

himself as a witness, in which case he may be compelled to disclose any such 
communications as way appear to the Court necessary to be known in order 

to explain any evidence which he has given, but no others. 

« 

13Q. No witness who is not a party to a suit shall be compelled to pro- 
Production of ^title-deeds duce his title-deeds to any property, or any docu- 
of witness not a party. ment in virtue of which he holds any property as 

pledgee or mortgagee, or ahy document the production of. which might tend 
to driminate him, unless he has agreed in writing to* produce them with the 
person seeking the production of such deeds, or some person through whom 
he claims. 
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in section 126 j and if any party to a suit or proceeding cfills any such bar- 
rister, pleader,* attorney, or vakil as a witness, he shall be deemed to have 
consented to such disclosure only if he questions such barrister, attorney, or 
vakil on matters which, but for such question, ho would not be at liberty 
to disclose. 


.. 131. No one shall be compelled to produce documents in his possession 
^ ^ which any other person would be entitled to refuse 

which another person, having produce if they were in his possession, unless 
posaosaion, could refuse to such last-mentioiied person consents to their pro- 
duction. 


132. A witness shall not bo excused from answering any question as 
Witness not excused from “"y relevant to the matter in issue in 

answering on ground that any suit dt in any civil or criminal proceeding, 
answer will criminate. Upon the ground that the answer to 'Vach question 

will criminate, or may tend, directly or indirectly, to criminate such witness, 
or that it will expose, or tend, directly or indirectly, to expose, such witness 
to a penalty or forfeiture of any kind : 

Provided that no such answer, which a witness shall be compelled to 
Proviso shall subject him to any arrest or prosecu- 

tion, or be proved against iKm in any criminal 
proceeding, except a prosecution for giving false evidence by such answer. 


133. An accomplice shall bo a competent witness against an accused 
person ; and a conviction is not illegal merely 
because it proceeds upon the uncorroborated testi- 
mony of an accomplice. 


Accomplice 


Number of witnessei. 


134 No particular number of witnesses shall 
jin any case be required for the proof of any fact. 


.rTER X.— ^Qp THE Examination of Witnesses. 

135. The order in ,.wlwch Vt itnesses are produced and examined shall 
Order of production pud ba regulated by the la^ afid practice for the time 
examination of witnesaus, being relating to civil and criminal propedure 
respectively, and, in the absfcuce of any such law, by the discretion of the 
Court. • 




* See a. 10, Act XVIII , 1872. 
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136. When either party proposes to give evidence of any fact, the 
Judpo to decide aa to ad- Judge may ask the party proposing to give the 
misaibility of evidence. * evidence in what manner the alleged fact, if 
proved, would be relevant; and the Judge shall admit the evidence, if he 
thinks that the fact, if proved, would be ndevant, and not otherwise. 

If the fact proposed to be proved is one of which evidence is admissiblo 
only upon proof of some other fact,. such last-mentioned fact must be proved 
before evidence is given of the fact first mentioned, unless the party under- 
takes to give proof of such fact, and the Court is satisfied with such under- 
taking. 

If the relevancy of one alleged fact depends upon another alleged fact 
being first proved, the Judge may, in his discretioij, either permit evidence 
of the first fact to bo given before the second fact is proved, or require 
evidence to be given of the second fact before evidence is given of the first 
fact. 

Illustrations. * 

(a.) It is proposed to prove a statement about a relevant fact by a person alleged 
to be dead, which statement is relevant under section thirty-two. 

The fact that the person is dead must be proved by the person proposing to 
prove the statement, before evidence is given of the statement. 

, (&.) It is proposed to prove, by a copy, the contents of a document said to be 
lost. 

The fact that the original is lost must be proved by tbo person proposing to 
produce the copy, before the copy is produced. 

i c.J A is accused of receiving stolen property knowing it to have been stolen, 
t IS proposed to prove that he denied the possession of the property. 

The relevancy of the denial depends on the identify of the property. The Coiq;t 
may, in its discretion, either require the property to bo idenlified before the denial 
of the possession is proved, or permit the denial of the possession to be proved be- 
fore the prtfperty is identified. 

(d.) It is proposed to prove a fact (A) which is said to have been the cause or 
effect of a fact in issue. There arc several interinediate facts (B, C, and D) which 
rnnst be shown to exist before tlie fact (A) can he regardeef as the cause or effect of 
the fact in issue. The Court may either permit A to be proved before B, C, or D is 
proved, or may require proof of B, O, and D before permitting proof of A. 


137. The examination of a witness by the 
party who calls him shall be called his examination- 
in-chief. 

The examination of a witness by the adverse 
party shall be called his cross-examination. 

The examination of a witness, subsequent to the cross-examination, by 
the party who called him, shall be called his re- 
examination. I 

138. Witnesses sliaf be first examined-in-chief, 

then (if the adverse party so desires) cross-examined, 
then (if the party cjBlling him so desires) re- 
examined. jj 

The examinatiop and cross-examination ryust relate to relevant facts, 
but the cross-examination need not be confined jjto •the facts to which the 
witness testified on his exatnination-iii-chief. ^ 

The re-examination shall be directed to ^the explanation of matters 
referred to in cross-examination ; ^nd if new matter is, by permission of the 
Court, introduced in re-examination, the adverse party may further cross- 
examine upon that matter. 


Examination-in-ebief. 


Cross-examination. 


Ro-oxamination. 

Order of examinations. 

Direction of re-examina- 
tion. 


1872. 
Act 1. 
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139 A person summoned to produce a document does not become a 
Cro:is-exainination of person witness by the mere fact that he produces it, and 
called to produce a document, cannot be cross-examined * unless and until he is 

called as a witness. 


^ ^ 140- Witnesses to character may be cross- 

Witnessos to character. • i j j ^ 

examined and rc-exainined. 

c 

141- Any question suggesting the answer which the person putting it 
, ^ wishes or expects to receive, is called a leading 

^ ^ ■ question. 

142. Leading questions must not, if objected to by the adverse party. 
When they must not bo^ be asked in an exainination-in-chief, or in a re- 
examination, except with the permission of the 
Court. 

The Court 'fehall permit leading questions as to matters which are intro- 
ductory or undisputed, or which have, in its opinion, beem already suificiently 
provied. • 

Whou they may bo asked. questions may be asked iu cross- 

examination. 


144- Any witness may be asked, whilst under examination, whether 
Evidence as to matters in any contract, grant, or otlier disposition of proper- 
writing. ty, as to which he is giving evidence, was not 

contained in a document, and if he says that it was, or it' lie is about to make 
any statement as to the contents of any document, which, iu the opinion of 
the Court, ought to be produced, the adverse party may object to such evi- 
dence being given until sucli document is produced, or until facts have been 
proved which entitle the party who called the witness to give secondary 
evidence of it. « 

Explanation — A witness may give oral evidence of statemer^s made by 
other persons about the coiitcuits of documents if such statements are in 
themselves relevant facts. 


lllufilr<Mtion. 

The question is whether A assjiiilted B. 

C deposes that he heard A “ay tn D, ‘ 8 wrote a letter accusing me of theft, 
ainl 1 will be revenged on him,’ This Htatement is relevant, at ..showing A’s motive 
for the assaidt, and evidence may l»e given of it, thougli no other evidence is given 
about the letter. 


145. A witness may be cross-examined as to previous statements made 

Crof«-oxatniiiation as to *'y writing, or reduced into writing, and 

previous statements in writ- relevant to matters in question, without such writ- 

iiig being shown to him, or being proved ; but if 
it is intended to contradieji him by the writing, his attention must, before the 
writing can be proved, ho^'aUed to those parts of it which are to be used for 
the purpose of coiitradictifg him. 

146. When a witness^ is cross-examined, he may, in addition to the 
Questions lawful in cross- tjjcstions hereinbefore referred to, be asked any 

examination. questions which tend — , 

(1) to test his veraoity I • • 

(2) to discover who he is, and what is his position in life, or 

(3) to shake bis credit injuring his character, although the tfnawer 
to such questions might telid directly qr indirectly to criminate him, or 
might expose or tend directly or indirectly to expose him to a penalty or 
foifeiture. 
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147. such question relates *to a matter relevant to the suit or 

When witnoBs to be com- proceeding, the provisions of section 132 shall 
pelled to answer. ^ ^Pply thereto. 

149 . If any such question relates to a matter not relevant to the suit 

Court to decide when except in so far as it affects the 

question shall be asked, and credit of the witness by injuring his character, 
when witness compelled to the Court shall decide whether or not the witness 
answer. shall be compelled to answer it, and may, if 

it thinks fit, warn the witness that he is not obliged to answer it. In 
exercising its discretion, the Court shall have regard to the following 
considerations : — -* 

(1.) Such questions are proper if they are of such a nature that the 
truth of the imputation conveyed by them would sefiously alTect the opinion 
of the Court as to the credibility of the witness on the matter to which 
he testifies : 

(2.) Such questions arc improper if the imputation which they con- 
vey relates to matters so remote in time, or of such a character, ^ tli at 
tho truth of the imputation would not affect, or would affect in a slight 
degree, the opinion of the Court as to the credibility of the witness on 
the matter to which he testifies : 

(3.) Such questions arc improper if there is a groat disproportion 
between the importance of the imputation made against the witnesses charac- 
ter and the importance of his evidence : 

(4.) The Court may, if it sees fit, draw, from the. witness’s refusal to 
answer, the inference that the answer, if given, would be unfavourable, 

149. No such question as is referred to in section 148 ought to be 
Question not to bo asked asked, unless the person asking it has reasonalje 

without reasonable grounds. grounds for^ thinking that the imputation which 

it conveys is well-founded. 

Illustrations. 

(rt ) A barrister is instructed by an attorney or vakfl th.it an important witness 
is .*i (liikait This is a rcasonablu ground for asking the witness whether he is a 
dakiit. 

(6.) A pleader is in informed bji a person in Court that an important witness is u 
dakait. The informant, on being questioned by the pleader, giv^es satisfactory 
reasons for his 8ta1T*ineQt, This is a reasonable ground for asking tho witness 
whether he is a dakait. 

(c.) A witness, of w’hom nothing whatever is known, is asked at random 
whether he is dakait. There are here no reasonable crroiinds for the question. 

(rf.) A witness, of whom nothing whatever is known, being questioned as to 
his mode of life and iqeans of living, gives unsatisfactory answors. This may be 
a reasonable ground for asking him if he is a dakait. 

150. If the Qourt is of opinion that any such question was asked 
Procedure of Court in case without reasonable grlunds, it may, if it waa 

of question being asked with- asked by any hamster, /pleader, vakil, or attorney, 
out reasonable grounds. report the circumstanfees of the case to the High 

’Court or other authority to which such barrister/ pleader, vakil, or attorney 
is subject in the exercise of his profession. / ' 

« 

161. The Court may forbid any questionti or*inquiries which it regards 
Indecent and scandalous ^ indecent or scandalous, although such questions 
questions. .oi. inquiries may have some hearing on the ques- 

tions before the Court, unless tjiey relate to facts in issue, or to matters 
necessary to be known in order to determine whether or not the facts in 
issue existed. 
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1872. 162. The Oourt shall forbid *anj question which appears to it to be 

intended to insult or annoy, or which, though 

proper in itself, appears tp the Oourt needlessly 
offensive in form. 

163. When a 'witness has been asked, and has answered, any question 
ExcIumou of ovidonco to relevant to the inquiry only in so far as 

contradict anRwera to qiifis- it tends to shake his credit by injuring his charac- 
tions testing voracity. tcr, 110 evidence shall be given to contradict him j 

but if he answers falsely, he may afterwards be charged with giving false 
evidence. 

Excerption 1. — Tf«a witness is asked whether he has been previously con- 
victed of any crime, and denies it, evidence may be given of his previous 
conviction. • 

Exception 2. — If a witness is asked any question tending to impeach his 
impartiality, aiKi answers it by denying the facts suggested, he may be con- 
tradicted. « 

.. ' lllmtrationB. • 

(a.) A claim against an underwriter is resisted on the ground of fraud. 

The claimant is asked whether, in a former transaction, he had not made a 
fraiidiilont claim. Tie denies it. 

Eviilence is offered to show that he did tnake such a claim. 

The evidence is inadmisKiiiie. 

{h.) A witness is asked wiietlier he was not dismissed from a situation for dis- 
honesty. He denies it. 

Evidence is ofTere.l to show tliat he was dismissed for dishonesty. 

The evidence is not admissible. 

(c.) A afllirrns that on a certain daj’ he saw B at Lahore. 

^ . A is asked wliether he himself was not on that day at Calcutta. He denies it. 

Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible, not as contradicting A on a fact wliich affects his 
credit, but as contradicting the alleged fact that B was .seen on the day^in question 
in Lahore. 

[n each of these cases the witness might, if his denial was false, be charged 
with giving false evidence, 

(r/.) A is asked whether his family has not had a blood-feud with the family of 
B against whom he gives evidence. 

He denies it. He may be contradicted on the ground that the question tends 
to impeach his impartiality. 

154:. The Oourt may, in its discretion, permit the person who calls a 
Question by party to his witness to put any questions to him which might 
own witness. be put in cross-examination by the adverse party. 

166. The credit of a witness may be impeached ir\ the following ways 
Impeaching credit of wit- by the adverse party, or, with the consent of the 
* Court, by the party who calls him : — 

(1.) By the evidence of persons who testify that they, from their know- 
ledge of the witness, beliel^e him to be unworthy of credit ; 

(2.) By proof that th^ witness has been bribed, or has accepted* the offer 
of a bribe, or has received . .ny other corrupt inducement to give his evidence ; 

(3. ) By proof of former statements inconsistent with any part of his 
evidence which is liable to contradicted ; 

(4.) When a man iS prosecuted for rape or an attempt to ravish, it may 
be shown that the prosecutrix was of generally imrinoral character. 

Explanation , — A witness declaring another witness to be unworthy 
of credit may not, upon his examindtion-ip-chief, give reasons for his beliefi 


See B. 11, Act XVJII., 1872. 
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but he may be asked his reasons in oross-exatnination, and the answers which 1872. 
he gives cannot be contradicted, though, if they are false, he may afterwards 
bo charged with giving false evidence. Act 1« 

Illustrations, 

(a.) A sues B for the price of goods sold and delivered to B. 

C says that he delivered tlio goods to B. 

Evidence is offered to show that, on a previous occasion, he said that he had 
not delivered the goods to B. 

The evidence is admissible. 

(d.) A is indicted for the murder of B. 

, C says that B, when dying, declared that A had given the wound of which 
he died. 

Evidence is offered^ to sliow that, on a previous occasion, 0 said that the wound 
was not given by A or in his presence. 

The evidence is admissible. 

156. When a witness whom it is intended to corroborate gives evidence 
Question, tending to oorro- relevant fact, Ife may be questioned US to 

borate evidence of relevant • any other circuni stances which lie observed at*oi» 
fact, admissible. near to the time or | at which such relevant 

fact occurred, if the Court is of opinion that sm h circumstances, if proved, 
would corroborate the testimony of the witness as to the relevant fact which 
he testifies. 

Illustration, 

A, an accomplice, gives an account of a robbery in which be took part. H© 
describes various incidents unconnected with the robbery which occurred on his 
way to and from the place where it was committed. 

Independent evidence of those facts may be given in order to corroborate his 
evidence as to the robbery itself. 

167. In order to corroborate the testimony of a witness, any former 

^ statement made by such witness relating to the 

ness may be proved to corro- same fact, at or about the time when tho fact took 
borate later testimony as to place, or before any authority legally competent to 
same fact. investigate the fact, may be proved. 

168. Whenever any statement relevant under section 32 or 33 is proved, 

What matters may bo “'I mattefs may bc provc^, cither in order to con- 

proved in connection ;pth tradict or to corroborate it, or in order to impeach 
proved statement relevant or confirm the credit of the person by whom it was 
un er section 32 or 33. made, which might have been proved if that person 

had been called as a witness, and had denied upon cross-examination the 
truth of the matter suggested. 

169. A witness may, while under' examination, refresh his memory by 

« - - . referring to any writing made by himself at the 

reshmg memory. transaction concerning which he is 

questioned, or so soon afterwards that the Court ccjisiders it likely that the 
transaction was at that time fresh in his memory, j 

The witness may also refer to any such writing made by any other 
person, and read by the witness within the time aforesaid, if when h6 read 
it he knew it to be correct. 

Whenever a witness may refresh his memory' by, reference to any docu- 
When wtthe» may nee ‘“I"** may, with the permission of the Court, 
copy of document to refresh refer to a copy of suen document i ir rovided tne 
memory. Court be satisfied that there is sufiScient reason for 

the non-production of the original. • 

An expert may refresh his memory by reference to professional treatises. 

• C. C. M.— 23 
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1872. 100. A witness may also tbstify to facts mentioned in any such docn- 

ment as is mentioned in section 159, although he 

Act 1. Testimony to facte stated has no specific recollection of the facts themselvesi 
wotfon*^ mentioned in correctly recorded 

in the document 


Illustration. 

A book-keeper may testify to facts recorded by him in books regnlarly kept in 
tbo course of business, if he knows that the books were correctly kept, although ha 
has forgotten tho particular transactions entered. 


161. Any writing referred to under the provisions of the two last pre- 
Right of advorse party aa Sections must be produced and shown to tho 

to writing used to rofrokh adverse party, if he requires it; such party may, 
memory. if he pleases, cross-examine the witness thereupon. 


162. A witness summoned to produce a document shall, if it is in his 
„ , ^ ^ possession or power, bring it to Court, notwith- 

standing any objection which there may be to its 
production or to its admissibility. The validity of any such objection shall 
be decided on by the Court. 

The Court, if it secs fit, may inspect the document, unless it refers to 
matters of State, or take other evidence to enable it to determine on its 
admissibility. 


If for such a purpose it is necossiiry to cause any document to bo trans- 
^SiteAy the Court may, if it thinks fit, direct the 
translator to keep the contents secret, unless the 
^.document is to be given in evidence ; and if the interpreter disobeys such 
direction, he shall be held to have committed an offence under section 166 of 
the Indian Penal Code. 


163. When a party calls for a document which he has given the other 

Giving, as evidence, of produce, and such document is 

document called for and pro- produced and inspected by the party calling for its 
duced on notice. production, he is bound to give it as evidence, if 

the party producing it requires him to do so. 

164. When a party refuses to produce a documek.*i which he has had 

Using, as evidence, of docu- P>-oduco, he cannot afterwards use the 

ment, production of which document as evidence, without the consent of the 
was refused on notice. other party, or the order of the Court, 


Illustration. 


A sues B on an agreement, and gives B notice to produce it. At the trial, A 
calls for the document, and B refuses to produce it. A gives secondiiry evidence 
of its contents. B seeks produco the document itself to contradict the secondary 
evidence given by A, or iik order to show that the agreement is not stamped. He 
cannot do so. 

166. The Judge maj^, in order to discover, or to obtain proper proof of 
Judge’s power to put ques- Velevant facts, ask any question he pleases, in any 
tions or order production. form, at any time, of any witness, or of the parties, 
about any fact relevant or irrelevant ; and may^order the production of any 
document or thing : and neither parties, nor their agents, shall be entitled to 
make any objection to any such question or order, nor, without the leave of 
the Court, to cross-examine any witness' upon any answer given in reply to 
any such question : 
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Provided that the judgment muat be based upon facts declared by this 
Act to be relevant, and duly proved : 

Provided also that tjliis section shall not authorize any Judge to compel 
any witness to answer any question, or to produce any document, which such 
witness would be entitled to refuse to answer or produce under sections 121 
to 131, both inclusive, if the question were asked or the document wore 
called for by the adverse party ; nor shall the Judge ask any question which 
it would be improper for any other person to ask under section 148 or 149 ; 
nor shall he dispense with primary evidence of any document, except in the 
cases hereinbefore excepted. 

166. In cases tried by jury or with assessors, the jury or assessors may 
Power of jury or assessors put any questions to the )vitnesses through or by 
to put questions. leave of the Judge, which the Judge himself might 

put, and which he considers proper. ^ 


OiiAPTER XI. — Op Improper Admission and Rejection op Evidence. * 

167. The improper admission or rejection of evidence shall not be ground 
No new trial for improper itself for a new trial or reversal of any decision 
admission or rejection of evi- in any case, if it shall ^appear to the Court before 
which such objection is raised that, independently 
of the evidence objected to and admitted, there was sufficient evidence to 
justify the decision, or that, if the rejected evidence had* been received, it 
ought not to have varied the decision. 


1872 . 
Act iT 
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SOHEDtJLE. 
Enactments Repealed. 
[See section ^.] 


Natnber and year. Title. Extent of repeal. 


Btat. 26, Geo. III., ifror the further regiilution of the trial of Section 38, bo far as 
cap. 67. persons accused of certain offences coin- it relates to Courts 

mittcd in the East Indies ; for repealing of Justice in the 
so much of an Act, made in the twenty- East Indies, 
fourth year of the reign of his present 
Majesty (intituled ‘ An Act for the bet- 
ter regulation and management of the 
' affairs of the East India Company and 

of the British possessions in India, and 
for establishing a Court of Judicature 
for the more speedy and effectual trial of 
persona accused of offences committed 
in the East Indies*), as requires the sor- 
vaiii.. ui the East India Company to deli- 
ver inventories of tlieir estates and 
effects, for rendering the laws more 
effectual against persons unlawfully re- 
sorting to the East Indies ; and for tho 
more easy proof, in certain cases, of 
deeds and writings executed in Great 
Britain or India. 


Stat. 14 & 15 Vio., To amend the Law of Evidence ... Section 11, and so 
cap. 99. much of section 19 

as relates to British 
India. 

Act XV, of 1852 To amend tho Law of Evidence So much as has not 

been heretofore re- 
pealed. 


Act XIX. of 1853 ... To amend the Law of Evidence in the Section 19. 

Civil Courts of tho East India Company 
in the Bengal Presidency. 

Act II. of 1865 ... For tie further improyeincnt of tho Law So much as has not 

of E/ideuce. been heretofore re- 

, pealed. 

ActXXV. of 1861... For' simplifyingj the Procedure qf the Section 237. 

Courts of Criminal Judicature uot estab- 
lished by Royal Charter. c 


Act I. of 1868 


Tho General Clauses* Act, 1868 ••• 


••• 


Sections 7 and 8. 
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Abbreyiations, meaning of, evidence to show, s. 98. 

Acceptor of bill estopped from denying drawer’s authority, s. 117. 
may deny dra>ving, s. 117. 

Accession of Sovereign of United Kingdom, judicially noticed, s. 57. 

to office, of Indian public officer, judicially noticed, s. 67. 

Accidental act, s. 15. 

Accomplice, competent witness against person accused, s. 133. 

conviction upon evidence of, only, not illegal, s. 133. 

Account, books of, entries in, when relevant, s. 34. 

Acknowledgment of receipt, s. 32, par. 2. 

Acquaintance with handwriting, s. 47. 

Act, application of, s. 1. 

commencement of, s. 1. 
extent of, s. 1. 
short title of, s. 1. 

of conspirator, how far a relevant fact, s. 10. 

See Relevancy of Statement. 

Actionable wrong, conspiracy to commit, s. 10. 

Acts of Parliament, when judicially noticed, s. 67. 
how proved, s. 78. 

private, copies of, presumption as to genuineness, s. 81. 
repealed, s. 2 and sohod. 
statements made in recitals in, s. 37. 

Adding to terms of written contract, Ac., see Exclusion of Evidence, 

Admiralty jurisdiction, relevancy of certain jeidgments in, s. 41. 

Admissibility of communications made during marriage, s. 122. 
evidence of affairs of State, s. 123. 

Judge to decide as to, s. 136. 

questions tending to corroborate evidence of relevant fact, s. 166, 
document produced by witness, s. 162. 

Admission defined, s. 17.' 

by party to proceeding or hi8*agcnt, s. 18. 

person i^^crested in subject-matter of proceeding, s. 18. 

from whom interest derived by party to suit, s. 18. 
whoso position or liability must bo proved as against party to suit, 
8. 18. 

suitor in representative character, s. 18. 

person expressly referred to for information by party to suit, s. 20, 
proof of, against person making it, and by or on his behalf, s. 21. 
oral, as to contents of documents, when relevant, s. 22. 
in civil cases, when relevant, s. 23. 
not conclusive proof of matter admitted, s. 31. 
may operate as estoppel, s, 31. 
facts admitted need not bo proved, s. 68. 
of execution by party to attested document, s. 70. 
of evidence, improper, when no ground for new trial, s. 167. 

Admissions, ss. 17 — 31. 

Admitted foot need not be proved, s. 68. 

Affairs of State, admissibility of evidence, of, s. 123. ^ 

Affidavits presented to Court oifofficer, Aot not applicable to, s. 1. 

Agent Conduct of, a. 8. 

statement of, s. 18. « 

See Principal and Agent, 

Agreement, oral, evidence of, inadmissible to vary terms of written contract, Ac., s. 92 . 
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Agpreement varying terms of document^ evidence of contemporaneous^ s. 99. 

to produce title-deeds, &c., s. 130. 

Ambiguous document, oxoliisioii of evidence to explain, s. 93. 

See Language. ^ , 

Annoying questions. Court to forbid, s. 152. 

Answer of witness, see Witness. 
to issue, 8. 3, expl. 

Arbitrator, proceedings before. Act not applicable to, s. 1. 

Army of Her Majesty, see Articles of War. 

Art, opinions of experts on point of, s. 46. 

Articles of War judicially noticed, s. 67. 

Assessors, questions to \fitness by, s. 1G6. 

Attestation, presumption as^to, s^ 89. 

Attested document, not required by law to bo attested, proof of, s. 72. 

^ required by law to be attested, proof of, ss. 68 — 71. 

Attesting witness, when execution of document must bo proved by, s. 68. 

proof, when he cannot be found, of document executed in the United 
Kingdom, s. 69. 

• " proof when he denies or forgets execution,* s. 71. 

Attorney, see Powers of Attorney. 

communication made to, by, or for client, when disclosable, s. 126. 

waiver of privilege, s. 128. 

certain questions asked by, without reasonable grounds, may bo reported to 
High Court, s. 150. 

Authority, see Estoppel. 

Bad character, relevancy of, in criminal proceedings, s. 54. 

Bailee estopped from denying authority of bailor, s. 117. 

may prove right of person to whom he delivers goods, s. 117. 

Bailor, bailee estopped from denying authority of, s. 117. 

Barrister, communication made to, by, or for client, when disclosable, s. 126. 

• when not disclosable, s. 126. 

waiver of privilege, s. 128. 

certain questions asked by, without reasonable grounds, may be reported to 
High Court, s. 160. 

Bill of exchange, proof of, when drawn in set, s. 91, ill. c. 

acceptor of, estopped from denying authority of drawer, s. 117. 
acceptor of, may deny drawing, s. 117. 

Birth during valid marriage, when conclusive proof of legitimacy, s. 112. 

Blanks in deed, s. 93, ill. h. 

Bon& fides, see Qood Faith. 

Book of laws, presumption as to genuineness of, s. 84. 

Books, presumption as to, s. 87. 

Books of account, entries in, when relevant, s. 34. 

Bribe, credit of witness impeached by shewing, s. 156. 

British India, Act extends to whole of, s. 1. 

laws in force in, judicially noticed, s. 57. 

British territories, judicially noticed, s. 67. 

British territory, proof of cession of, s. 118. 

Burden of proof, ss. 101—112. 

definition qf, s. 101. * 

as to asserted legal right or liability, s. 101.* 
in suit or proce^ng, s. 102. * 

as to particular fact, s. 103. * 

of fact necessary to be proved to make other evidence admissible, s. 104. 
that case of accused is within eifeeptions of Indian Penal Code, s. 105. 
of fact especially within knowledge, e. 106. 
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Barden of proof of death of man kqown to have lAon alive within thirty years, s. 107. 

that man is alive who has not been heard of for seven years, s. 108. 
as to relationship in case of partners, s. 100. 

• landlord and tenant, s. 109. 

principal and agent, s. 109. 

08 to ownership, s. 110. 

of good faith whore ono party stands in position of active confi- 
dence, s. 111. 

Business, of Businesa, 

Caricature is a ' document, ' s. 3. 

Cause of relevant facts or facts in issue, s. 7. 

Certified copies secondary evidence, s. 63. 

of public documents, s. 76. 

presumption as to genuineness of, s. 79. 

proof of public documents, s. 77. 

of foreign judicial records, presumption as to, s. 86. 

Cession of British territory, proof of, s. 113. 

Character, when relevant, ss. 62 -66. • 

to prove conduct imputed in civil cases, when relevant, s. 62. 

good, relevancy of, in criminal proceedings, s. 63. 

bad, relevancy of, in criminal proceedings, s. 64. 

relevancy of, as affecting damages, a. 55. 

witness to, cross-examination and re-examination of, s. 140. 

Charitable foundation, relevancy of opinions as to, s. 49. 

Charts, relevancy of statements in, s. 36. 
presumption as to, s. 87. 

Civil Procedure Law, how it affects proof of facts, s. 6. 

Civil proceedings, parties to suit and husband and wife, competent witnesses in, s. ISK). 
Clerk of legal practitioner, communication to, s. 127. 

Client, soe Attorney, 

when compellable to disclose confidential communication, s. 129. 
when not compellable to disclose confidential communication, s. 129. 

Collusion in obtaining judgment may be proved, s. 44. 

Commencement of Act, s. 1. 

Common intention of conspirators, s. 10. 

Communication, see Confidental Communication ; Professional Communication, 
during marriage privileged from disclosure, s. 122. 

not generally admissible, s. 122 
^ when admissible, s. 122. 

Comparison of signature, writing, or seal with one admitted or proved, s. 78. 

power to compel person to write for, s. 73. 

Competency of witnesses, ss. 118—133. 

See Witness, 

Conclusive proof ” defined, s. 4. 

Conduct, how far relevant, s. 8. 

imputed in civil cases, relevancy of character to prove, s. 62. 

Confession caused by inducement, threat, or promise, when irrelevant, s. 24. 
to police-officer, not provable against accused, s. 25. 
while in custody of police-officer, when provable against accused, s. 26. 

how much may be proved against accused, 
s. 27. 

made after removal of impression caused by inducement, threat, or promise, 
relevant, s. 28. 

of one of two*or more accused persons, how far to«be considered, s. 30. 

• . otherwise relevafit, pot to become irrelevant because of promise of secreoy, 
&o., 8. 29. 

Confidential communication, when client compellable to disclose, s. 129. 

when client not compellable to disclose, a, 129. 

ConsciousneBS of a sensation, a fact, s. 3? ill. d. 

Consent to production of documents, s. 130. 
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Conspirator, statements or act of, how far a relevant fact, b . 10. 

Construction of wills^ saving of provisions of Succession Act as to, s. lOO* 

Consul, certificate by British, s. 78. 

Contents of documonts how proved, s. 61. 

in what cases secondary evidence admissible, s. 65. 
oral admission as to, relevancy of, s. 22. 

evidence of, secondary evidence, s. s. 63. 

' of statements by other persons of, when admis- 

sible, s. 144. 

Contract in form of document, evidence of terms of, s. 91. 

exclusion of evidcTico of oral agreement varying terms of, 
p. 92. • 

examination of witness as to, s. 144. 

Contradiction of witness, s. 153. 

proved relevant statement, s. 158. 

Contradictory terms of written contract, &c., s. 92. 

St? Exclusion of Evidence. 

Controversy, statements made before, s. 32, par. 4. 

Conversation, statement forming part of, s. 39. 

Conviction, previous, relevancy of, in criminal proceedings, s. 54. 

upon evidence of accomplice only, not illegal, s. 133. 

Copy of document, secondary evidence, s. 63. 

when witness may refresh memory by reference to, s. 159. 
Corroboration of accomplice not required, s. 133. 

evidence of relevant fact, s. 156. 
proved relevant statement, s. 15S. 

Councils for making Laws and Itegulations, procedure of, judicially noticed, s. 57. 
Counsel, see Earrxsier, 

Counterpart, how far primary evidence, s. 62. 

secondary evidence, s. 63. 

Course of business, existence of, when a relevant fact, s. 16. 
statement made in, s. 32. 

procedure of Parliament and Indian Legislative Councils, judicially noticed, s. 57* 
Court, Act applies to judicial proceedings in, s. 1. 

not applicable to affidavits presented to, s. 1. 
defined, s. 3. 

names of members and officers of. Court to take judicial notice of, s. 57. 
to forbid insulting questions, s. 152. 

See Judge. 

Court-Martial, Act applicable to judicial proceedings before, s. 1. 

Courts, seals of, of which Court must take judicial notice, s. 57. ^ 

Credit of witness, questions in cross-examination affecting, ss. 146 — 160. 
how impeached, s. 165. 
when may be confirmed, s. 158. 
may be impeached, s. 158. 

Ci'iminal proceedings, see Confession. 

statement exposing to, s. 32, par. 3. 

husband or wife of accused competent witness in, s. 120. 

relevancy of bad character, s. 64. 

good character, s. 63. 
previous conviction, s. 64. 

Criminating answer, witnoss not excused from answering on ground of, ss. 132 — 147. 

document, production of, s- 130. 

Cross-examination of witness, meaning of, s. 137. 

must relate to relevant facts, s. 138. 

^ not confined to facts upon which e’kamined-in-chief, s. 188. 
on new matter introduced in re-examination,, s. 188. 
producing document, s. 139^ 

as to character, s. 140. - • 

as to previous written statements, s. 145. 

^ when they must be produced, s. 145. 
leading questions may be asked, s. 143. 
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CroBB-erammation of witness^ questions to tost veracity, &c., ss. liG— 150. , 

not to be asked without reasonable grounds, ». 149. 
when Court niay report asking of question to 
High Court, s. 150. 

upon answ'er to Judge’s question, when permitted, s. 165. 
upon WTitingw'ith which ho refreshes memory, s. IGl. 
Custom, relevancy of facts where questiou is as t<o existence of, s. 13, 
general, relevancy of opinions as to oxisioiice of, s. 48. 

Damages, suits for, relevancy of facts in, s. 12. 

relevancy of character as affecting, s. 56, 

Dead person, statement of, Relevant facts. 

Death, statomeht relating to cause of, s. 32, par. 1. 
statement exposing to suit for, s. 32, par. 3, 

of man known to have been alive within thirty years, burden of proving, s. 107. 
who has not been heard of for seven years, burden of proving life, s. 108. 
Decision, reversal of, see Reversal of decision^ Reports of decisions » 

l)eoree, see Judgments. 

Deeds, title, of witness not a party, production of, s. 130. • 

Defective document, exclusion of evidence to exi>laiu, s. 03. 

Definitions, s. 3. 

Delay, s. 32. 

Diplomatic agent, certifleate by, s. 78. 

Disease of body or mind, person affected with, when incompoient as witness, s. 118. 

‘ Disproved,* when a fact is, s. 3. 

Divisions of time, when judicially noticed, s. 67. 

Document, see JEvidence, Presumption^ Production of document. 
defined, s. 3. 

used in commerce, s. 32, par. 2. 
contents of, how proved, s. Gl. 
private, s. 75. 

pesumptious as to, ss. 79 — 90. 
produced by witness, translation of, s. 1 G2. 

W'heii Court may inspect, s, 1G2. 
when referring to matters of Stale, s. 1C2. 
on notice, partj" producing entitled to have it in evidence, s. 16.3. 
production of, which another person, having i»ossesbion, could refuse to pro*- 
• duco, 8^131. 
by witness, s. 1G2. 
refused, s. 164. 

pow’er of Judge to order, s. 165. 

used by witness to refresh memory, production of, to adverse party, s. 161, 
Documentary evidence, ss. Gl — 90. 

defined, s. 3. 

exclusion of oral by, ss. 91 — 100. 

Documents, public, ss. 74 — 78. 

Dumb-wituess, mode of giving evidence by, s. 119, 

Dying declaration, proof of, s. 104, ill. a. 

Effect of relevant facts or facts in issue, s. 7. 

Enactments repealed, s. 2. 

Entry in books of account, when relevant, s. 32, par. 2, s. 34, 

public record, &c., made in performance of duty, relevancy of, s. 36, 

Estoppel, admission may operate as, s. 31. 

defined, s. 116.* • 

of acceptor of bill^f exchange from denying authority of drawer, s. 117, 

bailee or licensee frorf denying authority of bailor or licensor, s. 117. 

• licensee of person in possession of immoveable property from denying licensor's 
title to possession, s. 116. 
of tenant from denying landlord’s title, b« 116, 

Evidence, rules of, repealed, s, 2, 


0 . a M 24 
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Evidence defined, s. 8. * 

' * of facts in issue and relevant facts, s. 5. 

admissible as to application of language to one of two sets of facts, to neither of 

which the whole correctly applies, 
8. 97. 

which can apply to one only of several 
persons or things^ s. 96. 

as to use of language unmeaning in reference to existing facts, s. 96. 
as to»written document or contents, s. 144. 
to show moaning of illegible chanu^ters, Ac., s. 98. 
when slatemcnt forms part of conversation, book, &o., s. 89. 
documentary, ss. 61 — 90. 

exclusion of oral by documentary, ss. 91 — 100. 

inadmissible a^ to meaning of language when document applies accurately to 
existing facts, s. 94. 

of affairs of States admissibility of, S. 123. 

Attorney, Barrister, &o., ss. 126—128. 

cou4£?mporaneous agreement varying terms of document, who may give, 
s. 99. 

dumb-witness, modis of giving, s. 119. 

fact when not admissible under Civil Procodura ]jaw, s. 6, expl. 
husband or wife, ss. 120 — 122. 

oral agreement varying terms of contract, &c., exclusion of, s. 92. 

S arties to suits, s. i 20. 

udgo or Magistrate, s. 121. 
public officer, s. 121.. 

Magistrate or police-officer, s. 125. 
interpreter, ss. 127, 128. 

terms of contract, &c., in form of document, a. 91. 

witness, trlicn relevant for proving, in subsequent proceeding, truth of facts 
stated, s. 38. 
oral, ss. 69, 60. 

must be direct, s. 00. 
proof of facts by, s. 69. 
primary, s. 62. 
secondary, ss. 68, 66, 66, 

to explain ambiguous or defective document, exclusion of, s. 98. 

Judge to decide admissibility of, s. 136. 

what matters may be proved when relevant statement proved under section 82 
or 33, s. 168. 

improper admission of, when no ground for new trial, a. 167. 
improper rejection of, when no ground ^f or new trial, s. 167. 

Examination, see Evidence, 

of witness as to written document or contents, s. 144. 
of witnesses, see Witness, 

Examinatiou-in-ohief of witness, meaning of, s. 137. 

must relate to relevant facts, s. 188. 
leading question, when may be asked, s. 142. 

may not be asked, s. 142. 

when cross-examination question may be asked in, s. 164* 
Examinations of witness, order of, s. 138. 

Exclusion of evidence to explain ambiguous or defective document, s. 93. 

as to meaning of language when document applies accurately to 
oxistiiig facts, s. 94. 

of oral agreement varying terms of wrritten contract, &0., s, 92. 
to contradict answer to question testing veracity, 8. 168. 
of oral by documentary evidence, ss. 91 — 100. 

Execution, admission of, by party to attested document, s. 70. ^ 

of document, prdof of, when attesting witness cannot be found, or execution in 
the Uuit^ Kingdom, s. 69. • 


Execution of document, proof of, when attesting witness denies execution, 6. 71. * 
when attesting witness must prove, s. 68. 
presumption as to, s. 89? 

Executive, acts of, how proved, s. 78. 
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Existence of facts, eyidenoe of, s. 5. 

foreign State, d:c., when judicially noticed, s. 67. 

Expense, 8. 32. 

Experiments, accounts of, ^ 61. 

Expert, deftnition of, s. 45. 

opinion of, on foreign law, Ac., relevancy of, s. 45. 

relevancy of facts bearing upon, s. 40. 
expressed in treaties, when proved by production, s. GO, 
may refresh memory by reference to professional treatises, s. 159. 

Explanation of fact in issue, fact necessary for, s. 9. 

of ambiguous document, exclusion of evidence in, s. 93. 
fact in issue, or relevant fact, see Relevancy of facts. 

Extent of Act, s. 1. * 

Pact, see Presumption. 

admitted need not be proved, s. 68. 

defined, s. 8. ^ 

evidence of, when not admissible under Civil Procedure Law, s. 6. 

•in issue, see Relevancy of facts. • 

evidence of, may be given in suit or proceedings, s. 6. 

Facts in issue defined, s. 3. • 

relevant, evidence of, when admissible, s. 6. 
connect^ with facts in issue, s. 6. 
relevancy of, ss. 6 — 16. 

forming part of same transaction, s. G. • 

which are the occasion, cause, or effect of relevant facts, or facts in 
issue, s. 7. 

necessary to explain or introduce a fact in issue or relevant fact, s. 9. 

not otherwise relevant, when they bocomo relevant, s. 11. 

in suits for damages, s. 12. 

where right or custom in question, s. 13. 

showing existence of state of mind, body, or bodily feeling, s. 14. 
bearing on question whether act was accidental or intentional, s. 16^ • 
when course of business concerned, s. IG. 
bearing on opinion of experts, s. 4C. 
not r^uiriug proof, ss. 56 — 58. 
judicially noticed, s. 56. 
proof of, by oral evidence, s. 69. 

Fasts, public, when judicially noticed, s. 57. 

Festivals, public, when judicially noticed, s. 67. 

Flag, national, of foreign State, Ac., when judicially noticed, s. 57. 

Foreign expressions, evidence admissible to show moaning of, s. 98. 

judicial records, certified copias of, presumption as to, s. 86. 
law, opinions of experts on, relevancy of, s. 45. 

Forfeiture, exposure to, witness not excus^ from answering on ground of, bb. 132, 
146, 147. 

Fraud iu obtaining judgment may be proved, b. 44. 

Fraudulently acting, a fact, s. 3, ill. d. 

Functions of Indian publio officers, when judicially noticed, s. 67. 

Oasette^ statement made in, a. 37. 

presumption as to genuineness of, s. 31. 

Gasette oj India^ notice in, of cession of ilr.W.ish territory, proof, s. 113. 

General Clauses Act, 1868, sections 7 and 8 repealed, s. 2 and sched. 

General custom or right defined, s. 48. 

Genuineness of document^, Ac., see Presumption. ^ 

Geographical divisions of thQ» world, when Court must take judicial notice of, s. 67. 

Good character, relevancy of, in*criminal proceedings, s. 63. 

f£th, acting in, is a fact, s. 3, ill. d. 

Good faith, facts shewing existence of, s^ 14. 

burden of proof where one party stands in position of active confidence, s. 111. 
Good-will, facts shewing existence of, s. 14. 
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Government, see 'Notification of Governinent. 

Government Guzeicos of LociU Governmonts, &o., presumption as to genuineness of, s. 81. 

Grant, evidonoo of tcrins of, when in form of document, s. 91. 
cxniniiKiiioii of witness as to its being in writing, s. 144^. 

exclusion of evidence of oral agreement varying terms of, when in form of docu- 
ment, s. 92. 

Grounds of opinion, see Opinion. 

Handwriting, identity of, jrolevaucy of opinions of exports on, s. 45. 
proof of, wlicti necessary, s. 67. 
relevancy of opinions as to, s. 47. 

High Court, certain (lucstioiiM asked by attorney, &o., without reasonable grounds, may 
1>G reported to, s. 150. 

Highly improbable, f:icts,«s. 11 (2). 

probable, facts, s. 11 (2). 

Holidays, public, when jiidicvilly noticed, s. 57. 

Hostilities between Uritish Crown and other States, &o., comraencemeiit, &o., of, judicially 
iTi»ticcd, s. 57. 

Husband of accused in criminal ])rocceding coinpetont witness, s. 120. 

party to civil suit, competent witness, s 120. 

Identity of thing or i)ersmi whose identity is relevant, facts estahlishing, s. 9. 
handwriting, relevancy of opinions of experts on, s. 45. 
witness, (luesiious in cross-examination to discover, ss. 146 — 150. 

not to bo asked without 
reasonable grounds, s. 
149. 

when Court msiy report 
asking of question to 
High Court, s. 150. 

Illegible characters, meaning of, evidence admissible to shew, s. 98. 

Ill-will, facts shewing existence of, s. 14. 

Impeaching (jredit of witness, ss. 155, 158. 

Iiieapacity to give evidence, s. 32, 

lucoiupeteiico of Court to deliver judgment may be proved, b. 44. 

Inconsistency with facts in issue or relevant facts, s. 11, 

Indecent questions, when Court may forbid, s. 151. 

may not forbid, s. 151, 

India, British, Act extends to whole of, a. 1. 

Indian Councils’ Act, 1861, repeal of rules, &c., having force of law under section 25, s. 9 . 

course of x>roccoding of Councils uiif^er, judicially noticed, 
s. 57. 

Indian Penal Code, burden of jiroof that caso of ac^cused is within exceptions of, s. 105. 
offence under section 160 of, s. 102. 

Indian Public Officers, accession to ollico, &c., of, w’hen Court must tako judioial notice 
of, s. 57. 

Indian Succession Act, provisions of, lus to construction of wills not affected, s. 100. 

wills under, how provable, s. 91. 

Inducement, confession caused by, s. 24, 

Inference suggested by fact in issue or relevant fact, facts BU]>porting or rebutting, 8. 9. 

from refusal of witness in cross-examination to answer question as to veracity, 
&c., s. 148. 

Information as to commission of offence, source of. Magistrate and police-officer npt 
coin]>ellablG to disclose, s. 125. 

Inscription is a ' document,’ a. 3. 

Insolvency-jurisdiction, relevancy of judgments in, s. 41. 

Inspection by Court, product?on of document for, s. 3. 

of document produced by witness, s. 162. 

Insulting questions. Court to forbi^ s. 162. 

Intention, having an, is a fact, s. 3, ill. d, 
facts >hcwing, s. 14. 

Intentional act, m. 15. 
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Interest, statements agrainst, s. 82, par. 3. ^ 

Inlerpretation-clause, s. 8. 

Interpreter, see Tramtlator. ^ 

Gommunicatiuu made to, when disclosable, s. 127. 

when not disclosahlo, s. 127. 
waiver of i)rivi]ege, s. 128. 

Introduction of fact in issue or relevant fact, s. 9. 

Journals, presumption as to, s. 81. • 

Judge when oomx)ellabl 0 to answer question as to conduct or judicial knowledge, s. 121. 
may -be examined as to other matters which occurreii in his i>rcscncc, s. 121. 
power of, as to translation of document produced by witness, s. 1U2. 
must decide ui)on proved relevant facts, s. 166. , 

pow'er of, to compel person to write for comparison, s. 73. 
decide as to relevancy of facts, s. 136. 
inspect document produced by witness, s. 1^2. 
examine witness and order production of document, s. 166. 

Judgment, fraud, or collusion in obtaining, or incompoteucy of Court, may be proved, 
s. 4i4, 0 

Judgments, &o., of Courts of justice, when relevant, ss. 40 — 44. 

w'hen relevartt to bar second suit or trial, s. 40. 
in probate, &o., jurisdiction, of what conclusive proof, s. 41. 

relevancy of, s. 41. 

in other than probate, &c., jurisdiction, relevancy and effect of, s. 42. 

other than above, when relevant, s. 43. 

must be based ui^on proved relevant facts, s. 165. 

Judicial notice, facts of which Court must take, s. 67. 

facts of which Court takes not necessary to prove, s. 56. 

Judicial proceedings before Courts and Courts-martial, Act applicable to, s. 1. 

Jury, questions to witness by, s. 166. 

Knowledge, facts shewing existence of, s. 14. 

Landlord and tenant, burden of proof as to relationship in case of, s. 109. 

title of, e.stoi)pel of tenant from denying, s. 116. 

Language, see ’Evidence, 

when document applies accurately to existing facts, evidence inadmissible as 
to meaning of, js. 94. 

which can apply to one only of several persons or things, evidence admissiblo 
as to application of, s. 96. 

unmeaning in reference to existing facts, evidence admissible as to use of, 
s. 96. 

admissibility of evidence as to application of, to one of two sets of facts to 
neither # which whole correctly applies, s. 97. 

Law-book, see Law of Country, 

Law of country, relevancy of statement of, contained in law-book, s. 38. 

Laws, see Booh of Lawn, 

in force in British India, judicially noticed, s. 57. 
repealed, s. 2. 

Leading question, meaning of, s. 141. 

in examination-in-ebief and rc-exami nation when may bo asked, s. 142. 

when may not bo a^ked, a, 
142. 

may be asked in cross-examination, s. 148. 

Legislative Councils, see Councils. 

Legislatures, proceedings of, how proved, s. 78, els. 2, 4. 

Legitimacy, when birth during valid marriage, conclusive proof of, s. 112* 

Letters, contract contained in, s. 91, ill. a. , 

Licensee, estoppel of, from df^nyiiig authority of licensor, s. 117. 

^ of person in possession of immoveable property, estoppel of, from denying 
licensor’s possession, s. 116. 

Licensor, lioensee estopped from denying^authority of, s. 117» 

Lithographed documents, how far primary evidence, s. 62. 
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Lithographed words are a ' document/ s. 3. 

Local expressions, meaning of ovidenoe admissible to shew, s. 98. 
extent of Act, s. 1. 

London Gazette^ presumption as to genuineness of, s. 81. * 

lioss of document, s. 6C, cl. 5. 

liost document, proof of contents of, s. 104, ill. h. 

Lunatic when incompet^t as witness, s. 118. 

Magistrate, questions as to conduct or knowledge, not generally compellable to answer, 

8 . 121 . 

when compellable to answer, s. 121. 
may be examined as to other matters which occurred in his presence, s. 121. 
not compellable to disclose whence information obtained as to commission of 
offence, s. 125. 

Maps are ‘ document/ s. 8. » 

relevauG3’^ of statements in, s. 36. 
presumption as to, ss. 83 — 87. 

Marriage, birth daring valid, when conclusive proof of legitimacy, s. 112, 
communications durihg, privileged from disclosure, s. 122. 

«-w not generally admissible, ». 122. 

when admissible, s. 122. 

Matrimonial jurisdiction, relevano}'^ of judgments in, s. 41. 

Matters of State, document produced by witness referring to, s. 162. 

May presume,” defined, s. 4. 

Meaning of words or terms, relevancy of opinions as to, s. 49. 

Memorandum of evidence, presumption as to, s. 80. 

Mental condition included in fact,” s. 3. 

Mind, state of, see Relevancy of Facts. 

Mortgagee, production of mortgage-instrument by, s. 130. 

Motive for fact in issue or relevant fact, s. 8. 

Municipal body in British India, proof of, proceedings of, s. 78. 

Names of Indian public officers, when Court must take judicial notice of, s. 57. 

National flag of foreign State, &o., when Court must take judicial notice of, s. 67. 

Native States, proof of cession to, s. 113. 

Navy of Her Majesty, see Articles of JFar, 

Negligence, facts showing existence of, s. 14. ** 

New matter introduced in re-examination, s. 138. * 

cross-examination upon, s. 138. 

Newspapers, presumption as to genuineness of, s. 81. 

New trial, improper admission or rejection of evidence when no ground for, s. 167. 
Non-existence of facts, evidence of, s. 6. 

Notary Public, S 04 il of, judicially noticed, s. 67. 

Notice to produce, rules as to, s. 66. 

See Presumption. 

document produced under, party producing entitled to have it in evi- 
dence, 8. 163. 

if production refused, when party refusing can afterwards give docu- 
ment in evidence, s. 164. 

Notification in Gazette of India of cession of British territory, s. 118. 

Notifications, Statement of fact in Government, s. 87. • 

of Government, how proved, s. 78. • 

‘ Not proved,' when a fact is said to be, s. 3. ^ • 

Number of witnesses, s. 134. • 

Obsolete expressions, meaning of, evidence admis^ble to show, s. 98. 

Occasion of relevant facts or facts in issue, s. 7. 
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Offence, conspiracy to commit, s. 10. • 

commission of, source of information as to. Magistrate and police-officer not 
compellable to disclose, s. 126. 

Offonsiye questions. Court to»forbid needlessly, s. 152. 

Officer, affidavits presented to, Act not applicable to, s. 1. 

Official character, presumption as to, s. 79. 

Official communications, when public officer not compellable to disclose, s. 124. 

Old age, person of extreme, when incompetent as witness, s. 118. 

Onus, see Burden of proof. 

Opinion, holding a certain, is a fact, s. 8, ill. d, 

on foreign law, &o., relevancy of, s. 46. • 

relevancy of facts bearing upon, s. 46. 
of third person, when relevant, ss. 45 — 61. ^ 

as to handwriting, relevancy of, s. 47. 

existence of general custom or right, relevancy of, s. 48. ^ 

usages, tenents, meaning of terms, Ac., relevancy of, s. 49. 
relationship, relevancy^ of, s. 50. ♦ 

of export expressed in treatise, when proved by its production, s. 60. 
relevancy of grounds of, s. 61. 

Opportunity for ocourreiice or transac^tion of relevant facts or facts in issue, s, 7. 

Oral admission as to contents of document, relevancy of, s. 22. 

agroomont, evidence of, not admissible to vary terms of written contract, s. 92. 
evidence, ss. 69, 60. 

defined, s. 3. 
must be direct, s. 60. 

of contents of document, secondary evidence, s. 63. 
of dumb- witness, s. 119. 

exclusion of, by documentary evidence, ss. 91 — 100. 

of statements by other persons of contents of documents when admissible, 
8. 144. 

proof of facts by, s. 69. ■ • 

Order, see Judgments, • 

of production of witnesses, s. 135. 
of examinations of witness, s. 138. 

Orders of Government, &o., bow proved, s, 78. 

Ownership, burden of proof as to, s. 110. 

Farliamout, course of proceeding of, judicially noticed, s. 67. 

Parol, see Oral evidence, * 

Parties, power of Judged examine, s. 165. 

to civil suit, competent witnesses, s. 120. 

Partners, burden of proof as to relationship in case of, s, 109. 

Payment, oral ovidenoe of, s. 91, cl. e. 

Pedigree, statement in family, s. 32, par. 6. 

Penalty, exposure to, witness not excused from answering on ground of, ss. 132, 148, 147. 
Photographed words are * a document,' s. 3. 

document, how far primary evidence, s. 62. 

secondary evidouco of original, s. 63, ill. a. 

Place at which any fact in issue or relevant fact happened, facts fixing, s. 9. 

Plans are * documents,’ s. 3. 

relevancy of statements in, s. 36. 
presumption as to, s. 88. 

Pleader, certain questionsaasked by, without reasonable grounds, may be reported to High 
Court, 8. 160. • 

communication made te, by, or for client, when disclosable, s. 126. 

^ when not disclosable, 126. 

waiver or privilege, s. 128. 

Pledge, production of document by, s. IgO. 

Police-officer, confession to, not provable against accused, s. 25. 
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PoUco-ofiicer, oonfepflion while in oustoe^ when provable against accused, s. 20. 

how much provable against accused, s. 27* 
not compellable to disclose whence information obtained, s. 125. 

Portrait, statement made on family, s. 82, par. 6. , 

Position in life of witness, questions in cross-examination to discover, ss. 146 — 160. 

not to be asked without reasonable grounds, s. 149. 
when Court may rex>ort asking of question to High Courts 
s. 160. 

Power of Judge, see Judge, 

Powers-of-attorney, presumption as to, s. 86. 

Preparation for fact in issue or relevant fact, s. 8. 

Presumption, see Death, 

as to dociAncnt produced as record of evidence, s. 80. 
certified copies of foreign judicial records, s. 86. 
books, maps, and charts, s. 87. 

execution, &c., of document not xiroduced after notice, s. 89. 

^ documents tiiirty y^ears old, s. 90. 
existence of probable facts, s. 114. 

geuuineness^of book of laws and reports of decisions, s. 84. 
certified copies, &o., s. 79. • 

document admissible in England or Ireland without proof 
of seal or signature, s. 82. 

gazettes, newspapers, copies of private Acts of Parliament, 
and other documents, s. 81. 
as to maps and plans, s. 83. 
powers-of-attorney, s. 86. 
telcgraidi messages, s 88. 

Presumptions as to dp(5uments, ss. 79—90. 

Previous conviction, see Conviction, 

Primary evidence, how far countorj^art is, s. 62. 

printed document, Ac., is, s. 62. 

»• ’ meaning of, s. (32. 

proof of document by, s. 64. 

PriiiciiJal and agent, burden of proof as to relationship in case of, s. 109. 

Printed document, how far primary evidence, s. 62. 
words are a “ document,” s. 3. 

Private Acts of Parliament, presumption as to coi>y of, s. 81. 

Private documents, s. 76. 

Privilege of communications during marriage, s« 122. 

professional communications not waived by party giviim evidence, s. 128. 

how far waived when attwuoy, Ac., examined by 
party, s. 128. 

See Attorney, Barrister, Marriage, 

Privy Council, proclamations, Ac., of, how proved, s. 78. 

Probate, jiirisdiction, judgment in, s. 41. 
proof of wills by, s. 91. 

Proceedings before arbitrator, Act not ai>plicable to, s. 1. 

civil, parties to suit and husljand and wife competent witnesses in, s. 120. 
criminal, husband or wife of accused competent witness in, s. 120. 
judicial, before Courts and Courts-martial, Act applicable to, s. 1. 
of what facts evidence admissible in, s. 6. 

See Criminal Proceedings, 

Proclamations how proved, s. 78. 

Production of document by witness, s. 162. 

on notice, party producing entitled to have it in evidonce. 

. 8. 168. 

if refused, in what caSos party refusing can after- 
wards give in evidence, a. 164. 
person summoned docs not become witness by, s. 189. 
power of Judge to order, s. 166. 

which another persdh, having possession, could refuse to pro- 
duce, s. 181. 
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Production of title^oeds of witness not a party, s. ISO. 

writing used by witness to refresh memory, adverse party entitled to, 

8. 161. 

Professional adviser, see AUouney, BarrUter, 

oommunioation, when disclosable, s. 126. 

when not disolosahlo, s. 126. 
waiver of privilege as to, s. 128. 
duty, entry made in discharge of, s. 32, par. 2. 
treatise, expert may refresh his memory by ref crence "to, e. 159. 

Proof, burden of, see Burden of proof. 

Proof, admission not conclusive, s. 31, 
facts not requiring, ss. 56 — 58. 

judgments in probate, &c., jurisdiction, of wliat conclusive, 41. 
of admission against person making it and by or on his behalf, s. 21. 
admitted fact, not necessary, s. 58. 

attested document not required by law to be allcstotf s. 72. 
certain public and oflicial documents, s. 78. ^ 

cession of British territory, s. 113. 
contents of documents, s. 61. • 

documents by primary evidence, s. 64. ^ ^ 

execution of document required by law to be attested, s. 68. 

when attesting witness 
cannot be found, or exe- 
cution in tho United 
Kingdom, s. 69. 
when attesting witness 
denies execution, s. 71. 

facts by "oral evidence, s. 59. 

handwriting and signature when necessary, s. 67. • 

public document by production of certilied copy, s. 77. 
wills under Indian Suoces-^ion Act, s. 91. 

legitimacy, in what oases birth during valid marriage conclusive, s, 112, 
fact, no particular number of witnesses necessary, s. 134. • • 

•Proper custody ’ defined, s, 90. 

Prolicst of captain, when relevant, s. 32, ill. h, 

• Proved,* when a fact is, s. 3, 

Provincial expressions, evidence admissible to show meaning of, s. 99. 

Public book, --igistor, or record, entry in, s. 35. 

Public documents, s. 74, 

certified copies of, s. 76. 

proofs#!, by production of certified copies, s. 77. 
proof of certain, 78. 

Public festivals, Ac., when Court must take judicial notice of, s. 57. 
officer, proof of appointment of, s. 91. 

when not compellable to disclose o^ cial communications, s. 124. 

Public officers, Indian, accession to office, &o., ol, when Court must take judicial notice 
of, s. 67. 

record, &c., relevancy of entry in, made in performance of duty, s. 35. 
right, statement as to, s. 32, par. 4. 

Question asked without reasonable grounds, when may be reported to High Court, 
8. 160. 

Attorney^ Leading Queetion : Relevancy of Facts; Veracity of Witness $ 
Witness, Ac. 

Bape, impeaching credit of prosecutrix for, s. 155, cl. 4. 

Bashness, facts shewing existence of, s. 14. 

Bocitals in Acts or no.tificatiou8, s. 37. * 

Bccord of evidence, presump ./ioiv as to documents purporting to be, s. 80. 

Bo-examination of witness, meaning of, s. 137. . . - ^ 

on new matter introduced by permission of Court, s. 188. 
to what directed, s. 138. 
to character, s. 140. 


C. C. M.— 25 
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Be*examination of witness), leading qu^tion when may he asked in, b. 142. 

may not bo asked in, s. 142« 

Boference, books of, s. 57. 

Kofreshing memory hy rcfcronco to writing, when mado by witness, s. 152. 

when made by other person, s. 159. 
when witness may refer to copy, s. 169. 
expert, 1)3^ reference to professional treatise, s. 150. 
Regulations of Government, &c., how proved, s. 78. 
repealed, s, f . 

Rejection of evidence, improper, uhen no ground for new trial, s. 167. 

Relation of parties triinsacT-iiig fact in issue or relevant fact, facts shewing,. 8. 9. 


Relationship, relevancy of opinions as to, s. 32, paras. 5, 6, s. 60. 

burden of •proof as lo, s. 109. 

Relevancy of admission in civil cases, p. 23. 

bad cliaracler^in c.rin'inul proceedings, s. 64. 
character as afl*ocling damages, s. 66. 

• to prove conduct imputed, in civil cases, s. 62. 

conduct, s. 8. 

confession made lifter removal of impression caused by inducement, threat, 
or promise, s. 28. , 

entry in publi<} record, Ac., made in performance of duty, a. 36. 
facts, ss. 5 — IG. 

forming part of same transaction, s. 6. 

which are the occasion, &c., of relevant facts or facts in issue, s. 7. 
ncccssarj' to explain or introduce a fact in issue or relevant fact, s. 9. 
in suits for damages, s. 12. 
whore right or custom in question, s. 13. 

shewing existence of staf(' of mind, body, or bodilj'^ feeling, s. 14. 
bearing on quo-'^tiou whether act was accidental or intentional, s. 16. ^ 
opinions <»C experts, s. 40. 

Judgo to decide as to, s. 130. 
good ciiarucler, in (jrimiruil proceedings, s. 53. 

' grounds of opinion, s. 61. 

judgments, Ac., lo Iwr second suit or tri.al, s. 40. 

in probate, Ac., iurisdietion, s. 41, 
of what, conclusive proof, s. 41. 
in otlier than ]n*obate, Ac., jurisdiction, s. 42. 
judgments, Ac., other than above, s. 43. 
opinions as to exist <-ncc of general custom or right, s. 48. 
handwriting, e. 47. 
relationship, s. 50. , 
usages, tenets, Ac., s. 49. 

oral admission as to contents of document, s. 22. ^ 
previous couviction, iu criminal proceedings, s. 54. 

statement as to fact of public nature contained in certain Acts or notifica- 
tions, s. 37. 

in maps, charts, and plans, s. 36. 
of law of country contained in law-book, s. 38. 
or act of conspirator, s. 10. 
statements, s. 8. 

* Relevant,* definition of, .s. 8. 


Relevant fact, existence of course of business, when a, s. 16. 
facts, see Relevancy of Facts, 

examination-in-ciiicf aud cross-examination of witness must relate to 
s. 138. 

proved. Judge must decide upon, s. 165, 
when evidence of, admissible, s. 5. 
facts uot otherwise relevant become, s. 11. 

written or Verbal statement of, by person dead or who cannot be founds &o^ 
when relevant, s, 32. « ^ 

Religious foundation, relevancy of opinions as to constitution of, s. 49« 

Repeal of rules and laws, s. 2. 

Reports of decisions, relevancy of, s. 38. * 

presuroptiou as to genuineness of, s. 84. 
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deputations s. 8, ill. e. 

Res judicata^ 8. 

Bevorsal of decision, improper admission or rejection of evidence, wlion no ^ound. for, 

8. 167. B » > 

relevancy of facts as\o existence of, s. 13. 

general, relevancy of opinions as to existence of, s. 48. 

Bulo of the road, Court must take judioial notice of, s. 57. 

Buies of evidence repealed, s. 2. • 

Scandalous questions, when Court may forbid, s. 151. 

' Court may not forbid, s. 151. 

Science, opinions of exports on point of, s. 45. 

Seal, comparison of, with admitted or proved seal, s. 73. 

presumption as to genuineness of, s. 82, 

Seals of Courts, &o., of what seals Court must take judicial ndlioe, s. 67. 

Second suit or trial, relevancy of judgments, &o., to bar, s. 40. 

Secondary evidence, after notice to produce, s. 66. § 

certified copies, s. 63. 
other cdpies, s. 63. 
how far counterpart is, s. 63. 
meaning of, s. 63. 

when admissible, of existence, condition, or contents of document^ 
8. 65. 

Series of similar occurrences, s. 15. 

of letters or papers, statement contained in document forming part of, s. 39. 
Servant of legal practitioner, cointnunicaiiou.s to, s. 127. See Aftornej/, Barrister. 

Shaking credit of witness, questions in cross-examination for, ss. 148—150. 

not to bo asked without rcasoualilo grounds, s. 140. 
when Court may report asking of question to High 
Court, s. 150. 

** Shall presume” defined, s. 4. . ^ 

Short title, ’s. 1. 

Sign manual of British Sovereign, judicially noticed, s. 57. 

Signature, comparison of, with admitted or proved signature, s. 73, 
proof of, when necessary, s. 67. 
presumption as to genuineness of, s. 82. 

Signatures of Indian public officers, when judicially noticed, s. 57. 

Signs, evidence of dumb-wituosses by, s.*119. 

Sovoroign, foreign, oxis^nco, &o., of, when judicially noticed, s. 57. 


Stamp, presumption as to gcnulnenoss of, s. 82. 

that document bore proper, s. 89. 

State, affairs of, admissibility of evidence as to, s. 123. 

foreign, existence, &o., of, when Court mu«it take judicial notice of, s. 67. 
matters of, document produced by witness referring to, s. 162. 

State of mind, body, or bodily feeling, see Relevanoj/ of facts. 

of things under which relevant facts or facts in issue happened, s. 7. 

Statement by witness is * evidence,' 8.3. 

as to fact of public nature contained in certain Acts or notifications, relevancy 
of, 8. 37. 

forming part of conversation, document, book, or series of letters or papers, 
what evidence admissible, s. 39. 


of conspirator, how far a relevant fact, s. 108. 

of law of country ooutained in law-book, relevancy of, s. 38. 

Statements, see Admissu^. 

by persons who cannot be called as witnesses^, ss.i32, 33. 
in Tnaps, charts* ai\4 plans, relevancy of, s. 36. 

, made under special circumstances, ss, 34 — 38. 

relevancy of, s. 8. , , , ^ - 

written or verbal, of relevant facts by person dead, or who cannot be found, 
Ac., ^hen relevant, s. 32. 
when relating to cause of death, s. 32 (1). 
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Statements, written or verbal, whon mailo in ordinary course of business, s. 92 (2)« 

when Oj^inst interest of maker, s. 32 (3). 
when giving opinion os to public right or custom, or matter 
of public or general interest, s. 82 (4). 
when relating to existence of ];plationship, s. 82 (5). 

and made in will, 
deed, pedigree, 
or on tonib- 

* stono, &o., s. 

32 (6). 

when made in document relating to troDSoction by which 
right or custom created, &o., s. 32 (7). 
whon made by several persons, and expresses feeling, 
relevant to matter in question, s. 32 (8). 

Statutes repealed, s. 2 and sched. 

Subtracting from terms of \^ritton contract, &o., see Exclusion of evidence. 

Suit, 800 Judgments, ^c. 

of what facts evidence admissible in, s. 5. 
for damages, relevancy of facts in, s. 12. 

^esbnical expressions, meaning of, evidence admissible to show, s. 98. 

Telegraph messages, presumption as to, s. 88. 

Tenant, sec Landlord and tenant. 

estoppel of, from denying landlord’s title, s. 116. 

Tender years, person of, whon incomijetent as witness, s. 118. 

Tenets of body of men or family, rolovaucy of opinious as to, s. 49. 

Terms, meaning of, relevanc 3 ' of opinions os to, s. 49. 

Territory, British, proof of cession of, s. 113. 

Threat, confession caused by, s. 24. 

Time at which any fact in issue or relevant fact happened, facts fixing, s. 9. 

Title of Act, short, s. 1. 

foreign State, &c., wb<^n judicially noticed, s. 57. 
landlord, estoppel of )ant from denying, 116. 

Title-deeds of witness not a part^', production of, u. 130. 

Titles of Indian public oflioers, whon judicially noticed, s. 67. 

Tombstone, statement as to relationship made on, s. 32, par. 6. 

Transaction, facts forming part of same, s. 6. 

See Relevancg of facts. • 

Translation of document produced by witness, s. 162. ^ 

Translator, see Interpreter, 

divulging contents of document directed to bo kept secret, s. 162. 

Treatises, see Expert, Professional treatise. 

Trial, see Judgments, 

now, sec New trial. 

Tribunals, acts of, s. 74. 

ITuited Kingdom, proof of document required by law to be attested when executed in, and 
attesting witness cannot be found, s. 69. 

Usages of body of men or family, relevancy of opinions os to, s. 49. 

Vakfl, certain question asked by, without reasonable grounds, may be reported to High 
Court, 8. 150. 

communication made to, by, or for client, when disclosable, s. 126. 

when not disclosable, s. 126. 
waiver of privilege, s. 128. 

Varying terms of document, orho may give evidence of contemporaneous agreement, s. 99* 
written contract^ &o., see Exclusion of evidenes, 

evidence inadmissible of oral agreement, s. 92. ^ 
Veracity of witness, questions in cross-examination to test, ss. 146—150. 

not to be asked without rea8ouid>le grounds, s. 149. 
when Court may report asking of question to High Court, 
s. 159. 
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Warning 'Fitness that ho need not answer certain questions, s. 148. 

Wife of aoousod, in criminal proceedings, competent witness, s. 120. 

party to civil suit, competent witness, s. 120. 

Wills, statements as to relationship made in, s. 32, pur. 6 
custom, made in, s. 32, par. 7. 

provisions of Indian Succession Act as to construction of, not afPoctc<l, a. 100. 
under Indian Succession Act how provable, s. 01. 

Witness, accomplice competent, against accused person, s. 133. • 

accused, husband or wife of, competent, in criminal proceedings, s. 120. 
attesting, proof when ho cannot be found, or document executed in the United 
Kingdom, s. 69. 

when execution of document must bo proved bv, s. 68. 

Jud^e as, s. 121. 

Magistrate as, s. 121. 
pleader as, s. 126. 

pleader’s clerk or servant as, s. 127. 

Witness, public officer as, s. 124. 

police-officer as, s. 125. 
vakil as, s. 126. 

vakil’s clerk or serwant os, s. 127. 

attorney as, s. 126. 

attorney’s clerk or servant as, s. 127. 

barrister as, s. 126. 

barrister’s clerk or servant as, s. 127. 

client as, s. 129. 

contradiction of, s. 163. 

credit of, confirmation of, s. 168. 

credit of, how impeached, s. 156. 

impeachment of, s. 158. 

question in cross-examination affecting, ss. 146 — 160. 
cross-oxamination, see Cross-examination of Witness, 
dumb, mode of giving evidence by, s. 119. 

evidence of, when relevant for proving in subsequent proceeding truth of facts' 
stated, s. 33. 

examination of, as to written document or contents, s. 144. 
oxamiuation-in-chief, sec Sxamination-in-chief of Witness, « 

husband of accused, competent, in criminal proceedings, s. 120. 
interpreter us, s. 1 27. 
power of Judp to examine, s. 165. 

not a party, title-deeds of, when compellable to produce, s. 130. 

when not compellable to produce, s. 130. 
not excused fr^ answering on ground that answer will criminuto, ss. 132, 147. 
oral evidence of, as to statements by other persons of contents of documents, 
when admiss’Me, s. 144. 
order of examinations of, s. 188. 

party to civil suit, and husband or wife, competent, s. 120. 
production of document by, s. 162. 

proof of former statement of, to corroborato testimony, s, 167. 
questions to, by jury or assessors, s. 166. 
re-oxamination, see Re-examination of Witness. 
refreshing memory by roferouoo to writing, s. 159. 

when made by witness, s. 159. 
when made by another perso/i, s. 159. 
when witness may refer to copy, 
8. 169. 

may be cross-examined upon it, 
s. 161. 

statements by pprsons who cannot be called,^ ss. 32, 33. 

to character, cross-examination and re-examination ef, s. 140. • 

translation of dooumovt produced by, s. 1G2. 

, when compellable to answer question in cross-examination testing veracity, Ac., 

s. 147. 

in what csiso Court to decide, s. 148. 
when ho may testify to facts mentioned in document, s. 160. 
wife of accused, competent, in criminal proceedings, s. 120. 
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Witnesses, ss. 118—134. 

wliiit persons competent, ss. 118—133. 
examination of, ss. 135 — 16(>. 

no particular nuiu])er necessary to prove fact, s. 134. 
order of production and examination of, s. 135. 

Writing is a ‘ documenV 3. 

comparison of, with admitted or i>rovcd writing, s. 73. 

dunib-witnoss may give GvidoLice by, s. 111). 

wlicn witness ifiay refresh memory by reference to, s. 159. 

to refresh witnesses’ memory, adverse party entitled to production of, and may 
cross-examine upon, s. IGl. 
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THE GENERAL CLAUSES ACT, 

NO. I. OF 18G8. 


Received the G.-G.’s Assent on tub 3ud January 1868. 


An Act for shortening the lang'iMLge usad in Acts of the Governor-General 
of India in Council and for other jiurp^ses. 


Whereas it is expedient to shorten the languafre used in Acts made by 
Preamble Governor-Goiioral of Liidia in Council, and to 

^ ■ make certain provisions relatiikg to such Acts ; It 

is hereby enacted as follows : — 

1 . This Act may bo pited as “The General 
Short title. Glauses’ Act, 1868.” 

2. In this Act and in all Acts made by the C^vernor-Gencral of India 

after this Act shall have come into 


Interpretation-clause. 


in Council after this Act shall 
, operation, — unless there be something repugnant ^ 
the subject or context, — 

(1.) Words importing the masculine gender shall be taken to include 
females ; 


(2.) Words in the singular shall include the plural, and vice versd ; 

(3.) “ Person” shall include any company, or association, or body of 
individuals, whether incorporatf‘d or not ; 

(4.) “ Year” and “ month” shall respectively mean a year and month 
reckoned according to the British calendar ; 

(.I.) “ IminoveaV)l(3 property” shall include land, benefits to arise out of 
land, and things attached to the earth, or permanently fastened to anything 
at tached to the earth ; ' 

(6.) “ Moveable property” shall mfean property of every description, 
except imiiiovoabh* property ; 

(7.) “ Her Majesty” shall include Her heirs and successors to the Grown ; 

(8.) “ British India” shall mean the territories for the time being vested 
in Her Majesty by the Statute 21 tk 22 Vic., cap. 106 (An Act for the better 
government of India)^ other than the Settlement of Prince of Wales’s Island, 
Singapore, and Malacca ; 

(9.) “ Governineift of India” shall denote the Governor-General of India 
ill Council, or, during the absence of the Governor-General of India from his 
Council, the President in Council, or the Governor-General of India alone, as 
regards the powers which may be lawfully exercised by them or him re- 
spectively ; 

(10.) “Local Government” shall mean the person authorized by law to 
administer executive government in the part of British India in which the 
Act containing such expression shall operate, and shall include a Chief Corn- 
missioner ; 

(11.) “ High Court” shall mean the highest Civil Court of appeal in such 
part ; 

(12.) “ District Judge” shall mean the Judge of a principal Civil Court 
of original jurisdiction, but shall not include a High Court in the exercise 
of its ordinary or extraordinary original civil jurisdici^ion ; 

(13.) “ Magistrate” ^la^l include all persons exercising all or any of the 
powers.of a Magistrate under the Code of Criminal Procedure ; 

(14.) “Barrister” shall mean a barrister of England or Ireland, or a 
member of the Faculty of Advocate® in Scotland ; 

(15.) “Section” shall denote a section of the Act in which the word occurs ; 
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1808. 
Act 1. 


( 16 .) “ Wiir’ shall include codicil and every writing making a volun- 
tary posthumous distribution of property ; 

( 17 .) “Oath,” “swear,” and “affidavit,” shall include affirmation, de- 
claration, affirming, and declaring in the case of persons by law allowed to 
affirm or declare instead of swearing ; 

( 18 .) “ Imprisonment” shall mean imprisonment of either description as 
defined in the Indian Penal Code ; 

( 19 .) And in the case of any one whose personal law permits adoption, 
“ son” shall include an adopted son, and “ father” an adoptive father. 

3 . In all Acts made by the Governor-General of India in Council after 
this Act shall have 901110 into operation — 

(1) for the purpose of reviving, cither wholly or partially, a Statute, Act, 
Kovival of repeal euact^ Or Regulation repealed, it shall be necessary ex- 

monts. pressly to state such purpose ; 

(2) for the purpose of excluding the first in a series of days or any other 

Commencomont ot time. <>« time, it shall be sufficient to use the word 

‘ from 

(3) for the purpose of including the last in a series of days or any other 

_ . period of time, it shall be sufficient to use the 

Termination of time. word “ to *” 

(4) for the purpose of expressing that a law relative to the chief or 
Official chiefs and subordi- superior of an office shall apply to the deputies or 

nates. suliordinatos lawfully executing the duties of such 

office in the place of their superior, it shall be sufficient to prescribe the duty 
of the superior ] 

(5) for the purpose of indicating the relation of a law to the successors 

Successors functionaries, or of corporations having 

* . uccessors. perpetual succession, it shall bo sufficient to ex- 

press its relation to the functionaries or corporations ; and 

(6) for the purpose of indicating the application of a law to every 
Substitution of function- person or number of persons for the time being 

aries. executing the functions of an office, it shall bo 

sufficient to mention the official title of the officer at present executing such 
functions, or that of the officer by whom the functions are commonly exe- 
cuted. • 

4. Whenever by any Act or Regulation now in ftrrce or hereafter to bo 
Duty may be taken pro in force, any duty of customs or excise, or in the 

raid. nature thereof, is leviable on any given quantity, 

by weight, measure, or value, of any goods or merchandise, a like duty shall 
be levial>le according to the same rate on any greater or less quantity. 

6 . The provisions of sections sixty-three to seventy, both inclusive, 
nf Indian Penal Code, and of section three 

itocovery 01 nnea. hundred and seven^^ of the Code of Criminal Pro- 

cedure, shall apply to all fines imposed under the authority of any Act here- 
after to be passed, unless such Act shall contain an express provision to the 
contrary. 

6. The repeal of any Statute, Act, or Regulation, shall not affect 
Matters done under enact- anything done, or any offence committod, or any 
mont before its repeal un- fine or penalty incurred, or any proceedingst com 
affected. menced, before the repealing Act shall have come 

into operation. * 


* S^oe now a. 386 et xvq.y Act X. of 1882. 

t This includes a suit in which a decree ^ been given. — 6 Bom. H. C. R., A. C. J., 169. 
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« 

THE PINDU WILLS ACT, 

NO. XXI. or 1870.' 


Received the G.-G/s Absent on the IOth July 1870. 

An Act to regulate the Wills of Ilindits Jainas, Si/ehsy and Buddhists in the 
Lower Provinces of Bengal and in the towns of Madras and Bombay. ' 

Whereas it is expedient to provide rules for tlife execution, attestation, 
PrGT,mblo revocation, revival, interpretation, and probate off 

the wills of Hindus, Js^nas, Sikhs, and Buddhists 
in the territories subject to the Lieutenant-Governor of Bengal and in the 
towns of Madras and Bombay ; It is hereby enacted as follows : — ' • 

Short title. Called “ The Hindu Wills 

Act, 1870,” 


2. The following portions of the Indian Suc- 
cession Act, 18C5, nanicly, — 


Certain portions of Act X. 
of I 1 S 6.5 ux tended to wills of 
Hindits, Jainas, Sikhs, and 
Buddhists. 

sections forty-six, forty-eight, forty-nine, fifty, fifty-one, fifty-five, and 
fifty-seven to seventy-seven (both inclusive), 

sections eighty-two, oighty-threc, eighty-five, eighty -eight to one hundred 
and three (both inclusive), • • 

sections one hundred and six to ono hundred and seventy-seven (both 
inclusive), 

and section one hundred and eighty-seven,* ** 

shall, notwithstanding anything contained in section three hundred and 
thirty-one of the said Act, apply — 

(tc) to all wills and codicils made by any Hindu, Jaina, Sikh, or Buddhist, 
« . ^ ^ on or affer the first day of Septein her ono thousand 

• eight huiidrod and seventy, within the said terri- 
tories or the local limits of the ordinary original civil jurisdiction of the High 
Courts of Judicature at Madras and Bombay ; and 

(b) to all such wills and codicils made outside those territories and limits, 
so far as relates to immoveable property situated vvithin those territories 01 * 
limits : 

3 . Provided that marriage shall not revoke 
any such will or codicil : 

And that nothing herein contained shall authorize a testator to bequeath 
property which he could not have alienated inter vivos, or to deprive any 
persons of any right of maintenance of which, but for section two of this Act, 
he could not deprive them by will ; 


Provisoes. 


* This line has been inserted by the Probato and Administration Act (V. of 1881), s. 154, 
in lieu of the following clauses: — 

** sections ono hundred and sBvouty-nine to one hundred .and oight-nino (both inclusive), 
**S 4 >ctions one hnudro<1 and ninety-ono to one hundred and ninety-nine (both inclusive), 
“bo much of Parts XXX. and XXXI. ns relates to grants of probato and letters of 
administration with the will anuoxoil, and^ 

“ Parts XXXIll. to XL. (both inclusive), so far as they relate to an executor and an 
administrator with, the will annoxed." 


O. O. M.— 26 
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And tTiat notliincj lioroin containod slmll vf*st in eurectitor or adminfg- 
trator with tho will aiiiu'xod of a flp»<‘;\Sfcl porson any property which 
such j)(.*iso)i foiilil iiot havc‘ alion.itMl utlt'r rir(i.s : 

And liOiluMj? herein cc^jxtaiiiod shall afVect any law of adoption or 
inteatate, succession : 

And that nolhinfj lier^dn rontaijiod shall auiliorize any Hindu, Jaina, 
Sik’h, or lUiddhist to^cn att* in |)To|>t»rty any interest which he could not have 
created heforo the first day oi rieptcniher oi.o thousand eight hundred and 
seventy. 

4- On and from that day, sod ion two of liengid Regulation V. of 1799 

. g , slcrdi !)(' 1 . px aled so tar as relates to the executors 

rurnrii rt'.j.o.il if i>i.iiuiU f i i 

llopfiiljitioii V. of 17JVJ, ficc- ol persons wlio are not uhaiiinianans, but are sub- 

2. y Jeot to tlu.' jnrisdiciion of a District Court in the 

territories subject to the iT icmteiiant-Oovernor of Dengal. 

5. Nothing containec^in this Act shall alli et the rights, duties, and pri- 
Saving of l imits of Allminis, viloges of tho Aflniinistrators-Oeneral of Bengal, 

■^ator-Goncr.il. Madras, and lloinbay, respectively.* 

6 . In this Act and in tlio said sod ions and Partsf of th(3 Indian Succes- 

r . ... , sion Act all words dolined in section three of the 

same Act shall, unless there be something repug- 
nant in tho subject or conio.Kt, bo, doonn'd to havo tho same moaning as the 
said section three has attaclu'd to such words n'spectively. 

And in apph'iijg sections sixty two, sixty-rhreo, ninety-two, ninety-six, 
ninety-i'iglit, ninety nine, oiuj hiindjod, one hundred and one, one hundred 
and two, one hundred and tlire(\ and one hundred and eighty-two, of the 
said Succession Act, to wills and codioils made under this Act, the words 
‘“son,” “son.s,” “child,” and “oliildron,” shall be deemed to include an adopted 
child ; and the word “ grandchildren,” .shall Ik* de(;med to include the childnm, 
whether adopted or natural-born, of a child, whether adopted or natural-born ; 
and tho expression “ daughter-iii-law” shall be dt*emed to include tho wife of 
an adopted .son : 

And in making grants, under this Act, of letters of administration with 
the will annexed, or witli a copy of tho will aiincx(*d, section one hundred 
and ninety-five of the said Succession Adt shall Ix^ construed as if tho words 
“and in case the Hiudii Wills Act had not Ikmui jiasstfri” were added thereto; 
and section one, hundred and niiu'ty-eighb of tlie said Succossion Act shall he 
construed as if, afle,r the word “ intt'state,” fho w^ords “ and the Hindu Wills 
Act had not been pas.srd’’ \vi*rc in,s»-rtcd ; and sections two hundred and thirty 
and two hundred and thirt \ one of the .said Succession Act shall be construed 
as if tho words, “if tlie Hindu Wills Act had not been passed,” were added 
thereto, respectively. 


♦ See Act FJ. of 1874. 

i Tho words “and Parts” should havo been repealed. See foot-note in p. 201. 
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THE LAKD-AeQUISITION ACT, 

NO. X. OF 1870. 


Received the O.-O.’s Assent on the 1st Apiml 1870. 

All Act for the Acquisition of Laud for Parjwsrs and for Cojupanies.* * * § 

Whereas it is expedi<'nt to consolidate and amotid the law for I he 
ITeamble acquisition of laiul needc'd for piiUlic purposi-s and 

for Companies, and for de^eruiiiiini^ th(^ amount of 
compensation to be made on account of such act^isition ; It is hereby en- 
acted as follows : — * 


PART J. 


PllELIMINAUY. 


Short title. 

Local extent, 
Coinincncomont. 


1 . This Act may be called “ The Land Ac- 
quisition Act, ltS70 : ” 

it extends to the whole of Britisli India ;t 
And it shall come into force on the first day 
of Jiin- 1870. 


2 . On and from sucli day Act TS^o. V'T. of ]8r)7 ( for the aeqnisitlon of 

1 r * X Uiod for piddle porpo'iex). Act No. 11. of 1801 

Kcpcal of Acts. j % s \r i ' , J- ^ i i a i. -vt 

nmena Art A o. 1 /. o/ /<>.>/ / and Act No. WII. 

of 1803 (to provide for tahutp hnuf for trorhs of p'nhlir ttfdifp to he roiistrnrted 
bp private persons or Coni.jntnirs, au<i for rrfpd{Ui)}g thr ro)islruc.tion> and use 
oj works on land so taken), shall be repc'aled. 

All references made to any of tlie saitl Acts in subsequent Acts, orders, 
or eon tracts, shall bo read as if made to this Act. 


intorpretatipii-clau80. 3. J In this Act — 

The expression ‘ land ’’ includes benelits to arise out of land, and thin^^s 
attached to the earth or permanently fastened to anything attacJied to the 
earth : 

The expression “person interest<»d ” includes all persons clniming an 
interest in compensation to be made on account of the acquisition of land 
under this Act : 

the expression “Collector” inc'ans the Oolh'ctor of a District, and in- 
cludos a Deputy Commissioner and any ollice.r specially appointed l»y the 
Local Government to perform the functions of a Collector under this Act : 

The expression “ Court ” means, in the Regulation Provinetjs, “ the 
Punjab, ”§ British Buruia, and Sindh, a principal Civil Court of original 
jurisdiction, 

and ill the Non-rogulatioii Provinces other than “ tlie Panjdb,”§ British 
Burma, and Sindh, thd Court of a Oommis.sioner of a Division, 


* To bo road with the Land Acquisition (Mines) Act (.Will, of 188o). Printed at p. 217. 

+ It has also been applied to Mysoro (8th Juno 1870) and tbo U.'iidarilbAd Assig^nod Districts 
(14th July lb70). 

. J So rniicU of this section as duc1ares«tho Lforuniissioner of a Division to b«i u principal 
Civil^Oonrt of orii^inal jurisdiction in Oiidh ba.s been ropoalod by Act XlTl. of 1879 

§ Tho words quoted have been added by tho Patijdb Courts Act (XVJII. of 1884), .s. 74. 
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unless when the Local Government has appointed (as it is herehy 
empowered to do), either specially for any case, or generally within any 
specified local limits, a judicial olHcer to perform the functions of a Judge 
under this Act, and then the expression “ Court ” means the Court of such 
officer ; 

The expression “ Company means a Company registered under the 
Indian Companies* i\ct, 186G, or formed in pursuance of an Act of Parlia- 
ment, or by Koyal Charter or Letters Patent : 

And the following persons shall bo deemed persons entitled to act ” as 
and to the extent hereinafter provided (that is to say) — 

trustees for other persons beneficially interested shall be deemed tho 
persons entitled to act with reference to any such case, and that to the same 
exterjit as the persons bqjieficially interested could have acted if free from 
disability : \ 

, a married woman, in tases to which the English law is applicable, shall 
be deemed the person so entitled to act, and, wliether of full ago or not, to 
.ihe same extent as if she were unmarried and of ftjl ago ; and 

the guardians of minors and the committees of lunatics or idiots sliall 
be deemed respectively the persons so entitled to act, to the same extent as 
the minors, lunatics, or idiots themselves, if free from disability, could have 
acted. 


PART II. 

Acquisition. 

Preliminary Investigation, 

r • 

4. Whenever it appears to the Local Government that land in any 
„ . ^ , locality is likely to be needed for any public 

purpose, a notincatioii to that criect shall be pub- 
lished in the local Gazette, and the Collector shall cause public notice of the 
substance of such notification to be given at convenient places in the said 
locality. 

Thereupon it shall be lawful for any*^ officer either generally ot specially 
authorized by such Government in this belialf, and„i^for his servants and 
workmen, 

to enter upon and survey and take levels of any land in such locality : 

to dig or bore into the sub-soil : 

to do all other acts necessary to ascertain whether tho land is adapted 
for such purpose : 

to set out the boundaries of the land proposed to be taken and the 

Power to mark out lino. Hne of the work (if any) proposed to be 

made thereon : 

to mark such levels, boundaries, and line by placing marks and cutting 
trenches ; 

* and, where otherwise the survey cannot be completed, and the levels 
, , taken, and the boundaries and line marked, to cut 

Powor to door land. down and dear away any. part of dny standing 

_ * crop, fence, or jungle : • 

Provided that no*person shall enter into aily building or upon any en- 
Provioua notice of entry <^l<^sed court or garden attached to a dwelling- 
house (unless with the consent of the occupier 
thereof) without previously giving such occupier at least seven days* notice 
in writing of his intention to do so. 
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5 . The officer so authorim) shall, at the time of such entry, pay or ton- 

rayn-ontfordaiuago. ‘*®‘' for all noc-saary damage to l.<! doiio ; 

^ as aiorosaicl, and, in casc^ of dispute as to tin* mi Hi- 
ciency of the amount so paid or intondored, he shall at once refer tlio dispute 
to tho decision of the Collector, and such decision shall ho dual. 

Dedaratwi of Intended Acquisition. 

6. Subject to the provisions of Part VII. of this Act, whenever it 
Declaration that land is ro- appears to tho Local Govermneut that any psu ti- 

quired for a public purpose. cular land is nooded for a pulHic juirpose, or for a 
Company, a declaration shall bo n»ade to that ollect uwder tho signature of 
a Secretary to such Government, or of some ollicer duly authorized to c(‘iti- 
fy its orders : 

Provided that no such declaration shall he ma^ unless the compensation 
to be awarded for such property is to be paid out fcf public revenues, or out 
of some municipal fund, or by a Company. 

The declaration shall be published in the local official Gazette, and sh^H 

state the district or other territorial division in 
Contents of cioclaration. i • i ..i i i • -x xi c i • i -x 

which the land is situate, the purpose for which it 

is needed, its approximate area, and, where a plan shall have been made of 

tho land, tho place where such plan may be^ inspc'cted. 

The said declaration shall be conclusive evidence that the land is needed 

r. , *• X u -j for a public purpose or for a Company, as the caso 

Declaration to bo ovidonco. u i i x* xi 

may Vie ; and aft(?r making such declaration, tho 

Local Government may acquire the land in manner hereinafter appearing. 

7 . Whenever any land shall have Vieon so declared to Vie needed for a 
After doeJaration, Collector public purpose, or for a Company, the Local Go- 
to take ordor for acquisition, vernmeiit, or some officer authorized V>y tlio Local 
Government in this VichaVf, shall direct tlio Collector to take order for tlie ac- 
quisition of the land. 

8 . The Collector shall thereupon cause the land (unless it has been 
Land to ba marked out and already marked out under scetiou four) to be 

moaHurod. niarkf^d out. lie shall also cause it to he measured, 

and (if ilo plan lias been made thereof) a plan to 
^ be made of the same. 

9 . The Collector shall then cause public notice to be given at convenient 
Ifotico to porsons interest- places on or near the land to be taken, stating tliat 

©d. the Government intends to tfike possession of the 

land, and that claims to compensation for all interests in such land may be 
made to him. 

Such notice shall state the particulars of the land so needed, and shall 
^ refiuiro all persons interested in the land to appear 

on n o no ico. personally or by agent before tlic Collector at a 

time and place therein mentioned (such time not being earlier than iifteen 
days after the date of publication of the notice), and to state the nature of 
their respective interests in the land and the amount and particulars of their 
claims to compensation for such interests. 

The Collector shall also service notice to tho sa^ne effect on tho occupier 
. * gf any) of such land and on all such persons known 

otice to occupiera. believed to be interested therein, or to be en- 

titled to act for persons so interested, as reside, or have agents authorized to 
receive service on their behalf, wiUliin the revenue district in which the land 
is situate. 


Act 10. 


Land to bo marked out and 
moaHurod. 

Plan. 
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111 c.'isi' any person so interestcil resides elsewhere, and has uosuch agent, 
the notice shall he sent to him liy post. 

10. llie Collector may also ro(|uirH any such person to deliver to him a 
Power <0 require stuto- stateineut containing, so far as may ho practica\)lo, 
nuMits iw to means and intor- the name of every other pel sou possessing any 
interest in the land or any part th{*reof as co-pro- 
prietor, suh-proprietov, mortgagee, tenant, or otherwisi?, and of the nature of 
such intmest, and of tin* rents and prolits (if any) received or receivable on 
account thereof for the yi*ar next preceding the datij of the statement. 

Every person required to make or deliver a statement under tliis section 
Porsou.s roi^uired* to nftiNO or section nine shall be demiu'd to be legally bound 
Btatoments to bo doomed le- to do SO within the meaning of section one hundred 
gaily bound to do ao. sevc.ity-six 

Vjf the Indian Penal Code 
EnqXii’jf into Value and Claims, 


' 11. On the day so fixed, the Collector shall proceed to enquire sum- 

Enquiry into value and marily into the \alue of tlaj land and to d(*termirio 
amount of compemsation. file amount of compemsation which in his opinion 
should he allowed tlunt^of, and shall teiidcn- such 
amount to the persons interested who have attended in pursuance of the 
notice. 

For the purpose of such empiirv, the Colli'otor shall have power to sum- 

, .. mon and enforce the at.tondanc(‘ of witnesses and 

Power to fc.umnion witno.s.sc8. , , , . « , , • 

to compel tlio production or (locMmunts by tlu^ same 

means and (as far as may lu-) in iIk' samo manner as is provided in the case 
of a Oi\il Court inider the (^edt* of Civil Prooiulurc. 

12. The Colh'.ctor may, if no claimant attmuls pursuant to the notice, or 
if, for any other cause, he thinks fit, from time to 
time, postpone the enquiry to a day to ho fixed by 
him. 

13. In determining the amont of compensation the Collector shall take 
!ilattors to l»o coiisidTcd into eoii-sideratiou tli(‘ matters mentioned in .section 

and mjiUurs to 1)0 nci'looLud. tweidy four, and shall not take into con. sidoratioii 
any of the matters mentioned in section twenty-five. ^ 


Postponement of enquiry. 


An'ard bif Collector, 

14. If tlio Collector and the? jx rsons interested agree as to thej amount of 
Award in caso of jigrcoiiieiit compensation to be. allowe.d, the Collector shall 
as to compensation. undm* his hand for the same. 

)Such award shall be filed in the Collector’s ollicij, and shall be couclu- 
A ward to be tiled and to bo sivo evid(*nce, as betwijtm the Collector and tho 
ovidoiico. persons inreresttid, of the value of the land and the 

amount of compen.sation allowed for the .same. 

Uoferenco where no claim- 15. When the Collector proceeds to make tho 

nnt attendfl, or if Collector enquiry as afore.said, whether on the day originally 
ijanuot fixc'd for the enquiry or on the day to which it may 
• have been postponed, 

if no claimant attends, « * 

or if tho Collector considers that further enquiry as to the nature of the 
claim ought to be made by tho (/ourt, 

or if any person whom the Collector has reason to think interested does 
not attend, 



207 


lA^T) ACQTTmriOl^ ACT. 

% 

or if tlio Collf»ctor is iinaV^lo to apfrne with tho persons intorostod who 1870. 

havo attended in pursuance of tlie notice as to tho amount of compensation 

to bo allowed, ^ Act 10. 

or if upon the said onqiiiry any question respecting tho title to the land, 
or any rights thereto or inten'sts tlnu’oin, arise l)<'tw(»en or among two or 
more persons making conflicting claims in respc'ct thi‘r<'of, 

- the Collector shall refer the matter to the deteripination of the Court 
in manner hereinafter appearing. 

Talmuj Possession. 


16. When the Collector has made an award under section fourteen or 

„ , ^ , . a reference to the Court under S('ction fifteen, he 

Power to take posaoHsion. . , . i i i - i i i. , ’ 

may take possession ot tho land, winch shall there- 


may take possession ot tlio land, winch shall there- 
upon vest absolutely in the. Government, free from JCll enciimhranccs. 

17. In cases of urgency, whenever the Local /Tovernmont so directs, tho 
Power to tako possc.s.sion in Collector (though no such referenc*e has l)een di- 
casoa of ururoiicy. • rected or award madt ) may, on tJie expiration bf 

fifteen days from the piihlication of the notice mentioned in tho first para- 
graph of section nine, faki^ poss(\ssiou of any waste or arable land needed for 
public purposes or for a Company. 

Such laud sliall tluTeupon vest absolutely in the Government, free from 
all encumbrances. 


^riie Collector shall ofler to tho persons interested copiponsation for tlio 
standing crops and trees (if any) on such hnid ; and in case such offer is not 
accepted, the value of such crops and trees sliall ho allowed for in awarding 
compensation for the land under the provisions herein contained. 


PART III. 

ReFEIIENCE to CoUKT and PnOCEDtlRE TTTEKEON. 


18. In making a reference under section fifteen, the Collector shall state 
Collector’s .st-itoiiient on for the information of the Court, in writing under 
reference to Court. his liand,* 

(а) the situation %nd extent of the land needl'd. 

(б) the names of the persons whom he has reason to think interested in 
such land, 

(c) the amount awarded for damages, and paid or tendered under sec- 
tions five and seventeen, or either of thmn, the amount ot compensation 
tendered for the land under section eleven, or, if no claimant has attoudod 
pursuant to t!u3 notice mentioned in section niiu', the. amount of compensation 
which .the Collector is willing to give to the persons interested, and 

{d) tho grounds on which the amount of compensation was determined. 


19. The Court shall thereupon cause to be served on each of the persons 
j- . so named a notice requiring him (if ho has not 

©rvice of notico. made a claim under section nine) to state to tho 

Court, on or before a day to bo therein mentioned, tlui sum which he claims 
as compensation for lifs interest in the land so needed. 

The Court shall also aause a notico to he serv(‘d on the Collector and 
each of such persons, requiring them to appoint, on or before a day to be 
therein mentioned, two qualified assessors (one to bo nominated by the Col- 
lector, and the other by the persoift interested) for the purpose of aiding the 
Judge in determining the amount of the compensation. 
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1870. If no claimant lias attended pursuant to tho notice mentioned in section 

nine, the Court shall cause to he affixed on some conspicuous place, on ot 

Act 10. near the land needed, a notice to the effect that, if ,the persons interested in 
sucli land do not, on or before a day to he therein mentioned, appear in Court 
and state the nature of their respective interests in the land and the amount 
and particulars of their claims to compensation, and nominate a qualified 
assessor, the Court wjll proceed to determine such amount. 


Determination of amount. 


20. In case of failure to noininato cither of such assessors within tho 
Power to appoint an as- time so specified, the Judge shall himself appoint 

oasor. an assessor in his stead. 

21. As soon as* the assessors liave been appointed, the J udge and tho 
assessors shall proceed to determine tho amount 

y of the compensation. 

22. If, before suchVnount is d€^termined, any of the assessors dies, or 

Appointment of now as- discharged, or refuses or neglects, or 

seasors. becomes incapable, to act, the party by whom he 

♦■Was appointed may appoint some other qualified person to act in his place. 

If the assessor so dying, or desiring to he discharged, or refusing, or 
neglecting, or becoming incapable, were appointed V)y the Judge, 

or, in the case of an assfissor appointful by either party, if for the spaco 
of seven days after notice from the Court for that purpose the party who 
appointed such assessor fails to appoint another, 

tho Judge shall appoint sonu* otluo* qualilied person in his stead. 

Every assessor so substituted sludl havtj tlui same powers as were vested 
„ . in the former assessor at tho time of his so dying, 

or desiring to be discharged, or refusing or neg- 
.lecting or becoming incapal do. 


23. Every proceeding under section twenty-one shall take place in open 

Procoodinjfs to be in open Court, and all persons entitled to practise in any 
Civil Court shall be entitled to appear, plead, and 
act, or to appear and act (as the case .may be) in such proceeding. 

Matters to bo considered 24. In ch iter mining tlic amount of compensa- 

in doteriuining compensa- tioii to he av/ai’ded for land acquired under this 
Act, the Judge and assessors shall take into con- 
sideration — 

Firsts the market-value, at the time of awarding compensation, of such 
land : 

Sneoudhj^ the damage (if any) sustained by the person interested, at the 
time of awarding compensation, by reason of severing such land from his 
otlier land : 

Thirdty^ tho damage (if any) sustained by the person interested, at the 
time of awarding compensation, by reason of the acquisition injuriously 
affecting his other property, whether moveable or immoveable, in any other 
manner, or Jiis earnings ; and 

Fourthly^ if, in consequence of the acquisition, he is compelled to change 
his residence, the reasonable expenses (if any) incidental to such change. 

Matters to be neglected in 25. Eut the Judge or, assessors shall not take 

dotormining compensation. ' into consideration — 

Firsts tho degree of urgency which has led to the acquisition : 

Secondly^ any disinclination of the person interested to part with tho 
land acquired ; 

Thirdly^ any damage sustained by' him which, if caused by a private 
porsoji, would not render such person liable to a suit : 
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FourMy^ any damage which, after the time of awarding compensation, 1870. 

is likely to be caused by or in consequence of the use to which the land ao- 

quired will be put : , Aot 10* 

Fijthly^ any increase to the value of the land acquired likely to accji'uo 
from the use to which it will be put when acquired : 

Si^thlyy any increase to the value of the other land of the person, 
interested, likely to accrue from the use to which the laud acquired will be 
put ; or 

Seventhly^ aiiy outlay or improvements on such land made, commenced, 
or effected with the intention of enhancing the coinponsatiDn to bo awarded 
therefor under this Act • 

26. Where the person interested has made a claim to compensation, 

Rules as to amount of com- pursuant to any notice mentioned in section nine 
ponsation. or in section nineteen, tlyf amount awarded to him 

shall not exceed the amount so claimed, or be less than the amount tendered 
by the Collector under sectio'n eleven. 

Where the person Interested has refused to make such claim, or has* 
omitted without sutlicient reason (to be allowed by the Judge) to make such 
claim, the amdunt awarded may be less than, and shall in no case exceed, 
the amount so tendered. 

Where the person interested has omitted for a sufTiciont reason (to be 
allowed by the Judge) to make such claim, the amount awarded to him shall 
not be less than, and may exceed, the amount so tend(!red. , 

The provisions of this and the two preceding sections shall be read to 
every assessor, in a language which he understands, before ho gives his opinion 
as to the amount of compensation to be awarded under this Act. 

' Record of assessor’s opi- 27. The opinion of each ass(;ssor shall bo given* 

nions. orally, and shall be recorded in writing by the 

J udge. 

28. In case of a differonce of opinion between the Judge and the assess- 
Difference on questions of ors, or any of them, upon a question of law or prac 
law. tice, or usage having the force of law, the opinion 

of the Judge shall prevail, and there shall be no appeal therefrom. 


29. In case the Judge and one or both of the assessors agree as to the 
Agreement as to amount of amount of compensation, their decision thereon 

compensation. shall be final. 

30. In case of difference of opinion between the J udge and both of the 
Difference os to the amount assessors* as to the amount of compensation, the 

of compensation. decision of the J udge shall prevail, subject to the 

appeal allowed under section thirty-five. 

31. Every assessor appointed under this Act, not being an officer of 

, Government, shall receive such fee for his services 

sseasors ees. as the Judge shall direct, provided that such fee 

shall not exceed five hundred rupees. 

Such fee shall be deemed to be costs in the proceeding. 

32. The costs of all proceedings taken under this Part by order of the 
Costa of prooeedinga taken Court shall, in the first instance, be paid by the 

by order of Court. • Collector. 

* 33* Where the amount awarded does not exceed the sum tendered by 
p . . the Collector, the costs of all proceedings under 

ar y o pay cos ^ Parif shall be paid by the person interested. 


* Whether or not they agree with each othor, 17 Suth. W. R. 225. 

C. 0. M.— 27 
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1870, Where the amount awarded exceeds the sum so tendered, such costs shall 
be paid by the Collector. 

34. Every award made under this Part shall be in writing signed by 

Award to i« in writing. Or assessor concurring 

therein, and shall specify the amount awarded 
under the first clause of section twenty-four, and also the amounts (if any) 
respectively awarded under the second, third, and fourth clauses of the same 
section, together with tlu* grounds of awarding each of the said amounts. 


costs. 


It shall also.statc the amount of costs incurred in the proceedings under 
AwRid to bhitc amount of tliis Part, and by wliat persons and in what pro- 
portion.^ they are to be paid. 

The costs (if any) payable by the person interested, and not deducted 
n under section forty-two, may be recovered as if 

\ tliey were costs incurred in a suit, and as if the 
award were the decree therein. 


► 35. If the Judge differs from both the assessors as to the amount of 

Appeal from Judge’s deci- compensation, he shall pronounce his decision, and 
sion as to compensation. the Collector or the person interested (as the case 

may bo may appeal therefrom to the. Court of the District Judge,* unless 
the Judge whose decision is appealed from is the District Judge, or unless the 
amount which the Judge proposes to award exceeds five thousand rupees, in 
either of which cases the appcial shall lie to tlio High Court. 

Every appeal under this section shall be presented within the time and 
in manner provided by the Code of Civil Procedure for regular appeals in 
suits. 

. Provisions of Code of Civil 36. The following provisions of the. Code of 

Procedure made applicable. Civil Procedure : 

(a) as to adding parties, 

{b) as to adjournment, 

(c) as to death, marriage, and bankruptcy or insolvency of parties, 

(fl) as to summoning Mdtne.sses and their attendance, 

(c) as to examination of parti(;s and witnesses, 

(/) as to production of documents, jind 

{ g) as to commissions to examine absent witnesses and to make local 
inquiries, 

shall apply, so far as may be, to proceedings before the Court. 


PART IV. 

Apportionment of Compensation. 

37. Where there are several persons interested, if such persons agree in 
Particulars of apportion- the apportionment of the compensation, the parti- 

ment to bo specified. culars of such apportionment shall be specified in 

the award, and as between such persons the award shall be conclusive evi- 
dence of the correctness of the apportionment. 

38. When the amount of compensation has been settled under section 

Dispute os to apportion- fourteen, if any dispute arises as to the apportion- 
ment. ment of the same or any part thereof, the Collector 

shall refer such dispute to the decision of the Court. 

Includes the High Court in the exercise of its appellate jurisdiction, 13 B. L. R, 189. 



211 


LAND-ACQUISITihx ACT. 

39. When the amount of compensation h.as been settled by the Court, 1870. 

Dotonnination of proper- and there is any dispute as to the apportionment — ^ — 
th(?reof, or when a rciference to the Court has beim 
made under section thirtj^-eight, the Judge sitting alone shall dcfcidci the pro- 
portions in which the persons interested are entitled to share in such amount. 

An appeal shall lie from such decision to the High Court, unless the 
Judge whose decision is appc'aled from is not the District Judge, in which 
case the appeal shall lie in the first instance to the District Judge. 

Every appeal under this section shall be presented within the time and 
in manner provided* for regular appeals in suits. 


PART V. 

r 

Payment. j 

40. Payment of the compensation shall bo made by the Collector accord- 
raynient componsfition • ing to the award to the persons named therein, or,, 

to whom made. in the case of an appeal under section thirty-nine, 

according to the fiecision on Such appeal : 

Provided that nothing heroin contained .shall affect tlie liability of any 
Proviso. person who may receive tlie whoh; or an> part of 

any compensati<m awarded under this Act, to pay 
the same to the person lawfully entitled thereto. 

41. When the amount of the compensation has been settled under sec- 
Pay meat on making award tion fourteen, if tlui persons interested shall so 

by (Jo I lector. desire^ the Collector shall, on the making of the 

same award, pay the amount of such compensation, and take possession of 
the land : 

Provided that, in any case whore immediate possession is not require^d, 
h(? may allow the occupants (if any) of the land to nnnuin in occupation of 
the same, upon such terms as he and they may agree on, iii>t.il possession of 
the land is required. 

42. In addition to the araouvt of any compensation awarded under 
Percentage on market- valiw. Part II. or Part 111. of this Act, the Colli'ctor 

shall, ill consideration of tlie compulsory naturti 
of 'the acquisition, pay tiftecn per c( 3 ntuin on the market-value ini^ntioned in 
section twenty-four. 

When the amount of sucii compensation is not paid on tiikiiig possession. 
Payment with intorest. the Collector shall pay the amount awarded and 
the said percentage with interest on such amount 
and percentage at the rate of six per centum per aimuiii from the time of so 
taking possession : 

Provided that the costs (if any) payable to tbe Collector by the person 
interested shall be deducted from such amount and percentage : 

provided that, in cases wliero tlic decision of the Court under Part III, 
Timo of payment in aft- or Part IV. of this Act is liahlo to appeal, the 
poiilablti coses. Collector shall not pay thtf amount of compensa- 

tion or the percentage, or* any part thereof, until the time for appealing 
against such decision has expired, and no appeal ^sliall have been presented 
against such decision^ or until any such appeal shall have been disposed uf. 


* fcjoo Act XJl. of ib7d. 
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1870. PART. VI. 


Act 10. 


Temporary Occupation op Land. 


43. Subject to the provisions of Part VIT. ‘^of this Act, whenever it 
Temporary occupation of appears to the Local Government that the tem- 
wasto or arable land. porary occupation and use of any waste or arable 

land are needed for f^.ny public purpose, or for a Company, the Local Govern- 
ment may dirt;ct the Collector to procure the occupation and use of the saino 
for such term as it shall think fit, not exceeding three years from the com- 
mencement of such occupation. 

The Collector shall thereupon give notice in writing to the persons inter- 
ested in such land of the purpose for which the same is needed, and shall, for 
the occupation and use thereof for such term as aforesaid, and for the 
materials (if any) to bk taken therefrom, pay to tliom such compensation, 
either in a gross sum of money, or by monthly or other periodical payments, 
as shall bo agreed upon in writing between him and such persons respectively. 

^ In case the Collector and the persons interested diller as to the sulii- 
Diifeience m to coinpcTiHa- ciency of the compensation, the Collector shall 
refer such dillerence’ for the tnial order of the 
Court. 


Power to outer and t iko 
posscdHioii. 


44. On payment of such compensation, 


or on executing such agreomeiit, 
or on nnikiiig a reftTcnco under section forty-three, 
the Collector may enter upon and take possession of the land, and uso 
or permit the use thereof in accordance with fhe terms of the said notice. 

And on the expiration of the term, the Collector shall make or tender 
to the persons inti^rcsted compensation for the 
llc'.toniiioii of ifiTid tukon. (damage (if any) done to the land and not provided 

for by the agreement, and shall restore the land to the persons interested 
therein : 

Provid(’(l that, if the. land has become permanently unfit to be used for 
the purpose for which it was used immecliat(;ly before the commencement of 
siioh term, and, if the persons interesteef shall so require, the Local Govern- 
ment :.bal] proceed und(*r tins Act to acquire the land as if it was needed 
perm f n Oil tly for a public purpose or for a Company. « 


45. Ill case the Collector and persons interested differ as to the condi- 
DifTorenco as to cori(iition tion of the land at the expiration of the term, or 
of land. as to any matter connected with the said agree- 

ment, the Collector shall refer such dithjrence for tlio final order of the Court, 
and on such reference, or ou a reference under section forty-three, the Judgo 
sitting alone shall decide the difference referred. 


PART VII. 

Acquisition op Land for Companies. 

a 

46. Subject to such rules as the Governor-jitfneral of India in Council 
Oompuny may bo author- from time to time, prescribe in this behalf, 

ijsod to enter aiui survey. the Local Government may authorize any otilcer 
of any Company desiring to acquire laRd for its purposes to exercise the 
powers conferred by section four. 
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In every such case section four shall be construed as if, for the v/ords 1870. 

Construction of sections “ for such purpose,” the words “ for the purposes — 

four and live. of tlie Company” were substituted, and section 

five shall be construed as if, after the words “the officer,” the words “of 
the Company” were iusertedi 

47. Tho provisions of section six to section forty-five (both inclusive) 

Consent of Local Govern- shall not be put in force in prder to acquire land 
mont to acquisition. for any Company, unless with the previous consent 

Execution of agreement. ^f the Local Government, and unless tho Company 
shall have executed the agrooment hereinafter mentioned. 


48. Such consent shall not bo given unless the Local Government bo 
Previous enquiry satisfied, by an enquiry held as hereinafter pro- 
vided — j. 

(1) that such acquisition is needed for tho co^istructioii of some work, 

and 

(2) that such work is likely to prove useful to the public. 

Such enquiry shall bh held by such officer and at such time and place as • 
the Local Government shall appoint. 

Such officer may summon and enforce the attendance of witnesses, and 
compel the production of documents l>y the same moans and, as far as pos- 
sible, in the same manner as is provided by tho Code of Civil Procedure in 
the case of a Civil Court. 


49- Such officer shall report to tho Local Government ►the result of the 
Agreomont with Secretary enquiry, and if the Local (Government is satisfied 
of State in Council. that the proposed acquisition is needed for the 

construction of a work, and that sucli work is likely to prove useful to the 
public, it shall, subject to such rules as the Govi;rner-(T(5ncral of India in 
Council may from time to time prescribe in tliis behalf, require the Company 
to enter into an agreement with tho Secretary of State for India in Council, 
providing to tho satisfaction of the Local Government for the following 
matters, namely ; — 

(1.) Tho payment- to Government of tho cost of the acquisition : 

(2.) Tho transfer, on such payment, of the laud to the (5oinpany : 

(3.) The terms on which the land shall bo hold hy the Company : 

(4.) The time witiun wliich, and tho conditions on wliich, tho work shall 
be executed and maintained ; and 

’ (5.) Tho terms on which the public shall be entitled to use the work. 


60. Every such agreement sliall, as .soon as may bo .afto»’ its execution, 

^ ... ^ ' be published in the of India, and also in 

Pubhcition of agreemont 

far as regards tho terms ou which the public shall he entitled to use tho 
work) have the same effect as if it had forinod part of this Act. 


PART VIIL 

IdlSCELLANEOUS. 

61. Service of any notijo under this Act shall be niacle by deliverin* or 
tendering a copy thereof, signed, in the case of a 
CO of notice. notice under section four, by the officer therein 

mentioned, and, in the case of any ^>ther notice, by or by order of tho Col- 
lector or the Judgo. 
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1870. Wlienover it may I)o practicable, the service of the notice shall be made 

on the person therein name^. 

Act 10. 

When such. person cannot be found, the service may be made on any 
adult male member of his family residing with him ; and if no such adult 
male member can be found, the notice may be served by fixing the copy on 
tlie outer door of the house in which the person therein named ordinarily 
dwells or carries on business. 


52. Whoever wilfully obstructs any person in doing any of the acts 
Obstruction to survey. &c. authorized l)y section four or section eight, or wil- 
Filliuf? trenches. ‘ "P* damages, or displact's any 

, , trench or mark made under section four, shall, on 

Destroy, UK land-marks. ^f„re a Magistrate, be liable to in.pri- 

sonment for any terra n(k exceeding one month, or to fine not exceeding fifty 
rupees, or to both. V 


53. If the Oollector is opposed or impeded in taking possession under 
Maj^iatrato to onforco siir- this Act of any land, he shall, if a Magistrate, on- 
rondor. force the surrendcir of the land to himself, and, if 

not a Magistrate, he shall apply to a Magistrate or (within the towns of Cal- 
cutta, Madras, and Bombay) to the Commissioner of Polices, and such Magis- 
trate or Commissioner (as the case may be) shall enforce the surrender of the 
land to the Collector. 


54. Except in the case provided for in section forty-four, nothing in 
Govern rnont not bound to this Act shall be takt*n to compel tlni Covernmeiit 

coniploto actiniaition. to comphite the acquisition of any laud unless an 

award shall have been made or a reference directed under the provisions 
hereinbefore contained. 

But whenever the Government declines to complete any .such acquisition. 
Compensation when acquisi- the Collector shall determine the amount of coni- 
tiun w not completed. pensation due for the dainagci (if any) done to such 

land under section four or section eight, and not already paid for under sec- 
tion five, and shall pay such amouiit to tlie person injured. 

55. The provisions of this Act shall not be put ip force for the purpose 
Part of house or building ae^iuiring a part only of any house, manufactory, 

not to V)o token. or other building, if the owner desire that the 

whole of such bouse, manufactory, or building shall be so acquired.* 

56. Where the provisions of this Act are put in force for the purpose 
Payment of Colloctoi's acquiring land at the cost of any Municipal 

chaiges by Municipal liody Fund, or of any Company, the charg«is incurred by 
or Company. Collector in such acquisition shall be defrayi‘.d 

from or by such Fund or Company, 

57. No award or agreement made under this Act shall be chargeable 
Exemption from stamp-duty with stamp-duty, and no p<TSon claiming under 

and fees. any such award or agreement shall he liable to pay 

any fee for a copy of the same, • 

I3ar of suits to set aside 58. No suit shall brought to sot aside an 

awards under Act. award under this Act. 


Ih57. 


Soo 5 Bom. 11. C. R., O. C. J. 9S, a decision <lii tho corresponding aootion of Act VI. of 
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And no suit or other proceeding shall be commenced or prosecuted against 1870. 
Limitation of suits for any- “."y Po^on for anything done in pursuance of this 


tbiiig dono in pursuance of. Act, without giving to such person a month’s 
Act. previous notice in writing of the intended proceed- 

ing, and of the cause thereof, nor after tender of sufficient amends, nor after 
the expiration of three months from the accrual of the cause of suit or other 
proceeding. * « 

69. The Local Government shall have power to make rules consistent 

* - 1 with this Act for the guidance of officers in all 

Power to make rules. . j •? j. ^ i 

matters connected with its enforcement, and may, 

from time to time, alter and add to the rules so made. * 

All such rules, alterations, and additions, shall, when sanctioned by the 
pnhiination of rules Governor-General in Council, be published in the 

local official Gazette, andi shall thereupon have the 
force of lavv.f 


Act lO. 


* Repoaled, so far as it relates to the limitation of suits, by Act IX. of 1871, s. 2. 
t See tlio Bengal Rules, Calcutta Gazette y 7th .fuly 1876, p. 818 ; Bombay Rules, Bombay 
OoKernmefit Gasettey 13th March 1873, p. ‘226: Nortli-Wostorn Provinces liulss, ITcjtem 

Provinces Gazette, Ifltli December 1876, p. 1744. 
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LAND-ACQUISITION (MINES) ACT, 

NO. XVIII. OF 1885. 

« 

Received the G.*G/b Assent on tub IGtii Octobeu, 1885. 

An Act to provide for cases in which Mines or Minerals are situate under land 
which it is desired to acqiiire under the Land Acquisition Act, 1870, 

Whereas it is expedLmt to provide for cases in which mines or mincrala 
are situate under land which it is desin*d to acquire under the Land Acqui- 
sition Act, 1870 j II is hereby enacted as follows : — 

Short title, coramoncoment, • 1. (1) This Act may bo called the Land Ac-, 

and local extent. quisition (Mines) Act, 1885; and 

(‘j) It shall come into force at once. 

* (3) It extends in the first instance to the territories administered by 
the Governor of Madras in Council and the Lieutenant (Governor of llcngal, 
but any other Local Government may, from time to time, by notification in. 
the odicial Gazette, extend this Act to the whole or any specified part of the 
territories under its administration. 

Saviiii? for mineral righta of 2- Except as expressly provided by this Act, 

tho Govornmont, notliing in this Act shall alFoct the right of the 

Government to any mines or minerals. 

3. (1) When the Local Governnnmt makes a declaration under section 
Declaration that mines aro 6 of the T^aiid Acquisition Act, 1870, that land is 
not needed. no('ded for a public purpose or for a Company, it 

may, if it thinks fit, insert in the dc<daratiou a .« 5 tat(niiont that tho mines of 
coal, iron-stone, .slate, or other miiuTals lying nndcir the land or any particular 
portion of the land, (‘xc<*pt only .such parts of the mines or minerals as it may 
be necessary to dig or carry away <fr use in the construction of the work for 
tho purpose of which %li(5 land is b(*ing acMiuired, are nut nt^eded. 

(2) Wlien a statement as aforesaid has not been inserted in the declara- 
tion made in respect of any land under s(;ction 6 of tlio Land Acquisition 
Act, 1870, and tJio Oolh;ctor is of opinion that tlie provisions of this Av.t 
ought to bo applied to the land, he may abstain from tendering compensation 
under section 11 of the said Land Acquisition Act in respect of the mines, 
and may — 

{a) when he makes an award under section 14 of that Act insert such 
a statement in his award ; 

{b) when he makes a reference to the Court under section 15 of that 
Act, insert such a statement in his reference ; or 

(c) when he takes possession of the land under section 17 of that Act, 
publish such a statement in such manner as the Governor-General in Council 
may, from time to time, prescribe. • 

(3) If any such stat^ra^nt is inserted in the declaration, award, or refer- 
ence, ^or published as aforesaid, the mines of coal, iron -stone, slate, or other 
minerals under the land or proportion of the land specified in the statement, 
except as aforesaid, shall not vest 4u the Government when the land so vests 
under the said Act. 


C. C. M.— 28 ' 
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1886. 4 If the person for the timo being immediately entitled to work or get 

» IQ Notice to be pven before mines or minerals lying under any land so ac- 

AO. jjjiues unJor quirod is desirous of working or getting the same, 

land. he shall give the Local Government notice in writ- 

ing of his intention so to do sixty days before the commencement of working. 

6. (1) At any time or times after the receipt of a notice under the last 
power to prevent on ro- foregoing section, and whether before or after the 
strict working. Expiration of the said period of sixty days, the 

Local (Tovernment may cause the mines or minerals to be inspected by a 
person appointed by it tor the purpose ; and 

t2) If it appears to the Local Govcrninont that the working or getting 
of the mines or minerals, or any part thereof, is likely to cause damage to 
the surface of the land or any Avorks thereon, the Local Government may 
publish, in such manner as the Governor-General in Council may, from timo 
to time, direct, a declaration of its willingness, either — 

(a) to pay compensation for the mines or minerals still unworked or 
ungotten, or that part thereof, to all persons having an interest 
in the same ; or 

(5) to pay compensation to all such persons in consideration of those 
mines or minerals, or that part tln^eof, being worked or gotten 
in such manner and subject to such restrictions as the Local 
Government may in its declaration specify. 

(3) If the declaration mentioned in case* (a) is made, then those mines 
or minerals, or that part thereof, shall not thereafter be worked or gotten by 
any person. 

(4) If the declaration mentioned in case {h) is made, then those mines 
or minerals, or that part thereof, shall not tliert‘a£tor be worked or gotten by 
any person save in the manner and subjcict to the restrictions specified by 
the Local Government. 

6. When the working or getting of any minces or minerals has been 
Mode of dotormininB per- prr-ventod or rostricted under section 5, the per- 

sons intorosted and amount sons intero.sted in thnsr mines or minerals and the 
of coniifensation. amounts of compensation payable to them respec- 

tively shall, subject to all necessary nvodifi cations, be ascertained in the 
manner provided by tlie Ijaud Acquisition Act, 18J[0, for ascertaining the 
persons interested in the land to be acquircid under that Act, and the 
amounts of compensation payable to them, respcictively. 

7. (1) If before the expiration of the said sixty days the Local Govern- 

^ ^ , ment doe.s not publish a declaration as provided in 

not offer to pay compenaa- section 5, the owner, lessKje, or occupier of the 
tiun, minoa may bo worked mines, may, unless and until such a declaration is 
in a proper manner. subsequently made, work the mines or any part 

thereof in a manner proper and necessary for the beneficial working thereqj^ 
and according to the usual manner of working such mines in the local area 
where the same are situate. 

(2) If any damage or obstruction is caused to the surface of the land or 
any works thereon by improper working of the mines, the owner, lessee, or 
occupier of the mines, shall at once, at his own exponoe, repair the damage, 
or remove the obstruction, as the case may require.. 

(3) if the repair or removal is not at once effected, or, if the Local 
Goveniment so thinks fit, without waiting for the same to be effected by the 
owner, lessee, or occupier, the Local Govej’nment may exedute the same, and 
recover from the owner, lessee, or occupier the expense occasioned thereby. 



LAND-ACQUISITION ^rim) ACT. 


219 


8 . Tf the working of any mines is prevented or restricted under sec- 

Miaing oommunlcatlons. respective owners, lessees and occupiers 

Of the mines, if their mines exlontl so as to lie on 
both sides of the mines the working of which is prevented or restricted, may 
cut and make such and so many airways, headways, gateways, or water-levels 
through the mines, measures, or strata, the working whereof is prevented or 
restricted, as may be requisite to enable them to vontijato, drain, and work 
their said mines ; but no such airway, headway, gateway, or water-level, shall 
be of greater dimensions or section than may be prescribc^d by the Governor- 
General in Council in this behalf, and, where no dimensions are so prescribed, 
not greater than eight feet wide and eight feet high, nor shall the same be 
cut or made upon any part of the surface or works, or so as to injure the 
same, or to interfere with the use thereof. 


1886. 
Act la 


9. The Local Government shall, from time to time, pay to the owner. 
Local Government to pay lessee, or occuphir of any such mines extending so 

comi^eiieation for injury done as to lie on both sides of the mines, the working 
to mines. , which is prevented or restricted, all such addi-, 

tioiial expenses and losses as may be incurred by him by reason of th<^ sever- 
ance of the lands lying over those mines or of the continuous working of 
those mines being interrupted as aforesaid, or by reason of the same being 
w'orked in such manner and under such restrictions as not to prejudice or 
injure the surface or .works, and for any minerals not acquired by the Local 
Government which cannot be obtained by reason of the action taken under 
the foregoing sections ; and if any dispute or question arises between the 
Local Governinent and the owner, lessee, or occupier as aforesaid, touching 
the amount of those losses or expenses, the sanje shall be settled as nearly 
as may bo in the manner provided for the settlement of questions touching 
the amount of compensation payable under the Land Acquisition Act, 1870 

10. If any loss or damage is sustained by the owner or occupier of the 
And also for injury arising lands lying over any sucli mines, the working 

from any airway or other work, whereof has been SO prevented or restricted as 
aforesaid (and not being the owner, lessee, or occupier of those jiiines), by 
reason of the making of any such airway or other works as aforesaid, which 
or any like work it would not have been necessary to make but for the 
working of the mines !«aving been so prevented or restricted as aforesaid, 
the Local Government shall pay full compensation to that owner or occupier 
of the surface lands for the loss or damage so sustained by him. 

11. For better ascertaining whether any mines lying under land ac- 

Power to officer of Local accordance with the piorisiona of this 

Government to enter and in- Act are being worked, or have been worked or are 
spect the working of mines. likely to be worked so as to damage the land or the 
works thereon, an officer appointed for this purpose by the Local Government 
may, after giving twenty-four hours’ notice in writing, enter into and return 
from any such mines or the works connected therewith ; and for that purpose 
the officer so appointed may make use of any apparatus or machinery belong- 
ing to the owner, lessee, or occupier of the mines, and use all necessary 
means for discovering the distance from any part of the land acquired to the 
parts of the mines which have been, are being, or arc^ about to bo worked. 

12. If any owner, lessae, or occupier of any such mines or works, refuses 
Penalty for refusal to allow to allow any officer appointed by the Local Go- 

inepeotion. vernment for that purpose to enter into and' inspect 

any such mines or works in manner aforesaid, he shall be punished with hue 
which may extend 4:o two hundred rupees. 



1885. 
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13. If it appears that any such mines have been worked contrary to iho 
If mines worked contn-iry provisions of this Act, tile Local Government may, 

to provisions of tliis Act, Lo- j£ thinks 6t, give notice to the owner, lessee, or 
means to ho adopted for safe- occupier thereof to coiistrtict such works and to 
ty of land acquired. adopt such means as may be necessary or proper 

for making safe the land acquired, and the works thoreon, and preventing 
injury thereto ; and if, after such notice, any such owner, lessee, or occupier 
dotis not forthwith proceed to construct the works necessary for making safe 
the land acejuirod and the works thereon, the Local Government may itself 
construct the works and recover the expense thereof from tho owner, lessee, 
or occupier. ^ 

14. When a statement under section S has been made regarding any 

Construction of Act when the land has been acquired by the Go- 

land acquired lui-s been iraiia- vernmont, and has been transferred to or has vested 
CoiiMair ^ autlioriiy or Viy operation of law in a local authority or Oom- 
^ pariy, then sf^ctions 4 to 1 3, both inclusive, shall 

bo read as if for the words “ the Local Govermnertt,” wherever they occur 
in those sections, tlie words “ the local authority or Company, as the caao 
may be, which has acquired the land,” were substituted. 

15. (1) This Act shall apply to any land for the acquisition whereof 

Pending cases. proceedings under tho Land Acquisition Act, 1870, 

are pending at the time when this Act comes into 
force, unless before that time the Collector has made, in respect of the land, 
an award under section 14 or a reference to the Court under section 15 of 
that Act, or has taken possession of the land under section 17 of the same. 

(2) When tho Collector has, before the said time, made an award or 
reference in respect of any such land or taken possession thereof as aforesaid, 
and all the persons intcrestt'd in tlio land, or entitled under the Land Acqui- 
sition Act, 1870, to act for persons so interested, who have attended or may 
attend in the course of the proceedings under sections 11 to 15, both inclu- 
sive, of the Land Acquisition Act, ]{<70, conscuit in writing to tho applica- 
tion of this Act to the land, the Colhictor may, l>y an order in writing, direct 
that it shall apply, and th(‘reupon it shall be deemed to have applied from 
the commencement of tho proceedings*, and the Collector shall be deemed, 
as the case may be, to have inserted in his award or'-'roference, or to have 
published in the prescril)(!d manner, when he took possession, the statement 
mentioned in section 3 of this Act. 


Definition of local author- 
ity and Company. 


16. In tliis Act — 


(a) “local authority” means any municipal committee, district board, 
body of port commissioners, or otiier authority legally entitled 
to, or entrusted by the Government with, the control or 
management of any municipal or local fund ; and 
^ (6) “ Company” means a Company registered under any of the enact<> 
merits relating to Companies from time to time in force in 
British India, or formed in pursuance of an Act of Parliament 
or by Royal Charter or Letters Patent. 


17. This Act shall, for the purposes of all enactments for tho time 
This Act to bo read with being in force, be read* w'lth and taken as part of 
Land Acquisition Act, i« 70 . the Land Acquisition Act, 1870. 
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THE LEGAL PRACTITIONERS’ ACT. 

NQ. XVITI. OF 1879. 


Recbived the G.-G.’a Assent on the 29th Octokeu 1879. 

jlvh Act to covhso’hitioitc atui ftta&ml the ld\o to l^vdctitiojicvs 

Whereas it is expdiient to consolulatc and amnnd the law rflatiri" to 
Preamble practit.ioiK'rs in the J.owor Provinces of 

JJengal, the North-Western Provinces, the Panji'd., 
Oudh, the Central Provinces, and Assam, and to empower each of the Local 
Governments of the rest.of Tlritish India to extend to the torritori<>R adminis- 
tered by it such portions of tliis Act as such Government may think tit •* 
It is hereby enacted as follows : — ^ 


CHAPTER I. 
Prkltminauy, 


1. This Act may be called “The Legal Practitioners’ Act, 1879,” and 
•Short title. shall come into force on the first day of January, 


ComnienGoment. 
Local extent. 


1880. 

This section and section 2 extend to the whole 
of Rritisli India. 

The rest of this Act extends, in tluj first instance, oidy to the territories 
respectively administered by the Lioutenant-Gov(‘rnors of the Lower Pro- 
vinces of Bengal, the North -Western Provinces, and the Pan jab, and the 
Chief Commissioners of Oudh, the Central Provinces, and Assam. But any 
other Local Gove.rnnient may, from.timo to time, by notilicatioii in the official 
Gazette, extend all or^ny of the provisions of tlH^ n‘st of this Act to the 
whole or any part of the territories under its admini.stration. 

2* On and from the first day of January, 1880, the enactments men- 

^ ^ tioiied in the first schedule luireto annexed shall be 

iCopoal of enactments. ii.-i ^ 

repealed to the extent spi'cined tlKU-.un. 

All rules and appointments inad(% penalties prescribed, foes fixed, per- 
_ . - , p sons admitted, names enrolled, certificates is.sued, 

aving o rues, c. sanctions given, and orders passed under any 

enactment hereby repealed, shall bo deemed to be respectively made, pre- 
scribed, fixed, admitted, enrolled, issued, givfui, and passed under this Act. 

All references made to any enactment hereby repealed, iii any Act or 
Reforenoea to repoalod Regulation passed, or notification published, shall 
enaotmentB. be read as if made to the corresponding provisions 

' • of this Act. 


Interprotation-clauso. 

Judge 


• • 3. In this Act, unless them be something 

repugnant in the subject or context, — 

“ Judge” means the presiding judicial officer 
in ever^fc Civil and Criminal Court, by whatever 
title ho is designated : 
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187d. 
Act 18. 


“ Subordinate Court” means all Courts subordinate to the Iliafh Court, 
“ Subordinato Court including Courts of Small Causes established under 
Act No. IX. of 1850 or Act No. XL of 1805 : 
“Revenue office” includes all Courts (other tfiaii Civil Courts) trying 

*• Rovonue office ““^*5** being in force 

relating to landholders and their tenants or agents ; 
“ Legal practi tickler” means an advocate, vakil, or attorney of any High 
“ Legal practitioner.” Court, a pleader, mukhtdr, or.revenue-agent. 


OHAPTKR II. 


Of Advocatks, Vakils, and Atwrneys. 


4. Every person now or hereafter cnttTcd as an advocate or vakil 

AdToctc. and vaklla. “"'I*'*’ t*)® 

I'atont constituting such Court, or “ under section 

*41 of this Act”* shall be entitled to practise in air the Courts subordinate 
to the Court on the roll of which be is entered, and in all revenue-offices 
situate within the local limits of tln^ appellate jurisdiction of such Court, 
subject, nevertheless, to the rules in force ndating to the language in which 
the Court or office is to be addn^sst'd by pleadtu-s or revenue-agents ; and 
any person so entered who ordinarily practises in the Court on the roll of 
which he is entered or some Court subordinate thereto shall, notwithstanding 
anything herein contained, be entitled, as such, to practise in any Court in 
British India other than a High Court on whose roll he is not entered, or, 
with tli(! permission of tlui Court, in any High Court oji whoso roll he is not 
entc'red, and in any revenue oilice : 

Pi •ovidi'd that no such vakil shall be entitled to practise under this 
section before, a Judge of the High Court, Division Court, or High Court 
exercising original jurisdiction in a presidency-town. 


6. Every person now or hereafti^r enten^d as an attorney on the roll of 
... * ti- 1 r. 4 . o-i'y Court shall be entitled t«) practise in all 

Attornoy, of n.Kh Court. subordinate to suoh Ui^h Court and 

in all revenue-offices situati* witliin the, local limits of the appellate jurisdic- 
tion of such High Court, and evi'ry person so entered’ who ordinarily prac- 
tises in the Court on tho roll of wliich he is so entered or some Court subordi- 
nate thereto shall, notwithstanding anything hertnu contained, be entitled, 
as such, to practise in any Court in British India other than a High Court 
established by Royal Charter on the roll of which he is not entered, and in 
any revenue-office. 

The High Court of tho province in which an attorney practises under 
this section may, from time to time, make rules declaring what shall be 
deemed to bo the functions, powers, and duties of an attorney so practising. 


CHAPTER III. 

Of Pleaders and Mukiitars. 

Power to make rule. a. to 6- The High Court pay from time to tim^ 

<|ualiHc&tion, &o.| of ploadors make rules consistent with this Act as to the fol- 
an<l inukhUrs. lowing matters (namely) : — 


* Ti e words quotod have boon substituted for fho words, *‘as an advocate on the roll of 

the Cliiol Court of tUo Puaj;ib,'' by Act IX. of 1684, s. 2. 
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{a^ qualifications, admission, and certificates of proper persons to ho 1879« 
pleaders of the subordinate Courts, and of the revciiuc-ottices situate within ^ ^ 
the local limits of its appellate, jurisdiction, and, in the case of a High Court 
not established by Royal Charter, of such Court ; 

(6) the qualifications, admission, and ciTtificates of proper persons to bo 
inukliturs of the subordiimto Courts, and, in the case of a High Court not 
established by Royal Chatter, of such Court ; 

(c) the fees to be paid for the examination and admission of such 
jpersons ; and 

(f{) the suspension and dismissal of such pleaders and imikhturs. 

All such rules shall be published in the local olHeip.1 CTMzette, and shall 
Publication of tluTcupon Imvn the force of law : Provided that, 

in the case of rules made by a Iligh Court not 
established by Royal Charter, such rules liave been previously approved by 
the Local Government. 


7. On the admission, under section 6, of any person as a pleader or 
Certificates to pleaders and* niukhtjir, the High Court shall cause a certificate,, 

nuikliWre. signed by such ollicer as the Court, from time to 

time, appoints in this behalf, to be issued to such person, authorizing liini to 
practise up to the end of iho current year in the Courts, and, in the case of 
a pleader, also the revenue- offices, specified therein. 

At the expiration of such period, the holder of the certificate, if he de- 
sires to continue to practise, shall, subject to any rules cojisiatent with this 
Act which may, from time to time, be made by the High Court in this behalf, 
be entith'd to have his certificate renewed by the Judge of the District Court 
within the local limits of w'liose jurisdiction he then ordinarily practises, 
or by such ofiicer as the High Court, from time to time, appoints in this 
behalf. 

On every such renewal, the certificate then in possession of such pleader 
or mukhtfir shall be cancelled and retained by such Judge or officer. 

Every certificate so renewed shall be signed by such Judge or officer, and 
shall continue in force up to the end of the current year. 

Every Judge or officer so renewing a certificate shall notify such renewal 
to the High Court. ^ 

8. Every pleader holding a certificate issued under section 7 may apply 

Picadors on enrolment may enrolled in any Court or revenue-office men- 

practiso in Courts and ro- tinned therein, and situate within the local limits 
venue-officos. appellate? jurisdiction of the High Court by 

which ho has been admitted ; and, subject to such rules consistent with this 
Act as the High Court or the Chief Controlling Revenue Authority may, 
from time to time, make in this behalf, the presiding Judge or officer shall 
enrol him accordingly ; and thereupon he may appear, plead, and act in such 
Court or office, and in any Court or revenue-office subordinate thereta . 

9. Every mukhtdr holding a certificate issued under section 7 may apply 
Mukhtfirs on enrolment may to be enrolled in any Civil or Criminal Court men- 

practise in C<>uri8. tioiied therein, and situate within the same limits ; 

and subject to such rules as the High Court may from time to time make 
in this behalf, the presiding ^Judge shall enrol him accordingly; and there- 
upon he may practise as a mukhtar in any such Civil Court and any Court 
subordinate thereto, and may (subject to the provisions of the Code of Crimi- 
nal Procedure) appear, plead, an(|i act in any such Criminal Court and any 
Court subordinate thereta 
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10. 'Rxcopt as provided by this Act or any other enactment for the 
No lu rsons to i.r.i. Hsip .ih inre.p,, no person shall practise as a 


or iuiikht.tr 


utilo.ss pl(‘u.(I<‘r or iiiuklitar in any Court not established 
by Royal Ghartijr unless ho holds a certificate 
is-sunrl under section 7, and has been enrolled in such Court or in some Court 
to wliicli it is subordinate : i 

Provided that persons who have been admitted as revenue-agents before 
, the first dav of January, 1880, and hold certi* 

l>oar, i.ii-jul, anil act in Man- Ticatf'S, as such. Under this Act in the territories 
Bif’s Courts in suits under administered by the Lie.utonant-Governor of Bengal, 
l^ont.!;al Act VIII. of IMhlf. cnrolli'd in manner provided by section 9 

in any Mnnsifs Court in the said territories, and, on being so enrolled, may 
appear, plead, and aet in such Court in suits under Bengal Act No. VIII. 
of 18G9* {to amniffl iho, prnrrdttre hi suits hrlionan Landlord and Tenant)^ or 
undc'r any other Act for the time* b(‘ing in force regulating tho procedure in 
suits he.tweeii landholders and their tenants and agents. 

11. Notwithstanding anything contained in the Code of Civil Proce- 
Powor to declare functions dun‘, th«‘ 1 1 igh Court may, from time to time, make 
of mnkhtitr.s. rule.s declaring what shall bo deemed to be tho 

functions, powers, and duties of muklitars practising in the subordinate 
Courts, and, in th(5 case of a High Court not established by Royal Charter, 
in sindi Court. 


12. Tho High Court may suspend or dismiss any pleader or mukhtar 

Snvponsiou .vn.l .Usmksal ocrtiticatc issu.;d under section 7 who 

of pKiidcisiindiiiukhtitiHcon- IS convicted ot any criminal ofienco implying a 
victod of criiiiiiiiil offence. dt‘f(‘ct of (;haracf(5r which unfits him to be a pleader 
or inuklitar, as the case may bo. 


Stuspeusion and dismis"N'il of 
plo.adcrs and inuklit.tis pfuilty 
of llnp^ofo^.sl^)nal conduct. 


13. 'rhe High Court may also, after such en- 
quiry as it thinks (it, suspend or dismiss — 


any picador holding a certillcaU? as aforesaid who takcis instructions in 
any ease except from the party on whose Ixdialf lie is n^tained, or a private 
servant of such party, or .some person who is the recognized agent of such 
party within the imvining of the Code o4f Civil Procedure, or 

any pleader or mukhtar holding a certificate a»aforesaid who is guilty 
of frauduU‘nt or grossly improper conduct in the discharge of hia professional 
duty, or for any other reasonable cause. 

Provided that wdiere the party is — 

(a) a pardanashin Avoman, or 

(b) unable for any siilllcient cause to instruct the pleader in person, 
nothing in this section shall make a pl(*ader liable to suspension or dis- 

niisssal inendy by reason that he lias taken instructions from a relative or 
frimid authorized by the party to give such instructions and not receiving 
any remuneration in respect thereof.! 

14. If any such pleader or mukhtar practising in any subordinate Court 
IV..ee.luro when clmrjjo of in any rowmie-otfice is chargod in such Cfeurt 
un].r(.fosMomd conduct is or ofliee with taking instructions except as afore- 
brou^rkt in subordiiiiito Court gj^id, or w ith any such misconduct as aforesaid, the 
or ic\cmie-uilice. presiding otlicer shall s^uHl him a copy of the charge, 

and akso a notice that, on a day to be therein appointed, such charge will be 
taken into consideration. 


* Su|»oi-hC«lc<l l»y Act V 11 1, of 

t Tliia proviso lias been added by Act IX. of 1884, 8. 3. 
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Snell copy and notice shall ho served upon the pleader or mukhtdr at 1879. 
least fifteen days before the day so appointed. irTTo 

^dkiOv 

On such day oron^ny subsequent day to which the enquiry maybe 
adjourned, the presiding officer shall rece.ive and record all evidence properly 
produced in support of the charge, or by the pleaded or iimkhtiir, and shall 
proceed to ad judicate on charge. 

If such officer finds the charge established, antf considers that the 
pleader or mukhtAr should bo suspended or dismissed in consequence, ho’shall 
record his finding and the grounds thereof, and shall report the same to tho 
High Court ; and the High Court may acquit, suspiMid, or dismiss the pleader 
or inukhtAr. 

Any District Judge, or with his sanction any Judge subordinate to him, 
Susponsion ponding invoa- “any Judge* of a Court of Small Causes of a Pre- 
tigation. sidency-town,” * any District Magistrate, or with 

his sanction any Magistrate subordinate to him, and any Rf‘vciiuc Authority 
not inferior to a Collector, or with the Collector’s sanction any Revenue 
Ollicer subordinate to hiffi, may, piMidiiig the investigation and the orders of* 
the High Court, suspend from practice any ph^ader or mukhtAr charged 
before him or it under this section. 

Every report made to tho High Court under this section shall 

{a) when made by any Civil Judge subordinate to tln^ District Judge, 
be made through such Judge ; 

(/;) when made by a Magistrate subordinate to the -Magistrate of tho 
District, bo made through the. Magistrate of the District and the Sessions 
Judge ; 

(<j) when made by the Magistrate of the District, he made through tho 
Sessions Judge ; 

(f/) when made by any Revenue Officer subordinate to the Chief Con- 
trolling R(ivenue Authority, be made tlirough such R(?venuo Authorities as 
the Chief Controlling Revenue Authority may, from time to time, direct. 

Every such report shall bo acconipaniiMl by the opinion of each Judge, 
Magistrate, or Revenue Authority through whom or wliicli it is made. 

15. The High Court, in any ccyse in which a pleader or mukhtar has 

Power to call for roco« acquitted under socti.m 14 otherwiso tliau 

in caao of acquittal under by an order of the High Court, may call for tho 
section 14. record, and pass such order thereon as it thinks 

fit. 

16. Notwithstanding anything contained in any Letters Patent or m 
Power to make, rule* for Code of Civil Procedure sc^, ion 37, clause (a), 

mukhtArs on appellate side any High Court. established by Royal Cliarter may, 
of High Court. from time to time, make rules consistent with tliis 

Act as to the following (namely) ; — 

(а) the qualifications and admission of proper persons to be muJehtArs 
practising on the appellate side of such Court ; 

(б) the fees to be paid for the examination and admission of such 
persons ; 

(c) the security \ijiich they may be required to ^give for their honesty 
and go^ conduct ; • 

{d) the suspension an^ dismissal of such mukhtnrs ; and 

(e) declaring what shall be deemed to be their functions, powers, and 
duties ; ^ • 

. The word, quoted have been Inserted by Act IX. of 1S84, s. 4. 

C. C. M— 29 
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and may prcscrilx^ and injposo finos fdr infringement of such rules not 
exceeding in any case five hunclrecl rupees j afid such fines, when imposed, 
may be recovered as if they had been imposed in the exercise of the High 
Court's ordinary original criminal jurisdiction. 


t CHAPTEll IV. 

Of Revenue agents. 


Power to make rniea v to 17. Tli« Ol.icf Oontrollinf? Revenue Authori- 

m.aliticationb, &c., of revenue, ty may, from time to time, make rules consistent 
with this Act as to the following matters 
(namely) : — 

(fi) the qualifications, admission, and certificates of proper persons to 
be revenue-agents ; 

(/>) the fees to be paid for the examination and admission of such 
•persons ; 

(r) tlie suspension and dismissal of such rev^Miue-agemts ; and 

{d) dtMjlaring what shall be deemed to be their functions, powers, and 
duties. 


Pnbiication of rules. 


All such rules shall be published in the local 
ofiicial (jrazette, and shall thereupon have the force 
of law. 


18. On the admission of any persoii as a revenue-agent under section 
Certiliccites to revenue- 17, the Chief Oo!»trolling Revenue Authority shall 

agouts. cause a certificate, signed by such officesr as such 

Authority from time to time afqunnts in this behalf, to be issued to such 
pei'son, authorizing him to practise up to the end of the current year in such 
revmuo-ofiices as may be specified tb<H*ein. 

At the expiration of such period, the holder of the certificate, if he 
desires to continue to practise, shall bo <*ntitU 3 d to have his certificate renew- 
ed by the Secretary of the Chief Controlling ]li \ {‘nne Authority, or by any 
otlu r ollicer authorized by such Authority in that behalf. 

On ev(‘ry such renewal, the c<*rtilicate then in ^ the possession of such 
revenue-agent shall be cancelled and retained by such Secretary or other 
oflicer. 

Every certificate so rtmewed shall be signed by such Secretary or other 
officer, and shall continm? in force to the end of the current year. 

• Every officer so renewing a certificate shall notify the renewal to the 
Chief Controlling Revenue Authority. 

19. Every revenue-agent holding a certificate issued under section 18 
Enrolment of roveniie- u>uy apply to be enrolh’d in any revenue-office 

mentioned therein, and sitdate within the limits 
of the territory under the Chief Controlling Revenue Authority; and sub- 
ject to such rules as tho CJiit‘f Controlling Revenue Authority may, from 
time to time, make in this behalf, the officer presiding in such office shall 
enrol him accordingly, and thereupon he may practise as a revenue-agent in 
such office and in any revenue-otlice subordinate yiereto. 

20. Except as provided by this Act or any other enactment for the 

No pornon to act ac <vont Other than a pleader 

in rovenuo-otticos iinleBfi quali- duly qualified under the provisions hereinbefore 
contained, shall practise as a revenue-agent in any 
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revenue-office, unless he holds a certificate issued under section 1»^, niid has 
been enrolled iu such office or some other office to wiiich it is subordinate : 

Provuhid that any person duly authorized in this bcdnilf may, with the 
sanction of the Ohief Controlling Rt»,venue Authority, or of an officer em- 
powered by the Local Covoniment in this l)eltalf, tiansact all or any business 
in which his principal m\/ be concerned ^in any reveinie-otlicc. 

The sanction mentioned in this sc^etion may I*.' i^ iicral or sp(^cial, and 
may at any time be revoked or suspended by the authority or officer granting 
the saraa 

21. The Chief Controlling Revenue Authority may suspend or dismiss 
Dismissal of rovenuo-affent any revcnue-agont holding a certificate issued under 

coiiviotccl of criminal offeiu‘0. this Act who is convicted of any criminal oireiic<) 
implying a defect of character which unfits him to bo a revenue-agent. 

22. The Chief Controlling Revenue Authority may also, after making 
Dismissal of rovoiuio-ai^ont^ such encjuiry as it thinks fit, suspend or dismiss 

' unprofossional con- any revenue-agent holding a cortificati^ issued un* 
der this Act who is guilty of fraudulent or grossly 
improper conduct in the discliarge of his professional duty, or for any other 
reasonable cause. 


1879, 
Act 18. 


puilty of 
dvwt. 


rovonuo- 
iV'L’iit ii:i so dinrpcMl in siilior- 
dinato od'ico. 


23. If any revenue-agent holding a certificate issmjd under this Act is 
Procoduro wlicn rovonuo- charged with any such conduct in any office subor- 
dinate to the Chief Controlling Revenue Aulhority, 
or in the Court of any Munsif, the officer at the 

hcjvd of such office, or such Munsif, as thes case*, may he, shall send him a 
cojiy of the charge, and also a notice that, on a day to be therein appointed, 
such charge will bo taken into considcTation. 

Such copy and notice shall bo served upon tlio person charged at least 
fifteen days befoni the day so appointed. On such day, or on any other day 
to which the emiuiry may be adjourned, the offie(‘ror Munsif shall recenvo all 
evidence properly produced in support of the charge or by the person charged, 
and shall proceed to adjudicate on the charge. 

If the officer or ijfunsif finds the charge established, and considers that 
the person charged should be suspended or dismissed in consc^quence, he shall 
r(‘cord his finding and the grounds thereof, and report the same to the Chief 
Controlling Revenue Authority ; and such Authority shall proceed to acquit, 
suspend, or dismiss him. 

Any Revenue Officer not inferior to a Collector, and, with the Collector's 
sanction, any Revenue Officer subordinate to him, or any Munsif in his 
district, may, ponding the investigation aiirl the orders of tlie Cliief Control- 
ling Revenue Authority, suspend from practice any revenue-agent charged 
before him under this section. 

Where any officcir acting under this section is subordinate to tlie Com- 
missioner of a Division, he shall transmit the report through such Commis- 
sioner, who shall forward with the same an expression of his own opinion on 
the case. • • • 

24. The Chief Controlling Revenue Authority, in any case in which a 
Power to (!hief Controlling revenue-agont has been acquitted under section 23 

Rovenuo Authority to call for otherwise than by an order of the Chief Control- 
ling Boi^enue Authority, may call for tlie roiiord, 
and pass such order thereon as seems fit. 
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Act 18. Of Ckbtipicates. 

t 

26. Every certificate, whether original or renewed, ‘issued under this 
• . . Act, shall be written upon stamped paper of the 

Fee for certificates. value prescribed therefor/ in the second scliedulo 

hereto annexed, “ and of such description as the Local Government may from 
time to time prescribe 

Provided that a certificate issued on or after the first day of July in 
any year may be written on stamped paper of half the value so prescribed. 

26. When any "ph'ader, imikhtar, or revenue-agent, is suspended or 
Dismi^Roa i.r.i. iiiionor.s to dismisst‘<l under this Act, he shall forthwith deli- 
purrcmlor ccr till cuius. ver up his certificate to the Court or officer at the 

head of the office before or in which he was practising at the. time he was so 
suspended or dismissed, or to any Court or officer to which the High Court 
or Chief Controlling Revenue Authority (as the case may be) orders him to 
deliver the same. 


CHAPTER VI. 

Op the Remitneiiation of Pleaders, Mukutars, and Revenue-agents. 

27. The Higlr Court shall, from time to time, fix and regulate the fees 

lli«h ConK and ('l.i.f Com- “"y l'‘‘>’''y ’S 

trollinuf Uo>c‘iiito Antlurity adversary s advocate*, pleacler, vakiJ, muKiitar, or 
t. 1 ) ii.\ fc»\s<>n civil ami revo- attorney Upon all proceedings (a) on the appellate 
nucproceodins,. ^ High Court 

not established by Royal Charter, on its original side, and (n) in subordinate 
Courts, and in respect of the fees of his adversary’s revenue-agent appear- 
ing, pleading, or acting under section 10.” t 

The Cliief Controlling Revenue Authority shall, from time to time, fix 
and regulate the foes payable upon all proce,ediiigs in the revenue-oflices by 
any party in respect of the fees of his adversary’s advocate, pleader, vakil, 
attorney, iiiukhtar, or r(; venue-agent. ^ 

Tables of the fees so fixed .shall be published in the local official Gazette. 

Exception ns to .ai,-cnts Notlnng in this section applies to tho agents 

juontioiiGii in sociioii 20. mentioned in the proviso to section 20. 

28. Ko agreement enteri'd into by any pleader, mukhtar, or revenue- 

, , agent with any piirson retaining or employing 

Atrrooiiicnls wiUi clioiita. ,v i. i 

him, respecting the amount and manner or pay- 
ment for tlie wliole or any part of any past or future services, fees, charges, 
or disbiirseiiK’nt.s in respect of business done or to bo done by such pleader, 
mukhtiir, or roveuue-ngent, shall be valid, unless it is made in writing, signed 
by micli person, and is, within fifteen days from the day on which it is exe- 
cuted, tiled in the District Court, or in some Court in which some portion of 
the busine.ss in respect of which it has been executed has been or is to be done. 

29. Where a suit is brought to enforce any such agreement, if the agree- 

Power to modify or cancel nient IS iiot proved to be fair and reasonable, 

Bgrcemoiita. the Court may reduce the amount payable 


• Tliu wonls quoled havo l>oon inserted by Act TX. of 1884, s. 6. 
t Tlie words quoted have l^con added by Act IX. of 1884, s. 6. 
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th^^rouiifler or ^ordor it to be caiicollod, and the oo£(s, foo5?, charges, and 
disbursements in respect of the business done to bo ascertained in the same 
manner as if no sucli agreement had been made. 

30> Such an agreement shall exclude any further claim of the pleader, 
Agreeraonta to exclude fur- -inukhtar, or revenue-agent beyond the terms of 
thorolttinw. Vho agreeme.nt with respect to any stu* vices, ft'es, 

charges, or disbursements in relation to the conduct »ud completion of the 
business in respect of which the agreement is made, except such serviei's, 
fec'S, charges, or disbursements, if any, as are expi(*ssly e.xccptcd by the 
agreennmt. 

31. A provision in any such agreement that the pleader, mukht/ir, or 
Reservation of rosponsilu- revenue-agent, shall not bi? liable for neglig(*ne.e, 
lity for iiejrlij^onco. or that h(‘ sliall bo relieved from any resj)onsibility 

to which he would otherwise be subject us such pleader, mukhtar, or reveiiue- 
agent, shall be wholly void. 


Act la 


CHAPTER VII. 

Penalties. 

32. Any person who practises in any Court or rovonuo-oflico in contra- 
On poraoita illojrally prac- veiition of the provisions of section 10 or section 

tisinjr aH pleaders, mukhtiirs, 20 shall bo liable, by order of stfeh Court or tlie 
or revemio-agcnta. ollieer at tbo head of .such oHic(‘, to a fine not cjx- 

cceding ten times the amount of the stamp requinjd by this Act for a certifi- 
cate authorizing him so to practise in such Court or oflice, and, in dtjfault of 
payment, to imprisonment in the civil jail for a term wliich may extejid to 
six months. 

He shall also be incapable of maintaining any suit for, or enforcing any 
lien with respect to, any f(;t‘ or reward for, or with respect to, anything done 
or any disbursement made by him as pleader, niukbtur, or revenue-agent 
whilst he has been contravening the provisions of either of such sections. 

33. Any pleader, ijiukhtar, or revenue agent failing to deliver up his 
On suspondod or dismissed certificate a.s required by section 2G, shall bo liable, 

pleader, &c., failing to deliver by ord<*r of the Court, Authority, or oflicer to 
certificate. which or to whom, or according to whos(? orders, 

the delivery should be made, to a fine not exceeding two hundred rupecis, 
and, in default of payment, to imprisonment iu the civil jail for a term which 
may extend to three months. 

34 Any pleader, mukhtar, or rovenne-agont, who, und(T tlie provisions 
On suspended or dismissed of tliis Act, has been suspended or dismissed, and 
practitioner practising during who, during such suspension or after such di.s;jN's.saI, 
BUS |)en8ion or after dismissal, practises as a pleader, mukhtar, or revenuc-Ugfuit 
in any Court or revenue-oflice, shall he liable, hy ordtir of such Court or the 
officer at the head of such office, to a fine not exceeding five hundred rupees, 
and, in default of payn^ent, to imprisonment in the civil jail for a term which 
may extend to six mouths^ * 

36. Every order under%ection 32, 33, or 34, shall be subject to revision 
by the High Court where the order has Ijeen pass- 
Revision of fines. ^ s^ubordiiiate Court, and by the Chief Con- 

trolling Revenue Authority where tlm order has been passed by an oUicor 
subordinate to sudi Authority. 



1879. 
Act 18. 


230 LEGAL PRACTITIONEBS, 

Penalty for receiving or 36. Whoever commits any of the following 

givin-/ romtiii^sion. offences : — 

(a) solicits or receives from any legal practitioner any gratification in 
consideration of procuring or having procured his employment in any legal' 
business ; 

(^) nitains any gratification out of remuneVAtion paid or delivered, or 
agreed to he paid ^r dolivcjred, to any legal practitioner for such employ- 
nmiit ; 

(c) 1 oing a legal practitioner, tenders, gives, or consents to the retention 
of, any gratification for procuring or having procured the employment in any 
legal business of luiuself or any other h*gal practitioner, 

shall he punished with sinrplo imprisonment for a term which may ex- 
tend to six months, or with line which may extend to five hundred rupees, 
or with both. 


CHAPTER VIIL * 


Miscellaneous. 


37. To facilitate the a.scnrtainrneut of the qnalific.itions mentioned in 
LfK!al Oovornmont to ap- sections 6 and 17 reRp(‘ctively. the Local Govern- 

point oxauiinorH. ment shall, from ti)no to tinii*, appoint persons to 

bo oxaiuinora foi^ the purposes aforesaid, and may, from ti»ue to time, make 
regulations for conducting such exainiiiations. 

38. Except as provided hy .sections 4, f), !6, 27, 32, and Sfi, nothing 
Evomption of ITi*?!! Court ^his Act applies to adx’ocates, vakils, and at- 

jmu titionors from certain torncys admitted and enrolled by any High Court 
parts of Aot. Under the Letters Patent hy which such Court is 

constituted, or to mukhtars practising in such Court, or to advocates enrol- 
led “under section 41 of this Act.”* 


39. When any person who holds a certificate as a mnkhtjir under sec- 

- tion 7, and a certificate as a venue-agent under 
Suapon.4inn or UiHuusaal of -i o • . i i t • i ^ 

person hdUlinsr mukliMr and section 18, IS * suspended or dismissed in one of 

rovorino.ay:ont’.s cortilic.atos. such capacities, he .shall Ilf; deemed to be suspend- 
ed or dismissed, as the case may lx*, also in the other. 


40. Notwithstanding anything hereinbefore contained, no pleader, 
Ploa<lor«, &0., not to bo nnikht;ir, or revenue-agemt, sliall be suspended or 

BUHpondod or disiniKsod with- dismis.sed under tliis Act unless 4ie has been 
out boiug hoard. allowed an opportunity of defending himself before 

the Authority suspending or cILsmissiug him. 

41. (1) xV High Court not established by Royal Cliartor may, from 

Power for certain Ili^rh time, with the previous sanction of the 

Courts to enrol ailvocatos. Local GovernnKJiit, make rules as to the qualifica- 
tions and admission of proper pc^rsons to be advocates of th<j Court, and, 
subject to such rules, may enrol such and so many advocates as it thinks 
fit. , 

(2) Every advocate, so enrolled shall be entitl^ to appear for the suitors 
of the Court, and to plead or to act, or to plead and act, for those suitors, 
ac«'ording as the Court may by its rules determine, and subject to those rules. 


• Tho wtird-^ iptotivl hav.o Vtoon subuti^ted for tho words, 
I’ttujHb,” by Act iX. of s. 7. ^ 


“by tho Chief Court of the 
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(3) Tli(^ TTigh Court may dismiss any advocate so enrolled, or suspend 1879. 

him from practice. A t 

(4) Provided that an advocate shall not be dismissed or suspended iin- 
der this section unless he has been allowed an opportunity of defending him- 
self before the High Court which enrolled him, and, except in the cast* of tho 
Chief Court of the Panjall unless the order of the High Court dismissing or 
suspending him has been confirmed by the Local Goveruiuent.''^ 

42. Act I. of 1846 (for amending the law regarding the appointment 
Repeal of Acts I. of 1846 remuneration of pleaders in the Coarfs of the 

and XX. of 1863. East India Co7npany) Act XX. of 18r);j (to 

amend the la to relating to pleaders in the Courts of the Edst India Company) 
are repealed, f 


• This section has hoin Hii’wtitntod by Act TX. of 1884, a. 8, for tho ono orii^inally omictud. 
t This Huctioh has boon aiUlod by Act IX of 1884, a, 9. 



FIRST SCHEDULE. 

Enactments Repealed. 

{See section 2,) 


Nund)cr and date of 
ElnaotinentH. 

Title. j 

Extent of repeal. 

Act XX. of 1865 ... 

To amend the law rclating^to Plead- 
ers and Mukhtars. 

The whole. 

Act XXIX. of 1865 ... 

To. amend the Ph'udcrs, Mukht&ra, 

So much as has not 

• 

and Rcvenue agenlB Act, 1865. 

boon repealed. 

Act IX. of 1866 

1 

To extend to tho Sadr Conrt*of the 
North- West wn Provinces certain 
IP provisions of the Pleaders, Miikh- 
tars, and Rcveiine-agents Act, 
186.5, and of Act No. XXIX. of 
1866. 

Tho whole. 

Act IV. of 1876 

*To antliorize Revenue-agcots to 
practise in certain suits in the 
Munsifs’ Courts of the Lower Pro- 
vinces of Bengal. 

The whole. 

Act XVII. of 1877 ... 

The PanJab Courts Act, 1877. 

Sections 42, 43, 44, and 
45. 
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SECOND SCHEDULE. 

Valuk op iStamps fob Oebtifioates. 

(See section 25,') 

I. 

c 

For a cortificato authorizing the holder to practise as a pleader— 

(a) Til the High Court and any subordinate Court — rupees fifty : 

(/4 fn any Court of Siuall Causes in a Presidency-town — rupees twenty-five : 

(r) In all other subordinate Courts — rupees twenty-five : 

(i/) In the Courts of SubordirialH) Judges, Miinsifs, Assistant Commissioners, Extra 
Assistant Commissionoift, and Tahsildars, in Courts of Small Causes outside the Presi- 
dency-towns, and in all Criminal Courts subordinate to tho High Court — rupees fifteen ; 

(e) In the Courts of Munsifs and any Civil or Criminal Court of first instance not 
hereinbefore specifically mentioned — rupees five. 

II. 

For a cortificato authorizing tho holder to practise as a mukhtar — 

(/) Tu the ITigh Court ami any subordinate Court — ru^es twenty-five : 

( 17 ) In any Court of Small Causes in a Presidency-town — rupees fifteen : 

(/i) In all other suborilinato (’ourts — rupees fifteen : 

(i) In tho Courts of Subordinate Judges, Munsifs, Assistant Commissioners, Extra 
Assistant Commissioners, and Tahsildars, in Courts of Small Causes outside the Presidency- 
towns, and ill all Criminal CouHs subordinate to the High Court — rupees ten : 

(y ) In ilio Courts of Munsifs and any Civil or Criminal Court of first instance not 
heroinbeforo spocifiiiully meiitioiiod —rupees five. 

lil. 

For a cortificato authorizing the holder I0 ])raciiso as a revenuo-agont— 

(k) 111 the office of tho Chief Controlling llevonue Autliority and in any Bevenuo- 
olllcc subordinate to such Authority — rupees fifteen : 

(/) In the ofllco of a Commissioner aud in any llevonue-olfico subordinate to a Com- 
missioner — rupees ten : 

(w) In the ofiice of a Collector and in any Bcvcnue-olficc subordinate to a Collector- 
rupees five. 


ACT* NO. IX. OF 1884. 

c 

Hecrived the G.-Ct.’s Assent on the 16ra May 1884. 

An Act to amend the Legal Practitioners' Act, 1879, and the Indian Stamp 

Act, 1870, 

Whereas it is expedient to amend the Legal Practitioners* Act,. 1879, 
in manner in this Act appearing ; 

and whereas it is also expinlient to amend the Indian Stamp Act, 1879, 
in so far as it relates to the duty chargeable on the enrolment of legal practi- 
tioners ; 

It is hereby enacted as follows : — 

1 to 9 . — \^All the amendments are embodied in the Legal Preustitionertf 
Act, 1879,'\ 

10. (1) In Article 27 of Schedule I. of the Indian Stamp Act, 1879, 
Amendment of SohedniSs after the words » in exerefce of powers conferred 
T. & IT of Act I. of 1879 . on such Court hy Letters Patent,” the words “ or 

(Duty on onrolnient of advo- by the Legal Practitioners* Act, 1884,** shall be 
cates). • i. j j 

inserted ; and 

(2) In clause (a) of Article 11 of Schedule TI. of the same Act, the 
words “ established by Royal Charter ** shall be repealed. 
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THE INDIAN LIMITATION ACT. 

NO. XV. OF 1877. 

» 

% 

Rbobivrd thm G.-G.’s Assrnt on the 19th .Tuly 1877. 

An Act for the Limitation of SiiitSy and for other Purposes, 

WnSESAS it is expedient to amend the law relating to the limitation o£ 
^ suits, appeals, and certain applications to Courts ; 

roaia a. whereas it is also expedient to provide rules 

for acquiring by possession the ownership of easements and other property ; 
It is hereby enacted as follows : — 


PART 1. 


Preliminary. 

1. This Act may be called “ The Indian Limi- 
tat, ion Act, 1877." 

It extends to the wlu)U3 of ^.British India ; but nothing contained in 
_ , . , sections two and tliree or in Parts II. and III. 

Extent of Act. applies- 

(а) to suits under the Indian Divorce Act, or 

(б) to suits under Madras Regulation VT. of 1831. 

And it shall come into force on the first day 
Commencomoat. October 1877. 

2. On and from that day the Acts mentioned in the first scJiodule here- 
to annexed shall be repealed to the extent therein 
Repeal of Acts. specified. 

But all references to the Indian Limitation Act, 1871, shall be road as 

if made to this Act ; and notliing herein or in 
that Act contained shall be demnod to affi ct any 
title acquired, or to revive any right to sue barred, 
under that Act, or under any enactment thereby 
repealed ; and nothing herein contained shall be 
deemed to affect the Indian Contract Act, sec- 
tion 25. 

Notwithstanding anything herein contained, any suit mentioned in No. 

146 of the second schedule hereto annexed may 
»oribldbythta“lor.8ho?™; be brought within five years next after the said 
than that prescribed by Act first day of October 1877, unless where the period 
IX. of 1871. prescribed for such suit by the said Indian Limita- 

tion Act, 1871, shall have expired before the completion of the uid five 
years, and any other suit for which the period of limitation presorib^ by this 
Act is shorter than the. period of limitation prescribed by the said Indian 
Limitation Act, 1871, may Je brought within two years next after the said 
first day of October 1877, unless where the period prescribed for such suit by 
the same Act shall have expired before the completion of the said two years. 

3. ki this Act, unlf‘ss there be something re- 
InterprotatioQ-clauso. pugnant in the subject or context, 

c. C. M.— 30 


Roferencoa to Act IX. of 
1871. • 

Saving: of titles already 
acipiirod. 

Saving of Act IX. of 1872, 
a. 25. 
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* plaintiff’ includes also any person from or through whom a plaintiff 
derives his right to sue ; * applicant’ includes also any person from or through 
whom an applicant deriwjs his right to apply ; aiid ‘defendant’ includes also 
any person from or through whom a defendant derives his liability to he 
sued ; 

* easement’* includes also a right, not arising fij^^m contract, by which one 
person is entitled to remove and appropriate for Iv.s own profit any part of 
the soil belonging to another, or any thing growing in, or attached to, or sub- 
eisting upon, the land of another : 

‘ bill of exchange’ includes also a hundi and a cheque: 

‘ bond’ includes any instrument whereby a person obliges himself to 
pay money to another, on condition that the obligation shall be void if a 
specified act is performed, or is not performed, as the ease may bo : 

^promissory note’ means any instrument wluTehy the maker engages 
absolutely to pay a specihed sum of money to another at a time therein 
limited, or on demand, or at sight : 

‘ trustee* does not include a benainidjir, a mortjj;agee remaining in posses- 
sion after the mortgage has been satisfied, or a wrong-doer in possession 
without title ; 

‘ suit’ does not include an appeal or an applieatioii : 

‘ registered’ means duly registered in llritish India under the law for 
the registration of docmneiits in forcii at tlvi*. time and place of executing the 
document, or signing the decree or order, referred t.o in the context : 

‘ foreign country’ means any country other than British India : 
and nothing shall be deetned to be done in ‘ good faith’ which is not 
done with due care and attention. 

PART JI. 

Limitation of Suits, Appeals, and Applications. 

4. Subject to the provisions contained in sections five to twenty-five 
Di«n,U«vl of BuitH, fco, in. ('nclnsivo), overy suit, ivstituted, appeal presented, 
■titatoj], &c,, after period of and application made after tlie period of limitation 
limitation. prescribed therefor by the second schedule hereto 

annexed, shall be dismissed, although limitation has not been set up as 
a defence. 

Explanation. — A suit is instituted in ordinary cases when the plaint is 
presented to the proper otlieer ; in the ca.se of a pauper, when his application 
for leave to sue as a pauper is filed ; and in the case of a claim against a 
Company which is being wound up, by the Court, when the claimant first 
sends in his claim to the otticial liquidator. 

Illustrations. 

(a.) A suit is instituted after the prescribed period of limitation. Limitation is 
not set up us a defence, and judgment is given for the plaintifE. Tbo defendant 
appeals. The Appellate (/Oiirt must dismiss the suit. 

{h.) An appeal presented after the prescribed period is admitted and registered. 
The appeal shall, nevertheless, be dismissed. 

6 . If the period qf limitation prescribed for anyisuit, appeal, or appliqa- 
Proviso where Court is tion, expires on a da^ when the Ooart. >s closed, 
closed when period expires. the suit, appeal, or application, may be instituted, 
presented, or made on the day that the Court re-opens. 

* The definition of ** easements’* is repealed Ify the Indian Easements Act (V. of 1682) in 

tbo territories to which that Act extends. 
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Any appeal or application for a review of judgment may be admitted 1877. 

Proviso as to appeals and after the period of limitation prescribed therefor, 

applications for review. ^ when the appellant or applicant satisfies the Court Act 15, 

that he had sufficient cause for not presenting the appeal or making the 
application within such pojiod. 


6. When, by any special or local law now or hereafter in force in British 
Special and local laws of India, a period of limitation iiif specially prescribed 

liiiiUation. for any suit, appeal, or application, nothing herein 

contained shall affect or alter tho period so prescribed. 

7. If a person entitled to institute a suit or make ap application bo, at 

1 r 1 di bTt which the pi^riod of limitation is to 

iCfi^a sa 1 1 y, reckoned, a minor, or insane, or an idiot, he* may 

institute the suit or make the application within the same period, after the 
disability has ceased, as would otherwise have been allowed from the time 
prescribed therefor in the third column of the second s(diedulo hereto annexed. 

When he is, at the tjme from which the period of limitation is to he 
double and successive dia- reckoned, affected by two such disabilities, or when, 
before his disability has ceased, he is affected by 
another disability, he may institute the suit or make the application within 
thi^ same period after both disabilities have ceased as would otherwise have 
been allowed from the time so prescribed. 

When his disability continues up to his death, his b^gal representative 
may institute the .suit or make the application within the Jtame period after 
tin* death as would otherwise have been allowed from the time so prescribed. 

When .such representative is at the date of the death affected by any 
T.. u.,.. - , such disability, the rules contained in the first two 

paragraphs of tins section shall apply. 

Nothing in this section applies to suits to enforce rights of pre-emption, 
or shall he deemed to extend, for more than three years from the cessation 
of tho disability or the death of the person affected thereby, tho period within 
which any suit must be instituted or application made. 


lllmtrot'ions, 

(a.) The ricylit to sno for the hire of a bout accrues to A during his minority. 
He attains niajnrity four ,>«ars aftersneh accruer. Ho may institute his suit at any 
time*' within three years from the date of his attaining majority. 

(h.) A, to wluini a right to sue for a legacy has a^^-erned during liis minority, 
attains inajdrity eh'Vfi y« .M ■; al'l(*r sucli accruer. A Iris, under the ordinary law, 
only one year remainin.* which to sno. But iinilcr this section an cxlensiou 

of two years will he cil.'owod him, tuaking in all a period of three years from the 
date of his attaining majority within vihicli he may bring his .suit. 

(c.) A right to sue accrues to Z during his minority. After tho accruer, but 
while Z is still a minor, he becomes insane. Time runs against Z from the date 
when his insauiiy and minority cease. 

(d.) A right to sue accrues to X during his minority. X dies before attaining 
majority, an<l is snccoeded by Y, Ids minor son. Time runs against Y from tbe'dato 
of his attaining majoriry. » 

(«.) A right to sue for an hereditary oflRco accrues to A, who at the time iq 
insane. Six years after the accruer A recovers his reason. A has six years, under 
the ordinary law, from tlit^date when his iii.sanity ceased within which to institute 
a suit. No extension of time«will be given him under Ibis scclion. 

(/.) A right 10 sue as laridTord to recover f»ossession from a tenant accrues to 
A who is an idiot. A dies three years after the accruer, his idiocy continuing up to 
the date of his death. A’s representative in interest has,' under the ordinary Jaw, 
nine years from the date of A’s death *vilhin which to bring a suit. This section 
does not extend that time, except where the i^presentative is himself under disabi* 
lity when the representutiun devolves upon him. 
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8. When one of several joint creditors or claimants is under any sneh 
Disability of one joint ere- disability, and when a discharge can be given with- 
ditor. out the concurrence of such person, time will run 

against them all ; but where no such discharge can be given, time will not 
run as against any of them until one of them becomes capable of giving such 
discharge without the concurrence of the others. J ^ 

* Illustrations, 

(a,) A incurs n debt to a firnriy of which B, C, and D, aro partners. B is insane 
and C is a minor. D can give a discharge of the debt without tl»e eoncurrsnee of 
B and 0. Time rune against 0, and D. 

(1^.) A incurs a debt to a firm, of which E, F, and G, are partners. E and P 
are insane, und G is a minor. Time will not run against any of them until either, 
E or F becomes sane, or G attains majority. 


Continuous running of time. 


9. When once time has begun to run, no sub- 
sequent disability or inability to sue stops it : 

Provided that where letters of administration.to tlie estate of a creditor 
have been granted to his debtor, the running of the time prescribed for a suit 
to recover the debt shall he suspended while the administration continues. 

10. Notwithstanding anything hereinbefore contained, no suit against 
Suits agninst expre ss trua- a person in whom property has liecorae vested in 

tees and their representatives, trust for any specific purpose, or against his legal 
representatives or assigns (not being assigns for valuable consideration) for 
the purpose of following in his or their hands such property, shall be barred 
by any length of time. 

11. Suits instituted in British India on contracts entered into in » 

Suits on foreign contracts. prescribed 

No foreign rule of limitation shall bo a defence to a suit instituted in 
„ . .. .... , British India on a contract entered into in a 

Foreiga limitation law. p- ^ it 

foreign country, unless the rule has extinguished 
the contract, and the parthis were domiciled in such country daring the 
period prescribed by such rule. 


PART III. 

Computation op Pbriod of Limitation. 

12. In computing the period of limitation prescribed for any suit, appeal^ 
Exclusion of day on which or application, the day from which such period is 
right to BUG accrues. to be reckoned shall be excluded. 

In computing the period of limitation prescribed for an appeal, an appli- 
Exchision in case of appeals cation for leave to appeal as a pauper, and an 
and etertain applications. application for a review of judgment, the day on 

which the judgment complained of was pronounced, and the time requisite 
for obtaining a copy of the decree, sentence, or order appealed against or 
sought to bo reviewed, shall be excluded. 

Where a decree is appealed against or sougf^t to be reviewed, the time 
requisite for obtaining a copy of the judgment which it is founded shall 
also be excluded. 

In computing the period of limitation prescribed for an application to 
set aside an award, the time requisite %r obtaining a copy of the award 
shall be excluded. 
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13. In computing the period of limitation prescrihed for any suit, the 
Exclusion of time of <ie- during which the defendant has l^en absent 


fondant’s absonco from 
tisb India. 


Bri- from British India shall be excluded. 


14. In co'inputing th^ period of limitation prescrilwd for any suit, the 

i&dnsioo of time of pro- during which the plaintiff has been prosecuting 

eeedii^r hcnhA fide in Court ‘with due diligence another civ^l proi'.eeding whether 
without jurisdiction. in a Court of first instance or in a Court of appeal, 

against the defendant, shall be excluded, where the proceeding is founded 
upon the same cause of action, and is prosecuted in good faith in a Court 
which, from defect of jurisdiction, or other cause of a like nature, is unalde 
to entertain it. 

In computing the period of limitation prescribed for a suit, proceedings 

Like e»ch,Mon in case of ‘'J by order ut.fler the Uocle 

order untlor Civil Procedure of Civil irroce<lure, sciction 20, the interval »ie> 
Codo, ». 20. tween the institution of tlie suit and the date of so 

staying proceedings and.the time requisite for going from the Court in which 
proceedings are stayed to the Court in w.hich the suit is re-instituted, shall bo 
excluded. 

In computing the period of limitation prescribed for any application. 
Like exclusion in case of the time during which the applicant has been 
application. making another application for the same relief shall 

be excluded, where the last-mentioned application is made in good faith to a 
Court which, from defect oi jurisdiction, or other cause of a like nature, is 
unable' to grant it. 

Explanati(yn 1, — In excluding the time during which a former suit or 
application was pending or being made, the day on which that suit or appli* 
cation was instituted or made, and the day on which the proceedings therein 
ended, shall both be counted. 

Explmiatimi 2. — A plaintiff resisting an appeal presented on the ground 
of want of jurisdiction sliall be deemed to be prosecuting a suit witliin the 
meaning of this section. 

15. In computing the period of limitation prescribed for any suit, the 
institution of which has l:>een stayed by injunction 
or order, Ihe time of the continuance of the in- 
junction or order, the day on which it was issued 
or made, and the day on which it was withdrawn, 
shall be excluded. 

the period of limitation prescribed for a suit for 
possession by a purchaser at a sale in execution of 
a decree, the time during which the judgment- 
debtor has been prosecuting a proceeding to set 
aside the sale shall be excluded. 

17. When a person who would, if he were living, hare a right to 
Effect of death boforo right institute a suit ot make an application, dies before 
to 8UO aucruos. the right accrues, the period of limitation shall be 

computed from the time when there is a legal representative of the deceased 
capable of instituting or making such suit or application. 

When a person a^^aiiist whom, if he were living, ^a right to institute a 
suit or make wa application ^.would have accrued, dies before the right accrues, 
the period of limitation shall be computed from the time when there is a 
legal representative 6f the deceased against whom the plaintiff may institute 
or make such suit or application. ^ ^ 

Nothing in the former part of this section applies to suits to enforce 
rights of pre-emption or to suits for the possession of immoveable property 
or of an hereditary office. 


Exclusion of time durir^ 
which commencemont of aim 
is stayetl by injunetioa 
order. 

16* In computing 

Exclmion of time durii^ 
which judgment-debtor is 
attempting to set aside exe- 
eution-eale. 


^ 877 . 

Act 15. 



1877. 
Act 15. 
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18 When any person, bavins' a riffhfc to institute a suit or make an 
- - , - . , application, has, by means of fraud, boon kept 

i!.ttoci ot iraua. knowledge, of such right, or of the title 

oil which it is founded, 

or whore any document necessary to establish Ruch right has been frau- 
duhmtly concealed from him, J 

th<^ time limited ^or instituting a suit or making an application 
(^) against the person guilty of the fraud or accessory thereto, or 
(/i) against any person claiming through him otherwise than in good 
faith and for a valuaVile consideration, 

shall be compuUd from the time when the fraud first became known to 
the person injuriously allbcted tlieniby, or, in the case of the coiiceal**d docu- 
ment, when ho first had tlui iii(‘aiis of producing it or eompelling its production. 

19. If, before the expiration of the period prescribed for a suit or uppli- 
Effoot of acknowledgment cfition in rc‘Rpcct of any property oi* right, ai* ac- 

in writing. knowledgment of liability in respect of sncIi pro* 

perty or right has boon made in writing signed by the party against whom 
such property or right is claimed, or# by soim* person through whom he de- 
rives title or liability, a now period of limitation, according to the nature of 
the original liability, sliall be computed from the time when the acknowledg- 
ment was so signed. 

When the writing conteiuing the acknowledgment is undat<*d, oral evi- 
donee may he given of the time when it was signed ; but oral evidence of its 
contents shall iiot*be rocoiv(?d. 

K,v)>laifation I.— For tlie purposes of this section an acknowledgment 
may be sullioient, though it omits to specify the exact nature of the prof)erty 
or riglit, or avers that the time for payment, delivery, performance, or enjoy- 
ment, has not yet come, or is accompanied by a refusal to pay, deliver, per- 
form, or permit to enjoy, or is coupled with a claim to a set-ott', or is ad- 
drc.s.se(l to a person other than the person entitled to thc^ property or right. 

Explanation 2, — in this section “signed" inoan signed either personally 
or by an ag(;iit duly authorized in this belialf. 

20. When interest on a debt or legacy is, before the expiration of the 
ICffect of iniymont of in- presciihed pe.riyd, paid as such by the person lialdo 

torost as such, to pay the debt oi- legacy, by Ids agent duly au- 

tln>rized in this behalf, 

or when part of the priiieij»al of a debt is, before the expiration of the 
Effect of part-i»aytnont of presei'ibc*d period, paiil by the debtor or by his 
principal. agent duly authorized in tld.s behalf, 

a new period of limitation, according to the nature of the original lia- 
bility, shall be. computed from the time when the payment was made : 

Provided that, in the ca.sn of part-payment of the principal of a debt, the 
fact of the payment appears in the hand-writing of the person making 
the same. 

Where mortgaged land is in the possession of the mortgagee, the receipt 
Effect of receipt of produce of the produce of sucli land shall he deemed to be 
of niortgajfod land a payment for the purpose of this section. 

21. Nothing is ^sections 19 and 20 renders one of several joint cort- 
Ono of several joint con? tractors, partnera, executors, or mortgagees charge- 

tractors, &c., not charjfaiblo able by reason only tif a written acknowledg- 

OT I'a^ent madrtIJ-°anwheJ O'" » payment made by. or by the 

of thorn. agent of, any other or others of them. 

22. When, after the institution of a fiwit, a new plaintifi or defendant 

EiFect of suljhfifutinjr or ted or added, the suit shall, as regards 

adding new plaintitf or do- iiim, be deemed to have been instituted when he 
was so made a party : 
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Provii^pd that, whon a plaintiff dies, and the suit is continued hy his 1877. 

Vroviflo whore orif?inal legal representative, it shall, as regards him, he 

pl.iintiff dies. deemed to have been instituted wlnm it was insti- Act 15t 

tuted by the deceased plaintiff 

Provided also that, 'tlluMi a defendant dies, and the suit is continued 
Proviso where ori^fmal t*®- Against his legal ivpr(*se,ntative, it shall, as regards 
fondant dies. deemed to have been^ imstituted when it 

was instituted against the deceased defcuulant. 

23. In the case of a continuing breach of contract, and in the case of 
Continuing breaches and a continuing wrong independent of contract, a 

wr(»ngs. fresh period of limitation begins to run at every 

moment of the time during wliicli the breach or the wrong, as the case may 
be, continues. 

24. In the case of a suit for compensation for an act which does not 

Suit for compenBation for ^ action, unless some specific 

act not actionable without injury actually results therefrom, the period of 
special damage. ^limitation shall be computed from the time when 

the injury results. 

lllmtraiitum. 

(rt.') A owns the Hurface of u fn ld. 13 owns tlie subsoil. R digs coal thereout 
wiihoin causing any iminodiato apparent injury to the snrfinM‘, hut at last the siirfuee 
Bnhsides. The period of limitation in the case of u suit by A against B runs from 
the lime of the Ruhsidcncc. 

(6 ) A Rpenks an<l pnhlishca of R slandorons words not actioaahle in themselves 
without special (lamages caused thereby. 0 in consequence refuses to employ R as 
his clerk. The period of limitation in the ease of a suit by R airainst A for com- 
pciisatiou for the slander iloes not commence till the refusal 
Computation of tinio men- 25. All instruments shall, for the purposes of 

tioned in instruments. this Act, be deemed to be made with reference to 

the Gregorian calendar. 

Ilfv^trafinns. 

, (a.) A Hindii innkes a promissory note hearing a native date only, and payable 

four months aft«*i' date, Tito period of limitation applicable to a suit on the noto 
Tims from the expiry of four mouths after date computed according to tho Gro- 
goi'iuu calendar. 

(ft.) A Tlindii makes a bond, bearing a native dale only, for the repayment of 
money within one year, il'lie period of limitation applicable to a suit on the bond 
runs from the expiry of one year after date computed according to the Gregoiian 
calendar. 

PART IV. 

Acquisition op Ownehsiiip by Possession. 

26.* Where the access and use of light or air to and for any building 
Acquisition of right to ease- have been peaceably enjoyed therewith as au 
merits. easement, and as of right, without interruption, 

and for twenty years, 

and where any way or watercourse, or the use of any water, or any .other 
easement (whether affirmative or negative), has been peaceably and openly 
enjoyed by any person claiming title thereto, as an easement, and as of right, 
without interruption, and for twenty years, 

the right to such success and use of light or air, way, watercourse, use of 
water, or other easement, ^hall be absolute and indefeasible. 

Each of tho said poriofis of twenty years shall he taken to be a period 
ending within two years next before the institution of the suit wherein the 

claim to which such period relates is contested. 

— ■ ■ ■ ■ • — 

* Seotioos *26 and 27 are repealed by Act V. of 1 mR 2 (Easements) in territories to wliich 
Aot V. of 1 882 extends. All references in any Act or Regulation to tbc said sections, or to 
BB. 27 and 28 of Aot IX. of 1871, shall, in Buoh territories, be read as made to bs. 15 and 16 of 
AetV.oflSSa. 
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1877. ExplmuUion. — Nothing is an interruption within the meaning of this 

section, unless where there is an actual discontinuance of the possession or 

Act 15, enjoyment, by reason of an obstruction by the act of some person other than 
the claimant, and unless such ol>struction is submitted to, or acquiesced in, 
( for one year after the claimant has notice thereof, [pd of the person making 
or authorizing the same to be made. 

(a.) A suit is brought in 1881 for obstructing a right of way. The defendant 
admits the obstruction, but denies the right of way. Tlio plaintiff proves that the 
right was peactjably and openly enjoyed by him, clainrnig title thereto as an ease- 
tueut and as of right, avithout interruption from 1st Juunary 1860 to 1st January 
1880. The plaintiff is entitled to judgment. 

(6.) In a like suit, also brought in 1881, the plaintiff merely proves that he en* 
joyed the right in manner aforesaid from 1858 to 1878. The suit shall be dismissed, 
as no exercise of the right by actual user has been proved to liavc;takco place within 
two years next before the institution of the suit. 

(r.) In a like suit the plaintiff shows that tho right was peaceably and openly 
t enjoyed by him for twenty years. The defendant proves that the plaintiff on one 
occasion during the twenty years had asked his leave to enjoy the right. The -suit 
shall be dismissed. 

27. * Provided that, when any land or water upon, over, or from which 
Exclimonm favour of ro- any easement has been enjoyed or derived, has 

versioner of serviont teno- been hold undor or by virtue of any ‘interest for 
mont. life or any ttjriii of years exceeding throe years from 

the granting thereof, the time of the enjoyment of such easement during the 
continuance of such interest or term shall be excluded in the computation of 
the said last-mentioned period of twenty years, in case the claim is, within 
three years next after the determination of such interest or term, resisted by 
tho person entitled, on such determination, to the said land or water. 

Illustration. 

A sues for a declaration that he is eniiticd to a right of way over B’s land. A 
proves that he has enjoyed the right for twenty-live years ; but B shows that, during 
ten of these years, G, a Hindu willow, had a life-inrycivst in the hind, that on O’s 
dciith B hucame entitled to the land, and that within two years after C’s death he con- 
tested A’s claim to the right. The suit moftt he di-mnissed, as A, with reference to 
the provisions of this section, has only provcil enjoyment for fifteen years. 

28. At the determinatioii of the period hereby limited to any person 
Kxtinguiahment of right to for instituting a suit for possession of any property, 

property. his right to sucli property shall be extinguished. 

THE FIRST SCHEDULE. 


Number and year 
of Acts. 

Title. 

E.vtent of Repeal. 

X. of 1865 ... 

The ludiau Succession 
Act. 

In section 321 the words ** within two years 
after tho death of the testator, or one year 
after tho legacy has been paid." 

IX. of 1871 ... 

The Indian Limitation 
Act, q 871. 

The whole. 

X. of 1877 ... 

The Code of Civil Pro- 
cedure. 

Section 69$, and in section 601 the words 
” within thirty days from the date of the 
order. 


* Sections *26 and 27 are repealed by Act V. of 1882 (Easementa) in territories to which 
Act V\ of 18}52 extends. All references in any Actor Regnlation to the said sections, or to 
ss. 27 av.d 28 of Act IX. of 1871, shall, iu such territories, be road as made to ss. 15 and 16 of 
A<tV. ufl882; 
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THE SECOND SCHEDULE. 

(<Se« seciiott 4-) 

First Division .• Suita. 


Description of suit. 


Period of limita- 
tion. 


'(ime from which period 
begins to run. 


1. — To contest an award of the Board 

of Revenue under Act No. 
XXIII. of 1863 (to provide 
for the adjudication of 
claims to waste lands). 

2. — For compensation for *loing, or 

for omitting to do, an act in 
pursuance of any enactment 
in force for the time being 
in British India. 

3. — Under the Specihe Relief Act, 

1877, section 9, to recover 
possession of immoveable 
property. 

4. — Under Act No. IX. of 1860 (to 

provide for the speedy de- 
termination of certain dis- 
putes between workmen en- 
gaged in Railway and other 
public works and their em- 
ployers)^ section one. 

5. — Under the Code of Civil Proce- 

dure, chapter xxxix (of sum- 
mary procedure on negoti- 
able instruments). 

# 

6. — Upon a Statute, Act, Regulation, 

or Bye-law, for a penalty or 
forfeiture. 

7. — For the wages of a household 

servant, artisan, or labourer, 
not provided for by this 
schedule, No. 4. 

8. — For the price of food or drink 

sold by the keepcr’of a hotel, 
tavern, or lodging-house. 

9. — For the price of lodging 


Part /. — Thirty 
days. 

Thirty day 


Part IT. — Ninety 
days. 
Ninety days 


Part 111. — Six 
months. 

Six months 


Ditto 


Ditto 


• Part IV. — One 
year. 

One year 


Ditto 


Ditto 

Ditto 


10, — ^To enforce a right of pre-emp- 
tion, whether the right is 
founded on law^ or general 
usage, or on special contract. 


Ditto 


••• 


When notice of the 
award is delivered to 
the plairitifr. 


When the act or omission' 
takes place. 


When the dispossession 
occurs. 


When the wages, hire, or 
price of work claimed 
accrue or accrues due. 


When the instrument 
sued upon becomes due 
and payable. 


When the penalty or for- 
feiture is incurred. 

When the wages accrue 
duo. 


When the food or drink 
is delivered. 

When the price becomes 
payable. 

When the purchaser takes 
under the sale sought to 
be impeached, physical 
possession of the whole 
of the property sold, or 
where the subject of 
the sale does not admit 
of physical possession, 
when the instrument os 
sale is registered. 


o. C M.— 81 
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THE SECOND SCHEDULE— (cow/tniw^. 
First Division : Suita — (continued). 


Description of suit. 


Period of liinilV 
tiOD. 


Time from which period 
begins to 


11. — By a person against whom an 

order is passM under section 
280, 281, 282, nr 335 of the 
Code of Civil Procedure to 
eslahlish his right to, or to 
the present posBession of, 
the property comprised in 
the order. 

12. — To set aside any of the follow- 

ing sales : — 

(а) sale in execution of a decree 

of a Civil Court ; 

(б) sale in pursuance of a decree or 

order of a Collector or other 
officer of revenue ; 

(c) sale for arrears of Government 

revenue, or for any deiiiuud 
recoverable as such arrears ; { 

(d) sale of a patni taluq sold for 

current arrears of rent. 
Explanation , — In this clause * patni * 
includes any intermediate 
tenure saleable for current 
arrears of rent. 

13. — To alter or set aside a decision or 

order of a Civil Court in any 
proceeding other than a suit. 

14. — ^To sot aside any act or order of 

an officer of Government in 
his official capacity, not 
lierein otherwise expressly | 
provided for, I 

15. — Against Government to net aside 

any attachment, lease, or 
transfer of immoveablo pro- 
perty by the revenue autho- 
rities for arrears of Govern- 
ment revenue. 

16. — Against Government to recover 

money paid under protest in 
satisfaction of a claim made 
by the revenue authorities on 
account of arrears of revenue 
or on account •of demands 
recoverable as sncIi arrears. 

17. — Against Government for com- 

pensation for land acquired 
for public purposes. 

18. — Like suit for compensation when 

the acquisition is not com- 
pleted. 


Fart IV. (conUf.) 

One year. 

One year 


The date of the order. 


When the sale is confirm • 
ed, or would otherwise 
have become final and 
conclusive had no such 
suit been brought. ' 


The date of the final deci- 
sion or order in the case 
by a Court competent 
to determine it finally. 

The date of the act or 
order. 


When the attachment, 
lease, or transfer is 
made. 


When the payment is 
made. 


The date of determining 
the amount of the com- 
pensation. 

The date of the refusal 
to complete. 
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THE SECOND SCHEDULE— (conrtmeecO* 

First Division .• Suita — (continued). 


Description of suit. 


Period of 
tioQ. 


Time from which period 
begins to run. 


Part IV. iconUl).- 
One year. 

19. — Forcompensation forfalse impri- One year 

. soninent. 

20. — By executors, administnitors, Ditto 

or representatives tinder Act 
No. XII. of 1855 {to enable 
the executors^ administra- 
tors^ or representatives to 
sue and he sued for certain 
wrongs). 

21. — By executors, administrators, Ditto 

or representatives under Act 
No. XIII. of 1855 {to pro- 
vide compensation to fami- 
lies for loss occasioned by 
the death of a person caused 
by actionable lorong), 

22. — For coiiipi nsatiou for any other Ditto 

injury to the person. 

23. — For compensation for a malici- Ditto 

oua prosecution. 


24. — For compensation for libel ... Ditto 

25. — For compensation for slander ... Ditto 


26.— For compensation for loss of ser- 
vice occasioned by the seduc- 
. tion of the plaintiff's servant 
or daughter. 

. 27.— For compensation for inducing a 
person to break a contract 
with the plaintiff. 

28. — For compensalion for an illegal, 

irregular, or excessive dis- 
tress. 

29. — For compensation for wrongful 

seizure of moveablo property 
under legal process. 


Part V. — Two 


, l/Kwrs. 

30.— Against a carrier for conrTjjensa- Two years 
tion for losing or injuring 
^ods. 

31* — Against a carrier. for compensa- • Ditto 
tion for delay In delivering 
goods. 


WJien the imprisonment 
ends. 

The date of the death of 
the person wronged. 


The date of the death o£ 
I the person killed. 


When the injurj^ is com- 
luitted. 

When the plaintiff is ac- 
quitted, or the prosecu- 
tion is otherwise termi- 
nated. 

When the libel is pub* 
lished. 

When the words are 
spoken, or, when the 
words are not action- 
able in themselves, when 
the special damage com- 
plained of results. 

When the loss occurs. 


The date of the breach. 


The date of the distress. 


The date of the seizure. 


When the loss or injury 
occurs. 

When the goods ought to 
be delivered. 
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THE SECOND SOHV^BVLE— {continued). 
First Division / Suits — (continued). 


Description of suit. 


Period of limita 
tioD. 


Time from which period 
begins to run. 


Part V. (contd ). — 
Two years. 

82— Against one who, haring a right Two years, 
to use property for specific 
purposes, perverts it to other 
purposes. 

33. — Under Act No. XII. of 1865 Ditto ... 

{to enable executors, admi- 
nistrators, or representa- 
tives to sue ^ and he sued for 

certain lorongs) against an * 

executor, administrator, or 
other reproBcuitativc. 

34. — For the recovery of a wife ... Ditto 


36. — For tho restitution of conjugal 
rights. 


J6. — For compensation for any mal- 
feasance, misfeasance, or 
nonfeasance independent of 
contract, and not herein spe- 
cially provided for. 

17. — For compensation for obstruct- 

ing a way or a watercourse. 

18. — For compensation for diverting 

a watercourse. 

►9. — For compensation for trespass 
upon immoveable property. 

tO.— For compensation for infringing 
copyright or any other ex- 
clusive privilege. 

bl.-— To restrain waste. 

t2.— For compensation for injury 
caused by an injunction 
wrongfully obtained. 

;3.— Under the Indian Succession Act, 
1865, section 320 or 321, or 
- under the Probate and Ad- 
ministration Act, 1881, sec- 
tion 139 or 140,® to compel a 
* refund by a person to whom 
an executor or administrator 
has paid a legaey or distri- 
buted assets. 

4. — By a ward who has attained ma • 
jority, to set aside a sale by 
bis guardian. 


Part VI. — Three 
years. 

Three years. 


When the perversion first 
becomes known to the 
person injured thereby. 

When the wrong com- 
plained of is done. 


When possession is de- 
manded and refused. 

When restitution is de- 
manded anil is refused 
by the husband or wife, 
being of full age and 
sound mind. 

When tho malfeasance, 
misfeasance, or nonfea- 
sance takes place. 


The date of the obstruc- 
tion. 

The date of the diversion, 
j Tho date of the trespass. 

The date of the infringe- 
ment. 

When the waste begitis. 

When ■ the injunction 
ceases. 

The date of the payment 
or distribution. 


When the ward attains 
majority. 


See Act V. of 1881, s. 166. 
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THE SECOND SOHEDULE~-(con«iww6€0. 
First Division / Suits — (continued). 


Doscription of suit. 


Period of liinitu* Tiint' from period 

tiou. begins to run. 


45. — To contest an award under any 

of the following Regulations 
of the I3eng{il ('ode : — 

VIL of 1822, 

IX. of 1825, and 
IX of 1833. 

46. — By a party bound by such award 

to recover any property com- 
prised therein. 

47. — By any person bound by an or- 

der respecting the possession 
of property made under the 
Code of Criminal Procedure, 
chapter xl., or the Bombay 
Mimlatdara* Courts Act, or 
by any one claiming under 
such person, to recover the 
property comprised in such 
order. 

48. — For specific moveable property 

lost, or acquired by theft, or 
dishonest misappropriation 
or conversion, or for compen- 
sation for wrongfully taking 
or detaining the same. 

49. — For other specific moveable pro- 

perty or for compensation for 
wrongfully takbilg or iujur- 
ing or wrongfully detaining 
the same, 

60. — For the hire of animals, vehicles, 
boats, or household furni- 
ture. 

51. — For the balance of money ad- 
vanced in payment of goods 
to be delivered. 

62.— Fbr the price of goods sold and 
delivered where no fixed 
period of credit is agreed 
'upon. 

53. — For the price of goods sold and 

delivered to be paid for after 
the expiry of a fixed period 
of credit. ^ 

54. — For the price of goods sold and 

delivered to be paid for by a 
bill of exchttPge, no such bill 
being given. * 


Part VI. (rontd.) 
Three years. 
Three years 


The date of the final 
^will'd or order in the 


The date of the final 
award or order^jl^ the 


The date of the final or- 
der in the case. 


When the person having 
the right to the posses- 
sion of tlie property first 
learns in whose posses- 
sion it is. 

When the property is 
wrongfully taken or in- 
jured, or when the de- 
tainer’s possession be- 
comes unlawful. 

When the hire becomes 
payable. 

When the goods ought to 
be delivered. 

TIu* date of the delivery 
of the goods. . 


When the period of cre- 
dit expires. 


When the period of the 
proposed bill elapses. 


216 
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THE SECOND SCHEDULE— (con«»w»«!rf)* 

Fir at Division .• Suita — (oou tinned). 
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THE SECOND SCHEDULE— (conrtwwtO- 


Fwst Division : Suits — (continued). 


T 

Doscnption of suit. 


Period of limita- 
tion. 


Time from which period 
begins to run. 


67. — Od a einglc bond where no such 

day is specified. 

68. — On a bond subject to a condition. 

69. — On a bill of exchange or promis- 

sory note payable at a fixed 
time after date. 

70. — On a bill of exchange payable at 

sight, or after siglil, but not 
at a fixed time. 

71. — On a bill of exchange accepted 

payable at a particular place. 

72. — On a bill of exchange or pro- 

missory note payable at a 
fixed time after sight or after 
demand. 

73. — On a bill of exchange or pro- 

missory note payable on de- 
mand, and not accompanied 
by any writing restraining 
or postponing the right to 
sue. 

74. — On a promissory note or bond 

payable by instalments. 


76. — On a promissory note or bond 
payable by instalments, 
which provides that, if de- 
fault be made in payment 
of one instalment, the whole 
sh^l be due. 


76. — On a promissory note given by 

the maker to a third person 
to be delivered to the payee 
after a certain event should 
happen. 

77. — On a dishonoured ^reign bill 

where protest has b^ made 
and notice. given. ^ 

78. — By the paj^ee against the drawer 

of a bill of exchange which 
has been dishonoured by non- 
aooeptance. 


Part VI. (contd .) — 

Three years. 

Three years ... The date of executing 
the bond. 


Ditto 

... When the condition is 
broken. 

Ditto 

... When the bill or note 
falls due. 

Ditto 

... When the bill is pre- 
sented. 

Ditto 

... When the bill is presen ted 
at that place. 

Ditto 

••• When the fixed time ex- 
pires. 

Ditto 

... The date of the bill or 
note. 

Ditto 

... The expiration of the 
first term of payment, 
as to the part then pay- 
able ; and, for the other 
parts, the expiration of 
the respective terms of 
payment. 

• 

Ditto 

... When the first default is 
made, unless where the 
payee or obligee waives 
the benefit of the pro- 
vision, and then when 
fresh default is made in 
respect of which there 
is no such waiver. 

Ditto 

The date of the delivery 
to the payee. 

Ditto 

... I^When the notice isgivon. 

Ditto 

... The date of the refusal 


to accept. 
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First Division : Suits — (continued). 
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THE SECOND SOHEDXTLE— (<ron<fnt4«l). 

FwBi Division: Suits — (continued). 


Description of suit. 


Period of limita- 
tion. 


Time from which period 
begins to run. 


90. -— Other suits by principals against 

agents for neglect or miscon' 
duct. 

91. — ^To cancelor set aside an instru- 

ment not otherwise provided 
for. 


92. — To declare the forgery of an in- 

strument issued or registered. 

93. — To declare the forgery of an 

instrument attempted to be 
enforced against the plaintiff. 

94. — For property which the plaintiff 

nas conveyed while insane 


95. — ^To set aside a decree obtained by 

fraud, or for other relief on 
the ground of fraud. 

96. — For relief on the ground of mis- 

take. 

97. — For money paid upon an existing 

consideration which after- 
wards fails. 

98. — To make good out^f the gene- 

ral estate of a deceased 
trustee the loss occasioned by 
a breach of trust. 

99. -^For epntfibution by a party who 

has paid the whole amount 
due under a joint decree, or 
by a sharer in a joint estate 
who has paid the whole 
amount of revenue due from 
himself and his co-sharers. 

100. By co-trnstee to enforce 

against the estate of a deceas- 
ed trustee a claim for con- 
tribution. * 

101. — For a seaman's wagei^ 


102.— For waij^s not otherwise ex- 
pressly provided for by thi8 
schedule. 


Part VJ {eonid.')- 
Three years. 

Three years .. When the neglect or 
misconduct becomes 
known to the plaintiff, 
Ditto ... When the facts entitling 

the plaintiffto have the 
instrument caucelled 
or set aside become 
known to him. 


Ditto 

... 

When the issue or regiFte 
tration becomes known 
to the plaintiff. 

Ditto 

as* 

The date of the attempt. 

Ditto 

a •* 

When the plaintiff is re- 
stored to sanity, and 
has knowledge of the 
conveyance. 

Ditto 

aaa 

When the fraud becomes 
known to the party 
wronged. 

Ditto 

• as 

When the mistake be- 
comes known to the 
plaintiff. 

Ditto 

aaa 

The date of the failure. 

Ditto 

a as 

The date of the trustee’s 
death, or, if the loss has 
not then resiiUed, the 
date of the loss. 

Ditto 

av* 

The date of the plaint- 
iff’s advance in excess 
of his own share. 

Ditto 

aaa 

When the right to con- 
tribution accrues. 

Ditto 

% 

aaa 

The end of the voyage 
during which the wages 
are earned. 

Ditto 

a a * 

When the wages accrue 
due. 
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IfHE SECOND SCICBDICJI^— <con/ini^ 

First Division: Suits — (contiDUed), 


Description of suit. 


Period of limita-; 

tiOD. 


Time from which period 
begins to run. 


i. — By a Muhammadan for exigi- 
ble dower (mu^ajjal). 


Part VI. (contd .) — 
Three years. 
Three years 


—By a Muhammadan for deferred 
dower {mu*wajjal). 

-By a mortgajror after the mort- 
gage has been satisfied, to re- 
cover surplus collections re- 
ceived by the mortgagee. 

—For an account and a sliare of 
tlie proOts of a dissolved 
partnership. 

-By the manager of a joint es- 
tate of an undivided family 
for contributioD in respect of 
a payment made by him on 
account of the estate. 

-By a lessor for the" value of 
trees cut down by his lessee 
contrary to the terms of the 
lease. 

-For the profits of immoveable 
property belonging to the 
plaintiff which have been 
wrongfully received by the 
* defendant. 


I. — For arrears of rent. 

.. — By a vendor of immoveable 
property to enforce his lien 
I'or unpaid purcliase-inouey. 


-For a call by a company regis- 
tered under any ^Statute or 
Act. 

-For specific performance of a 
contract. 


... When the dower is de. 
iiianded and refused, or' 
(where during the con- 
tinuance. of the mar- 
riage no such demand 
has been made) when 
the marriage is dissolv- 
ed by death or divorce. 

When the marriage ia 
dissolved by death oi^ 
divorce. 

... When the mortgagor re* 
enters on the mortgag- 
ed property. 

... The date of the dissolu- 
tion. 

... The date of the payment* 


When the trees are cut 
down. 


When the profits are re- 
ceived, or, where the, 
plaintiff has been dis- 
possessed by a decree 
afterwards set aside on 
appeal,' when he re- 
covers possession. 

When the arrears be- 
come due. 

The time fixed for com- 
plefihg the sale, or 
(where the title is ac- 
cepted after the time 
fixed for coibpletion) 
the date of the accept- 
ance. 1 ' 

When the call is payable. 

( 

The date fixed for the 
performuuoe, or^ if no 
such date is fixed, when 
the plaintiff has 'noticci 
that performance is re- 
fused. 
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LIMITATIOlf. 


THE SECOND SCHEDULE— (con«int^<0« 
Fvrui Dtviflton / (continued). 


Description of suit. 


Period of limita- 
tion. 


Time from which period 
begins to run. 


125. — Suit during the life of a Hindu 

or Muhammadan female by a 
Hiudunr Muhammadan who, 
if the female died at the date 
of instituting the suit, would 
be entitled to the possession 
of land, to have an aliena- 
tion of such land made by 
the female declared to be 
void except for her life or 
until her re- marriage. 

126. — By a Plindu governed by the 

law of the Mitilcshari to set 
aside his father^s alienation 
of ancestral property. j 

127. — By a person excluded from 

joint-family property to en- 
force a right to share therein. 

128. — By a Hindd for arrears of 

rnainteiiiince. 

129. — By u Iliudii for a declaration 

of his right to maintenance. 

130. — For the resumption or assess- 

ment of rent-free land. 

131. — To establish a periodically re- 

curring right. 

132. — To enforce payment of money 

charged upon immoveable 
property. 

Explanation — The allowance and fees 
respectively called mdlikdna 
* and haqqs shall, for the 

S urpose of this clause, be 
cemed to be money charged 
upon immoveable property. 
133.— To recover inoveabje property 
conve 3 ’ed or bequeathed in 
trust, deposited, or pawned, 
and afterwaifis bought from 
the trustee, depositary, or 
pawnee for a valuable con- 
sideration. 


Pari VI IL (contd.) 

— Twelve years. 
Twelve years 


Explanation,^ kn here- 
ditary office is possessed 
when the proQtathereof 
arc usually received, or 
(if there are no profits) 
when the duties thereof 
are usually performed. 

The date of the aliena • 
tion. 


When the alienee takes 
possession of the pro- 
perty. 

When the exclusion be- 
comes known to the 
plaintiff. 

When the arrears are 
payable. 

When the right is de- 
nied. 

When the right to re- 
sume or assess the land 
first accrues. 

When the plaintiff is 
first refused the enjoy- 
ment of the right. 

When the money sued 
for becomes due. 


... krhe date of the purchase. 
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THE SECOND SCHEDULE— (conetwii«rf). 

jDivtsion .* Suits — (continued). 
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Description of suit. 


Period of iiinita- 
tiun. 


Xitne froiB wbioli period 
begins to run. 


-To recover possession of im- 
moveable property conveyed 
, or l»eqiieatlied in trust nr 
mortgaged, an<1 afterwards 
purchased from the trustee 
or mortgagee, fora valuable 
consideration. 

-Suit instituted in a Onurt not 
established b}* Royal Charter 
by a mortgagee for poaaes- 
sion of immoveable property 
mortgaged. 

-By a purchaser at a private sale 
for possession of immove- 
able property sold, when the 
vendor was out of posses- 
sion at the date of the sale. 

-Like suit by a purcliaser at a 
sale in execution of a decree, 
when the judgment-debtor 
was out of possession at the 
date of the sale. 

-By a purchaser of land at a 
sale in execution of a decree, 
for possession of the pur- 
chased land, when the judg- 
ment-debtor was in posses- 
sion at the date of^he sale. 

-By a landlord to recover posses- 
sion from a teriant. 

-By a reinaindermun, a rever- 
sioner (other than a land- 
lord) or a devisee, for posses- 
sion of immoveable property. 

-Like suit by a Hindu or Mu- 
hammadan entitled to the 
possession of iinmnvcahle 
property on the death of a 
Hindd or Muhatiiinadan fe- 
male. 

-For possession of immoveable 
property, when the plaliititf, 
while in possession of the 
property, has bebn dispos- 
sessed or has discontinued 
the possession. 

-Like suit, when the ‘ plaintiff 
has become entitled by rea- 
eon of any forfeiture or 
breach of condition. 


Part FI TJ. {contd). 

— Twelve years. 
Twelve years 


The date of the purchase. 


When the mortgagor’s 
right to possession de- 
termines. 


When the vendor is first 
entitled to possession. 


When the judgment- 
debtor is first entitled 
to possession. 

The date of the sale. 


When the tenancy is de- 
termined. 

When his estate falls into 
possession. 


When the female dies. 


The date of the dispos- 
session or discontiuu- 


When the forfeiture ia 
incurred or the condi- 
tion is brokep. 
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LIMITATION. 


THE SECOED SCHEDULE — (fiontinut^. 


First Division .• SuUs — (continufHl). 


Dt*8cription ot suit. 

Period of limita- 
tion. • 

Time from which period 
begins to run. 


Part VJll, (contd.) 
— Twelve years. 

1 

When Ihe possession ot 
the defendant becomes 
adverse to the plaintiff. 

144. — For poRsesHiOD bf immoveable 
property or any interest 
therein not hereby otherwise 
specially providc'i for. 

Tw'elve years 

Part IX. — Thirty 
years. 

145. — Against a depositary or pawnee 
to recover moveable pro- 
perty deposited or pawned. 

Thirty years 

The date of the deposit 
or pawn. 

146. — Before a Court establiHbed by 
Koyiil Charter in the exercise 
of its ordinary original civil 
jurisdiction by u mort^a^ee 
to recover from the inort- 
gairor the pohsession of ini- 
tnoveable property mort- 
gaged. 

Ditto ... 

Pari X. — Sixty 
years. 

When any part of the_ 
principal * or interest 
was last paid on account 
of the mortgage-debt. ^ 

147. — By a mortgagee for foreclosure 
or sale. 

Sixty years 

When the money secured 
by the mortgage be- 
cniiies due. 

148. — Against a mortgagee to rederni 
or lo recover poHsession of 
immoveable properU' mort- 
gaged. 

t. 

Ditto ti. 

• 

When the right to redeeip 
or to recover possession 
accrues. 

Provided that all claims 
to redeem, arising under 
instruments of mort- 
gage of immoveable 
property situate iu Bri- 
tish Biirinab, which 
have been executed be- 
fore the first day of 
May 1863, shall be go- 
verne<l by the rules of 
limitation in force id 
that province imnie<li- 
ately before the same 

« 


day. 

149. — Any snit by or on behalf of the 
Secretary of State for India 

Ditto 

When the period of limi- 
tation would begiii to 
run under this Act 
against a like suit by a 

in Council. 

' « 1 


*1' 

private person. 
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T^IJEl SECOND SCHEDCJLE— (con«tnue<0^ 
Sei^iyiuf Division : Appeals. 


Description of appeal. 

« 

Period of limita- 
tion. 

Time from which period 
begins to run. 

160. — Under the Code of. Criminal 
Procedure from a sentence of 
death passed by a Sessions 
Judge. 

Seven days 

••• 

The date of the sentence*^ 

• 

161. — From a decree or order of any 
of the High Courts of Judi- 
cature at Fort William. Mad- 
ras, and Bombay, in the ex- 
ercise of its original juris- 
diction. • 

Twenty days 

• • • 

The date of the decree or 
order. 

162.-v«Uiider the Code of Civil Proce- 
dure to the Court of a Dis- 
trict J ndge. 

Thirty days 


The date of the decree or 
order appealed against. 

153.-— Under the same Code, section 
601, to a High Court. 

Ditto 

a • • 

The date of the order re- 
fusing the certificate. 

164. — Under the Code of Criminal 
Procedure to any Court other 
than a High Court. 

Ditto 

••• 

The date of the sentence 
or ^ order appealed 
against. 

156. — Under the same Code to a High 
Court except in the cases 
provided for by No. 160 and 
No. 157. 

Sixty days 


Ditto. 

156. — Under the Code of Civil Proce- 
dure to a High Court except 
in the cases provided for by 
No. 161 and No. 153. 

Ninety days 

•t. 

1 

The date of the decree 
or order appealed 
against. 

167. — Under the Code of Criminal 
Procedure from a judgment 
of acquittal. 

Six months 


The date of the judg- 
ment appealed against. 


Thwd Divisiovw: Applications. 


Desoription of application. 


Period of limita- 
tion. 


Time from which period 
begins to ran. 


158. — Under the Code of Civil Proce- 
dure to set aside an award. 
169. — For leave to appear and defend 
a suit under chapter zxxix. of 
the Code of Civil Procedure. 

160. — For an order under section 629 

of the same Code restoring 
to the file a rejected applica- 
tion for review. 

16 1, — For the issue of a notice under 

section 258 of the sain^Code 
to shew cause whj^ the pay- 
ment or adjustment therein 
mentioned should not be re- 
corded as certified.^ 


Ten days 
Ditto 


Fifteen days 


Twenty days 




... When the award is sub- 
mitted to the Court. 

When the summons is 
served. 

When the application for 
review is rejected. 


••• 


\yhen the payment or 
adjustment is ;DQade. 


« ^ Act XIJU of 1879. a. 106. 
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LIMITATION. 


THE SECOND SCHEDULE— 

Third Division .* Applieationa — (contiaued). 


Description of application. 

Period of limita- 
tion. 

Time from which period 
begins to run. 

162. — For a review of jnd|;ment by 
any of the High Courts of 
Judicature at Fort WilliHm, 

Twenty days 

• •• 

The date of the decree or 
order. 

Madras, and* Domba 3 \ in the 
exercise of its origtual juris- 
dictiou. 




163. — By a plaintiff for an order to 
set aside a dismissal by de- 
fault. 

Thirty days 

set 

The date of the dismissal. 

164. — By a defendant for an order to 

Ditto 

• 

The date of executing 

set aside a judgment ex 
parte. 


• 

any process for eifforo- 
ing the jndgment. 

165. — Under the Code of Civil Pro- 
cedure. by a person dispos- 
sessed of immoveable pro- 
perty, and disputing the 
right of the decree- holder or 
purchaser at a sale in execu- 
tion of a decree to be put 
into possession. 

Ditto 

• ss 

The date of the dispue- 
session. 

166. — To set aside a sale in execution 
of a decree, on the ground of 
irregularity in publishing or 
conducting the sale, or on 
the ground that the decree- 
holder has purchased with- 
out the permission of the 
Court.* 

Ditto 

1 


The date of the sale. 

167. — Complaining of resistance or 
obstruction to deliver 3 » of 

Ditto 

... 

The date of the resist- 
ance, obstruction, or 

possession of immoveable 
property decreed or sold in 
execution of a decree or of 
dispossession in the delivery 
of possession to the decree- 
holder or the purchaser of 
such property. 


v> 

dispossession. 

168. — For re-admission of an appeal 
dismissed for want of prose- 
cution. 

Ditto 

■ St 

The date of the dismissal. 

169. — For a re-hearing of an appeal 
heard ex parte in the absence 
of the respondent. 

Ditto 

s 1 1 

The date of the decree in 
appeal. 

170. — For leave to appeal as a pauper. 

Ditto 

... 

The date of the decree 
appealed against. 

171. — Under section 363 or 365 of 
the Code of Cfrvil Procedure 

Sixty days 

•V 

The date of the plaintiff's 
or appellant's death. ^ 

by a person claiming to be 
tne legal representative of a 
deceased plaintiff or appel- 
lant.* 

• 



• Soa Aot Xn. ot 1879, a. 108. 
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THE SECOND SCHEDULE— («m«in««<i)- 

Third Diviaion .* Applieatiozu — (continued). 


Description of application. 


♦171A.-r-Under section 366 of the 
same Code, by the defendant 

•171B. — Under section 368 of the 
same Code, to have the repre- 
sentative of a deceased de> 
fendant made a defendant. 
*17lC. — Under section 371 of the 
same Code, for an order to 
set aside an order :£or abate- 
ment or dismissal. 

172. — By a purchaser at an execution- 

sale to set aside the sale on 
the ground that the person 
whose interest in tlie pro- 
perty purported to be sold 
had DO saleable interest there- 
in. 

173. — For a review of judgment, ex- 

cept in the cases provided 
for hy No. 162. 

174. — By a creditor of an insolvent 

jiidgiiiont-debtor under sec- 
tion 353 of the Code of Civil 
Procedure. 

175. — For payment of the amount of 

a decree b}’ instalments. 

176. — Under the Code of Civil Proce- 

dure, section 516 or 525, that 
an award bo filed in Court. 

177. — For the admission of an appeal 

to Her Maje 8 t 3 ^ in Council. 

178. — Application for which no period 

of limitation is provided else- 
where in this schedule, or by 
the Code of Civil Procedure, 
section 230. 

179. — For the execution of a decree 

or order of any Civil Court 
not provided for by No. 180 
or by the Code of Civil Pro- 
cedure, section 230. 


V 


8ee Act XII. of 1870, s. 103. 


Period of limita- Time from which period 
lion. I begins to run. 


Sixty days 
Ditto 

Ditto 

Ditto 

Ninety days 
Ditto 

Six months 
Ditto 

Ditto 

Three years 


The sixtieth day from 
the date of the plaint- 
iflE’s death. t 

The date of the defend- 
ant's death. 


The date of the order foe 
abatement or dismissal. 


The date of the sale. 


The date of the decree 
or order. 

The date of the publica- 
tion of the schedule. 


The date of the decree. 
The date of the award. 


The date of the decree 
appealed against. 

When the right to apply 
accrues. 


Ditto ; or, where a 
certified copy 
of the decree or 
order has been 
registered, six 
years. 


1. The date of the decree 
or order, or 

2. (where there baa been 
an appeal) the date of 
the noal decree oV order 
of the Appellate Courts 
or 

3. (where there baa been 
a reviow of judgment) 
the date of the decision 
passed on the review, or 

4. (where the application 
next hereinafter men- 
tioned has been made) 


t See Act VIIT. of 1880. 

a C M.— 33 
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LIMITATIOK. 


THE SECOHD' SOHEDULE^(tfon<fWtt«d). 
Third Dimsion : JppliciUians — (continued). 


Description of application. 


Time from which period 
begins to run. 


the date of applying in 
accordance with law to 
the proper Court for 
execution, or to take 
some step in aid of 
execution of the decree 
or order, or 

5. (where the notice next 
horeinufter mentioned 
has been issued)thedate 
of issuing a notice under 
the Code of Civil Pro- 
cedure, section 248, or 

6. (where the application 
is to enforce any pay- 
ment which the decree 
or order directs to be 
made at a certain date) 
such date.® 

Explanation /. — Where 
the decree or order has 
been passed severally In 
favour of more persons 
than one, distinguish- 
ing portions of the sub- 
ject-matter as payable 
or deliverable to each, 
the* application men- 
tioned in clause 4 of this 
Number shall take ef- 
fect in favour only of 
Hiich of the said persons 
or their representatives 
as it may be made by. 
But when the decree or 
order has been passed 
jointly in favour of 
more persons than one, 
such application, if 
made by any one or 
more of them, or by his 
or their representatives, 
sliall take effect in 
favour of them all. 

Where the decree or or- 
der had been passed, 
severally, against more 
persons than one, dis- 
tinguishing portions of 
the subject-matter as 
payable or deliverable 
by each, the application 


SeaAct XII. of 1879, s. 108. 
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26 » 


THE SECOND SCHEDULE— 

Third Division : Applicati<m8 — (concluded)* 


Description of application. Period of limita- Time from which period 

tion. begins to run. 


180. — To enforce a judgment, decree. Twelve jears 
or order of Court estab- 
lished by Royal Charter in 
the exereise of its ordinary 
original civil jurisdiction, or 
an order of Her Majesty in 
Connoil. 


shall take effect against 
only such of the said 
persons or their repre- 
^ntatives as it may be 
made against. But 
where the decree or or- 
der has been passed 
jointly against more 
persons than one, the 
application, if made 
against any one or more • 
of them, or against his 
or their representatives, 
shall take effect against 
them all. 

Explanation 11 . — “ Pro- 
per Court means the 
CoiiH whose duty it is 
(whether under section 
226 or 227 of the Code 
of Civil Procedure or 
otherwise) to execute 
the decree or order. 

When a present right to 
enforce the judgment, 
decree, or order accrues 
to some person capable 
of releasing the right : 

Provided that when the 
'judgment, decree, or 
order has been revived, 
or some part of the 
principal money secured. 
thereby, or some interest 
ou such money has been 
paid, or some acknow- 
ledgment of the right 
thereto has been given 
in writing, signed by 
the person liable to pay 
such principal or inter- 
est, or his agent, .to the 
person entitled thereto 
or his agent, the twelve 
years shall be computed 
from the date of suob 
revivor, payment, or 
acknowledgment, or the 
latest of such revivors, 
payments, or acknow- 
ledgments, as the case 
may be. 
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LUNACY-MOFUSSIL COURTS. 

ACT .NO. XXXV. OF 1868 . 


Beobived the G.-G.’s Assent on tub 14th September 1858. 

An A cl to TnaAe dettcr provision for the care of the estates of Lunatics not 
subject to the jv/risdiction of the Supreme Courts of Judicature.* 


Whereas it is expedient to make better provision for the care of the 
estates of lunatics not subject to the jurisdiction 
Preamble. Supreme Courts of j udicature ; and to pre- 

scribe general rules by which the state of mind of persons not subject to such 
jurisdiction, who are alleged to be lunatic, may be enquired into and ascer- 
tained ; It is enacted as follows : — 

1. [Repealed by Act XIV. oj 1870.\ 

2. Whenever any person not subject to the jurisdiction of the Supremo 
Power to institute enquiry, Courts, who is possessed of property, is alleged to 

when possessor of property is be a lunatic, the Civil Court within whose juris- 
alleged to be lunatic. diction such person is residing! may, upon such 

application as is hereinafter mentioned, institute an enquiry for the purpose 
of ascertaining whether such person is or is not of unsound mind and inca- 
pable of managing his affairs. 

3* Application for such enquiry | may be made by any relative of the 
Who may apply for en- alleged lunatic, or by any public curator appointed 
R'liry. under Act XTX. of 1841, or by the Government 

Pleader, or, if the property of the alleged lunatic consist in whole or in part 
of land or any interest in land, by the Collector of the district in which it is 
situate. If the property, or any part thereof, be of such a description as by 
the law in force in any Presidency where such property is situate would 
subject the proprietor, if disqualified, to the superintendence of the Court 
of Wards, the application may be made by the Colleotor on behalf of the 
Court of Wards. ^ , • 

When the Civil Oo^rt is about to institute any such enquiry as afore- 
No«o. of enquiry to be “id, it shall cause notice to be given to the alleged 
given to lunatic. Service of lunatic of the^ time and place at which it is pro- 

posed to hold the enquiry. If it shall appear that 
the alleged lunatic is in such a state that personal service on him would be 
ineffectual, the Court may direct such substituted service of the notice as it 
shall think proper. The Court may also direct a copy of such notice to be 
served upon any relative of the alleged lunatic. 

6. The Civil Court may require the alleged lunatic to attend at such 
Power to require attend- convenient time and place as it may appoint for 
ance of, Mdto au^orizo the purpose of being personally examined by the 
oersons to have access to, Court, or by any person from whom the Court 
lunatic. ^ desire to have a report of the mental capacity 

and condition of such allied lunatic.§ The Court hiay likewise make an 


XV * Fi 874^ ^ ^ whole of British India, except tbe Scheduled Districts, by Act 

t 2 B. L. R., A. 0. J., 246. 


± The application must be verified. — ^^Suth. W. B., C. R., 267. 
S See 7 Buth. W. R., C. R., 246. 
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LVNACy-MOFUSSIL COURTS. 


1868. 

Acrid 


subordinate Court. 
Ciyil Court. 


3rder of 


order authorizing any person or persons therein named to have access to the 
alleged lunatic for the purpose of a personal examination. 

6. The attendance and examination of the alleged lunatic under the 
Rules re«pectinff attend- provisions of the last preceding section shall, if 

ttuce and examination where the alleged lunatic be a woman who, according to 
lunatic IS a woman of rank. manners and customs of the country, ought not 

to be compelled to appear in public, be regulated by the rules in force for 
the examination of such persons in other cases. 

7. The Civil Court, if it think fit, may appoint two or more persons to 
Appointment of aasefl^rs. act as assessors to the Court in the said enquiry. 

Order of Court. Upon the completion of the enquiry, the Court 

shall determine whether the alleged lunatic is or is not of unsound mind, 
and may make such order as to the payment of the costs of the enquiry by. 
the person upon whose application it was made, or out of the estate of the 
alleged lunatic, if he be adjudged to be of unsound mind, or otherwise, as it 
may think proper. 

8. If the alleged lunatic reside at a distance of more than fifty miles 

Issue of commission to sub- where the Civil Court W which the 

application shall have been made is held, the said 
Court may issue a commission to any subordinate 
Court to make the enquiry, and thereupon the said 
subordinate Court shall conduct the enquiry in the manner hereinbefore 
provided. On tfie completion of the enquiry, the subordinate Court shall 
report its proceedings, with the opinions of the assessors, if assessors have 
been appointed, and its own opinion on the case ; and thereupon the Civil 
Court shall make such order in the case as it thinks proper.* 

9. When a person has been adjudged to he of unsound mind and inca- 
pable of managing his affairs, if the estate of such 
person or any part thereof consist of property 
which by the law in force in any Presidency sub- 
jects the proprietor, if disqualified, to the superin-* 
tendence of the Court of Wards, the Court of 

Wards shall be auttiorized to take chc^rge of the same. In all other cases, 
except as otherwise hereinafter provided, the Civil Court shall appoint a 
manager of the estate. Any near relative of the lunatic or the public curator, 
or, if there be no public curator, any other suitable person, may be appointed 
manager.! 

10. Whenever a manager of the estate of a lunatic is appointed by the 
Appointment of firuar^ian Civil Court, the Court shall appoint a fit person to 

by Civil Court. be guardian of the person of the lunatic. The 

manager, unless he be the public curator, may be appointed guardian : Pro^ 
vided always that the legal heir of the lunatic shall not, in any case, be ap* 
pointed guardian of his person. 

11. If the estate consist in whole or in part of land or any interest in 

^ I.....!.'..*- land not subject to the jurisdiction of the Court of 

if consisting of land not sub- Wards, the Civil Court, instead of appointi^ug « 
ject to Court of Wards. Cop- manager, may direct the Collector to take charge 
of the estate, and thereupon the Obllector shall 


Management of lunatic's 


estate, if consisting of pro- 
B^hject to 
Manager 


Court of 
in other 


trol of Collector's proceedings. 


* The Act contemplates only the question of lunacy or sanity at the time of ther inquiry 
There is no provision that the inqiury shall extend to the ascertainment .of ^he period at jsbictt. 
|me all^edMunatic first became of unsound mind.— ^yodAyn Praaad SiiKgh v. UfMitiO Singhf 6 
B. L. R. 509, 617. 

t bee 4 B. L. R. App. 24. 
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appoint a manager of the property and a guardian of the person of the 1853. 
lunatic. All the proceedings of the Collector in the charge of estates undo 
this Act shall be subject to the control of the superior revenue-authorities.^ 

12. If the person appointed to be manager of the estate of a lunatic, or 
Remuneration of managers the person appointed to be guardian of a lunatic’s 
and guardians. person, shall be unwilling to discharge the trust 

gratuitously, the Court or the Collector, as the casetnay he, may fix such 
allowance or allowances, to be paid out of the estate of the lunatic, as, under 
the circumstances of the case, may be thought suitable. 


13. The person appointed to be guardian of a lunatic’s person shall have 
the care of his person and maintenance. When 


Duties of guardian. 


a distinct guardain is appointed, the manager shall 


pay to the guardian such allowance as shall be fixed by the Court or the Col- 
lector, as the case may be, for the maintenance of the lunatic and" of his 
family. 


14. Every manager of the estate of a lunatic appointed as aforesaid may^ 
exercise the same powers in the management of the 
ower o managers. estate as might have been exercised by the proprie- 

tor, if not a lunatic ; and may collect and pay all just claims, debts, and 


liabilities due to or by the estate of the lunatic. But no such manager shall 
have power to sell or mortgage the estate, or any part thereof, or to grant a 


lease of any immoveable property for any period exceeding .five years, with- 
out an order of the Civil Court previously obtained. 


16. Every person appointed by the Civil Court or by the Collector to be 
manager of the estate of a lunatic shall, within 

appoint®™^. 

Proceeding if accuracy of in- deliver m Court or to the Collector, as the case 
ventoij or accounts be im- may be, an inventory of the landed property be- 
pugned. longing to the lunatic, and of all such sums of 

money, goods, and effects, as he shall receive on account of the estate, toge- 
ther with a statement of all debts due by or to the same. And every such 
manager shall furnish to the Court or the Collector annually, within three 
months of the close of the year of the era current in the district, an account 
of the property in his charge, exhibiting the sums receiv(‘d and disbursed on 
account of the estate, and the balance remaining in his hands. If any 
relative of the lunatic, or any public officer, by petition to the Court, shall 
impugn the accuracy of the said inventory and statement, or of any annual 
account, the Court may summon the manager and enquire summarily into 
the matter, and make such order thereon as it shall think proper ; or the 
Court, at its discretion, may refer any such petition to any subordinate 
Courts or to the Collector if the manager was appointed by the Collector. 


16. All sums received by a manager on account of any estate in excess 
Meager to pay proceed. what may be required for the current ex^nsea 

Of estates into the public of the lunatic or of the estate shall be paid into 
treasury. the public treasury on account of the estate, and 

may be invested from time to time in the public securkies. 

17. It shall be lawfullfor any relative of a lunatic to sue for an account 
Relative may sue for an from any manager appointed under this Act, or 

account. from any such person after his removal from office 

or trust, or from his personal representative in case of his death, in respect of 


Repealed in the Lower Provinces of Bengal by Beng. Act TX. of 1879. 
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Act 35. 


any estate then or formerly under his care or management, or of any gams of 
money or other property received by him on account of such estate. 

18> The Civil Court, for any sufficient cause, may remove any manager 
Romoval of manager or appointed by the Court, Aot being a public curator, 
guardian by Civil Court. Re< and may appoint such curator or any other fit per- 
movai by Collector. 8on in his room, and may compel the person so 

removed to make over the property in his hands to his successor, and to 
account to such successor for all moneys received or disbursed by him. The 
Court may also, for any sufiicient cause, remove any guardian appointed by 
the Court. In like manner, the Collector, for any sufficient cause, may 
remove any manager or guardian appointed by the Collector ; and the Court, 
on the application of the Collector, shall compel any manager so removed to 
deliver his accounts and the property in his hands. 


19. The Civil Court may impose a line not exceeding 500 rupees on any 
Manager rofnsingto furnish manager of the estate of a lunatic; who wilfully 

accoiintfl may bo tinod by tho neglects or refuses to deliver his accounts or any 
Court, Sic. property in his hands within the prescribed time or 

a time fixed by the Court, and may realize such fine by attachment and sale 
of his property under the rules in force for the execution of decrees of Court, 
and may also commit the recusant to close custody until he shall deliver such 
accounts or property. 

20. If it appears to the Civil Court, having regard to the situation and 
When Court may apply co"‘<ition in life of the lunatic and his family, and 

property for lunatic’s main- the account and description of his property, to be 
toimnce without appointing unnecessary to appoint a manager of the estate as 
managei. hereinbefore provided, the Court may, instead of 

appointing such manager, order tliat the property, if money, or if of any 
other description the produce thereof, when realized, be paid to such person 
as the Court may think fit, to be applied for the maintenance of the lunatic 
and his family. 

21. When any person has been adjudged to be of unsound mind and 

incapable of managing his affairs, if such person, or 

qu^y to “'‘y O'- having Of 

person has coasod to be of un- claiming any.iiitcrest 111 respect of his estate, shall 
sound mind, and nmy order represent by petition the Civil Court, or if the 
estate to e restore . Court shall be informed in any other manner, that 

the unsoundness of mind of such person has ceased, tlie Court may institute 
an enquiry for the purpose of ascertaining whether such person is or is not 
still of unsound mind and incapable of managing his affairs. The enquiry 
shall be conducted in the manner provided in section 4 and the four following 
sections of this Act ; and if it be adjudged that such person has ceased to be 
of unsound mind and incapable of managing his affairs, the Court shall make 
an order for his estate to be delivered over to him, and such order shall be 


final.. 

22. Except as otherwise herein provided, all orders made by a Civil 
Orders appealable. Court, or by any subordinate Court under this Aot, 

shall be open to appeal under the rules in force for 
appeals in miscellaneous cases. , 

23., The word “lunatic,” as used in this AcJ| unless the contrary appears 
Interpretation-clause. context, shall mean every person found by 

due course of law to be of unsound mind and in- 
capable of managing his affairs. The expression “ Civil Court” shall mean 
the principal Court of original jurisdiction in the district. Words importing 
the masculine gender shall include femalea 
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ACT NO. XXXIV. OF 1858. 

RrcbIvIsd the G.-G.’s Assent on the 14th Heptembee 1858. 

An Act to regulate proceedings in Lunacy in the Courts of Judicature 
established by Royal Charter.* 

Whereas the several Courts of Judicature established by Royal 
Proamble. Charters within the British territories in India 

are authorized and empowered by their respec- 
tive Charters to appoint guardians and keepers of the persons and estates 
of lunatics, and to inquire into» hear, and determine questions of alleged* 
lunacy by inspection of the person, or by such other ways and means by 
which the truth may best be discovered and known ; and whereas, ac- 
cording to the practice of the said Courts, questions of alleged lunacy 
are determined by inquisition taken before a jury, and it is expedient to 
lessen the cost and to alter the mode of enquiry into such questions, and 
also to empower the said Courts to make provision for the 'due management 
of the estates of lunatics ;t It is enacted as follows : — 

1. It shall be lawful for any of the said Courts of Judicature, on 

Court may order enquiry application as is hereinafter mentioned, to 

as to persons alleged to be make an order directing an enquiry whether any 
insane. person subject to the jurisdiction of the Court, 

who is alleged to be lunatic, is or is not of unsound mind and incapable of 
managing himself and his affairs. J The order may also contain directioUs 

lor other enquiries concerning the nature of the 
oonoerning properly, &c., of property belonging to the alleged lunatic, the per- 
lunaUc. sons who are his relatives or ilext-of-kin, the time 

during which he has beeipof unsound mind, or such other matters as to the 
Court shall seem proper. 

2. Application for such enquiry may be made by any persons related 
Application by whom to be by blood or marriage to the alleged lunatic, or by 

made. the Advocate-General. 

3. The order made by the Court upon such application shall direct 

Ordinarily, enquiry to be enquiry to be by the Court itself. It shall 

by the Court. nevertheless bo lawful for the Court, if it see 

sufficient cause for so doing, to direct the enquiry 
Enquiry by Judge in to be executed in chambers before a single Judge' 

olMinW Oj thg Court. 

Reasbnahlo notice of the time and place appointed for the enquiry 
Notice of enquiry to be alleged lunatic. If it shall 

given to lunatic. * appear that the alleged lunatic is in such,. a state 

Service of notice.' {hat personal service on him would be ineffec- 

tual, the Court may direct such substituted service of the notice as it 

* Founded, to,w>mo extent, on 10, 17 Yio., o. 70 (the tiunaoy Ttegulation Act, 18S3). 
f See Ben^ A«t-IV. of 187(H »■ 06. * 

$ Jie AratMon, 2 Bouln. 71 s SaAgtaxm T. Damin, 8 Yes. 06. 


O. O. M 34 
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1868. shall think proper. The Court may also, if it think fit, direct a copy of 

such notice to be served upon any person related by blood or marriage to 

Aot 34, alleged lunatic. . , n 

If the enquiry be directed to be executed before a single Judge, it shall 
Lunatic may doraand on- be lawful for the alleged lunatic, at any time be- 
quiry boforo full Court. fore the day fixed for the enquiry, to demand an 
enquiry before the IjpH Court. In such case the enquiry shall be by the 
Court, and a further day shall be appointed for making such enquiry ; and 
in such case the Court may direct such further notices (if any) to be given 
as it may think requisite. 

4. The Court nray, at any time after the application, require the allege 
Power to roqniro attend- ef lunatic to attend at such convenient time and 
anceof lunatic for the pur- place, Within twenty miles 01 the place ot resi- 
poso of being personally oxa- denco of the said lunatic, as it may appoint, for 
the purpose of being personally examined by 
the Court or by any person from whom the Court may desire to have a re- 
aper t of the mental capacity and condition of such sdleged lunatic. 

6. The Court may likewise, at any time after the application for such 
Power to authorize persons enquiry, make an order authorizing any person or 
to have access to lunatic. persons to be therein named, to have access to the 
alleged lunatic for the purpose of a personal examination. 


6- The attendance and examination of the alleged lunatic under the 
Rules respecting attend- provisions of the two last preceding sections shall, 
anco and examination whoro if the alleged lunatic be a woman who, according 
lunatic is a woman of rank. custom and manners of the country, ought 

not to he compelled to appear in public, be regulated by the rules in force 
for the examination of such persons in other cases. 

7. If the enquiry is made by a Judge of the Court, the Judge executing 
Powers of Judge executing the enquiry shall, while so employed, have power 
the enquiry. (subject to the provisions of the last preceding 

section) personally to examine the alleged lunatic, and take such evidence, 
on oath or otherwise, and call for such information, as he may think fit or 
the said Court may direct in order to ascertain whether the alleged lunatic 
is or is not of unsound mind, and shall have the like powers and authority 
as are or may be vested by law in a Judge or Master of the said Oourt^ for 
the investigation of matters referred to them by the Court. 

- , . . The Judge shall report to the Court the result 

of the enquiry. 

8- If the alleged lunatic be not within the local limits of the jurisdic- 
Power to direct enquiry by t-ion of the Court, and the enquiry cannot oonve- 
principal Civil Court of origi- nieiitly be made in either of the modes herein be- 

P™vid«d Court may dirwt 

be, be made before any principal Court of onginal 

jurisdiction in civil cases within whose local juris- 
diction the alleged lunatic may be ; and such last mentioned Court shall ac- 
cordingly proceed to make such enquiry in the same juanner as if the alleged 
lunatic were subject tfi its jurisdiction, and shall /ertify its finding upon the 
matters of enquiry to the Court directing the enquiry. 

The evidence take upon the enquiry shall be recorded by the Court in 
the English language in the form of a narrative, and a copy thereof certified 


principal Civil Court of origi- 
nal jurisdiction within whose 
local jurisdiction lunatic may 
be. 


« Ses ActXVllI. of 1863,0. S. 
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by the Oourt, shall be transmitted, together with any remarks the Court may 
think fit to make thereon, to the Court by which the enquiry was directed. 

9. If the report of the Judge or the finding of a Court under the last 
Power to amend repbrt of preceding section appear tp the Court directing the 
Jud|^ OP finding of Court. enquiry to be defective or inauflicient in point of 
form, it shall be lawful for such last-mentioned Court^ either to amend the 
same, or to refer it back to the Judge, or the Court which made the enquiry, 
to be amended. 


10. It shall be lawful for the Court, on the application of the person at 
..X ^ ^ , whose instance the order direeting an enquiry was 

Court m,y direct now trial. ^ ^ application of the alleRed lunatic, 

or of. any of his relatives authorized by the Court to make the application, 
to direct a new trial of the matters of enquiry according to the usual course 
and practice of the Court in directing new trials in civil cases. ^ If such 
application be granted in a case tried by a single Judge, the order granting 
the same shall direct the enquiry to be made by the full Court. If tlie ap-, 
plication be granted in a case tried under section 8, the Court directing the 
new trial may give such directions regarding the same as it sh^l see fit. 


11. The Court shall make such order as may appear just resp^icting the 

Costs of enquiry co^ts of any enquiry under this Act, and may in- 

clude therein such remuneration to physicians and 

surgeons as the Court, having regard to the nature of the enquiry, shall deem 
reasonable. 

12. If no new trial be directed, the finding of the Court to which the 
Finding if Court or report application for enquiry was made, if the enquiry 

by Judge to bo proceeded on, have been made by such Court, or the report of the 

<>»• ‘^>6 ‘^6 OoUft tO which the 

committees, as an inquisition. « ■, i.i . 

enquiry may have been referred under the provi- 
sions of section 8, as the case may be, shall be of the same force and effect, 
and be proceeded on in the same maimer in regard to the appointment of 
committees of the person and estate of the lunatic, as the inquisition now 
according to practice taken upon tlit; oath of a jury. • 

13. It shall be lawfSl for the Court, on the appointment of committees 
On appointment of commit- ot the person and estate of a lunatic, to direct, by 

tee, tbe Court may give cer- the order of appointment, or by any subsequent 
of "lunatic” order, that the person to whom the charge of the 

estate is coumiitted shall have such powers for the 
management thereof as to the Court shall seem necessary and proper, reference 
being had to the nature of tlie property, whether moveable or immoveable, 
of which the estate may consist. But such powers shall not extend to the 
sale or charge by way of mortgage of the e.state or any part thereof, or to 
the letting of any immoveable property, unless for a term not exceeding 
three years. 

14. The Master of the Court* shall be at liberty, without an order of 
Ufaater to receive proposals reference, to receive any proposal and conduct any 

concerning maiiagemont,BaM enquiry respecting the mail ageraent of the estate 
order of ^ ^ lunatic, if such proposal relate to any matter 

which the committee of the estate has not been 
empowered by an order under the last preceding section to dispose of. The 
Master may likewise, without reference, receive and enquire into any propo- 

* See s. 31 infnt, and Act XVIII. of 1863, s. 5. 


186d. 

Axstd4. 



268 


LUNACY^SUPBEME C0VBT8. 


1868. sal relating to the sale or charge by way of mortgage of the estate or of any 
. ^ part thereof, or to the letting of any immoveable property for a term ex- 

Act 34, ceeding three years. 

15. The Master shall report to the Court on the proposal ; and the Court 

Court to make order upon Buhject to the provisions of this Act, make 

the report of the Master. such order Upon the report, and respecting the 
costs, as shall, under* the circumstances, seem just 

16. The Court or the Master shall once in the matter of each lunacy, 

Master to determine what “^7 afterwards from time to time, determine 

relatives to attend prodeed- whether any one or more and (if any) how many 
and api>oint guardian of ^nd which of the relatives or next-of-kin shall 
in ant re ative. attend before the Master, at the cost of the estate, 

in any proceeding connected with the management thereof ; and, if any such 
relative or next-of-kin is an infant, may, from time to time, appoint a fit per- 
son to be his guardian for the purposes of the lunacy. 

• 17. The Court may, qn application made to it by petition concerning 

Court may make orders o^atter whatsoever connected with the lunacy, 

concerning mattSs connected make such Order, subject to the provisions of this 
with lunacy. respecting the application and the costs there- 

of, and of the consequent proceedings, as shall, under the circumstances, seem 
just. 

18. The Court may, if it appears to be just, or for the lunatic’s benefit, 

Lunatic’s property may be ^^at any property, moveable or immoveable, 

sold for debts, maintenance, of the lunatic, and whether in possession, reversion, 
remainder, contingency, or expectancy, b^ sold or 
charged by way of mortgage, or otherwise disposed of, as may seem most ex- 
pedient, for the purpose of raising money to be applied for any of the follow- 
ing purposes : — 

1. The payment of the lunatic’s debts, including any debt incurred for 
his maintenance or otherwise for his benefit : 

2. The discharge of any incumbrance on his estate ; 

3. The payment*of, or provision fqr, the expenses of his future main- 
tenance and the maintenance of his family, includih'g the expenses of his re- 
moval to Europe, when he shall be so removed, and all expenses incidental 
thereto : 

4. The payment of the costs of any enquiry under this Act, and of any 
costs incurred by order or under the authority of the Court. 

19. The committee of the lunatic’s estate shall, in the name and on be 
Committee to execute con- l^^lf of the lunatic, execute all such conveyances 

veyances. and instruments of transfer relative to any sale, 

mortgage, or other disposition of his estate as the Court shall order. In like 
To execute powers. manner such committee shall, under the order of 

the Court, exercise all powers whatsoever vested 
in a lunatic, whether the same are vested in him for his own benefit or in the 

character of trustee or guardian. 

• * 

20. Where a person, having contracted to seif or otherwise dispose of 
Court may order perform- his estate or any part thereof, afterwards becomes 

nnee of contract. lunatic, the Court may, if the contract is such as 

the Court thinks ought to be performed, direct the committee of the estate 
to oxecute such conveyances and to do i^ch^other acts in fulfilment of the 
contract as it shall think proper. 
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21. If a member of a partnership firm be found lunatic, the Court may, 

Partner fonnrt lunatic. application of the other partners, or of any 

person who appears to the Court to be entitled to 
require the same, dissolve the partnership ; and thereupon, or upon a dissolu- 
tion by decree of Court or otherwise by due course of law, the committee of 
the estate may, in the name and on behalf of the lunatic, join with the other 
partners in' disposing of the partnership property upon ^uch* terms, and shall 
do all such acts for carrying into effect the dissolution of the partnership, as 
the Court shall think proper. 

22. Where a lunatic has been engaged in business, the Court may, if it 
Disposal of business pro- appear to be for the lunatic’s benefit that the busi- 

ntiaea. ness premises should be disposed of, order the com- 

mittee of the estate to sell and dispose of the same ; and the monciys arising 
from such sale shall be applied in such manner as the Court shall direct. 

23. Where a lunatic is entitled to a lease or under-lease, and it appears 
Committee may dispose of be for the benefit of his estate that it should be 

lease. ‘disposed of, the committee of the estate may, by 

order of the Court, surrender, assign, or otherwise dispose of the same to such 
person for such valuable or nominal consideration, and upon such terms, as 
the Court shall think fit 

24. If a lunatic is possessed of any landed property situate beyond the 

When Court of Wards may, limits of the jurisdiction of the Court which, 

assume charge of lunatic’s by the law in force in the presidency wherein such 
land is situated, subjects the proprietor, if disquali- 
fied, to the superintendence of the Court of Wards, the said Court of Wards 
may assume the charge of such landed property, and manage the same accord- 
ing to the rules for the time being in force for such management. 

Provided that, in such case, no further proceedings in respect of the 
Proviso lunacy shall be taken under any such law, nor shall 

it be competent to the Court of Wards or to any 
Collector to appoint a guardian of the person of the said lunatic or a manager 
of the estate except of the landed property which so subjects the proprietor 
as aforesaid. • 

Provided also that tlie surplus of the income of such landed property, 
Disposal of surplus income after providing for the discharge of the Govern-, 
of land. ment revenue and expenses of management, shall 

be disposed of from time to time in such manner as the Supreme Court shall 
direct, and not otherwise. 

Provided further that nothing contained in this section shall affect the 
This section not to affect powers given to the Supremo Court by sections 18, 
certain powers given to Su- 19, and 20 of this Act, or (oxet^.pt so far as relates 
premc Court by ss. Id, 19, 20. management ot the said landed property 

which so subjects the proprietor as aforesaid) the powers given by any other 
section of this Act 

26. Where any stock or Government securities, or any share in a 
Stock transferable to In- (tranafemble within the said territories 

dia, belonging to lunatic, may, or the dividends of which are payable there), is 
bo ordered to be transfer- standing in the name of, or fs vested in, a lunatic 
• beneficially entitled thereto, or in a committee of 

the estate of a lunatic, or in a trustee for him, and the committee dies intes- 
tate, or himself becomes lunatic, or is out of the jurisdiction of the Court, or 
it is uncertain whether the committee be living or dead, or he neglects or 
refuses to transfer the stock, securities, or shares, or to receive and pay the 


1858. 

34. 
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1858. dividends to a new committee or as he directs within fourteen days after be^ 
— — — ing required l)y him to do so, then the Court may order some fit person to 
Aot 34. make such transfer, or to transfer the same, and to receive and pay over the 
dividends in such manner as the Court may direct, and such transfer or pay- 
r ment shall be valid and effectual for all purposes. 

26. Where any such stock or Government securities or share in a 

stock of lunatic «»riding « standing in the name of, or vested 

out of India, and not with- m, any person residing out of the said territories, 
in the United King* lorn, may and not in any part of the United Kingdom, 
be ordered to bo runs erre . Court, upon being satisfied that such person 
has been declared dt unsound mind, and that his personal estate has been 
vested in a curator or manager, according to the laws of the place where fie 
is residing, may order some lit person to make such transfer of the stock, 
securities, or shares, or of any part thereof, to such curator or manager or 
otherwise, and also to rcccuve and pay over the dividends and proceeds, as 
the Court may think fit ; and any act done in pursuance of such order shall 
• be valid and effectual for all purposes. 

27. If it appears to the Court, having regard to the situation and 
Power to apply property for co'“Jition in life of the lunatic and his family and 

lunatic’s luaintcnanco without the other circumstances of the case, to be expedi- 
api>ointin^ committoo. that his property should be made available for 

his or their maintenance in a direct and inexpensive manner, it may, instead 
of appointing a committee of the estate, ord(!r that the property if money, 
or if of any other description the produce thereof, when realized, be paid to 
such person as the Court tnay think fit, to be applied for the purpose afore- 
said ; and all payments so made shall be a good discharge to the person 
making the same. 

28. If it appears to the Court that the unsoundness of mind of a luna- 
Liko power in case of tom- tic is ill its nature temporary, and that it is expe- 

porary lunacy. dienb to make temporary provision for his main- 

tenance or for the maintenance of his family, the Court may, in like man- 
ner as under the last preceding section, direct his property, or a suflicient 
part of it, to be appTied for the purposi^ aforesaid. 

m 

^ 29. When any person has been found of unsound mind, and it shall bo 

Procoedings in lunncy to shown to the Court, either on the application of 
cease or bo «ot aside if Court such person or of any other person acting on hia 
mTml hal ceased^^ behalf, or on the information of any other person, 

that there is reason to believe that such unsound- 
ncs.s of mind has ceased, the Court may make an order for enquiry whether 
such person is or is not still of unsound mind and incapable of managing him- 
self and his affairs. 

The enquiry shall be conducted in the same manner and subject to the 
samd rules as are hereinbefore prescribed for an enquiry into the unsound- 
ness of mind of an alleged lunatic ; and if it be found that the unsoundness 
of mind has ceased, the Court shall order -all proceedings in the matter of 
the lunacy to cease or to \»e set aside on such terms |ind conditions as under 
the circumstances of fhe case shall appear proper^# 

30. The Court may, from time to time, makes such orders, not inoonsist- 
Vower to make general ent vrith the provisions of this Aot, as shall seem 
meet for carrying into etfecc the purposes of this 
-Act, and for regulating the mode of proci%‘ding before the Court, or before a 
J udgo of the Court, or the Master, in matters of lunacy. 
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31. Every power given by this Act to the Master of any of the said 1868^ 

Powers of Master exer- Courts may also be exercised by a J udge of any of — - 

ciseable by Judge. the said Courts. Aot 34* 

32. Unless the contrary appears from the context, the word lunatic,” 

Interpretotion-olause. “ Act, shall mean any person found 

by due course of law to be of unsound mind and 
incapable of managing his affairs. Words iftiporting the singular number 
shall include the plural number, and words importing the pural number shall 
include the singular. Words importing the masculine gender shall include 
females. 
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INDIAN MAJORITY ACT, 

NO. IX. OF 1875. . 


Rbcbived tub G.-G.*s Assent on tub 2nd March 1875. 
An Act to amend the Law respecting the age of majority. 


Local extent. 

Commencement and opera- 
tion. 


Savings. 


Whereas, in the case of persons domiciled in British India, it is expe- 
Preamble. dient to prolong the period of nonage, and to 

attain more uniformity and certainty respecting the 
age of majority than now exists \ It is hereby enacted as follows : — ^ 

Short title. called “ The Indian Ma- 
jority Act, 1876 • 

It extends to the whole of British India, and, so far as regards subjects 
of Her Majesty, to the dominions of Princes and 
States in India in alliance with Her Majesty ; 

and it shall come into force ‘and have effect 
only on the expiration of three months from the 
passing thereof. 

2. Nothing herein contained shall affect — 

(a) the capacity of any person to act in the following matters (namely), 
—Marriage, Dower, Divorce, and Adoption; 

(b) the religion or religious rites and usages of a^y class of Her Ma- 
jesty’s subjects in India ; or 

(c) the capacity of any person who before this Act comes into force has 
attained majority under the law applicable to him. 

3. Subject as aforesaid, every minor of whose person or property a 
Age of maiprity of peraons fuardian has been or shall be appointed by any 
domiciled in British India, Court of J ustice, and every minor under the juris- 
diction of any Court of Wards, shall, notwithstanding anything contained 
in the Indian Succession Act (No. X. of 1865) or in any other enactment, 
be deemed to have attained his majority when he shall have completed his 
age of twenty-one years and not before. 

Subject as aforesaid, every other person domiciled in British India shall 
be deemed to have attained his majority when he shall have completed his 
age of eighteen years and not before. 

4h In computing the age of any person, the day on which he was born 
Age of majority how com- is to be included as a whole day, and he shall be / 
puted. deemed to have attained majority, if he falls within 

the first paragraph of section three, at the beginning of the twenty-first 
anniversary of that day, an^ if he falls within the second paragraph of sec- 
tion three, at the beginning ef the eighteenth anniversary of that day. 

Illustrations, 


(a.) Z is boro in British India on the first day of January 1860, and has a 
British Indian domicile. A guardian of his person is appointed by a Court of 
Justice. Z attains majority at the first moment of the first day of January 1871. 

, 0, C M.— 35 
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(ft.) Z 18 born in Britifili India on the twenty-ninth day of ‘Febraary 1852, and 
has a British Indian domicile. A guardian of his property is appointed by a Court 
of Justice. Z attains majority at the first moment of the twenty-eighth day of 
February 1873. 

(o.) Z 18 born on the first day of January 1850. He acquires a domicile in 
British India. No guardian is appointed of his person or property by any Court 
of Justice, nor is he ynder the jurisdiction of any Court of Wards. Z attains major- 
ity at the first moment of the first day of January 1868. 
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MARRIED WOMEN'S PROPERTY ACT. 

NO. III. -OF 1874. 


Beosiv£D thb G.-G.’b Assent on the 24th February 1874. 

An Act to eoqplain and amend the law relating to certain Married fFomen 

and for other purposes, • 

Whereas it is expedient to make such provision as hereinafter appears 
for the enjoyment of wages and earnings by women 
married before the first day of January 1866, and 
for insurances on lives by persons married before or after that day : 

And whereas by the Indian Succession Act, 1865, section four, it is 
enacted that no person shall by marriage acquire any interest in the propert)r^ 
of the person whom he or she marries, nor become incapable of doing any 
act in respect of his or her own property, which he or she could have done, if 
unmarried : 

And whereas by force of the said Act all women to whose marriages it 
applies are absolute owners of all property vested in, or acquired by, them, 
and their husbands do not by their marriage acquire any interest in such pro- 
perty, but the said Act does not protect such husbands from liabilities on 
account of the debts of their wives contracted before marriage, and does not 
expressly provide for the enforcement of claims by or against such wives \ 

It is hereby enacted as follows : — 

/. — Preliminary, 


Short titlo. 


1. This Act may be called “The Married 
Women’s Property Act, 1874.” 


2. It extends to the whole of British India, and, so^far as regards sub- 

Extent and applioatioii. J®®*® Majesty, to the dominions of Princes 

and States in India in alliance with Her Majesty. 

But nothing herein contained applies to any married woman who at the 
time of her marriage professed the Hindu, 'Muhammadan, Buddhist, Sikh, or 
Jaina religion, or whose husband, at the time of such marriage, professed any 
of those religions. 

And the Governor-General in Council may from time to time, by order, 
either retrospectively from the passing of this Act or prospectively, exempt 
from the operation of all or any of the provisions of this Act the members 
of any race, sect, or tribe, or part of a race, sect, or tribe, to whom he may 
consider it impossible or inexpedient to apply such provisions. 

The Governor-General in Council may also revoke any such order, but 
not so that the revocation shall have any retrospective eflect. 

All orders and revocations under this section shall be published in the 
Gazette of India, • • 

The fourth section of* the said Indian Succession Act shall not apply, 
and shall be deemed never to have applied, to any marriage one or both of 
the parties to which professed, at the time of the marriage, the Hindd, 
Muhammadan, Buddhist, Sikh, or Jaina religion. 

3* \Bepealed hy Act XII, of 1876,] 
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2074 , IL — Married Wcmwie Wagee and Earninge, 

A o tr g 4 The wages and earnings of anj married woman acquii^J ,or gained 
Married women’s earnings by her after the passing of this Act, in any einploy- 
to be their separate property, ment, occupation, or trade carried on by her, and 
not by her husband, 

and also any money or other property so acquired by her through the 
exercise of any literary, artistic, or scientific skill, 

and all savings from and investments of such wages, earnings, and pro- 
perty, 

shall be deemed to be her separate property, and her receipts alone shall 
be good discharges for such wages, earnings, and property.^ 

IIL — Insurcmcee hy Wives and Hushands. 

6. Any married woman may effect a policy of insurance on her own be 
Married woman may effect half and independently of her husband ; and the 
-^•policy of inBurance. same and all benefit thereof, if expressed on the 

face of it to be so effected, shall enure as her separate property, and the con- 
tract evidenced by such policy shall be as valid as if made with an unmarried 
woman.! 

6. A policy of insurance effected by any married man on his own lifot 
Insurance by husband for and expressed on the face of it to be for the benefit 
benefit of wife. of his wife, or of his wife and children, or any of 

them, shall enure and be deemed to be a trust for the benefit of his wife, or 
of his wife and children, or any of them, according to the interest so 
expressed, and shall not, so long as any object of the trust remains, be sub- 
ject to the control of the husband, or to his creditors, or form part of his 
estate. 

When the sum secured by the policy becomes payable, it shall, unless 
special trustees are duly appointed to receive and hold the same, be paid to 
the Official Trustee of the Presidency in which the office at which the 
insurance was effected is situate, and shall be received and held by him 
upon the trusts expi eased in the policy, or such of them as are then existing. 

And in reference to such sum he shall stand in the same position in all 
respects as if he had been duly appointed trustee thereof by a High Court 
under Act No. XVIl. of 1864 (^o cmistiiute cm Office of Official Truste^^ 
section ten.| 

Nothing herein contained shall operate to destroy or impede the right 
of any creditor to be paid out of the proceeds of any policy of assurance 
which may have been effected with intent to defraud creditors. 

IV. — Legal Proceedings by and against Married Women. 

• 7 . A married woman may maintain a suit in her own name for the 
Married women may take recovery of property of any description which, bjr 
legal proceeding. fQj-ce qJ Indian Succession Act, 1866, or 

of this Act, is her separate property ; and she shall have, in her own name^ 
the same remedies, both civil and criminal, agajnA all persons, for the pro» 
tection and security of such property, as if she ^ere unmairied, and she shall 
be liable to such suits, processes, and orders in respect of such property as she 
would be liable to if she were unmarried.§ 


® See 88 & 84 Vie., o. 1. 
t ibid, 1. 10 , para. 1, 


& 84 Via, 0 . 1, f. 10, para. 2. 
i Ibid, f. 11. 
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8. If a married woman (whether married before or after the first day 
Wife’s lUbilitj for post- of January 1866) possesses separate property, and 

nuptial debts. if any person enters into a contract with her with 

reference to such property, or on the faith that her obligation arising out of 
such contract will be satisfied out of her separate property, such person shall 
be entitled to sue her, and, to the extent* of her separate property, to recover 
against her whatever he might have recovered in sucU suit had she been 
unmarried at the date of the contract and continued unmarried at the exe- 
cution of the- decree : * 

Provided that nothing herein contained shall affect the liability of a 
husband for debts contracted by his wife’s agency, express or implied, or 
render a married woman liable to arrest or to imprisonment in execution of 
a decree. 

F . — Huahands Liability Jot Wif^a Debta. 

* 

9. A husband married after the thirty-first day of December 1865 shall 
'Husband not liable for not, by reason only of such mfirriage, be liable to, 

wife’s ante-nuptial debts. the debts of his wife contracted before marriage, 

but the wife shall be liable to be sued for, and shall, to the extent of her 
separate property, be liable to satisfy such debts as if she had continued 
unmarried:! 

Provided that nothing contained in this section shall affect any suit 
^ . instituted before the passing of. this Act, nor 

^ ' invalidate any contract into which a husband may, 

before the passing of this Act, have entered in consideration of his wife’s 
ante-nuptial debts. 


1874. 
Aot 3« 


* Arc4«r v. WoAkiMt 8 B. L. R. 872. 


t 83 a 34 Vic., 0 . 03, s. 12. 
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MINORS’ AMENDMENT ACT. 

NO. IX. OF 1861.* 


Bbcbitbo tbb G.-G.’a Assent on thb 24tb April 1861. 

An Act to amend the law relating to Minora. 

Whereas it is expedient to amend the law for hearing suits relative to 
^ the custody and guardianship of minors : It is 

enacted as follows:- 

1. Any relative or friend of a minorf who may desire to prefer any 

. .. .. jclaim in respect of the custody or guardianship of 

° * such minor may make an application by petition,** 

either in person or by a duly constituted agent, to the principal Civil Court 
of original jurisdiction in the district by which such application, if preferred 
In the form of a regular suit, would be cognizable, and shall set forth the 
grounds of his application in the petition. 

The Court, if satisfied by an examination of the petitioner or his agent, 

Notice of epplicatloB. ** appear by agent, that there is ^und for 

proceeding, shall give notice of the application to 
the person named in the petition as having the custody or being in the pos- 
session of the person of such minor, as well as to any other person to whom 
the Court may think it proper that such notice should be given, and shall fix 
as early a day as may be convenient for the hearing of the petition and the 
determination of the right to the custody or guardianship of such minor. 

2. The Court may direct that the person having the custody or being in 
Production, and temporary possession of the person of such minor shall pro- 

custody and protection, of duce Jbim or her in Court or in any other place 

appointed Jiy the Court on the day fixed for the 
hearing of the petition o? at any other time, and may make such order for 
the temporary custody and protection of such minor as may appear proper. 

3> On the day appointed for the hearing of the petition, or as soon after 
Court, after bearing state- “ "“»y practicable, the Court shall hear the 
meats of parties, &o., to statements of the parties or their agents if they 
make ordOT as to custody or appear by agents, and such evidence as they or 
guar lans ip. their agents may adduce, and thereupon shall pro- 

ceed to make such order as it shall think fit in respect to the custody or 
guardianship of such minor and the costs of the case. 

4* In cases instituted under this Act, the Court shall be guided by the 
Procedure procedure prescribed in Act VJII. of 1859t i 

rimplifyvng the Procedure of the Courts of Cvoil 
Judicatwre not established hy Royal Cha/rter) in so far as the same shall be 
applicable and material ^ a^d any order made by the Court may be enforced 
as if such order had been nfade in a regular suit. 


* Declared to apply to the whole of British India, except the Scheduled Districts, by 
Act XV. of 1874. It does not apply to European British minors, 2 N.-W. P. 79, 81. As to 
them, see Aot XIII. of 1874. • 

f See Aot IX. of 1876, s. 8. 
t Superseded by Aot XIV. of 1882. 
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1801. 6. An appeal shall lie to the Sadr Court from any order made by a lower 

TT Appeal. Court under this Act, unjder the rules applicable 

Act 9, to regular appeals to such Sadr Court, except that 

the petition of appeal may be written on a stamp-paper of the value pre- 
scribed for petitions to the Sadr Court ^ 

6* Any order passed under this Act in respect to the custody or guar- 
Ordera not ooatestabtd in dianship of a minor shall not be liable to be con- 
regular suit. tested in a regular suit 

7. Nothing in this Act shall be taken to interfere with the jurisdiction 
Saving of laws. exercised under the laws in force by any Supreme 

Court of J udicature or the Courts of Wards ; or 
under Act XXI. of 1865 ( for rmking better promsion for the eduusation of 
male minors and the marriage of rmle and female minors^ subject to the 
superintendence of the Courts of Wards in the Presidency of Fort Saint 
Georg^f and Act XL. of 1858 (/or making better provision for the care of 
the persone and property of minors in the Presidency of Fort William in 
^Bengal). • 

& The term « Sadr Court” in this Act shall denote the highest Court 

Interpretation-clause. Appeal in any part of the British territories 

in India. 
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PROVINCIAL SMALL CAIJSL COURTS ACT, 

NO. IX. OF 1887. 


tlECBtVKD TUB G.>G.’S ASSKNT ON 24X11 FeRRUARY 1887. 

An Act to consolidate and amend the lav) relatinp to Courts Small Causes estab- 
lished beyond the Presidency-towns. 

WhBrEAS it is expedient to consolidate and ainond the law rolntins: to Conrta of 
Small Cansefl established beyond the local limits for the tinip ludn#? of the ordinary 
original civil jurisdiction of tin* High Conrta of .Indii-atiire at Foil Williliin in Ben- 
gal and at Madras and Bombay ; It is hereby enacted as follows ; — 


CHAPTER r. 
Pbbmminary. 


Title, extent, and com- ^1. (1) This Art may be calL'd ibe Provincial Small 
monoement. Cause Ooiirta Act, 1887. 

(2) It extends to tin* whole of British ln<lia ; ami 

(3) It shall come into force on the lirst day of -Inly 1887. 

^ . Qi. (1) The enaetinenls specified in the first sclie- 

* dole are repealed to tbe extent mentioned in the third 

eolumn thereof. 

(2) Blit all Courts constituted, limits fixed, places appointed, ffppnintments, de- 
clarations, and rnleg made, jurisdiction and powers conferred, forms prescribed, 
directions given, and notifications published under Act No. XF. of 18G5 (an Act to 
consolidate and amend the law relating to Courts of Small Causes beyond the local limits 
of the ordinary original civil jurisdiction of the lligh Courts of Judicature), or under 
any enuctiucnt repealed by that Act, shall, so far as may bo deemed to have hoen 
respectively constituted, fixed, appointed, made, conferred, prescribed, given, and 
published under this Act. 

(3) Any enactment or document referring to Act No. Xl. of I8G5, or to any 
enactment thereby repealed, shall, so far as may be, be construed to refer to this 
Act, or to the corresponding portion thereof. 


Savings. 3. Nothing in this Act shall bo^construed to affeot — 

(а) any proceedings be{pre or afteP decree in any suit instituted before the 

commencement of this Act ; or 

(б) the jurisdiction of a l\fagi.*?trate under any law for the time being in force 

with respect to delits or other claims of a civil nature, or of Village 
Munsifs or Village Pinchayats under the provisions of the Madras 
Code, or of Village Munsifs under the Dekkhan Agri&ulturists’ Relief 
Act, 1879 ; or 

(c) any local law or any special law other than the Code of Civil Procedure. 

4. In this Act, unless there is something repugnant in the subject or context, 
- ... “ Court of Small Causes” means a Court of Small Cfluses 

constituted under this Act, and includes any person exer.- 
cUing jurUdictioD under this Act in any such Court. 


CHAPTER II. 

CONSTITIJTION OF CoUBTS OF SMALL CauHRS. 

5. (1) The Local Governigent, with tbe previous sanction of the Governor* 
General in Council, may, by order in writing, establish a 
ifotoblishment of Courts of of Small Causes at any place within the iorritorieo 

auaas. under its administration beyoud tho local limits for the 

time being of the ordinary original civil jurisdiction of a High Court of Judioatur* 
•■tAblisbed ih a Pfcsidedcy-town. * 


Acta 


0 0. M.— 36 
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(2) The local lirtiits of the jurisdiction of the Court of Small Canses shall ba 
such as the Local (rovcM'njnont may dedne, and the Court may bo hold at sUch place 
Of places within those limits as the Local Go^rernment may appoint. 

6. (1) When a Court of Small Causes has been established, the Local Govern* 
judtre. shall, by order in writing, appoint a Judge o£ 

tlie Court. 

(2) The Judge may be the Judge of one Court of Small Causes or of two or 
more such Courts, as fSio Local Government directs. 

7- (1) A Judge who is the Judge of two or more such Courts may^ with tho 
. . . ^ . . sanction of the District Court, fix the times at which 

the Courts of which he ie 

(2) Notice of the times shall be published in such manner as the High Court 
from time to time directs. 

8. (1) Tho Local Government, with the previous sanction of tho Governor-Go* 

Additional Judea. "f**®/ J" T/n 

^ Additional Judge of a Court of Small Causes or of two 

or more such Courts. 

' (2) The Additional Judge shall discharge such of the functions of the Judge of 

the Courts as the Judge may assign to him, and in the discharge of those functions 
«ha11 oxcrcise the same powers as tho Judge. 

. (3) The Judge may withdraw from tho Additional Judge any business pending 
before him. 

(4) Wlien tho Judge is absent, the Additional Judge may discharge all or any 
tif the functions of the Judge. 

9. A Judge or Additional Judge of a Court of 
Suspension and removal of Small Causes may be suspended or removed from office 
by the Local Government. 

10. The Local Government, after consultation with tho High Court, may, by 

order in writing, direct that two Judges of Courts of 
Tower to require two Judges Small Causes, or a Judge and an Additional Judge of a 
to sit aa a boiica. Court of Small Causes, shall sit together for the trial of 

such class or classes of suits or applications cognizable by a Court of Small Causes 
as may bo described in tho order. 

11. (1) If two fludgcs, or a Judge and an Additional Judge, sitting together 

. , , , under the last foregoing section, differ as to a question 

boS*““" “ of '"^^0 having 11.0 force of law, or in conatni- 

ing a document, tho construction of which may affect 
the merits, they shall draw up and refer, for the decisibn of the High Court, a state* 
iTient of the facts of the case and of the point on winch they differ in opinion, and 
the provisions of Chapter XLVI. of jhe Code of Civil Procedure shall apply to the 
reference. 

(2) If they*differ on any matter other than a matter specified in sub-section 
(1), the opinion of the Judge who is senior in respect of date of appointment as 
Judge of a Court of Small Causes, or, if one of them is an Additional Judge, then 
the opinion of the Judge sitting with him, shall prevail. 

(3) For the purposes of sub-section (2), a Judge permanently appointed shall 
be deemed to bo senior to an officiating Judge. 

12. (1) The Local Government may appoint to a 
Registrar. Court of Small Causes an officer to bo called the Regis- 

trar of the Court. 

(2) Where a Registrar is appointed, ho shall bo the chief ministerial officer of 
tho Court. 

(3) The Local Government may, by order in writing, confer upon a Registrar 
within tho local limits of the jurisdiction of the Coi^rt, the jurisdiction of a Judge 
of a Court of Small Causes for the trial of suits of which the value does not exceed 
twenty rupees. 

(4) The Registrar shall try such suits cognizable by him as the Judge may, by 
general or special order, direct. 

(b) A Registrar may be suspended oi^ removed from office by the Local 
Qovernuient. 
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Subject to any enactment for the time being in force, and to any oi'dors 

Other ninbterial offloew. Government in tliis belmtf, the law 

or practice for the tune l)eiug applicabie to the appornt* 
ueDt, puxiUhinent, and transfer of miniatorial officers of a Civil Court of the l^owest 
grade eompetent to try an original suit of the value of five thousand rupees in that 

g ortion of the territories administered by the Local Goveinimont in which a Court of 
mail Causes is established, hIkiII, so far as it can he iniule applicable, appt}' to the 
appointment, punishment, and transfer of ministerial officers 4 >f tUe Court of Small 
Causes other timn the Registrar (if any) of that Court. 

(1} The ministerial officers of a Court of Small Causes shall, in addition 
Duties of ministerial offi- to any duties mentioned in this Act, or in any other 
•««. enactment for the time being in force, as duties wbicb 

are or may be imposed on any of theni^ discharge su-cb dutifts of a tuinistorial na- 
lure as the Judge directs. 

(3) Tl>e liigb Court may make rules consistent with this Act^ a-nd with any 
other enactment for the time being in force, conferring and imposing on the 
ministerial officers of a Court of Small Causes such powers and duties as it thinks 
lit^ and regukiting the mode in which powers and duties so conferred and iLuposed 
are to be eaereised and performed. 

CHAPTER in. 

JORISDICTION OP COUIITS OP SMALL CAUSES. 

16. (1> A Court of Small Causes shall not take cognizance of the suits specie 
Cognisance of suits by lied in tliie deco>nd schedule as suits excepted from the 
Courts of Small Causes. cognizance of a Court of Small Causes. 

(2) Subject to the exceptions specitied in that schediihs a-mbto the provisions 
of any enactment for the time being in force^ all suits of a civil nature, of whi(‘h: 
the value does not exceed five hundred rupees, sluall be cognizable by a Court of 
Small Causes. 

(3) Subject as aforesaid, the Local Government may, by order fn writing, di- 
rect that all suits of a ciril nature, of which the value does not exceed one thousand 
rupees, sliall be cognizable by a Court of Small Causes mentioned in the order. 

16. Save as expressly provided by this Act or by any other enactment for tho 
Exclusive jurisdictloa of time being in force, a suit cognizable by a Court of 
Courts of Small Causes. Small Causes shall not he tried by any other Court hav- 

ing jurisdiction within the local limits of the jurisdiction of the Court of Suiali 
Causes by which the suit is triable. 

- • 

• CHAPtER IV. 


Practice and Procedure. 

IT. (1) The procedure prescribed in tlie chapters and sections of tlie Code of 
Application of the Code of Civil Procedure specified in the second schedule to that 
Chril Procedure. Code^ as amended by this Act, sbilt, po> far as those 

chapters and sections are applicable^ be the procedure followed in a Court of Small 
Causes in all suits' coguizable by it and in all proceedings arising mit of such suits. 

Provided that an applicant for an order to set aside a decree jiMissed esn parte or 
for a review of judgment shall, at the tinw of presenting his application, either de» 
posit in the Court the amount due from hiin under the decree or in pursuance of the 
jiidgmeDt, or give security to the satisfaction of the Court for the perforinance of 
the decree or compliance with the judgment, as tlio Court may direct. 

(2) Where a person has become liable as surety under the proviso to sub-sec- 
tion (1), the security may be realized in manner provided by section 263 of the 
Code of Civil Procedure. 

18 (1) Suits cognizable, hy the Registrar under sectipn 12, sub-Hcctions (3> 

. , „ . . aiii (4), shall be tried by him, and decrees passed 

Trial of 8u»ta by Rogwfcrar. slmll be executed by him, in like manner in all 

respects as the Judge might try the suits, awl execute the decrees, respectively. 

(2) The Judge may transfer to his own file, or to that of the Additional Judge 
if an Additional Judge bus been upppintod, any suit or other proceeding pending 
on the file of the Registrar. 
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10. (1) When the Jndf^e of a Court of Small Causes is abseot, and an Addi. 
Adiniiuion, return, and re- tional Judge has not been appointed or, huvinir been 
jectionof plaints by Registrar, appointed, is also absent, the Registrar may aoinit a 
plaint, or return or reject a plaint for any reason for which the Judge might return or 
reject it. 

(2) The Judge may, of hie own motion, or on the application of a party, return 
or reject a plaint which IniH been adiiiitted by the Registrar, or admit a plaint which 
has been returned or n-jected by him : 

Provided that, where a party applies for the return or rejection or the adinis* 
sion of a plaint under this siib soetion, and bis application is not made at the first 
sitting of the Judge after the day on which the Registrar admitted, or returned, or 
rejected the plaint, tlie Judge shall dismiss the application, ualess the applicant 
satisfies him that llrere was uiifiicient cause for not making the application at 
that sitting. 

20. (1) If, before the date appointed for tlie hearing of a suit, the defendant or 
Passing of decrees by Regis- his agcml duly authoriaed in that behalf appears before 

trar on confession. the Keginirar and admits the plainti^’s claim, the Regis- 

trar may, if the Judge is absent, and an Additional Judge has not been appointed 
or, liaving been appointed, is nl^i> ai)Ment, pass against the defendant, upon the ad- 
'^mission, a decree, whieh shall lia\ e the same effect 'as a decree passed by the 
JndiAc. 

(2) Where a decree has h(‘i n passed by the Registrar under sub-section (1), 
the Judge may gr.int an application for review of judgment, and re-hear the suit,* 
on the same conditions, on the same grounds, and in the same manner as if the 
decree had been pusscil by hiiii'^clf, 

21. (I) If the Judge IS ahMmt, and an Additional J ndge has not been ap- 
M^xocntion of decrees by pointed or. having been appointed, is also absent, the 

Regiatrur. Regi‘<tr;ir m ly, subject to any instructions which he may 

have received from tlio Judge or, with respect to decrees or orders made by an 
Additional Judge, from the Additional Judge, make any orders iQ respect of appli- 
cations for the execution of decreoH and orders made by the Court of which he is 
Rogistiar, or sent to that Cuuit fur oxcoution, which the Judge might make under 
this Act. 

(2) The Judge, in the case of any decree or order with respect to the exocn- 
lion of which Ihe Uegisirur has made an order under sub-section (1), or the Addi- 
tional Judge, in the case of any such decree or order which has been made by him- 
self, and with respect to which proceedings have not been taken by the Judge 
under ibis auh section, may, of his own motion, or on application made by a party 
within lifieen <lays from the date of tin* order of the Registrar or of the execution 
of any proecs.s issiusl in piirsnance of that order, revel'se or modify the order. 

(3) Tin* period of fifteen days mentioned in suh-seotion (2) shall be ooinputed 
in accordance with the provisions ^of the Indian Limitation Act, 1877, as though 
the iipplicaiiou of the party wore an application for review of judgment. 

22. When the Judge of a Court of Small Causes is absent, and an Additional 
Adjoiniiineiit of cases by Judge has not been appointed or, having been appointed, 

chief ministerial otHcor. is also absent, the Registrar or other chief ministerial 

oflicor of the Court may exercise from time to time the power which the Court 
possesses of adjourning the hearing of any suit or other proceeding, and fix a day 
for the furth(‘r hearing thereof, 

23. (1) Notwithstanding anything in the foregoing portion of this Act, when 
Return of plaints in suits the right ot a plaintiff and the relief claimed by him in 

Involving questions of title. a Court of Small Causes depend upon the proof or dis- 
proof of a title to imniovcahio property or other title which such a Court cannot 
finally determine, the Court may, at any stage of the proceedings, return the plaint 
to be pres(*ntcd to a Cdurt having jurisdiction to determine the title, 

(2) When a Court returns a plaint under sub-lection (1), it shall comply with 
the provisions of the second paragraph of section 57 of the Code of Civil Proce- 
dure, and make such order with respect to costs as it deems just ; and the Court 
shall, for the purposes of the Indian Limitation Act, 1877, be deemed to have been 
unable to rntortain the suit by reason of a cause of a nature like to that of defect 
of jurisdiction. 



PROVINCIAL SMALL CAUSE COURTS. 


285 


24. Wlioro an order specified in section 588. olinisc (29), of liio Code of Civil 
^peals from certain orders Procodiiro, is iiiailc by a C'oiirt of Small Causes, an np- 

of doxirts of Small Causes. peal iherefrorii shiill lii* to the District Court. 

25. The High Court, for tin* purpose of sacisfying itself that a decree or order 
rtevisioB of decrees and made in any cane decided hy a Court of Small Causes 

orders of Courts of Small was according to law, may cull for the case, and puss 
Causes. " such order with rt bpect thereto as it thinks fit. 

»!hJdSle'‘to*th6’coae®orCiva p. schedufe to tl.o Code of Civil 

procedure. * ' oceuui e 

(a) for “Chaptkr VIII. — Section 111, Set-off,** the following shall be substi- 
tuted, namely : — 


“Chapter VIH. — Of Written Statements auli Set-off 

(6) the following shall l>e inserted between the portion of tlie scliediila refer- 
ring to Chapter XV. and that referring to (Jhapter XVI fl., namely ; — 

“ Chapter XVL— Of AffidavitH ;** 

(c) in the particulars against Chapter XIX , for “ 275 to 280 (both iucliisivo), 
283," the folio wfng shall be suhstitiiled, namely : — ^ 

“ 275 to 283 (both inclusive) ;’* 

(«0 for Chapter XLVII. — Of Review of Judgment,’* the following shall be 
substituted, namely: — 

“ Chapter XLVIll.— Of Ilexiewof Juilgment, sections 623, 626, 
and 630 and 

(O for “ Chapi'kr XLIX. — Miset llanerjnM. sections 640 to 647 (both inclusive)) 
sections 649 to (352 (hnib inclusivt*),” the following shall be substituted) 
namely : — 

“ Chapter XLIX. — Misccllaneona.’* 


27. Save as provided by this Act, a decree or order made under the foregoing 
Finality of decrees and or- provisions of this Act by a Court of Small Causes Bljall 
ders. be iiual. 


CHAPTER V. 

Supplemental Provlsions. 

28. (1) A Court of Small Causes siiall be subject to tb5 aduriini.strative control 

Bubordination of Courts of district Court and to the superintendence of ibo 

Small Causes. High Court, and shall — 

(a) keep such registers, books, and accounts as the High Court from time to 
time prescribes, and 

(5) comply with such requisitions as may bo inailo by the District Court, the 
High (’ourt, or the Local Govermuent for records, returns, and siute- 
inents in such form and manner as the authority making the requisition 
directs. 

(2) The relation of the District Court to a Court of Small Causes, wiiii re- 
spect to adiiiinisirative control, shall be the same as that of the District Court to a 
Civil Court of the lowest grade competent to try an original suit of thr3 value of 
five thousand rupees in that portion of the territories administered by the'Local 
Oovernineut in which the Court of Small Causes is established. 

29. A Court of Small Causes shall use a seal of such form and dimensions aa 

Seal, ^ are prescribed by the Local Government. 

Abolition of Courts of Small 30 The Local Government may, by order io writ- 

Causes. ing. abolish a Court of Small Causes. 

31. (1) Nothing in this Act shall he construetl to prevent the Local Govern - 
Saving of power to appoint ‘"ont f lom appoiuiiag a porsoii who is a J udge or Addi- 
Judge of Oour^^ of Small tional Jqdge of a Court of Small Causes to be also a 
Causes to other offico. Judge of any other Civil Couit, or to be a Magistrate 

of any class, or to hold any other public office. 
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1887 « (2) When a Judge or Additional Judge ia so appointed, the rn’inisterial officers; 

■ of his Court shall, subject to any rules which tins Lc^al Government may. make in< 

Act 9. this behalf, be deemed to be rnioislerial officers appointed to aid luin intlie discharge 
of the duties of the other office. 


Application of Aot to Courts 
invested with jurisdiction of 
Court of Small Causes. 


32. (1) So inncb of Gliapters 111. and IV. as re- 
lates to — 


(a) the nature of Jhc suits cognizable by Courts of Small Causes^ 

(i>) the exclusion of the jurisdiction of other Courts in those suits^ 

(c) the practice and procedure of Courts of Small Causes, 

(d) appeal from certain orders of those Courts and revision of cases decided! 

by them, and 

(c) the finality 6f their decrees and orders subject to such appeal and revi- 
sion as are provided by this Act, 

applies to Courts invested by or under any enactment for tlie tm>e l^eing in 
force with the jurisdiction of a Court of Small Causes so far as regards the exer- 
cise of that jurisdiction by those Courts. 

(2) Nothing in sub-section (1) with respect to Courts investerl wrthtlie jurisdic-' 
tion of a Court of Small Causes applies to suits instituted or proceedings coiniirencec^ 
'In those Courts before the date ou which they were invested with that jurisdiction. 

33. A Court invested with the jurisdiction of a Court of Small Causes, with' 
i^pHoationof Aot and Code respect to the exercise of that jurisdiction, and the 
to Court 80 invested as to two same Court, with respect to the exercise of its jurisdic- 
Courts. tion in suits of a civil nature which are not cognizable- 

by a Court of Small Causes, shall, for the pnrimses of this Act and tl^ C(xle of 
Civil Procedure, be deioiiod to be different Conns. 

Moditication of Coile as so 34- Notwithstanding anything in the lust two fore- 
applied. sections, — 

(а) when, in exercise of the jurisdiction of a Court of Small Causes, a Court 

invested with that jurisdiction sends a decree for execution to itself a8^ 
a Court having jurisdiction in suits of a civil nature which are not cog- 
nizjible by a Court of Small Causes, or 

(б) when a Court, in the exercise of its jiiridiction in suits of a civil nature' 

which are not cognizable by a Court of Small Causes, sends a decree 
for execution to itself as a Court invested with the jurisdiction of a 
Court of Small Causes, — 

the documents mentioned in section 224 of the Code of Civil Procedure shalfi 


not be i^ont with the decree unless in any case the Court, by order in writing, re- 
quires them to 1)0 sent! , 

35. (1) Where a Court of Small Causes, or a Goiirt invested with the juris- 
Contimiaoco of proceedings diction of a Court of Small Causes, has, from any cause,, 
of aliolir^hed C'ourt.H. ceased to have jurisdiction with respect to any case^ 

any proceeding in relation to the case*, whether before or after decree, which, if the- 
Coiirt bad not ocastMl to have jurisdiction, might have been had therein, may be had ioi 
the Court which, if the suit out of which the proceeding luis arisen were about tcv 
be instituted, would have jurisdiction to try the suit. 

(2) Nothing in this section applies to cases for which special provision is made- 
in the Code of Civil Procedure, us extended to Courts of Small Causes, or in any 
other enactment for the time being in force. 

Amendmontof Indian Li- ,3Q- f“ “w •'*® second acliedulfr 

mitation Act. to the Indian Limitation Act, lo77, — 

(a) after No. 160 the following shall be inserted, namely : — 


“No, IdOA. Por a review of judgment by a Pro- Ditto ... | The date of the decree 

viiicial Court of Small Cau.sos, or or order.” 

by a Court in vested with the 
jurisdiotiiAi of a Provincial Court 
of Siiiail C'aiises when exercising 
that jurisdiction. 


and {})) in No. 173, the words, figures, and letter “ No. 160A and ahall be insert- 
ed before the word and figures “ No. 162.” 

Publication of certain or- 37- All oi-dfi» required by this Ao) to be made ilk 
ders. writing by the Local Government shall be published in 

the official Gazelle. 
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THE FIRST SCHEDULE. 
Enactments repealed. 
(^See gevlion 2.) 


Number and year. Subject or title. Extent of repeal. 



Act XI. of 1865 ... Mufassal Small Cause So much os has not been repealed. 

Courts Act. 

ActVI. ofld71 ... Bengal Civil Courts Section 30. 

Act. 

Act HI. of 1873 ... Madras Civil Courts Section 29, paragraph one. 

Act. 

Act XV. of 1874 ... Laws Local Extent | So much of the first schedule as relates to 

Act. Acts XI. of 1865 and X. of 1867. 

Act XII. of 1881 ... North-Western Pro- In section 2, the words and figures *'and Act 

I vinces Kent Act. No. XI. of 1865, section 52.” 

Regulation 1. of 1877. ; Ajmere Courts Regu- Section 33. 

]_ fatioi^ 

THE SECOND SCHEDULE. 

Suits excepted from the Cognizanc.'e op a Court op Small Causeb. 

{See section 15.) 

(1) A suit concerning an act or order purj^ortiug to be done or made by the Gh>Ter« 
^or-Gonoral in Council or a Local Government, or by the Governor-General or a Gover- 
nor, or by a Member of the Council of the Governor-General or of the Governor of 
Madras or Bombay in his official capacity, or concerning an act purporting to be done by 
4 iny person b^ order of the Governor-General in Council or a Local Government ; 

(2) a suit concerning an act purporting to be done by any person in pursuance of a 
judgment or order of a Court or of a judicial officer acting in the execution of his 
•office; 

(3) a suit concerning an act or order purporting to be done or made by any other 
•officer of the Government in his official capacity, or by a Court of Wards, or by an offi- 
oer of a Court of Wards in the execution of his office ; 

(4) a suit for tho possession of immoveable property or for the recovery of an in- 
terest in such property ; 

15) a suit for the partition eC immoveable property ; 

(6) a suit by a mortgagee of immoveable property for theToroclosure of the mort- 
•gaee or for tho sale of the p^foperty, or by a mortgagor of immoveable property for the 
Tedemption of the mortgage ; 

(7) a suit for the assessment, enhancement, abatement, or apportionment of the rent 

•of immoveable property ; • 

(8) a suit for the recovery of rent, other than house-rent, unless the Judge of the 
<yOUrt of Small Causes has been expressly invested by the Local Government with 
4iuthority to exercise jurisdiction with respect thereto ; 

19) a suit concerning the liability of land to be assessed to land-revenue ; 

110) a suit to restrain waste ; 

(11) a suit for the determination or enforcement of any other right to or interest in 
immoveable property ; 

(12) a suit for the possession of an heredita^ office or of an interest in such an office, 
including a suit to establish an exclusive or peri^ically recurring right to diseharge the 
functions of an office ; 

(13) a suit to enforce payment of the allowance or fees respectively called mdUkdna 

and hakk^ or of cesses or other dues when the cesses or dues are payable to a person by 
reason of his interest in imipoyeable property, or in an hereditary office, or in u slirine or 
other religious institution ; • * 

(14) a suit to recover from \ person to whom compensation has been paid under the 
Land Acquisition Act, 1870, the whole or any part of the compensation ; 

(16) a suit for the specific performance or rescission of a contract ; 

cl6i a suit for the rectification or cancellation of an instrument ; 

ll7l a suit to obtain an injunction^ 

(18) a suit relating to a trust, including a suit to make good out of the general 
estate of a deceased trustee the loss occasioned by a breach of trust, and a suit by a co- 
trustee to enforce against the estate of a deceased trustee a claim for contribution ; 
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(19) a Miit for a dochiraton decreo, not bein^ a suit instituted under section 283 or 
Nootion 332 of the <V)do of (’ivil Procedure ; 

(20) a suit iiisf il-utud under >ection 283 or section 332 of tlio Code of Civil Procedure ; 

(21) a suit to sot- aside an attiichmcnt by a Court or a revenue-authority, or a sale, 
niort^a^re, lease, or other transfer by a (V>urt or a revenue-authority, or by a g^uardiaii ; 

(22) a suit for proi)crty uliicli the plaintilf has conveyed while insane ; 

(23) a suit to alter or set aside a de(3ision, decree, or order of a Court or of a person 
act in in a judicial capacity; 

(24) a suit to contc^st an award ; 

(23) a suit upon a foreitrn jiidg'iiaent as defined in the Code of Civil Procedure or 
upon a jud^iicnt obtained in British India; 

(26) a suit to compel a refund of assets improperly clistrihiitod under s. 295 of the 
Code of Civil Procedure ; 

(27) a suit under tlie Indian Succession Act, 1865, section 320 or section 321, or under 
the Probate and Administration Act, 1881, section 139 or section 140, to compel a refund 
by a person to whom an executor or administrator has paid a lc><acy or distributed assets ; 

(28) a suit for a legacy or for t.he whole or a share of a residue hecjiieathed by a testa- 
tor, or for the whole or a share of the property of an intestate ; 

(29) a suit — 

(a) for a dissolution of partnorMhip or for the wmding-up of the business of a partner- 
« ship after its dissolution ; • 

S 6) for an account of partiiership-traiissictions ; or 

c) for a balance of partiiersliip-account, unless the balance has been struck by the 
parties or their aj^eiits ; 

(30) a suit for an atreount of property and for its due administration under decree ; 

(31) any other suit for an ac(;oiint, includinj^ a suit by a mortgagor, after the mort- 
age luis Ikjoii satisfied, to recover surplus collections received by the mortgagee, and a suit 
for the profits of iruinoveablo proi)erty belonging to the plaintiff which have been wrong* 
fully received by the defendant ; 

(32) a suit for a general average loss or for salvage ; 

(33) a suit for compensation in respect of collision between ships ; 

(34) a suit on a poli<;y of insurance or for the re<?overy of any premium paid under 
any such policy ; 

(36) a suit for compensation — 

(a) for loss occasioned by the death of a person caused by actionable wrong ; 

(3) for wrongful arrest, restraint, or confinement ; 

(c) for malicious prosecution ; 

(d) for libel ; 

(c) for slander ; 

(./*) for adultery or seduction ; 

(j 7 ) for breach of Cjpntract of betrothal or promise of marriage ; 

(A) for inducing a person to break a ooniraet made with the j>laintifr; 

(i) for obstruction of an cnscnient or diversion of it fvalorcourse ; 

(y) for illegal, improper, or excessive distress or attachment ; 

{k) for improper arrest under Chapter XXXIV. of the Code of Civil Procedure, or 
in respect of the issue of Sn injunction wrongfully obtained under Chapter 
XXXV. of that Code ; or 

(0 for injury to the person in any case not spotiilied in the foregoing sub-olanses of 
this clause ; 

(3C) a suit by a Muhammadan for exigible {mu'ajjal) or deferred {mw'wajjal) dower ; 
(37) a suit for the restitution of conjugal rights, for the recovery of a wife, for the 
custody of a minor, or for a divorce ; 

i 38) a suit relating to niaintonanco ; 

39) a suit for arrears of land-revenue, village-expenses, or other sums payable to the 
representative of a village-community or to his heir or other successor in title ; 

(40) a suit for profits ])a 3 'ablc by the representative of a village-community or by his heir 
or other successor in title after payment of land-revenue, village -expenses, and other sums ; 

(41) a suit for contribution by a sharer in joint property in respect of a payment 
made by him of money due from a co-sharor, or by a m^nuger of joint property, or a 
member of an undivid^^amily, in respect of a payment made by him on account of the 
property or family ; 

(42) a suit by one of several joint mortgagors of immoveable property for contribu- 
tion in respect of money paid by him for the redemption of the mortgaged property ; 

(43) a suit against- the Government to recover money paid under protest in satisfac- 
tion of a claim made by a revenue-autboriiy on arconnt of an arrear of land-revenue or 
of a demand recoverable as an arrear of land-revenue ; 

(44) a suit the cognizance whereof by a Court of Small Causes is barred by any ett- 
actme*'t for the time being in force. 
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NEGOTIABLE INSTRUMENTS ACT. 

NO. XXVI. OF 1881. 

Bbcbitbd tbb G.-0.*s assert or the 9th Dbo^ubbb'1881. 

An Act to define and amend the law relating to Fromiaeory Ifotea, Bills of 
Exchange, and Cheques. 

Whkbeas it is»expedient to define and amend thelaw relating to pro- 
misBory notes, bills of exchange, and cheques'; It 
is hereby enacted as follows : — 


CHAPTER I. 
PaBLIMINaBT. 


Short iitlo. 


Local extent. 


‘ The Negotiable 


1. This Act may be called 
Instruments Act, 1881 : ” 

It extends to the whole of British India ; but nothing herein contained 
affects the Indian Paper Currency Act, 1871, sec- 
tion 21, or affects any local usage .relating to any 


Savinff of usages relating instrument in an oriental lan^uaee : Provided that 
to li\mdls,ac. *1 ^ , , P , . 


such usages may be excluded by any words in the 
body of the instrument, which indicate an intention that the legal relations 
Commenooment. parties thereto shall be governed by this 

Act ; and it shall come into force on the first day 
of March, 1882. 

2. On and from that day the enactments specified in the schedule hereto 
Repeal of enactments. annexed shall be repealed to the extent mentioned 

in the third column thereof. 

3. fn this Act — 

** Baiilv^r includes also jTersons or a corpora- 
ifion or company acting as bankers ; and 
** Notary public ” includes also any person appointed by the Governor- 
Notarv nublic " General in Coun^sil to perform the functions of a 

^ ’ notary public under this Act. . 


Interpretation-clauao. 

‘‘Banker:" 


CHAPTER II. 

Of Notes, Bills, and Cheques. 

4. A promissory note” is an instrument in writing (not being a blank- 
“ Promissory note." ®' ®“rrency-note) containing an uncondi- 

^ * tional undertaking, signed by the maker, to pay a 

certain sum of money only to, or to the order of, a certain person, or to the 
bearer of the instrument. 

* , Illustrations. • 

m 

A signaMnstruments in the following terms : — 
fa.) “ 1 promise to pay B or order Rs, 600.’' 

(6.) I acknowledge myself to be indebted to B in Rs. 1,000, to be paid on 
demand, for value received.” 

(c.) ” Mr, B, I O U Rs. 1,000.” 


0. 0, M.— 37 
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lEflSl. 
Act 26. 


(rf.) “ I promise to pay B Ks. 600 and all other siixna which shall bo due to him." 

(e.) I promise to pay B Rs. 500, first deducting thereout any money whioh he 
may owe me." 

(/) i promise to pay B Rs. 500 seven days after my marriage with 0." 

(</•) “ I promise to pay B Ks. 500 on D*8 death, provided D leaves me enough 
to pay that sum.” 

(h.) 1 promise to pay B Bs. 500, and to deliver to him my black horse on let 

January next." ^ 

The instruments respectively marked (o) and (5) are promissory notes, ^'he 
instruments respectively marked (c), (d), (c), (/), (^), and (A), are not promissory 
notes. 


6. A “ hill of exchange” is an instrument in veiling containing an 
unconditional order, signed by the maker, directi;ng 
“ Bill of exchange. ^ certain person to pay a certain sum 'of money 

only to, or to the order of, a certain person, or to the bearer of the in- 
strument. 


A promise or order to pay is not “ conditional” within the meaning of 
*this section and section four by reason of the time for payment of the amount 
of any instalment thereof being expressed to be on the lapse of a •certain 
period after the occurrence of a specified event which, according to the 
ordinary expectation of mankind, is certain to happen, although the time of 
its happening may be uncertain. 

The sum payable may bo ** certain” within the meaning of this section 
and section four, although it includes future, interest, or is payable at an 
indicated rate of exchange, or is according to the course of exchange, and 
although the instrument provides that, on default of payment of an instal- 
ment, the balance unpaid shall become due. 

The person to whom it is clear that the direction is given, or that pay- 
ment is to be made, may be a “certain persoji” within the meaning of this 
section and section four, although he is mis-named or designated by descrip- 
tion only. 

6. A “ cheque” is a bill of exchange drawn on a specified banker, and 
^ not expressed to be payable otherwise than on 
deiimnd. ^ 


7. The maker of a bill of exchange or cheque is called the “ drawer ; " 
« Drawer ••••Draw®.” directed to pay is called the 

When in the bill or in any indorsement thereon the name of any person 
“nmwflflin ^'*'*^*' addition to the drawee to be resorted 

to in case of need, such person is called a “ drawee 
in case of need.” 

After the drawee of a bill has signed his assent upon the bill, or, if there 
„ . „ are more parts thereof than one, upon one of such 

^ ^ ' parts, and delivered the same, or given notice of 

such signing to the holder or to some person on his behalf, he is called the 
“ acceptor.” 

“ When a bill of exchange has been noted or ^protested for non-accept- 

« Aoeptor for hoiwnr.** any ^rson a®. 

cepts in supra protest tor honour of thb drawer or 

of any one of the indorsers, such person is called an “ acceptor for honour.’’ 


, The words quoted have been substitoted b/ Act II. of 1885, «. 1 for the followiiiff : 
IVben acceptance is refus^, and the bill is protested for non-aoceptaiM^e/' 
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The person named in tho instrument^ to whom or to whose order the 1881. 

u pa™ »» money is by the instrument directed to be paid, is “TTIIZ 

xu- »i Act 20t 


called the “payee.” 

8 . The holder” of a promissory note, bill of exchange, or cheque, means 

^ „ any person entitled in his own name to the posses- 

sion thereof, and to receive or recover the amount 
due thereon from the parties thereto. « 

Where the note, bill, or cheque, is lost or destroyed, its holder is the per- 
son 80 entitled at the time of such loss or destruction. 

9. ** Holder in due course” means any person who for consideration be- 

^ . came the possessor of a promissory note, bill of ex- 

" Holder in due course. * change, or cheque, if payable to bearer, 

or the payee or indorsee thereof, if payable to, or to the order of, a payee, 

before the amount mentioned in it became payable, and* without having 
sufficient cause to believe that any defect existed in the title of the person 
from whom he derived his title. 

10. ** Payment in du^ course” means payment in accordance with tha 

^ apparent tenor of tho instrument in good faith and 

<• payment m due course." „egHgcnco to any person in possession 

thereof under circumstances which do not afford a resasonaVjle ground for 
believing that ho is not entitled to receive payment of the amount therein 
mentioned. 

11. A promissory note, bill of exchange, or cheque, drawn or made in 

British India, and made payable in, or drawn upon 
Inland mstrument. person resident in, British India, shaft be 

deemed to be an inland instrument. 

12. Any such instrument, not so drawn, made, 
or made payable, shall be deemed to be a foreign 
instrument. 

instrument ” means a promissory note, hill of ex- 
change, or ch(jqiu) exprejised to be payable to a spe- 
cified person or his order, or to the order of a spe- 
cified person or to the bearer thereof, or to a specified person or the bearer 
thereof. • 

14. When a promissc^y note, bill of exchange, or cheque, is transferred 
to any person, so as to constitute that person the 
Negotiation. holder thereof, jihe instrument is said to be nego- 

tiated. 

16. When the maker or holder of a negotiable instrument signs the same, 
otherwise than as such maker, for the purpose of 
n orsemen . negotiation, on the back or face thereof, or on a slip 

of paper annexed thereto, or so signs for the same purpose a stamped paper 
inteiffied to be completed as a negotiable instrument, he is said to indorse the 
same, and is called the “ indorser.” 

16. If the indorser signs his name only, the indorsement is said fo be* 

Indorsement “in blank” “ blank,” and if he adds a direction to pay the 

and “in full.” amount mentioned in the instrument to, or to the 

order of, a specified person, the indorsement is said to be “ in full and 

• the person so specified is calllbd the “ indorsee ” of 
“ Indorsee. , . » - j. 

. the instrument. 

17. Whe^e an instrument may be construed eitlier as a promissory note 

Ambiguou. ta.trum.nt.. “ exchange, the holder may, at his election, 

^ treat it^as either, and the instrument shall be 

tiieneeforward treated accordingly.* 


Foreign instrument. 

13. A “ negotiable 

“Negotiable instrument.” 
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1881. 18. If the amount undertaken or ordered to be paid is stated differ- 

Where amount is stated ently in figures and in words, the amount stated 
jxvv in figures and in words shall be the amount undertaken or order- 

ej ijQ 

19. A promissory note or bill of exchange, in which no time for 
Instruments payable on de- payment is specified, and a cheque, are payable on 

‘ demand. 

20. Where one person signs and delivers to another a paper stamped in 
Inchoate stamped instru- accordance with the law relating to negotiable 

“o*'*8* • instruments then in force in British India, and 

either wholly blank or having written thereon an incomplete negotiable 
instrument, he thereby gives prwid-facie authority to the holder thereof to 
make or complete, as the case may be, upon it a negotiable instrument, for 
any amount specified therein, and not exceeding the amount covered by the 
stamp. The person so signing shall be liable upon such instrument, in the 
Rapacity in which he signed the same, to any holder in due course for such 
amount : provided that no person other than a holder in due course shall 
recover from the person delivering the instrument anything in excess of the 
amount intended by him to be paid thereunder. 


21. In a promissory note or bill of exchange the expressions *'at 
II At sight.” . sight” and “on presentment” mean on demand. 

“On presentment!” The expression “after sight” means, in a pro- 

“ After sight.” missory note, after presentment for sight, and, in 

a bill of exchange, after acceptance, or noting for non-acceptance, or protest 
for non-acceptance. 

22. The maturity of a promissory note or bill 
“Maturity,” exchange is the date at which it falls due. 

Every promissory note or bill of exchange which is not expressed to 


Days of grace. payable on demand, at sight, or on presenment, 

is at maturity on the third day after the day on 
which it is expressed to be payable. 


23. In calculating the date at which a promissory note or bill of 
ciculatin* maturity of bill exchange, made payabW a stated number of months 
or notb payable so many after date or after sight, or after a certain event| 
months after date or sight. js at maturity, the period stated shall be held to 
terminate on the day of the month which corresponds with the day on 
which the instrument is dated, or presented for acceptance or sight, or noted 
for iion-aCceptance, or protested for non-acceptance, or the event happens, or, 
where the instrument is a bill of exchange made payable a stated number q£ 
months after sight, and has beeen accepted for honour, with the day on which 
it was so" accepted. If the month in which the period would terminate has 
no corresponding day, the period shall be held to terminate on the last day 
of such month. 

lllustratiom. 


(a.) A negotiable instrument, dated 29th January, 1^78, is made payable at one 
month after date. Th# instrument is at maturity onecthe third day after the 28th 
February, 1878. 

(b.) A negotiable instrument, dated 30th August, 1878, is made payable, three 
months after date. The instrument la at maturity on the Brd December, 18781 

(c.) A promissory note or bill of exchange, dated 31 st August, 1878, is made 
ble three moaths after date. The instrument is at maturity on the 3cd 
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24 In oalonlating the date at which a promissory note or bill of ox- 1881* 
Oalculatlnffmaturity of bill change made payable a certain number of days 
or note payable so many days after date or after sight, or after a certain event, is 
after date or sight. maturity, the day of the date, or of presentment 

for acceptance or sight, or of protest for non-acceptance,' or on which the 
event happens, shall be excluded. 

25- When the day on which a promissory note or bill of exchange is at 
. . maturity is a public holiday, the instrument shall 

hd^y^ maturity is a deemed to be due on the next preceding busi- 
ness-day. ^ 

Explanation. — The expression “public holiday” includes Sundays : New- 
Year’s day,’ Christmas day : if cither of such days falls on a Sunday, the next 
following Monday : Good Friday ; and any other day declared by the Local 
Government, by notification in the ofiicial Gazette, to be a public holiday. 


’ CHAPTER III. 

Parties to Notes, Bills, and Cheques. 


26. Every person capable of contracting, according to the law to which 
Capacity to make, &c., pro- he is subject, may bind himself and be bound by 
missory notes, &o. the making, drawing, acceptance, indorsement, deli- 

very, and negotiation of a promissory note, bill of exchange, or cheque. 

A minor may draw, indorse, deliver, and nego- 
Minor. tiate such instruments so as to bind all parties 

except himself. 

Nothing herein contained shall bo deemed to empower a corporation to 
make, indorse, or accept such instruments except in cases iu which, unde[r 
the law for the time being in force, they are so empowered. 


27. Every person capable of binding himself or of being bound, as men- 

tioned in section twenty-six, may so bind himself 
Agetfoy. or be bound by a duly authorized agent acting in 

his name. • * 

A general authority to* transact business, and to receive and discharge 
debts, does not confer upon an agent the power of accepting or indorsing 
bills of exchange so as to bind his principal 

An authority to draw bills of exchange does not of itself import an 
authority to indorse. 

28. An agent who signs his name to a promissory note, bill of exchange, 

T. ^ .... or cheque, without indicating thereon that he signs 

^ L«bartyof.g.nt«gmnK. ^ thereby to 

incur personal Responsibility, is liable personally on the instrument, except 
to those' who induced him to sign upon the belief that tho principal qnly 
would be held liable. 


29. A legal representative of a deceased person, whp signs his name to 
Liability of legal represen- & promissory note, bill of exchange, or cheque, is 
tative signing. ^liable personally thereon, unless he expressly limits 

his liability to the extent of t!he assets received by him as such. 

80« The drawer of a bill of exchange or cheque is bound, in case of 
T . . .... . , dishonour by the drawee or acceptor thereof, to 

ty 0 rawer. coinpensaiie the holder, provided due notice of dis- 

honour has been given to, or received by, the drawer as hereinafter provided. 
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Act 26. 


31. The drawee of a cheque having sufficient funds of the drawer in his 
Liability of drawee of hands properly applicable to the Jiiayraent of such 

cheque. cheque must pay the cheque when duly required 

so to do, and, in default of such payment, must compensate the drawer for 
any loss or damage caused by such default. 

32. In the absence of a contract to the contrary, the maker of a pro- 
Liability of maker of note missory note and the acceptor before maturity of 

and acceptor of bill. a bill of exchange are bound to pay the amount 

thereof at maturity according to the apparent tenor of the note or accept- 
ance respectively, and the acceptor of a bill of exchange at or after maturity 
is bound to pay the amount thereof to the holder on demand. 

In default of such payment as aforesaid, such maker or acceptor is bound 
to compensate any party to the note or bill fon any loss or damage sustained 
by him and caused by such default. 

33. No person except the drawee of a bill of exchange, or all or some 
Only drawee can be accept- several drawees, or a person named therein as a 

or except in need or for drawee in case of noed, or an acceptor for honour, 
can bind himself by an acceptance. 

34. Where there are several drawees of a bill of exchange who are not 
partners, each of tliem can accept it for himself, 
but none of them can accept it for another without 
his authority. 


honour. 


Accoptanco by several 
draw 368 nut partners. 


36. In the absence of a contract to the contrary, whoever indorses and 
.. , delivers a negotiable instrument before maturity, 

la 1 1 y o in oraer. without, in such indorsement, expressly excluding 

or making conditional his own liability, is bound thereby to every subsequent 
holcb’r, in case of dislionoiir by the drawee, acceptor, or maker, to compensate 
such holder for any loss or damage caused to him by such dishonour, provided 
due notice of dishonour has been given to, or received by, such indorser as 
hereinafter provided. 

Every indorser after dishonour is liable as upon an instrument payable 
on demand. 

36. Every prior party to a negdtiable insirument is liable thereon to 
Liability of prior parties to a holder in due course until the instrument is duly 

holder in due course. satisfied. 

37. The maker of a promissory note or cheque, the drawer of e bill of 
Maker, drawer, and accept- exchange until acceptance, and the acceptor, are, 

or principals. in the absence of a contract to the contrary, re- 

spectively liable thereon as principal debtors, and the other parties thereto 
are liable thereon as sureties for the maker, drawer, or acceptor, as the case 
may be. 

38. As between the parties so liable as sureties, each prior party is, in 

Prior party a principal in absence of a contract to the contrary, also 

respect of each su^oquent liable thereon as a principal debtor in respect of 
each subsequent party. 

« Illustration. «• 

• A draws a bill payable to his own order on B, who accepts. A afterwards 
indorses the bill to C. 0 to D, and D to E. As between E and B, D is the principal 
debtor, and A, C, ana D, are his sureties. As between E and A, A is the principal 
debtor, and C and D are his sureties. As between E and O, C is the principal debtor, 
and D is his surety. 
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Soretj^ip. 


39. When the holder of an accepted l>ill of exchange enters into any 
contract with the acceptor which, under section 
134 or 135 of the Indian Contract Act, 1872, 

would discharge the other partiejs, the holder may expressly reserve his right 
to charge the other parties, and in such case they are not discharged. 

40. Where the holder of a negotiable instrument, without the consent 
Discharge of indorsor's liabi- of the indorser, destroys or iitipairs the indorser’s 

lity. remedy against a prior party, the indorser is dis- 

charged from liability to the holder to the same extent as if the instrument 
bad been paid at maturity. 

Illustration. • 


1881 . 
Act 26. 


A is the holder of a bill of exchange made payable to the order of B, which 
contaius.the following indorReincnta in hhink : — 

First indorsement, B.” 

Second indorsement, “ Pete** Williams.’* 

Third indorsement, “Wright & Co.** 

Fourth indm-sement, “ John Uozsirio.’* 

This bill A puts in suit against John Uozario, and strikes out, without John* 
Rozario’s consent, the indorsements by Peter Williams and Wright & Co. A is not 
entitled to recover anything from John Rozario. 

41. An acceptor of a bill of exchange already indorsed is not. relieved 
Aoboptor bound, although from liability by reason that such indorsement is 

indorsemout forged. forged, if he knew or had reason to believe the 

indorsement to be forged when he accepted the bill. 

42. An acceptor of a bill of exchange drawn in a fictitious name, 
Aocejjtanoe of bill drawn and payable to the drawer’s ordbr, is not, by 

in fictitious name. reason that such name is fictitious, relieved from 

liability to any holder in due course claiming under an indorsement by 
the same hand as the drawer’s signature, and purporting to be made by the 
drawer. 

43. A negotiable instrument made, drawn, accepted, indorsed, or trans- 

Negotiablo idstrument without consideration, or for a consideration 

made, &c., without considera- which fails, creates no obligation of payment 
between the parties to the fransaction. But if 
any such party has transfeAed the instrument with or without indorsement 
to a holder for consideration,' such holder, and every subsequent holder 
deriving title from him, may recpver th<k amount due on such instrument 
from the transferor for consideration or any prior party thereto. 

Exception /. — No party for whose accommodation a negotiable instru- 
ment has been made, drawn, accepted, or indorsed, can, if he have paid the 
amount thereof, recover thereon such amount from any person who became a 
party to such instrument for his accommodation. 

Exception II . — No party to the instrument who has induced any other 
party to make, draw, accept, indorse, or transfer the same to him for a ’con- 
sideration which he has failed to pay or perform in full, shall recover thereon 
an amount exceeding the value of the consideration (if any) which he has 
actually paid or performed. 

44* When the consideV^ition for which a person signed a promissory 
Partial absence or failure note, bill of exchange, or cheque, consisted of 
of money-oonsidesation. money, and was originally absent in part or has 

subsequently failed in part, the sum which a holder standing in immediate 
relation with such signer is entitled to receive from him is proportionally 
reduced. 
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18&1. JKi^Zana^ton.— The drawer of a bill of exchange stands in immediate 

relation with the acceptor. The maker of a promissory note, bill of exchanp, 

Ato 20. or cheque, stands in immediate relation with the payee, and the indorser with 
his indorsee. Other signers may by agreement stand in immediate relation 
with a holder. 

Illustration. 

A draws a bill oif B for Rs. 500 p'iyable to the order of A. B accepts the bill, 
but subsequently dishonours it by non-puynuMit. A hush B on the bill. B proves 
that it was accepted for value us to Rh. 400, and as an accoiniuodation to the plaintiff 
as to the residue. A can only recover Hs. 400. 

46. Where a part of the consideration for which a person signed a pro- 
Portial failure of considera- rnissory note, bill of exchange, or cheque, though 
tion not consisting of money, not consisting of money, is ascertainable in money 
without collateral enquiry, and there has been a failure of that part, the sum 
which a holder standing in immediate relation with such signer is entitled to 
receive from him is proportionally reduced. ^ 

46 A. Where a bill of exchange has been lost before it is over>due, the 
Holder's right to duplicate person who was the holder of it may apply to the 
of lost bill. drawer to give him another bill of the same tenor, 

giving security to the drawer, if required, to indemnify him against all 
persons whatever in case the bill alleged to have been lost shall be. found 
again. 

If the drawer, on request as aforesaid, refuses to give such duplicate bill, 
he may be compelled to do so. 


CHAPTER IV. 

Op Negotiation. 

46. The making, acceptance, or indorsement of a promissory note, bill 

Delivery. exchange, or cheque, is completed by delivery, 

actual or constructive. 

As between pavties standing in immediate relation, delivery to be effec- 
tual must be made by the party making, accepting, or indorsing the ii^stru- 
ment, or by a person authorized by him in that behalf. 

As between such parties and any holder of the instrument other than a 
holder in due course, it may be shown that the instrument was delivered con- 
ditionally or for a special purpose only, and not for the purpose of transferring 
absolutely the property therein. 

A promissory note, bill of exchange, or. cheque payable to bearer, is 
negotiable by the delivery thereof. 

A promissory note, bill of exchange, or cheque payable to order, is nego- 
tiable by the holder by indorsement and delivery thereof. 

47. Subject to the provisions of section fifty-eight, a promissory note, 

Negotution by deUTery. exchange, or cheque payable to bearer, ii 

negotiable by delivery thereof. 

Eocception . — A promissory note, bill of exchahj^e, or cheque ddiverod on 
condition that it is not to take effect except in^'a certain event, is not nego- 
tiable (except in the hands of a holder for value without notiqp of the condi- 
tion), unless such event happens. 


, * New seotion, inserted by Aet II. of 1885, s. 8. 
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inustrationi. 1881 • 

(if,) A, the holder of a nei^tiahle fnetrumetit payable to bearer delivers it to Aot 28t 
B’s agent to keen for B. The inatrnmcnt has been negotiated. 

(&.) A, the holder of a negotiable inbtruuu nt payable to bearei’i A^hkh ia in the 
hands of A’a banker, who is at the time the banker of B, directs the banker to 
transfer the instrument to B’s credit in the banker’s account with B. The banker 
does so, and accordinglv now possesses the instrument as P’s agent. The instru* 
ment has been negotiated, and B has become the holder of it. 


, 48. Subject to the provisions of section fifty-eight, a promissory note, 

Negotiation indo«.n..nt. of f change, or cheque payable to the order of 
® a specified person, or to a specified person or order, 

is negotiable by the holder by indorsement and delivery thereof. 


49. The holder of a negotiable instrument indorsed in blank may, with- 
Conversion of indorsement out signing his own name, by writing above the 
in blank into indorsement in indorser’s signature a direction to pay to any other 
.person as indorsee, convert the indorsement in 
'blank into an indorsement in full ; and the holder does not thereby incur the 
responsibility of an indorser. 


BO. The indorsement of a negotiable instrument followed by delivery 
transfers to the indorsee the property therein with 
^ ‘ the right of further negotiation but the indorse- 

ment may, by express works, restrict or exclude such right, or may merely 
constitute the indorsee an agent to indorse the instrument, or to recefve its 
contents for the indorser, or for some other specified person. 


Uluitratim9, 


B signs the following indorsements on different negotiable instruments payable 
to bearer ; — 

(a.) “ Pay the contents to C only.” 

(6.) “ Pay C for tiiy use.” 

(o.) “ Pay C or order for the account of B.” 

S ** The within must be credited to C.” 

ise indorsements exclude the right of further negotiation by C. 

(e.) « Pay C.” • 

(/.) “ Pay C value in account with the Oriental Bank.” 

(j9 S ** ^he contents to C, being part of the consideration in a certain deed 
of assignment executed by C to the iudorser ^rid others.” 

These indorsements do not exclude the right of further negotiation by 0. 


51. Every sole maker, drawer, payee, or indorsee, or all of several joint 
makers, drawers, payees, or indorsees, of a negoti- 
Who may negotiate. instrument, may, if the negotiability of such 

instrument has ffot been restricted or excluded as mentioned in section fifty, 
Indorse and negotiate the same. 


Ss^lantUim — Nothing in this section enables a maker or drawer to 
indorse or negotiate an instrument, unless he is in lawful possession or is 
holder t||areof ; or enables a payee or indorsee to indorse or negotiate an 
instrumemi^ unless he ia hdlder thereof. 


Jllu$ira$ion, 

A bill is drawn payable to A or order. A indorses it to B, the indorsement not 
containing the words ** or order ” or kny equivalent words. B may negotiate the 
instrument. 

C. C. M.— 38 
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1881. 62. The indorser of a negofciahle instrument may, by express words in 

Act 20 who exclndoH his indorsement, exclude his own liabiltiy thereon, 

' own liability or makes it oon- or make such liability or the right of the indorsee 
dinonal. receive tlie amount due thereon dej^ud upon 

the happening of a specified event, although such event may never happen.' 

Where, an indorser so excludes his liability, and afterwards becomes the 
holder of the instruiAont, all intermediate indorsers are liable to him. 

Illusii'utioni. 

# 

(a.) The indorser of a negotiable instniiiient signs his name, adding the words-^ 

“ Without recourse.” 

Upon this indoTRomont ho incurs no linbility. 

(6.) A in the payee and holder of a negotiable instrument. Excluding personal 
liability by an indoi-seinent without recourse,” he tranafers the instrument to B, 
and B indorses it to C. w)io ituiofHee it to A. A is not onfy reinstated in his former 
rights, but lias tlie rights of an indorHoc against B and C. 

63. A holder of a negotiable instrument who derives title from a holder 
Holder deriving title from in due course has the rights thereon of that holder 

holder in due course. in due course. 

64. Subject to the provisions hereinafter contained as to crossed cheques, 
Instrument indorsed in a negotiable' instrument indorsed in blank is pay- 

, • fi-ble to the l>earer thereof, even although originally 

payable to order. o o ^ 

65. If a negotiable instrument, aftter having been indorsed in blank, is 
Conversion of indorsomont indorsed in full, the amount of it cannot be claimed 

in blank into indorsement in from the indorser in full, except by the person to 
whom it has been indorsed in full, or by one who 
derives title from such person. 

56. No writing on a negotiable instrument is valid for the purpose of 
Indorsement for part of negotiation if such writing purports to transfer 
sum due. Q„jy |.}jg amount appearing to be due on 

the instrument; but, where such amount has been partly paid, a note to that 
effect may be indorsed on the instrument, which ;.my then be negotiated for 
the balance. 

Legal ro^ireaentative can- representative of a deceased 

not, by <j«b^ory onlv, nogo- person cannot negotiate, by delivery only, a pr^ 
* " indorsed by rnissory note, bill of exchange, or cheque payable 


tiato instrument 
deceased. 


to order, and indorsed by the deceas^, but not 
delivered. 

68. When a negotiable instrument has been lost, or has been obtained 

Instniment obtained by nn- any maker, acceptor, or Ublder thereof by 

lawful moans or for unlawful nH‘ans of an offence or fraud, or for an unlawful 
consideration. consideration, no possessor or indorsee who claims 

through the person who found or so obtained the instrument is Entitled to 
receive the amount due thereon from such maker, acceptor, or holder, or 
from any party prior ^o such holder, unless sucl^ pOraessor or ind&raee is, ok- 
some person through whom he claims was, a holder thereof in doe couim 

69. The holder of a negotiable instrument, who has acquired it after 
Instrument acquired after dishonour, whether by non-acc6ptance or nion-pay- 

dishonour or when over-due. merit, with not ipe thereof, or after maturity^ has 
only , as against the other parties^ the rights thereon of his transferor : 
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Provide^ Any j^rson who, in good faith and for consideration, 1891^ 
Aooomsiodstioa note or becomes the holder, after maturity, of a promis- . . ^ 
bl'l* sory note or bill of exchange made, drawn, or*^®^ , 

accept^ withoai consideration, for the purpose of enabling some . party 
thereto to raise money thereon, may recover the amount of the note or bill 
from any prior party. 

llluatration, ^ 

The acceptor of a bill of exchange, when be accepted it, deposited with the 
drawer certain goods as a collateral sectiiity for the payment of the bill, with power 
to the drawer to sell the goods and apply the proceeds in discharge of tlie bill if it 
were not paid at maturity. The bill not having been paid at maturity, the drawer 
floM the goods and retained the proceeds, but indorsed the "bill to A. A’s title is 
siiitject to the same objection as the drawer^s title. 

‘ 60. A negotiable instrument may be negotiated (except by the maker, 
JiWtrument negotiable till drawee, or acceptor after maturity) until payment 
payment or satisfaction. or satisfaction thereof by the maker, drawee, or 
acceptor at or after maturity, but not after such payment or satisfaction. 


I 


CHAPTER V. 

Of Presentment. 

61. A bill of exchange payable after sight must, if no time or place is 

_ ^ ^ i. specified therein for presentment, . be presented to 

recen on or accop nco. drawee thereof for acceptance, if he can, after 

reasonable search, be found, by a person entitled to demand acceptance, within 
a reasonable time after it is drawn, and in busihess hours on a business>day. 
Ill default of such presentment, no party thereto is liable thereon to the 
person making such default. 

If the drawee cannot, after reasonable search, be found, the bill is 
dishonoured. 

If the bill is directed to the drawee at a particular place, it must be 
presented at that place ; and if at the due date for presentment he cannot, 
after reasonable search, be found there, the hill is dishonoured. 

** Where authorized by agreement or usage, a presentment through the 
post-office by means of a lAgistered letter is sufficient” * 

62. A promissory note, payable at a certain period after sight, must be 
Preientment of promiaBory presented to tl^p niaker thereof for sight (if he 

note for Bight can, after reasonable search, be found) by a person 

entitled to demand payment, within a reasonable time, after it is made, and 
in business hours on a business-day. In default of such presentment, no 
party thereto isf liable thereon to the person making such default 

ea The holder must, if so required by the drawee of a bill of exchange 
Drawoe'^stiue fordelibera- presented to him for acceptance, allow the drawee 
tion^, twenty -four hours (exclusive of public holidays) 

to cohsider whether he will accept it 

^ ProlnisBory notes, bills of exchange, and cheques, must be presented 
for payment to the maker, acceptor, or drawee 
PrSMntn^nt for payment. , ^^^eof respectively, by or op behalf of the holder 
as bsTeinafter provided, lip default of such presentment^ the other parties 
'therotp ate not liable thereon to such holder. " Where authorized by agree- 
fneiit or tisage, a presentment through the post-office by means of a register- 
ed letter fs euffleient” ♦ 


• The worerqttoUd have boen a-'ldod by Act IT. of 1685, b. i. 
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Aot2a. 


Exception. — Where a promifiiiory note b payable on demand, and b not 
payable at a specified place, no presentment b necessary in order to charge 
the maker thereof. 

66* Presentment for payment must be made during the usual hours of 
business, and, if at a bankePs, widiin banking 
houra • 


Hours for presentment. 


Prewntment for paymW 66- ^ promtsgory note Or bill of eiobenge^ 
of instrument payable after made payable at a specified period after date or 
date or sight. thereof, must be presented for payment at 

maturity. 

. 67. A promissoiy note payable by instalments roust be presented for 
Presentment for payment pay*nent on the third day after the date fixed for 
of promissory note payable payment of each instalment ; and non-payroetit on 
by instalments. presentment has the same effect as non-pay- 

ment of a note at maturity. 

.I>«»entaent for ^ A promissory note, bill rf exchange, or 

of instrument payabJe at cheque, made, drawn, or accepted payable at a 
T^ere^*^ specified place, and not elsewhere, must, in order 

^ to charge any party thereto, be presented for pay- 

ment at that place. 

69. A promissory note or bill of exchange made, drawn, or accepted 
Instrument payable at payable at a specified place, must, in order to 

specified place. charge the maker or drawer thereof, be presented 

for .payment at that place. 

70. A promissory note or bill of exchange, not made payable as 
P^sentment where no ex- mentioned in sections sixty-eight and sixty-nine, 

elusive place specified. must be presented for payment at the place of 

business (if any), or at the usual residence, of the maker, drawee, or acceptor 
thereof, as the case may be. 


71. If the maker, drawee, or acceptor of a negotiable instrument, 
Presentment when maker, ^^8 no known place of business or fixed residence, 
&c., has no known place* of and no placa is specified in the instrument for 
business or residence. presentment for acccptahce or payment, Such pre- 

sentment may be made to him in person wherever he can be found. 


72. A cheque must, in order *to charge the drawer, be presented at the 

Presentment of ohequ. to is drawn before the relation 

charge drawer. between the drawer and his banker has been altered 

to the prejudice of the drawer. * 

73. A cheque must, in order to charge any person except the drawer, 
Presentment of cheque to presented within a reasonable time after deli- 

charge any other person. very thereof by such person. 

74. Subject to the provisions of section thirty-one, a negotiable instro- 
Presentment of instrument ment payable On demand must be presented for 

payable on demand, ^payment within a reasonable time after it is 

- 'received by the holder.^ • 

76. Presentment for acceptance or payment may be made to the dul;^ 
Presentment by or to agent, authorised agent of the drawee, maker, or acceptor, 
roprerontative of deceased, as the case may be, or, where the drawee, maker, 
or assignee of insolvent. acceptor, has di^, to his legal representative, or, 

where he has been declared an insolvent, to his assignee. 
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7ft preaentment tor payment is necessary, and the instrument is 
min i^esentnient unne- dishonoured at the due date tor presentment in "TZk^ 
oessary. any of the following cases ^ ^ 

(a)* if th^ maker, drawee, or acceptor, intentionally prevents the pre- 
sentment of the instrument, or, 

if the instrument being payable at his place of business, he closes such 
place on a business-day during the usual business-hours, er, 

if the instrument being payable at some other specified place, neither 
he nor any person authorized to pay it attends at such place during the 
usual business-hours, or, 

if the instrument not being payable at any specified place, he cannot, 
after due srarch, be found ; 

{b) as against any party sought to be charged therewith, if he has 
engaged to pay notwithstanding non-presentment ; 

(c) as against any party if, after maturity, with knowledge that the 
instrument has not been present^ — 

ho makes a part-payment on account of the amount due on the instru-w 
ment, 

or promises to pay the amount due thereon in whole or in part, 
or otherwise waives his right to take advantage of any default in pre- 
sentment for payment ; 

(rf) as against the drawer, if the drawer could not suffer damage from 
the want of such presentment. 

77. When a bill of exchange, accepted payable at a specified bank, has 
Liability of banker for neg- ^®en duly presented there for payment and dis- 

ligently dealing with bill pre- honoured, if the banker so negligently or impro- 
sented for payment. perly keeps, deals with, or delivers. back such bill 

as to cause loss to the holder, he must compensate the holder for such loss. 

CHAPTER VI, 

Op Payment and Interest. 

78. Subject to the provisions of section eighty-two, tlause (c), payment 
To whom payment should of the amount due on a promissory note, bill of 

tewwio* exchange, or cheque,, must, in order to discharge 

the maker or acceptor, be made to the holdqp of the instrument. 

79. When interest at a specified rate is expressly made payable on a 

promissory note or bill of exchange, interest shall 
Intofest when rate specifie . Recalculated at the rate specified on the amount 
of the principal money due thereon, from the date of the instrument, until 
tender. or realization of such amount, or until such date after the institution 
of a suit to recover such amount as the Court directs. 

80. When no rate of interest is specified in the instrument, interest, on 
Interaftt when DO rate sped- the amount due thereon shall, except in cases 

provided for by the Code of Civil Procedure, sec- 
tion 532, be calculated at the rate of six per centum per annum, from the 
date at which the same ought to have been paid by the party charged, until 
^der or reali^tion of the dbount due thereon, or until such date after 
institution of a suit to recover such amount as the Court directs. 
E:^lamHoh;^When the party chai^ is the indorser of an instrument 
dishonoured by non-payment, he is ]iable to pay interest only from the time 
that he receives notice 6f the dishonour. 
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81. .^nj person Halite to pay, and called upon by the Koldtir hereof 
Delivery of inetrnment of ‘he amount due on a promissory note, 

payment, or indemnity in »»ill of exchange, or cheque, i«, before payipent,. 
case of lo8s. entitled to have it sliown, and is, on payineut, 

entitled to have it delivered up, to him, or, if the instrument it lo^t or 
cannot be produced, to be indenmihed against any further claim o thereon 
against him. • v 


OHAPTEK VII. 

Of DiSGEiARap from Liability on Notks, Bills, and Chkqub9. 


Diaebargo from liability. 


82. The maker, acceptor, or indorser, f^speor 
tively, of a negotiable instrument, is discharged 
from liability thereon — » 

(a) to a holder thereof who cancels such acceptor’s or indorser’s name 
, . with intent to discharge him, and to all parties 

by cancellation ; claiming under such holder ; 

(h) to a holder thereof who otherwise discharges such maker, acceptor, 
by releane ; indorser, and to all parties deriving title under 

such holder after notice of such discharge ; 

(c) to all parties thereto, if the instrument is payable to bearer, or has 
by payment. indorsed in blank, and such maker, acceptor, 

* or indorser, makes payment in due course of the 

amount due thereon. 

83. If the holder of a bill of exchange allows the drawee more than 

Diacluirgo by allowing tweuty-four hours, exclusive of public holidays, 

drawee more than twenty- to consider whether he will accept the same, all 
four houra to accept. previous parties not consenting to such allowance 

are thereby discharged from lialdlity to such holder. 

84. When the holder of a cheque fails to present it for payment within 
When cheque not duly pro- ^ reasonable time, and tlie drawer thereof sustains 

Bcntod and drawer damaged loss or damage from such failure, he is discharged 
thereby. , liability to the holder. 

85. Where a cheque payable to order puf^orts to be indorsed by or 

Cheque payable to order. behalf of the payee, the drawee is discharged 

by payment in due course. 

86. If the holder of a hill of exchange acquiesces in a qualified a^cept- 

PartioH not consenting din- limited to part of the sum merttion- 

charged by qualified or limit- ed in the bill, or which substitutes a different place 
cd acceptance. qi. payment, or which, where the drawees 

are not partners, is not signed by all the drawees, all previous parties whose 
coiise.nt is not oiitained to such acceptance are discharged as against the 
holder and those claiming under him, unless on notice given by the holder 
they assent to such acceptanca 

Explaiiaiiwu — A n acceptance is qual i fied — 

(a) where it is coiiditiona), declaring the payment to be dependent on 
the happening of an event therein stated ; ' ^ ^ 

{b) where it undertakes the payment of part only of the sum- ordered tp 
be paid; * . 

(c) where, no place of payment being specified oii the orders .. ft 
takes the payment at a specified .place, and not otherwise or elsp^herp or^ 
where, a place of payment lieing specified in the order,, it ondpi^kes thq 
payment at some other place, and not .Otherwise or elsewhere,; 
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Whem it ntidertfikes the payment at a time other than that at which 1881» 
under th^ ord^r it would be legally due. 

87. Any material alteration of a negotiable instrument renders the 
Eff^t of material altora- same void as against any one who is a party there- 

tlon. to at the time of making such alteration, and does 

not consent thereto, unless it was made in order to carry out the cominon 
intention of the original parties ; * 

and any such alteration, if made by an indorsee, discharges his indorser 

Altontion by indonee. Ual.ility to him in respect of the consider- 

ation thereof. 

The provisions of this section are subject to those 5f sections twenty, 
forty-nine^ eighty-six, and one hundred and twenty-five. 

88. An acceptor or indorser of a negotiable instrument is- bound 
A«s.ptor or indo«« bound \>y acceptance or indoraemeiit notwithstand- 

notwithiitanding previous al- ing any previous alteration of the instru- 
teration. ijient. 


Payment of instruraont on , 89- Where a promiMory note, bill of 

which alteration is not ap- change, or cheque, has been materiaJjy altered, 
but does not appear to have been so altered, 
or where a cheque is presented for payment which does not, at the time 
of presentation, appear to be crossed, or to have had a crossing which has 
been obliterated, 

payment thereof by a person or ^banker liable to pay, and paying the 
same according to the apparent tenor thereof at the time of payment and 
otherwise in due course, shalf discharge such person or banker from all 
liability thereon ; and such payment shall not he questioned by reason of the 
instrument having been altered, or the cheque crossed. 

Ex«n(ruii.hment of righto 90. If a bill of exchange which has been 
of action on bill in acceptor’s negotiated is, at or after maturity, held by the 
***’“^** acceptor in his own right, all rights of action 

thereon are extinguished. 


•CHAPTER VIII. 

Of Notice op Dishonour. 

91. A bill of exchange is said to dishonoured by non-acceptance 
Dtsbonoiir by non-accept- when the drawee, or one of several drawees not be- 
ing partners, makes default in acceptance upon be- 
ing duly required to accept the bill, or where presentment is excused and the 
bill is not accepted. 

Where the drawee is incompetent to contract, or the acceptance is quali- 
fied, the bill may he treated as dishonoured. 

99. A promissory note, bill of exchange, or cheque, is said to be ‘dis- 

Dtohonourby non-paymunt. by non-payment, when the maker of the 

note, acceptor of the bill, or drawee of the cheque, 
makes default in payments upon being duly required to |>ay the same. 

9R When a promissory note, bill of exchange, or cheque, is dishonoured 
to w^m notice by non-acceptance or non-payment, the holder 
giveb. thereof, or some party thereto who retnaiiis liable 

f thereon/ must give notice that the instrument has been so dishonoured to all 
6ther.)[>Rtti^Mvhoiii the holder seeks to make Severally liable thereon, and to 
some one of seveal parties whom he seeks to make jointly liable thereon. 
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1881. Nothing in this section renders it necessary, to give notice to the maker 
A f w dishonoured promissory note, or the drawee or acceptor ^ the dis* 

Act 26. honoured bill of. exchange or cheque; 

94. Notice of dishonour may be given to a duly authorized agent of the 
Mode in which notice may person to whom it is required to be given, or where 
be given. he has died, to his legal representative, or, where 

he has been declared an insolvent, to his assignee ; may be oral or written ; 
may, if written, be sent by post ; and may be in any form ; but it must in- 
form the party to whom it is given, either in express terms or by reasonable 
intendment, that the instrument has been dishonoured, and in what way, 
and that he will be held liable thereon ; and it must be given within a 
reasonable time after dishonour, at the place of business or (in case guth 
party has no place of business) at the residence of the party for whom it is 
intended. 

If the notice is duly directed and sent by post and miscarries, such 
miscarriage does not render the notice invalid. 


96. Any party receiving notice of dishonour must, in order to render 
Party receiving must tram- P^ior party liable to himself, give notice of 

mit notice ol dishonour. dishonour to such party within a reasonable time^ 
unless such party otherwise receives due notice as provided by section 
ninety-three. 

96. When' the instrument is deposited with an agent for presentment, 
Agent for presentment. the «gent is entitled to the same time to give notice 
to his principal as if he were the holder giving 
notice of dishonour, and the principal is entitled to a further like period to 
give notice of dishoiioure 


97. When the party to whom notice of dishonour is despatched is dead. 
When party to whom notice but the party despatching the notice is ignorant of 
given is dead. his death, the notice is sufficient 


u^nre^r dishonour gg^ notice of dishonour is necessary— 

(a) when it is dispensed with by the party entitled thereto ; 

{b) in order to charge the dr<iwer, wl^^n he has countermanded 
payment ; 

(c) when the party charged could not suffer damage for want of notice ; 

(d) when the party entitled*^to notice cannot, after due search, be found ; 
or the party bound to give notice is, for any other reason, unable, without 
Any fault of his own, to give it ; 

(s) to charge the drawers, when the acceptor is also a drawer ; 

(/) in the case of a promissory note which is not negotiable ; 

(^) when the party entitled to notice, knowing the facts, promises 
unconditionally to pay the amount due on the instrument 


CHAPTER IX. 

• Of Notinq and Frot|B8T. 

99. When a promissory note or bill of exchange has been dishonourv^ 
by non-acceptance or non-payment, the bolder 
cause such dishonour to be noted by a notary 
public upon the instrument, or upon % paper attached thereto, or partly 
upon each. 
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‘ ■ 8ucb note must be made within a reasonable time after dishonour, and 
ihtist specify ' the date of dishonour, the reason (if any) assigned for such ' 
dishonour, or, if the instrument has not been expressly dishonoured, the 
reason why the holder treats it as dishonoured, and the notary’s charges. 

ibO* When a promissory note or bill of exchange has been dishonoured 
by non-acceptance or non-payijient, the holder may, 
within a reasonable time, cause such dishonour to 
be noted and certified by a notary public. Such certificate is called a protest. 

When the acceptor of a bill of exchange has become insolvent, or his 
n. i. .i. « u 1 . 1 . -1 credit has been publicly impeached before the ma- 

' ,r turity of the bill, the holder may, within a reason* 

^ able time, cause a notary public to demand better security of the acceptor, 
and, on its being refused, may, within a reasonable time, cause such facts to 
be noted hnd certified as aforesaid. Such certificate is called a protest for 
better security. 

extent, of urotort. * A protest under section one hundred 

^ must contain — 

(а) either the instrument itself, or a literal transcript of the instrument 
and of everything written or printed thereupon ; 

(б) the name of the person for whom and against whom the instrument 
has been protested ; 

(c) a statement that payment or acceptance, or better security, as the 
case may be, has been demanded of such person by the notary public ; tho 
terms of his answer (if any), or a statement that ho gave no answer, or that 
he could not be founjl ^ 

(^ when the note or bil) has been dishonoured, the place and time of 
didionouri and, when better security has been refused, the place and time of 
refusal ; , 

(e) the subscription of the notary public making the protest ; 

(/) in the event of an acceptance for honour or of .a payment for honour, 
the name of the person by whom, of the person for whom, and tlie manner 
in which, such acceptance or payment was offered and effected. 

A notary public may make the demand mentioned clause (c) of this 
section either in person or t>y his clerk, or, where authorized by agreement or 
usage, by registered letter.^ 

Hips* When a promissory note or bilPof exchange is required by law to 
Notice of protest, protested, notice of such protest must be given 

, . * instead of notice of dishonour, in the same manner 

and subject to the same conditions ; but the notice may be given by a notary 
public who inak^s the protest. 

10& All bills of exchange drawn payable at some other place than the 
VMtit for iioii.paru«it mentioned as the residence of the drawee, 

•ftordi^oiiourfctrnoii-aeoept- and which are dishonoured by non-acceptance, may, 

^ ‘ 'k without further presentment to the drawee, be pro- 

tMted for uon-payment^ in the place specified for payment, unless paid before 
or at tbaturity. • , • 

^ X 1(NL Foreign bills of exchange roust be protested for dishonour when 

' * Prafeat cfforeim bflb. w required by the law of the place 

where they are drawn. 


* This para, has boon added by Aot II. of 1886, s. 6. 

0. C. M.--89 
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IMA. For the purposed of thm Act^ where A bill ot note ki reqtiifti to 
Whett noting tiquivuleiit to be protested within a specified time or before some 
]>rote!it. . further proceeding is taken, it ie sufficient that the 

bill has been not^d for protest before the expiration ojf the specified time or 
the taking of the proceeding ; and the formal protest may be extended at 
any time thereafter as of the date of the noting.* 


CHAPTER X. 

Of Rbasonablr Time. 


lOfi. In determining what is a reasonable time for presentment for 
RoMonabla time acceptance or payment, for giving notice of dis- 

honour, and for noting, regard shall be had to the 
nature of the instrument and the usual course of dealing with respect to 
similar instruments ; and, in calculating such time, public holidays shaU' be 
excluded. 


106. If the holder and the party to whom notice of dishonour is given 
Roaaonable tima of giving carry on business or live (as the case may be) in 

notice of dishonour. different places, such 'notice is given within a 

reasonable time if it is despatched by the next post or on the day next after 
the day of dishonour. , 

If the said parties carry on business or live in the same place, such 
notice is given within a reasonable time if it is despatched in time to reach 
its destination on the day next after the day of dishonour. 

107. A party receiving notice of dishonour, who seeks to enforce his 
R^sonabld tinio for trans- right against a prior party, transmits the notice 

mitting such notice. within a reasonable time if he transmits it within 

the same time after its receipt as he would have had to give notice if he had 
been the holder. 


. CHAPTER XL 

Of Acceptance and Payment for Honodr and RxfbAbnoe in 
Case of Need. 

108. When a bill of exchange has been noted dr protrated l6t non- 
Aooeptanco for honour. acceptance or for bettor security, My peWOrt iwt 

being a party already liable thereon may, with the 
consent of the holder, by writing on the bill, accept the same for the honour 
of any party thereto.! 

109. A person desiring to accept for honour must, by l^Hting ^ the 
How adceptanoe for honour bill under his hand, declare that he accepts under 

must bo made. protest the protested bill for the hdnQfnr of the 

drawoi^ dr of a particular indorser whom he namot, or generally for honottf.]! 

110. Where the acceptance does not expires for wtiote hohdui^ it ifi 
Acceptance not specifying made, it shall be deem^ to be made for tlifi boiidiif 

for whose honour it is made. of the drawer. ^ 

* New section, added by Act II. of 1886, a S. 

f The second sentence of this section has been repealed by Aot II. of 1886, s. 7, and 1 
tbsrefdrd been omitted. ^ 

X As amended by Act 11. of 1886, s. 8. 


■\ 
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111. An acceptor for honour binds himself to all parties subsequent to 1881# 
Liability of seoeptcr for the party for whose honour he accepts to pay the . . „ 

honour. amount of the bill if the drawee do not ; and each 

party and all* prior parties are liable in their respective capacities to com- 
pensate the acceptor for honour for all loss or damage sustained by him in 
consequence of such acceptance. 

But an oeqeptor for honour is not liable to the holdqr of the bill unless 
it is presented, or (in case the address given by such acceptor on the bill is a 
place other tlton the place where the bill is made payable) forwarded for 
presentment, not later than the day next after the day of its maturity. 

112. An acceptor for honour cannot be charged unless the bill has, at 

When acceptor for honour its maturity, been presented to the drawee for 

may be charged. payment, and has been dishonoured by him, and 

noted or protested for such dishonour. 

’ 118. When a bill of exchange has been noted or protested for non- 
p«yia.nt for honour. payin«nt, any person may pay the same for the 

^ honour of any party liable to pay the same, pro* 

vided that the person so paying, ** or his agent in that behalf,”^ has previ- 
ously declared before a notary public the party for whose honour he pays, 
and that such declaration ha^ been recorded by such notary public. 

114. Any person so paying is entitled to all the rights, in respect of 

Kight of payer for honour. payment, 

and may recover from the party for whoso honour 
he pays all sums so paid with interest thereon, and with all expenses pro- 
perly incurred in making such payment. 

115. Where a drawee in case of need is named in a bill of exchange or 

Pmwee in cape of need. indorsement thereon, the bill is not dis- 

honoured until it has been dishonoured by such 
drawee. 


Aooopianca and payment 
without protoat. 


116. A drawee in case of need may accept 
and pay the bill of exchange without previous pco- 
test. 


CHAPTER XII. 

Of OoMPUNSAyioN. 

117. The compensation payable in case of dishonour of a promissory 

BuIwMtooompenntlon. exchange, or cheque, by any party 

liable to the holder or any indorsee, shall (except 
in cases provided for by the Code of Oivil Procedure, section 532) be deter- 
mined by the following rules : — 

(a) the- holder is entitled to the amount due upon the instrument, 
together with the expenses properly incurred in presenting, noting, and pro- 
testing it ; 

(ft) when the person charged resides at a place different from that at 
which the instrument was payable, the holder is entitled to receive such sum 
at the current rate of exchange between the two places j 
^ (c) an indorser who, lieMg liable, has paid the amount due on the same, 
^us entitled to the amount so paid, with interest at six per centum per annum 
r Irons tjne date of payment until tender or realisation thereof, together with 

all expenses eaus^ bj the dishonour and payment ; 

- ■ • ■ ■ ■■■ 

• The words quoted have been inserted by Act TT. of 1885, a. 9. 
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when the person charged and such indorser reside at di0erent placeiSi 
ntk indorser is entitled to receive such sum at the current rate of exchanee 
between the two places ; . 

{e) the party entitled to compensation may draw a bill upon the party 
liable to compensate him, payable at sight or on demand, for the amount due 
to him, together with all expenses properly incurred by him. Such bill 
must be accompanic/1 by the instrument dishonoured and the protest thereof 
(if any). If such bill is dishonoured, the party dishonouring the same is 
liable to make compensation thereof in the same manner as in the case of 
the original bill. 


CHAPTER XIII. 
Special Rules of Evidence. 


Presumptiona as to negoti- 118* XJntil the contrary 18 proved, the follow- 

ablo instruments ing presumptions shall be made : — 

(a) that every negotiable instrument was made or drawn for considera- 
of consideration- every such instrument, when it has 

' been accepted, indorsed, negotiated, or transferred, 

was accepted, indorsed, negotiated, or transferred for consideration ; 

(6) that every negotiable instrument bearing 
a date was made or drawn on such date ; 

(c) that every accepted bill of exchange was 

accepted within a reasonable time after its date 
and before its inaturity ; • 

(d) that every transfer of a negotiable instru- 
ment was made before its maturity ; 

{e) that the indorsements appearing upon a 
negotiable instrument were made in the order . in 
which they appear tliereon ; 

( f) that a lost promissory note, bill of ex- 
change, or cheque, was duly stamped ; . 

(g) that the holder of a negotiable instrument is a holder in due course ; 
that holder is a holder in provided that, where ‘ the instrument has been 
duo course. obtained from its lawful owner, or from any per- 

son in lawful custody thereof, by means of an oifonce or fraud, or has been 
obtained from the maker or acceptor thereof by means of an offence or fraud, 
or for unlawful consideration, the burthen of proving that the holder is a 
holder in due course lies upon him. 

119. In a suit upon an instrument which has been dishonoured, the Court 
Presumptioo on proof of »hall, OH proof of the protest, presume the fact of 
protest dishonour, unless and until such fact is disproved. 


os to dato ; 

as to time of acceptance ; 

as to time of transfer ; 

as to order of indorse- 
ments ; 


as to stamp ; 


'120« No maker of a promissory note, and no drawer of a bill of 
atoppel against denying exchange or cheque, and no acceptor of a bilh of 
original validity of iustru- exchange for the honour of the drawer, shall,* in a 
suit thereon by a holder in due course, be permitted 
to deny the validity of the instrument as originally 'made or drawn. 

121. No maker of a promissory note, and no acceptor of a bilh^f 
Estoppel against denying exchange payable to, or to the order of, a speci- 
capacity of payee to indorse, fied person, shall, in a suit thereon by a holder in 
due course, be* permitted to deny the payep^B capacity, at the dato of the note 
or bill, to indorse the same. 
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122, No indoner of a negotiable instrument shall, in a suit thereon by 1881. 
BbtoppsJ stpiiiwt denying sw^sequent holder, be permitted to deny the — 7 “ 
BiguatuTd or oapaoity of prior signature or capacity to contract of any prior 
party to the instrunieiit. 


CHAPTETt XIV, • 


Of Orossrd Ohequrs. 


123. Where a cheque bears across its face an addition of the words 
“and company” or any abbreviation thereof, be- 
Cheque crossed generally. tween two parallel transverse lines, or of two 
parallel transverse lines simply, either with or without the words “not 
negotiable,” that addition shall be deemed a crossing, and the cheque shall be 
deemed to be crossed generally. 


124. Where a cheque bears across its face an addition of the name ol 
a banker, either with or without the words “ not 
Cheque crossed specially. negotiable,” that addition shall be deemed a cross- 
ing, and the cheque shall be deemed to be crossed specially, and to be crossed 
to that banker. 

. 126, Where a cheque is uncrossed, the holder 

Crossing after issue. generally or specially: 

Where a cheque is crossed generally, the holder may cross it specially. 

Where afcheque is crossed generally or specially, the holder may add 
the words “ not negotiable,” 

Where a cheque is crossed spt^cially, the banker to whom it is crossed 
may again cross it specially to another banker, his agent, for collection. 

Payment of cheque crossed 126- Where a cheque is crossed generally, the 

generally, banker on whom it is drawn shall not pay it other- 

wise than to a banker. 

Where a cheque is crossed specially, the banker pn whom it is drawn 
Payment of cheque crossed not psPy it otherwise than to the banker to 

Bpecially. whom it is crossed, or his agent, for collection. 


127* Where a cheque is crossed speedily to more than one banker, 
Payment of cheque crossed except when crossed to an agent for the purpose of 
Bpeoially more than once. collection, the banker on whom it is drawn shall 
refuse payment thereof. 

128. Where the banker on whom a crossed cheque is drawn has paid 
Payment in due course of same in due course, the banker paying the 

crossed cheque. cheque, and (in case such cheque has come to the 

hands of the payee) the drawer thereof, shall respectively he entitled tQ the 
eatne rights, and be placed in the same position in all respects, as they would 
i^peotively be entitled to and placed in if the amount of the cheque had 
beeQcpaid to and received by the true owner thereof. 


^ 129. Any banker payibg a cheque crossed generally otherwise than to a 
'^yu.cntoforoned.hoQu. banker, or a cheque crossed specially otherwise 
out of due course. than to the banker to whom the same is crossed, 


or his agent, for collection, being a banker, shall be liable to the true owner of 
the cheque for any loss he may sustain owing to the cheque having been 
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130. A person taking a cheque crossed generally or specially, hearing 
Cheque benring'* not nego- in either case the words “not negotiable,” shall 

tiahle. not have, and shall not be capable of giving, a 

better title to the cheque than that which the person from whpm he took it 
had. 

131. A banker who has, in good faith, and without negligence, received 
Non-ltability of banker' re- payment, for a customer, of a cheque crossed 

ceiving payment of cheque. generally or specially to himself, shall not, in case 
the title to the cheque proves defective, incur any liability to the true oVner 
of the cheque by reason only of having received such payment. 


OHAPl'ER XV. 

Of Bills in Sbts. 

• 132. Bills of exchange may be drawn in parts, •each part being numbered, 

Set of bills containing a provision that it shall continue 

payable only so long as the others remain unpaid. 
All the parts together make a set ; hut the whole set constitutes only one 
bill, and is extinguished when one of the parts, if a separate bill, would be 
extinguished. 

JFnrcpf ion. —When a person accepts or indorses different parts of. the 
bill in favour of different persons, he and the subsequent indorsers of each 
part are liable on such part as if it were a separate bill. 

133. As between holders in due course of different parts of the same 
Holder of first acquired set, he who first acquired title to his part is en- 
part entitled to all. titled to the other parts and the money represented 

by the bill. 


CHAPTER XVI. 

Of Intkrnational Lajv. 

134. In the absence of a contract to the contrary, the liability of the 
Law governing liability of maker jr drawer of a foreign promissory note, bill 
maker, acceptor, or indorsor of exchange, or cheque, is regulated in all essen- 
of foreign instrument. matters by the law of the place where he made 

the instrument, and the respective liabilities of the acceptor and indorser by 
the law of the place where the instrument is made payable. 

Illmtration, 

A bill of exchange was drawn by A in California, where the rate of interest is 
26 p6r cent., and accepted by B, payable in Washington, where the rate of interest 
in 6 per cent. The bill ia endoraed in British India, and ia dishonoured. An action 
on tlie bill is brought against B in British India. He is liable to pay interest at the 
rate of 6 per cent, only ; but if A is charged as drawer, A is liable to pay interest 
at the rate of 26 per cent. ^ » 

136. Where a promissory note, bill of exchange, or cheque, is maiSfb 
Law of place of payment payable In a different place from that in which 
dishonour. it is made Of indorsed, the law of the place where \ 

it is made payable determines what constitutes dishonour, nnd what notice of \ 
dishonour is sufficient. 
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an 


lUuBttcUion, 

A bill of exchange drawn and indorsed in British India, bnt accepted payable 
ii^Prance, is dishonoured. The indorsee causes it to be protested for such dishonour, 
and ^tvea notice thereof in accordance with the law of France, though not in accord- 
ance with the rules herein contained in respect of bills which are not foreign. The 
notice is siifScient. 

136. If -a negotiable instrument is made, drawn, abcepted, or indorsed 
Instrument Itiado, Ac., <mt Out of British Indif^ hut in accordance with thd 

of British India, but in ac- law of British India, the circumstance that any 
cordance with its law. agreement evidenced by such instrument is invalid 

according to the law of the country wherein it was entdfed into does not 
invalidate any sulwequent acceptance or indorsement made tliereon in British 
Iqdia. 

137. The law of any foreign country regarding promissory notes, bills 
Presumption as to foreign of exchange, and cheques, shall be presumed to be 

the same as that of British India, unless and until 
tlie contrary is proved. 


law. 


CHAPl'ER XVII.* 

Notaries Public. 

138. The Governor-General in Oouncil may, from time to time^ by 
Power to appoint notaries notification in the official Gazette, appoint any 

pvLblic, ♦ person, by name or by virtue of his office, to be a 

notary public under this Act, and to exercise his functions as such within 
aoy local area, and ikiay, by like notification, remove from office any notary 
puDlic appointed under this Act 

139. The Governor-General in Oouncil may, from time to time, by 
PbWer to make rules for notification in the official Gazette, make rules con- 

notaries public. sistent with this Act for the guidance and control 

of notaries public appointed under this Act, and may, by such rules (among 
.other matters), fix the fees j^yable to Buch notaries. 


1881. 

AotQld. 


* New chapter, inserted by Act II. of 1885, s. 10. 
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SCHEDULE, 

(a.) — S tatutes. 


Year and chapter. Title. Extent of repeal. 


9 Wm. III., c. 17 •*. An Act for the better payment of Inland The whole. 

Bills of Exchange. 

3 & 4 Anne, c. 8 An Act for giving like remedy upon The whole. 

promissory notes as is now used upon 
Bills of Exchange, and for the better 
payment of Inland Bills of Exchange. 


(A) — Acts of the Governor-General in Council. 


Number and year. I Title. Extent of repeal. 


VI. of 1840 ... ... An Act for the amendment of the law The whole. 

concerning the negotiation of Bills of 
Exchange. 

V. of 1866 ... An Act to amend in certain respects the Sections 11,12, and 

Comtiiercial Law of British India. 13. 

XV. of 1874 The Laws Local Extent Act, 1874 ••• The first schedule, 

so far as relates 
to Act VI. of 1840 
and Act V. of 
1866, sections 11, 
12, and 13. 
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INDIAN OATHS’ ACT, 

NO. X. OP 1873. 


Recbivbd the G.-G.’a Assent on the 8th April 1873. 

An Act to conBolidate the law relating to Judicial Oaths^ and for other 

purposes. 


Preanable. 


Whereas it is expedient to consolidate the law relating to judicial oaths,' 
affirmations, and declarations, and to repeal the 
law relating to official oaths, affirmations, and de- 
clarations It is hereby enacted as follows : — 

^ I. ^^Preliminary, 

. ^ 1. This Act may be called “ The Indian Oaths’ 

Short title. 1873:” 

It extends to the whole of British India, and, so far as regards subjects 
Local extent. Majesty, to the territories of Native Princes 

and States in alliance with Her Majesty. 

2. [Jiepealed by Act XII. of 

3. Nothing herein contained applies to proceedings before Courts Martial, 
Saving of certain oaths and or to oaths, affirmations, or declarations prescribed 

afhrmations. by any law which, uiKler the provisions of the 

Indian Councils’ Act, 1861, the Governor-General in Council has not power 
to repeal. 

II. — Authority to administer Oaths and Affirmations. 


4. The following Courts and persons are authorized to administer by 
Authority to administer thorns( lve.s, or by an officer empowered by them in 
oaths and affirmations. this behalf, oaths and affirmations in discharge of 

the duties or in exercise of JLhc powers imposed or conferred upon them re- 
spectively by law : — 

(a.) All Courts and persons having by law or consent of parties author- 
ity to receive evidence ; • 

(b.) The Commanding Officer of any nnlitary station occupied by troops 
in the service of Her Majesty : provided 

(1) that the oath or affirmation be administered within the limits of the 

station, and 

(2) that the oath or affirmation be such as a Justice of the Peace is com- 

petent to administer in British India. 

HI. — Pers(yns by whom Oaths or affirmations must he 'tnade. 


vitnesse 


Oaths or affirmations to^b© 6. Oaths or affirmations shall be made by the 

made by — * following persons: — 

all witnesses, that is to say, all persona who may lawfully be ex- 
amiiiNl, or give, or be required to give, evidence by 
or before any Court or person having by law or 
consent of parties authority to examine such persons or to receive evidence : 

(6.) interpreters of questions put to, 
evidence given by, witnesses, and 
jurors. (c) jurors. 


interprsters : 


O. C M.— 40 
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1878. 
Act 10. 


Nothing heroin contained shall render it lawful to administer, in a 
criminal prorceclin^, an oath or affirmation to the accused person, or neces- 
sary to administer to the official interpreter of any Court, after he has en- 
tered on the execution of the duties of his office, an oath or affirmation that 
ho will faithfully discharge those duties. 

Affirmation by nati<«s or G. Where the witness, interpreter, or juror, is 

by persons objecting to oaths, a Hindu or Muhammadan, 
or has an ohjrction to making an oath, 
he shall, instead of making an oath, make an affirmation. 

In every othfr case, the witness, interpreter, or juror, shall make an 

oath. 

IV. — Forms of Oaths and Affirmations. 


7. All oaths and affirmations made under section five shall he adini- 
Forms of oaths and affirm- iiistered according to sucli forms as the High Court 

ations. may from time to- time prescribe.* 

And until any such forms are prescribed by the High Court, such oaths 
and artirinatiojis shall bo administered according to the forms now in use. 

ExpJanalhm. — As regards oaths and allirmations administered in the 
Court of the Recorder of Rangoon and the Court of Small Causes of 
Rangoon, the Recorder of Rangoon shall be deemed to be the High Court 
within the meaning of this section. 

8 . If any party to, or witness in, any judicial proceeding, offers to give 
Power of Court to tender eviden(;e on oath or sohnnii affirmation in any form 

corUaiu oaths. common aniong^it, or held binding by, persons of 

the race or persuasion to which he Ixdongs, and not repugnant to justict* or 
decency, and tiot purporting to alfect any third person, the Court may, if it 
thinks fit, notwitlistanding anything hereinbefore contained, tender such 
oath or alliruiatlon to liiin. 


9. If any party to any judicial proceeding offers to be bound by any 
such oath or solemn affirmation as is mentioned in 
section eight, if such oath or affirmation is mafle 
by the other party to, or by any witness in, such 
pi*oevM'diiig, the Court may, if it thinks fit, ask 
such party or witness, or cause him to he asked, whether or not ho will make 
the oath or affirmation ; 


Court may ask party nr 
witness wheUioi ho will m.iko 
oath proposed V»y oppohito 
party. 


Provided tliat no parly or witness .shall be compelled to attend person- 
ally in Court solely for the purpose of answering such qm^stiou. 

10. If such party or witness agrees to make such oath or affirmation, 
Administration of oath if the Court may pro(:(*ed to admini.st(*r it^ or if it 
accepted. is of such a nature that it may be more con- 

veniently madt? out of Court, the Court may issue a commission to any per- 
son to administer it, and authorize him to take the evidence of the person 
to be sworn or affirmed, and return it to the Court. 


Evidence conclusive as The evidence SO given shall, as against 

against person offering to bo the person who offered to be bound as aforesaid, 
' b(j conclusive proof V>f the matter stated. 

12. If the party or witness refu.ses to make the oath or solemn ^.'i](^a- 
Procedure in case of refusal tion referred to in section eight, he shall not be 
to make oath. compelled to make it, but the Court shall record. 


r 

♦ CV/cKffrt 20rh August, ld73, p. 984: Norlh-WeMti'n. Pro\inets 

1873, p. C04 : Panjnb (ioztiUy 15th May, 1873, Part HI., p. 209. 


GaziiUy 3rd May, 
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as part of the proceedings, the netiire of the oath or affirmation proposed, 1873 . 

the facts that he was asked whethcir he would make it, and that he refused 

it, together with any reason which he may assign for his refusal. 

V, — Miscellaneous,, 


13* No omission* to take any oath or make any affirmation, no substi- 
Proceodin^s and ovidenco tution of any one for any other of them, and no 
not invalidated by omission irregularity whatever in the ^orm in w’hich any 
of oath or irregularity. one of them is admimstered, shall invalidate any 

proceeding or render inadmissible any evidence whatever, in or in respect 
of which such omission, substitution, or irregularity took place, or shall 
affect the obligation of a witness to state the truth. 

14. Every person giving evidence on any subject before any Court or 
Persons giving evidence person hereby authorized to administer oaths and 
oound td state the truth. affirmations shall be bound to state the truth on 

such subject.! 

16. The Indian Penal Code, .sections 178 and 181, shall bo construed 
Amendment of Act XLV. as if, after tln^ word ‘‘oath,’’ tho woids “ or affirm- 
o£ IbdO, sections 178 and 181. ation ” were inserted. 


16. Subject to the 
Official oaths abolished. 

to make any oath or to 
whatever. 


provisions of sections throe and five, no person 
appointed to any office shall, before entering on 
the execution of tJie duties of his office, bo required 
make or subscribe any affirmation or declaration 


* This “includes any omission, and is not limited to accidental or negligent omissions.” — 
i2i0. V. Wio<jto, 14 h. L. U. 294. 
t See Act XLV. of 1860, s. 191. 
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POWERS OF ATTORNEY ACT, 

NO. VII. OF 1882. 


Received the G.-G.*s Assent on the 24th February 1882. 
An Aciio amend the law relating to P(meT8~of~Attomey. 


For the purpose o£ amending the law relating to Powers-of-Attoriiey ; 
It is hereby enacted as follows : — ' 


Short title. 

Local extent. 
Commencement, 


1. This Act may be called “ The Powers-of- 
Attorney Act, 1882 

• It applies to the whole of British India ; 

and it shall come into force on the first day 
of May, 1882. ^ 


2. The donee of a power-of -attorney may, if he thinks fit, execute or do 
Execution under power-of- ^france, instrument, or thing in and with 

attorney. his own name and signature, and his own seal 

where scaling is required, by the authority of the donor of the power ; and 
every assurance, instrument, and thing so executed and done, shall ^be as 
efiectual in law as if it had been executed or done by the donee of the power 
in the name, and with the signature and seal, of the donor thereof. 

This aeetion applies to powers-of-attornoy created by instruments exe- 
cuted either before or after this Act comes into force. 


3. Any person making or doing any payment or act in good faith, in 
Payment by attorney under pursuance of a power-of-attorney, shall not be liable 

S ower, without notice of in respect of the payment or act l»y reason that 
eath, &c., good. before the payment or act, the donor of the power 

had died or become lunatic, of unsound mind, or bankrupt or insolvent, or 
had revoked the power, tf 4^he fact of death, lunacy, unsoundness of mind 
bankruptcy, insolvency, or revocation, was not, a^t the time of the payment 
or act, known to the person making or doing the same. 

•But this section shall not afieot any right against the payee of any per- 
son interested in any money so paid ; and that person shall have the like 
remedy against the payee as he would have had against the payor, if the 
payment had not been made by him. 

This section applies only to payments and acts made or done after this 
Act comes into force. 


4 (a.) An instrurifent creating a power-of attorney, its execution being 
Deposit of original instru- verified by affidavit, statutory declaration, or ether 
ments creating powers-of- sufiicient evidence, may, with the afildavit or de- 
attorney. claration, if any, be deposited in the High Court 

within the local limits of whose jurisdiction the instrument may be. 

,.^(6.) A separate file of •instruments so deposited shull be kept ; and any 
person may search that file, and inspect every instrument so deposited ; and 
a certified copy thereof shall be delivered out to him on request. 

(c.) A copy of an instrument so deposited may be presented at the oflSce, 
and may be stamped or marked as a certified copy, and- when so stamped or 
marked, shall become and be a cer'tified copy. 



318 


PO WERS OF A TTORNEY. 


1882. A certified copy of an instrument so deposited shall, without fur- 

ther proof, be sufficient evidence of the contents of the instrument and of 
Act 7. the deposit thereof in the High Court. 

{e.) The High Court may, from time to time, make rules for the purposes 
of this section,, and prescribing, with the concurrence of the Local Govern- 
ment, the fees to be taken under clauses (a), (fe), and (c). 

^/!) Throughout Britisli Burma, the Court of the Recorder of Rangoon 
shall, ^for the purposes of this section, be deemed to be the High Court. 

(^.) This section applies to instruments creating powers-o£-attorney exe- 
cuted either before or after this Act comes into force. 

6. A married .woman, whether a minor or not, shall, by virtue of this 
Powor-of-attorney of mar- Act, have power, as if she were unmarried and of 
tied woman. full ago, by a non-testamentary instrument, to ap- 

point an attorney on her behalf, for the purpose of executing any non-testa- 
meutary instrument or doing any other act which she might herself execute 
or do \ and the provisions of this Act, relating to instruments creating powers- 
^of-attorney, shall apply thereto. , 

This section applies only to instruments executed after this Act comes 
into force. 

Act XXV’^llI. of 1866, B. 39, 6. The Trustees’ and Mortgagees’ Powers Act, 

repealed. 1866, Section 3^, is hereby repealed. 
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PRESIDENCY SMALL CAUSE COURTS ACT, 

NO. XV. OF 1882. . 


Received the G.-G.'s Assent on tub 17th March 1882. 

An Act to consolidate and amend the law relating to the Courts of Small 
Causes established in the Presiilency-towus, 

Whereas it is expedient to consoliiiate and amend the law relating to 
the Courts of JSinall Causes established in the 
Preamble. towns of Calcutta, Madras, and Bombay ; It 

hereby enacted as follows : — 


CHAPTER 1. 

Preliminary. 

1. This Act may be called “ The Presidency Small Cause Courts Act 

Short title. 1882;” and it sluill conn^ into force on the first 

Comrnoncement. day of July, 1882. 

But nothing heroin contained shall alfect the provisions of the Army 
Act, 1881, section 151, or the rights or liabilities of any person under any 
decree passed before that day. 

2. On and from the said day the enactments specified in the first 

sohoilnlo hereto annexed shall be repealed to the 
Repeal of enactraenta. extent mentioned therein. 

But all Courts constituted, appointuionts made, and securities given 
under any of the said enactments, slmll, so far as may bo, ))e deemed to have 
been respectively constituted, made, and given under this Act.^ 

All references to any tmactment hereby repealed, made in Acts passed 
R«for«no« ia previou. prior to tJ.e saidnlay, shall bn n-ad. so 

be praeticatilo, as if made to this Act or the oor- 
rcspoudiiig provisions hereof. 

3. In Act No. XXIH. of 18.90 {for sneuring the Land-revenue of 

Calputfa), section 3, for the word and figures “ Act 
Amendment of Acta. VII., 18i7,” the words and figures, “ The Presi- 

dency Small Cause Courts Act, 1882, Chapter VHI.,” shall be substituted ; 
the words, » as provided by the said Act,” shall be repealed ; and for each of 
the expressions, “ a Commissioner of the Court for recovery of small del.ts 
referred to in the said Act,” and “ the said Commissioners,” the words, “the 
Judges of the Court of ^mall Causes at Calcutta,” shall he substituted. 

.5ln the Code of Civil •Procedure, section 8, after the word and figures, 
“ Chapter XXXIX.,” the words and figures, “ and by the Presidency Small 
Cause Courts Act, 1882,” shall be inserted. , 

4 In this Act, “ the Small Cause Court ” means the Court of Small 
‘•amall Causa Court’’ Causesiconstituted under this Act in the town of 
deflned. Calcutta, Madras, or Bombay, as the case may be. 
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CHAPTER JI. 

Constitution and Offickrs of the Court. 


6. There shall be in each of the towns of Calcutta, Madras, and Bombay, 
Courts of Huiall Cuusoa Court, to be called the Court of Small Causes of 
established. Calcutta, Madras, or Bombay, as the case may be. 

6. The Small Cause Court sliall be decuued to be a Court subject to the 
Court to be deemed under superintol.dpnce of the High Court of JudioatuFe 
Buperinteadence, &c., of High at Port William, Madras, or Bombay, as the case 
Court. iixay Ik*, within the meaning of the Letters Patent 

respectively, dated Ibhe 28th clay of December, 1865, for such High Courts, 
and within the meaning of the Cede of Civil Procedure ; and the High Court 
shall have, in respect of the Small Cause Court, the same powers as it has 
under the twenty fourth and tweuty-Hfth of Victoria, chapter 104, section 15, 
in respect of Courts subject to its appellate jurisdiction. 


7 . Subject to the control of the Govcrnor-Ge.neral in Council, the Local 
* Appointment, aiisponsion, Government may, from time to time, by notihea- 
and renaoval of Judgoe. tion in the oHicial Gazette, appoint a person to be 

Chief Judge, and so many otluir persons as it thinks fit to be Judges, of the 
Small Cause Court : Provided that not loss than onc-third of the persons so 
appointed, including the Chief Judge, shall be advocates of one of the said 
High Courts. 

The Local Govornment may, by a like notification, suspend and, with 
the previous sanction of tlm Governor-General in Council, remove any Judge 
so appointi^d. 

All barristers who, when this Act comes into force, are, or are acting 
as, Judges of tlie Small Cause Court, shall, for the purposes of this section, 
be deemed to bo advocates of High Court. 

Kaok and precedence of 8- The Chief Judge shall be the first of the 

JudgoB. Judges in rank and precedence. 

The other Judges shall have rank and precedence as the Local Govern- 
ment may, from time to time, direct. 


9 . Except as otlierwisc provided by this or any other law for the time 

Power to mako ruioa i« force, the Suiall Cause Court may, with 

rower to make. ruioB. previous sanction of the High Court, make 

rules to provide, in such inanin^r sfs it thinks fit, for all matters not specially 
provided for by this Act, and for the exercise, by one or more of its Judges, 
of any powers conferred on the Small Cause Court by this Act, or by any 
other law for the time being in force. 

10 . Subject to such rules, the Chief Judge may, from time to time, make 
Chief Judge to diBtribute such arrangements as he thinks fit for the distri- 

buBineaa of Court. bution of the business of the Court among the 

' various Judges thereof. 

11 . Save as hereinafter otherwise provided, when two or more of the 
Procedure in raso of dif- Judges sitting together differ on any question, the 

feroiiceuf opinion. opinion of the majority sj^all prevail; and if the 

Court is equally divided, the Chief Judge, if hj^ls one of the Judges Sk. dif- 
fering, or in his absence the Judge first in rank and precedence of the Judges 
so differing, shall have the casting voice. 


12 . 


Seal to bo used. 


The Small Cause Court shall use a seal of such form and dimensions 
as are for the time being prescribed by the Local 
Government. 
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13. The Local Government may, from time to time, appoint an officer 188St- 
Appointment of Rogistrnr to be called the Registrar of the Court, and to bo ^ 

an<l ministerial oiTicera. the clii(if ministerial officer of the Court ; AOt Ivi 

and the (Jhief J udge may, from time to time, subject to tlic control of 
the Local Government, appoint as many clerks, bailiffs, and other ministerial 
officers as may be necessary for the administration of justice by the Court, 
and for the exercise and performance of the powers and duties conferred and 
imposed on it by this Act or any other law for the time being in force. 

The Registrar and other officers so appointed shall exercise such powers, 

Powers and duties of such and discharge such duties, of a ministerial nature, 
officers. as the Chief Judge may, fisom time to time, by 

rule, direct. 

The Chief J udge may suspend or remove any Registrar or other officc*r 
so appointed ; but the removal of any Registrar or officer drawing a moiithiy 
salary of one hundred rupees or upwards shall be subject to the orders of the 
Local Government. 

14. The Local Goverjiment may invest the Registrar with the power’s 

ReRistror may bo invooted “"'I*''' ^-Ct for the trial of suits ill 

with powers of a Judjfe in which the amount or value of the subject-matttir 
suits not oxceoding twenty does not oxoood twenty rupees. And, subject to 
the orders of the Chief Judge, any Judge of tho 
Small Cause Court may, whenever he thinks fit, transfer from his own file to 
the file of the Registrar any suit which tho latter is competent to try. 

15. No Judge or other officer appointed under this Act shaH, during 
Judtfoor other officer not his continuance as such Judge or oflicer, either by 

to practise or trade. himself or as a partner of any other person, 

practise or act, either directly or indirectly, as an advocate, attorney, vakil, 
or other legal practitioner, or be concerned, either on his own account or for 
any other person, or os the partner of any other person, in any trade or 
profession. 

Any such Judge or officer so practising, acting, or concerned, shall be 
deemed to have committed an oflence under section 168 of the Indian Penal 
Code. 

Nothing herein contained shall deemed to prohibit any such Judge or 
officer from beijig a membef of any company incorporated or registered under 
Royal Charter, Letters Patent, Act of Parliament, or Act of any British 
Indian legislature. » 


CHAPTER TIL 

Law administered by the Court. 

16. All questions, other than questions relating to procedure or practice, 

QuesUon. arfauiK in suits, proceedings under 

&c., under Act to bo decided this Act in the Small Cause Court, shall he .dealt 
according to law administer- with and determined according to tho law for the 
e >y ig Court. being administered by tho High Court in the 

exercise of its ordinary original civil jurisdiction. 

' •.CHAPTER IV. 

Jurisdiction in respect of Suits. 

17. The local limits of the jurisdiction of each of the Small Cause 
Local limits of jurisdiction Courts shall be the local limits for the time being 

of Court, of the •ordinary original civil jurisdiction of the 

High Court. 

0. C. 
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18. Subject to flM? eNoopUons in section nineteen, the Small Cause 
Suits in which Court liaa Oourt shall have jurisdiction to try all suits of a 
jurisdiction. , Civil nature — 

when the nmonnt or value of the subject-matter does not exceed two 
thousand rupees’; and 

(a) (lie cause of action has arisen, either wholly or in part, within the 
local limits of the jurisclietion of the Small Cause Court, and the leave of 
tlirt Court has, for rt'asons to bo recordtMl by it in writing, been given before 
the institution of the suit : or 

(U) all the dofondants, at the time of the institution of the suit, actually 
and volonntarily reside, or carry on business, or personally work for gain, 
within such local limits ; or 

any of the defendants, at the time of the institution of the suit, 
actually and voluntarily resides, or carries on business, or personally works 
for gain, within such local limits, and either the leave of the Court has been 
given before the institution of the suit, or the defendants who do not reside, 
or carry on business, or personally work for gain, as aforesaid, acquiesce in 
stich institution, * 

Explanation /. — When in any suit the sum claimed is, by a set-off 
admitted by both parties, reduced to a balance not exceeding two thousand 
rupees, the Small Cause Court shalL have jurisdiction to try such suit. 

Explanalimi IT , — Where a person has a permanent dwelling at one 
place, and also a lodging at another place for a temporary purpose only, he 
shall be deemed to reside at both places in respect of any cause of action 
arising at the place wlicro In* has siicli loinporary lodging. 

Explanation TIT, — A Corporation or Company shall be deemed to carry 
on business at its sole or principal oflico in British India, or, in respect of 
any cause of action arising at any place where it has also a subordinate office, 
at such place. 

Suits in which Court has no t9. The Small Cause Court shall have no 

jurisdiction. jurisdiction in — 

(a) stilts concerning the assessment or collection of the revenue ; 

(/>) suits concerning any act ordered or done by the Governor-General 
in Council or the Local Government, or by the Go\ ernor-General ora Go- 
vernor, or by any Member of the Ooumfil of the govern or-Geheral or of the 
Governor of Madras or Bombay in his ollicial capacity, or by any person by 
order of the Governor-General in Council or the Local Government ; 

(f) suits concerning any n.ct nrdenul or done by any Judge or judicial 
officer in the execution of his office, or by any person in pursuance of any 
judgment or order of any (^n^■t or any .such Judge or judicial officer ; 

((/) suits for the recoveny of iiniuo ble property ; 

(c) suits for the par.itio » of iimrjO\ cable property ; 

( f ) suits for tin? forev I nsure or redemption of a mortgage of immoveable 
property ; 

{(/) suits for the determination of any other right to or interest in im- 
moveable property ; 

(4) suits for the specific performance or rescission of contracts; 

(i) suits to obtain an injunction ; 

( j) suits for the* cancellation or rectification pf» instruments ; 

(4) suits to enforce a trust ; 

(T) suits for a gcucral average loss and suits on policies of insurance on 
sea-going ve.ssels ; 

(n^) suits for compensation in respect of collisions on the high seas ; 
suits for compensation for the infringement of a patent, copyright, 
or trade-mark ; 
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(o) suits for a dissolution of partnership or for an account of partner- 1882* 
ship transactions ; 

(p) suits for an account of property and its duo administration under 
the decree of the Court ; 

(q) suits for compensation for libel, slander, malicious prosecution, adul- 
tery, or breach of promise of marriage ; 

(r) suits for the restitution of conjugal rights, for the recovery of a wife, 
or for a divorce ; 

(a) suits for declaratory decrees ; 

(<) suits for possession of a hereditary office ; 

(tt) suits against Sovereign Princes or Ruling Chiefs, or against Ambas- 
sadors or Envoys of Foreign states ; 

(w) suits on any judgment of a High Court ; 

(i&) suits the cognizance whereof by the Small Cause Court is barred by 
any law for the time being in force. 

20. When the parties to a suit which, if the amount or value of the 
I •.mrt «.«y, by connont, try ‘sul.jcct-.nattor thereof did not exceed two thousand 

Bulls beyonii pecuniary limits rupees, would be cogiiizacile by the Small Clause 
of jurisdiction. Court, have entered into an agreement in writing 

that the Small Cause Court shall have jurisdiction to try such suit, the Court 
shall have jurisdiction to try the same, although the amount or value of the 
subject-matter thereof may exceed two thousand rupees. 

Every such agreement shall be filed in the Small Cause Court, and, when 
so tiled, the part.ie.s to it shall be subject to the jurisdiction of the Court, and 
shall be bound by its decision in such suit. 

21. All suits to whicb an officer of the Small Cause Court is, as such, a 
Suits by an against officers party, except suits in rcispect of property taken in 

of Court. execution of its procc'ss, or the proceeds or value 

thereof, may be instituted in the High Court at the election of the plaintiff 
as if this Act had not been passed. 

22. If any suit cognizable by the Small Cause Court, other than a suit 

Co.t8 when pUintiir suos in ^ section twon(y-one applies, is instituted 

Hijfh Court ill Other cases coj^- in the Higli Court, and if, in Such suit, the plaintiff 
nisKiblo by Small Cause Court. (R)tains, in the ease of a suit founded on contract, 
a decree for any matter of an amount or value less than two thousand rupees, 
and in the case of any othtjr suit a decree ^for any mat ter of an amount or 
value of less than three hundred rupees, no costs shall bo allowed to tlio 
plaintiff ; 

and if in any such suit the plaintiff does not obtain a decree, the defend- 
ant shall be entitled to his costs as between attorney and client. 

The foregoing rules shall not apply to any suit in whieh the Judge who 
tries the same certities that it was one fit to be brought in the High Court. 

CHAPTER V. 

Procedure in Suits. 

. 23- The portions the Code of Civil Procedure, specified in the second 
Pc^ouH of Civil Procedure 5cj;iedule hereto annexed shdll extend, and shall, 

Code extending to Court. 8o far as the same may, in the judgment of the 
Court, be applicable, be applied to the Small Cause Court ; and the pro- 
cedure prescribed thereby shall bo the procedure followed in the Court in all 
suits cognizable by it, except where such procedure is inconsistent with tho 
procedure prescribed by any specific provisions of this Act : 
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1882. Provided that the Court may, sahjeot to the control of the Local Govern* 

ment, from time to time, by notification in the official Gazette, declare that 

Act 18 . any of the said portions of the said Oode shall not extend and be applied to 
the Small Cause Court, or that any of such portions shall so extend and be 
applied with such modifications as the Court, subject to the control aforesaid, 
may think fit. 

24. Except in cases of set-off under the Code of Civil Procedure, sec- 
No written statement ex- tion 111, no written statement shall be received 

cept in cases of aot-off. unless required by the Court. 

25. When a period of eight days from the decision of a suit has ex- 
Roturn of ilocumontfl ad- pired without any application for a new trial or 

mittod in ovidcnco rc-hearing of such suit having been made, or when 

any such application has been made within such pciriod and such ap- 
plication has been refused, or the new trial or re-hearing (as the case may 
be) lias end(‘d, any person, whether a party to the suit or not, desirous of 
receiving back any document produced by him in tlm suit and placed on the 
record, shall, unless the document is impounded under section 143 of the 
Code of Civil Procedure, be entitled to receive back the same : 

Provided that a document may be returned at any time before any of 
such events on such terms as the Court may direct : Providi^d also that no 
document shall be returned which, by force of the decree, has become void 
or useless. 

On the return of a document which has been admitted in evidence, a 
receipt shall btj given, by the party receiving it, in a receipt-book to be kept 
for the pui-poso. 

26. In any suit in which the defendant appears and does not admit the 

Compons.'.tion payablo by plaintiff docs not obtain a decree 

plainiilf to dofonUant in cer- for the full amount of liis claim, the Small Cause 
tain cashes. Court may, in its discretion, order the plaiiitiif to 

pay to the defendant, by way of satisfaction for his trouble and attendance, 
such sum as it thinks tit. 

When any claim preferred, or objection made, under section 278 of the 
Code of Civil Procedure, is disallowodf the Sinfrfl Cause Court may, in its 
discretion, order tho person preferring or making such claim or objection to 
pay to the decree-holder, or to the judgment-debtor, or to both, by way of 
satisfaction as aforesaid, such sum or sums as it thinks fit. 

And when any claim or objection is allowed, tho Court may award such 
compensation by way of damages to the claimant or objector as it thinks fit ; 
and the order of the Court awarding or refusing such compensation shall bar 
any suit in respect of injury caused by the attachment. 

Any order under this section may, in default of payment of the amount 
payable thereunder, be enforced by tho person in whose favour it is mado 
agaiilst the person against whom it is made as if it were a decree of the 
Court. 

27. Whenever the Small Cause Court issues a warrant for the arrest of 
Docroo-hoMer to aoaom. a judgment-debtor or thtf attachment of hk^pro- 
paiiy otiicer executing war- p^rty, the decree-holder, or some other person on 
his behalf, shall accompany the officer of the Court 
entrusted with the execution of such warrant, and shall point out to such 
officer tho judgment-debtor or the property to be attached, as the case 
may be, 
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28 - When the juclgniPnt-<lolitor under any decree of thf* Snmll Cause 
Thintr* attached to imniovo. Court ^ a tenant of imniovcatile property, any- 
able property and remoyeable tbuig attached to such property, and which he 
by toiKuiL lu bo deemed move- might, hefom the U^riiiination of his tojiancy, law- 
a ) 0 m exocu ion. fully miiovo without the porniissioii of lus land- 

lord, shall, for the purpose of tint exticiition of such decree, he deemed to he 
moveahle property, and may, if sold in such execution, he served hy tho 
purchaser, but shall not be remov<‘d hy liim from tlui property until he has 
done to the property whatever the judgment-debtor would have been liouud 
to do to it if he had removed such thiiiff. 


1882. 

Act 15. 


29. Whenever any judgment-debtor, who has been arrested, or wlmso 
Discliait;o of jiulgmcnt- property has been seized in execution of a decn^o 

debtor on Mufllieiotit security . of the »S mall Cause Court, oilers security to tho 
satisfaction of such Court for payment of the amount which lu^ has I'een 
ordered to pay and the costs, the Court may order hiui to he discharged or 
the property to bo released. 

30. Whenever it appears to the iSniall Cause Court that any judgment-* 
Court may in certain cases debtor under its decree is unable, from sickness, 

suspend oxecution of docroo. poverty, or other sufficient cause, to pay the amount 
of the decree, or, if such Court has ordered the same to bo paid in instal- 
ments, the amount of any instalment thereof, it may, from time to time, 
for such time and upon such terms as it thinks fit, susptmd the execu- 
tion of such decree and discharge the debtor, or make such order as it 
thinks fit 


31. If the judgment-debtor under any decree of the 8mall Cause Court 
Bxocution of docroo of ^’*'8 not, within the local limits of its jurisdiction, 
Small Cause Court by other movealilo propt^rty sufficient to satisfy th(» dfjcree, 
the Court may, on tho application of tho decree- 
holder, send the decree for execution — 

(а) ill the case of execution against immoveable property situate within 
such local limits — to the High Court ; 

(б) in all other cases— to any Civil Court within the local limits of 
whose jurisdiction such judgment-debtor, or any niove|jble or immoveablo 
property of such judginent-d^^btor, may* be found. 

The procedure prescribed by the Code of Civil Procedure for the exe- 
Procodure when decroe cutioii of decrees by Courts other than those which 
ti-ansferrod. made them shall* be the procedure followed in 

such cases. 


32. Notwithstanding anything contained in the Code of Civil Pro- 
Minors may sue in certain cedure as applied by this Act, any minor may 
cases as if of full age. institute a suit for any sum of money, not exceed- 

ing five hundred rupees, which may be due to him under section 70 of the 
Indian Contract Act, 1872, for wages or piece-work or for work as a servant, 
in the same manner as if he were of full ago. 


33. Any non-judicial or quasi-judicial act which the Code of Civil Pro- 
Power to delegate non- cedure as applied by this Act requires to be done 
judicial duties. \yy ^ Judge, and any act which may bo done by a 

Oomnij^ioner appointed tb examine and adjust accounts *under section 394 
of that Code as so applied, maj^ he done by the Registrar of tho Small Cause 
Court, or by such other officer of that Court as that Court may, from time 
to time, .appoint in this behalf. 

Tho High Court may, from time to time, by rule, declare what shall be 
deemed to be uoii-judiciai and quasi-judicial acts within the meaning of this 
section. 
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1882. 34. Tlio suits cogfiizalilc by the Registrar under s(*ction fourteen shall 

“7 TTr Ilo^isirar to hour arnl (lo< •»« hoard and dptenniiH‘d by liiin in like manner 

Act 15. icnuiiio Buitd liko a Jiulgo. \n all respects as a Judge of the Court might hoa** 

and determine the same : 

IVovided that, subject to the control of the Chief tTudge, any Judge of 
Pri»vi8o Court may, whonoviT ho thinks lit, transfer to 

^ bis own tilo any suit on the (lie of the Registrar, 

35. The Registrar may receive appliealions for this execution of decrees 
Uegwtrnr luuy execute :ill any value passt‘d by the Court, and may commit 

docrocj 4 with the yamo powers and discharge judgment-debtors, and luako any 
as 11 Judge • oi-der in respect tlmreof which a Judge of the 

Court might make under tlii.s Act. 

36. Every dtjcree and order made by the Registrar in any suit or pro- 

Docroos uud ordoi-H of Re- ceeding sliall be subject to the same provisions in 

pisirai- to »uj suivjeet to now n‘gar(l to new trial as if made by a Judge of the 

trial as if uiiulo hy a Judge. Court 


CH.XPTER Vr. 

Nrw Tkials and Rimieauino. 


37. Save as is hendn specially provided, every decree and order of tho 
Judgnu iits and ordor.s of ^tuall Cause Court in a suit shall ho final and con- 

Court liiial. elusive ; hut thci Court may, on application of 

either party, ina(h? within (dglit days fiom the date of the decree or order 
1‘owcr lo oido»- new trial in hi any suit (not h(;iiig a di^cree pa.ssed under section 
biii.iil <’Musi‘ (Viurt. r)2L‘ of tho Code of (h*vil Procedure), order a n(*w 

trial to he held, or alter, set aside, or revm-se tin* decr(‘o or order, upon such 
ieims ns it think.s roasonal»Ie, and may, in the meantime, stay the proceedings. 

38. Any party may, within eight days after the judgment in any suit 
Aiiplu-.'tijiii for rti-hoaring i» the iSinall Cause* Court in which the amount or 

ill liiirh ('--urt. value of the .subject- matter (^\C(‘ed.s one thousand 

replies, apply to the High Couit for an order that sucli suit may be re-heard 
in the High Court.^ 

Such application sliall lu* .mippoi'ted by aflglavits, and, in case the appli- 
cant hua appeared in the Small Cause Court l>y advocate, yakil, atiorney, or 
ph^adcr, by u certitlcate from such advocate, vakil, attorney, or pleader, that, 
in his opinion, there are good gi^mnds for re-hearing the suit, and if, ou hear- 
ing such application, the High Court is of opinion that there has been a 
miscarriage or failure of justice, or that tlierci are oth(‘r good grounds for 
such re-hoariiig, the Court .shall make an order cx parfe^ on such terms as it 
thinks lit, for such re-hearing, and fix a day for the same, whereof notice 
shall he given to the opposite party. 

The rules contained in sections 545, 546, and 547 of the Code of Civil 
Procedure, relating to staying and executing decrees under appeal, shall 
apply in the case of applications under this section as if such applications 
were appeals from the decisions of the Small Cause Court. 


39. On the day fixed under section thirty-ei^ht or on any other day to 
,, , ^ which the re hearing* may be adjourned, the High 

locotureo ra- oaring. (Jourt, or some JucTge thereof, shall proceed to re- 
hear and determine the case as if the same were a suit brought in such High 
Court in its ordinary original civil jurisdiction, in which tho plaintilf in the 
Small Cause Court was plaintiff, and the defendant in such Court was defend- 
ant, and in which written stateiiienta had not been ordered to bo filed ; and, 
except as herein otlierwise provided, all the practice and procedure of such 
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Poiirf. in rospoot of suits brought in its onlinary originni rivi] jurisdin- 
tion shall be followed in suits re heard under this section : Provided that 
there shall not he any appeal from any judgment, decree, or order under this 
section. 


1882 . 
Act 16^ 


40. Every decree or order made by any TTigh Court upon any sucli re- 
Execution of decree of High hearing may either be executed by such ITigli 
Court in the same manner as oilier deer(*ea or 
orders of such Court, or may, in the discretion of thelligh Court, bo re- 
mitted to the Small Cause Court for execution. 


OTIAPTER Vll. 


Recovery of Possession op Immovearle Property. 


41. When any person has had possession of any inunoveahle property 

Summons aifiiinsk person witliin the- localliiiiits of the Small Can se 

occupying property without Court’s jurisdiction, and of which the annual valuo 
at a raek-nmt dof‘S not excc‘ed one thousand rupees, 
as the tenant, or by permission, of another person, or of some person tlirough 
whom such other person claims, 

and such tenancy or permission has determined or been withdrawn, 

and such tenant or occupier or any person holding under or by assign- 
ment from him (hereinafter called the occupant) refuses to deliver up such 
property in compliance with a request made to him in this behalf by such 
other person, 

such other person (hereinafter called the applicant) may apply to the 
Small Cause Court for a summons against the occupant, calling upon him to 
show cause, on a day therein appointed, why he should not be compelled to 
deliver up the propen'ty. 

42. The summons shall be served on the ocenpant in the manner pro- 
vided by the Code of Civil Proc(‘dure for the ser- 
vice of a summons on a defendant. 


Service of Bummons. 


43. If the occupant 

Order for posBession. 


doqis not appt?ar at the time appointed, and show 
cause to the contrary, the ajiplioant shall, if tho 
femall Cause Court is satisfied that he is entitled 
to apply under section forty-one, be entitled an order addressed to a V*ailifF 
of the Court directing him to give posse.ssioji of the property to the applicant 
on such day as the Court thinks tit to name in such order. 


ExpImiatio7i, — If the occupant prov(‘S that the tenancy was created or 
permission granted by virtue of a title which determined pnjvious to* the date 
of tho application, he shall be deemed to have shown cause within the mean- 
ing of this section. 

44. Any such order shall justify the bailiff to whom it is addressed in 
Such order to justify bailiff entering after the hour of six in tho moniing and 
entering on property and before the hour of six in the afternoon upon the 
giving poBBession. property named therein, with such assistants as he 

thinks llecessary, and giving possession of such property to the applicant: 

Bar to procssding. against ““d no suit or prosecution shad be maintainable 
Judge or officer for iBsuing, against any sTucige or ofheer of the omall Cause 
&o., order or summons. Court l»y whom any such order as aforesaid was 

issued, or against any bailiff or otliQ^r person by whom the same was executed. 
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1882. or hy whom any such summons as aforesaid was served, for the issue, execu- 
tion, or service of any such order or summons, hy reason only that the appli- 
Act 16. cant was not entitled to tlie possession of the property. 

45. When tlie applicant, at the time of applying for any such order as 

A 1 - * St aforesaid, was entitled to the possession of such 

possosHion, not to bo deemed property, neither he nor any person acting in hia 
trespiirtsor for any oraor in behalf shall be deemed, on account of any error, 
proceedings. defect, or irregularity in the mode of' proceeding ‘ 

to obtain possession thereunder, to l>e a trespasser ; but any person aggrieved 
Occupant may auo for com- may a suit for the recovery of compensation 

ponsation. • for any damage which he has sustained by reason ' 

of such error, defect, or irregularity : 

when no such damage is proved, the suit shall be dismissed ; and when 
such damage is proved, but the amount of the compensation assessed hy the 
Court does not exceed ten rupees, the Court shall award to the plaintiff no 
more costs than compensation, unless the Judge who tries the case certifies 
• that in his opinion full costs should be awarded to the plaintiff. 

46. Nothing herein contained shall be deemed to protect any applicant 
Liability of applicant ob- o>)taining iwaaession of any property under this 

taining onlor when not enti- chapter from a suit by any person deeming himself 
aggrieved thereby, when such applicant was not, 
at the time of fipplying for such order as aforesaid, entitled to the possession 
of such property. 

And when the applicant was not, at the time of applying for any such 
Application for order in order as aforesaid, entitled to th(5 possi^ssion of such 
Mich case an act of trespass. property, the application for such order, tliough no 
possession is taken thereunder, shall be deemed to be an act of trespass com- 
mitted by the applicant against the occupant. 

47. Whenever, on an application being made under section forty-one, 
Stay of proceedings on oc- the occupant binds^ himself, with two sureties, in a 

enpant giving security to bond for such amount as the 8ma11 Cause Court 
bring suit jigaiuat applicant. thinks reasonable, having regard to the value of 
thi? property and the probable costs if the suk next hereinafter mentioned, 
to institute, without delay, a suit in the High Court against the applicant 
for compensation for trespass, and to pay all the costs of such suit in case ho 
docs not prosecute the same, of in case judgment therein is given for the 
applicant, the Small Cause Court shall stay the proceedings on such applica- 
tion until such suit is disposed of. 

If the occupant obtains a decree in any such suit against the applicant, 
such decree shall supersede the order (if any) made under section forty-three. 

Nothing contained in section twenty-two shall apply to suits under this 
section. 

48. In all proceedings under this chapter, the Small Cause Court shall, 

Proceedings to bo regulated may be, and except as herein otherwise 

by Code of Civil Proced*ire. provided, follow the* pVocedure prescrilicJ, for a 
Court of first instance hy the Code of Civil Pfbeedure. 

49. Recovery of the possession of any immoveable property under this 
Recovery of possession no chapter shall be no bar to the institution of a suit 

bar to suit to try title. in the High Cqiurt for trying the title thereto. 
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Act 15. 


60* This chapter extends to every place within the local limits of the ’ 
ordinary original civil jurisdictions of the High 
Local extent of chapter. ConrH of Judicature at Fort William, Madras, and 

„ ^ ... . Bombay. But nothing contained in this chapter 

Saving of certain rents. applies-- 

(a) to any rent due to Government ; 

' (6) to any rent which has been due for more than twelve months before 
the application mentioned in section fifty-three. 

51. The Judges of the Small Cause Court may appoint four or more 
Ap[>ointi]ient of bailiffs and persons to be bailififs and appraisers for the purpose 
appraisers. of this chapter, and may, from time to time, with 

the previous sanction of the Local Government, fix such remuneration for 
the services of such officers as the said Judges thinks fit, and may suspend^ 
or remove them. * 

62. The persons so appointed shall give security, to be approved by the 
Security to be given by ap- said Judges, faithfully to discharge the duties of 

pointees. their office, and they shall be deemed to bo public 

servants within the meaning of the Indian Penal Code. 

63. Any person claiming to be entitled to arrears of rent of any house 
Application for distress- or premises to which this cliapter extends, or his 

warrant. duly constituted attorney, may apply to any Judge 

of the Small Cause Court, or to the Registrar of the Small Cause Court, for 
such warrant as is hereinafter mentioned. 

The application shall be supported by an affidavit or affirmation to the 
effect of the form (marked A) in the third schedule hereto annexed. 

64. The Judge or Registrar may thereupon issue a warrant under his 

hand and seal, and returnable within six days, to 
Issue of dwtroas-warrant. of the form (marked B) contained in the 

same schedule addressed to any one o£ such bailiffs. ^ 

The Judge or Registrar may, at his discretion, upon personal examina- 
tion of the person applying for such warrant, decline to issue the same. 

66. Every distress under this chapter shall 
ime or istress. made after sunrise and before sunset, * and not 

at any other time. 

68. The bailiff directed to make the distress may force open any stable, 
What places bailiff may outhouse, or other building, and may also enter 
force open. any dwelling-house the outer door of which may 

be open, and may break open the door of any room in such dwelling-ljouse 
tor the purpose of seizing property liable to be seized under this chapter ; 

Provided that he shall not enter or break open the door of any room 
appropriated for the zan&nd or residence of women, which, by the usage of 
the country, is considered private. , 

In pursuance of the warrant aforesaid, the bailiff shall seize the 
Property which may be moveable property found in or upon the house or 
mM. premises mention^ In the warrant and belonging 

to, the person from whom the rent is claimed (hereinafter called the debtor), 
or such part thereof as may, in Jbhe bailififb judgment, be sufficient to cover 
the amount of the said rent, together with the costa of the said distress i 

C. 0 M.— 42 
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Provided tliat the i)ai1iflr shall not 86126 — 

(a) things in actual use ; or 

(b) tools and implements not in use, where there is other moveable pro- 
perty ill or upon the house or premises sufficient to cover such amount and 
costs ; or 

(c) the debtor’s necessary wearing apparel ; or 

(^) in tins* custody of the law. 

68. Tiie bailiif may impound or otherwise secure the property so seized 

- in or oil the house or premises chargeable with the 

Impounding distress. rent, ^ 

69. On seizing'any property under section fifty-seven, the bailiff shall 

Zuvontory. make an inventory of such property, and shall 

Notice ofintonded appraise- give a notice in writing to the effect of the form 

mont and sale. (marked C) in the third schedule hereto annexed 

to the debtor, or to any other person upon his behalf in or upon the said 
house or promises. 

• Copies of iif^entory and The bailiff shall, as soon as may be, file in the 

ootico to bo Small Oause Court copies of the said inventory 

and notice. 

60. The debtor, or any other person alleging himself to be the owner of 
Application to disclmrgo a*>y property seized under this chapter, or the 

or suspend warrant. duly constituted attorney of such debtor or other 

person, may, at any time within five days from such seizure, apply to any 
Judge of the said Court to discharge or suspend the warrant, or to release a 
distrained article, and such Judge may discharge or suspend such warrant, 
or release such article accordingly, upon such terms as he thinks just ; 

and any of the Judges of the said Court may, in his discretion, give 
reasonable time to the debtor to pay the rent due from him. 

Upon any such application, the costs attending it, and attending the 
issue and execution of the waiiunt, shall be in the discretion of the Judge, 
and shall be paid as he directs. 

61. It any claim is made to, or in respect of, any property seized under 
Claim to goods distr; iuod this chapter, or in respect of the proceeds or value 

mado by a .stranger. thereof, by * any perscn not being the debtor, the 

Registrar of the Small Cause Court, upon the application of the bailiff who 
seized the property, may issue a summons calling before the Court the 
claimant and the person who obtained the warraitt. 

And thereupon any suit which may have been brought in the High 
Court in respect of such claim shall be stayed, and any Judge of the High 
Court, on proof of the issue of such summons and that the property was so 
distrained, niay order the i»laintiff to pay the costs of all proceedings in such 
suit after the issue of such suuiiiions. 

And a Judge of the ISinall Cause Court shall adjudicate upon such 
claim, and make such order between the parties in respect thereof and of the 
cost of th(' proceedings as he thinks tit ; ^ 

and such order shall be enforced as if it were an order made in a suit 
brought in such Court. 

'rhe proccdur(^ in Small Cause Courts incaSes under this section shall 
conform, as far as may be, to the procediiVe in au ordinary suit in such 
Courts. 

62. In any case under section sixty Or section sixty-one, the J ud)i(e by 
I»owor to .iwara compensa- whom the Case is heard may award «uoh feOft- 
toin to dobtf.r or claimant. pensation by wEy of damages to the applicant dr 
claimant (as the case, may be) as the Judge thinks tit, 
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and may, for that purpose, make any enquiry he thinks necessary ; 
and the order of the Judge awarding or refusing such compensation 
shall bar any suit for the recovery of compensation for any damage caused 
by the distrc^. 

63. In any case under section sixty or section sixty-one, if the value of 
Powor to transfer to Hij^h subject-matter in dispute exceeds one thousand 
Court oases involving more rupees, the applicant or claimant may apply to 
than lls. 1,000. High .Oourt to transfer the case to itscdf, and 

the High Oourt, on being satisfied that it is expedient that the case should be 
dispos^ of by itself, may direct the case to be transferred accordingly, and 
may thereupon alter or set aside any order passed in the case by a Judge of 
the Small Cause Oourt, and may make such order therein as the High Court 
thinks fit. 


1882. 
Aot 15. 


Every application under this section shall be made within seven days 
from the date of the seizure of the subject-matter in dispute. 

In granting applications under this section, the High Oourt may impose 
such terms as to payment ^f, or giving security for, costs or otherwise as it 
thinks fit. * 


The procedure in cases transferred under this section shall conform, 
as far as may be, to the procedure in suits before the High Oourt in the 
exercise of its ordinary original civil jurisdiction ; and orders made under 
this section may be executed as if they were made in the exercise of such 
jurisdiction ; and e,very such order awarding or refusing compensation shall 
bar any suit for the recovery of compensation for any damage caused by the 
distress' which gave rise to the case wherein such order was made. 


64. In default of any order to the contrary by a Judge of the Small 
Appraisement. Cause Oourt or by the High Oourt, any two of the 

said bailitFs may, at the expiration of five days 
from a seizure of property under this chapter, appraise the property so seized, 
Notice of sale ' debtor notice in writing to the effect 

of the form (marked D) in the third schedule here- 
to annexed. 


The bailiffs shall file in the Small Cause Oourt a copy of every notice 
given under this section. ^ ^ 

66. In default of any tuch order to the contrary, the distrained property 
shall be sold on the day mentioned in such notice, 
and the said bailiffs shall, on realizing the proceeds, 
pay over the amount thereof to the Registrar of the Small Cause Court ; and 
. . , such amount shall be applied first in payment of 

pp ica on o procee s. costs of the said distress, and then in satisfac- 

tion of the jjebt ; and the surplus (if any) shall be returned to the debtor: 

Provided that the debtor may direct that the sale shall take place in any 
other manner, first giving security for any extra costs thereby occasioned. 

66. No costs of any distress under this chapter shall be taken or de- 

Coataof distresses. manded except those mentioned in the part (marked 

£) of the third schedule hereto annexed. 

The Judges of the Small Cause Court may apply the sum so raised as 
costs towards the paymeivt of the contingent charges and remuneration of 
the saiil bailiffs, as appears fo^the said Judges expedient.* 

67. The Registrar of the Small Cause Oourt shall keep a book in which 
Account of costs and pro- ell sums received as costs upon distresses made 

under this chapter, and all sums paid as remunera- 
tion to the said bailiffs, and all contingent charges incurred in respect of such 
distresses, shall be duly entered. * 
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He shall also enter in the said book all sums realized by sale of the pro- 
perty distrained and paid over to landlords under the provisions of this 
chapter. 

Bar of distresses except 68. No distress shall be levied for arreafs of 

under this chapter. rent, except under the provisions of this chapter ; 

And any person, except a bailiff appointed under section fifty-one, levy- 
Penalty for makinc^ iljegal ing or attempting to levy any such distress, shall, 
distresses. on conviction before a Presidency Magistrate, be 

liable to be punished with fine which may extend to five hundred rupees, and 
with imprisonment for a term which may extend to three months, in addition 
to any other liability he may have incurred by his proceedings. 


CHAPTER IX. 

Rrferbngbs to High Court. 

69. If two or more Judges of the Small Cause Court sit together In any 

, Roferenco when oompul- suit, or in any proceed Kig under Chapter VIL of 
«ory. this Act, and differ in their opinion as to any 

question of law or usage having the force of law, or the construction of a 
document, which construction may affect the merits, 

or if in any suit or any such proceeding, in wliich the amount or value, 
of the subject-matter exceeds five hundred rupees, any such question arises, 
and either party so requires, 

the Small Cause Court shall draw up a statement of the facts of the 
case, and refer such statement, under section 617 of the Code of Civil Proce- 
dure, for the opinion of the High Court, and shall either reserve judgment or 
give judgment contingent upon such opinion. 

70. When judgment is given under section sixty-nine contingent upon 

Security to bo furuiohod on 

such reference by party whom judgment IS given shall at once furnish 
against whom contingent security, to be approved by the Small Cause Court, 
ju gment given. reference to the High Court 

and for the amount of such judgment : 

Provided that iio security for the amoun^ of such judgment shall bo 
required in any case in which the J udge who tried the case has ordered such 
amount to bo paid into Court, and the same has been paid accordingly. 

Unless such security as a|oresaid is at once furnished, the party 

If no such security given, against whom such contingent judgment has been 
party to be deemed to have given shall be deemed to have submitted to the 
submitted to judgment. same. 

CHAPTER X. 

Fees and Costs. 

Ins'tftution-fee. 71. A fee not exceeding — 

(g) when the amount or value of the subject-matter does not exceed 
five* hundred rupees — the sum of two annas in the rupee on such amount or 
value, ^ f 

(6) when the amount or value of the subject-matter exceeds fi^ hun*^ 
dred rupees — the sum of sixty-two rupees eight annas, and one anna in the 
rupee on the excess of such amount or value, over five hundred rapee% 

shall be paid on the plaint in every suit, and every application under 
section thirty-eight or section forty-one and no such plaint or application 
shall be received until such fee has been paid. 
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An additional fee of ten rupees shall be paid on the Oling of every 
agreement under section twenty. 

72. The fees specified in the third and fourth columns of the fourth 
Fooa for proogonoa. schedule hereto annexed shall be paid previous 

^ ' to the issue in any suit or in any proceeding under 

Chapter VIL of this Act of the processes, to which the said columns re- 
spectively relate, by the persons on whose behalf such processes are issued, 
when the amount or value of the subject-matter exceeds the sum specified in 
the first column, but does not exceed the sum specified in the second column 
of the said schedule. 


1832. 
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73. Whenever any such suit or proceeding is settled by agreement of 
Repayment of half foes on tlie parties before the hep.ring, half the amount of 

settlement bofore hearing. all fees paid up to that time shall he repaid by the 
Small (lauso Court to the parties by whom the same have been respectively 
paid. 

74. The Small Cause Court may, whenever it thinks fit, receive and 
Fees and costa of poor register suits instituted, and applications undert. 

persons. section forty-one made, by poor persons, and may 

issue processes on behalf of such persons, without payment, or on a part- 
payment of the fees mentioned in sections seventy-one and seventy-two. 


76. The Local Government may, from time to time, by notification in 


Power to vary fees. 

Provided that the 


the official Gazette, vary the amount of the fees 
payable under sections seventy-one and seventy-two: 
amount of such fees shall in no case exceed the 


amount prescribed by the said sections. 


76. The expense of employing an advocate, vakfl, attorney, or other 
Expense of employing legal legal practitioner incurred by any party, sliall not 
practitioners. l,e allowed as costs in any suit or in any proceed- 

ing under Chapter Yll. of this Aet, in the Small Cause Court, in which suit 
or proceeding the amount or value of the subject matter does not exceed 
twenty rupees, unless the Court is of opinion that the employment of such 
practitioner was under the circunistances reasonable. 

Sections 8, 6, and 25 of 77. Nqjthing contained isi this chapter shall 

Court Fees Act, 1870, saved, affect ^ho provisions of sections 3, 6, and 25 of the 
Court Fees Act, 1870. 


CHAPTER kl. 

Miscohdvct of inferior Ministerial Officers. 


7a The Chief Judge may, hy order, fine, in an amount not exceeding 
Power to ftn. officer., month’s salary, any clerk hailiff, or other 

inferior ministerial ofneer of the Court who is 


guilty of misconduct or neglect in the performance of the duties of his 
office, and such fine may be deducted from his salary. 


79 . If any clerk, bailifT, or other inferior ministerial officer of the Small 
Default of bailiff or other Cause Court, who is employed as such in the execu- 
offioer in ezeoutioaof order ,tion of any order or warrant, loses, hy neglect, 
or warrant. coi\pivance, or omission, an opportunity of execut- 

ing such order or warrant, he shall be liable, by order of the Chief Judge, 
on the application of the, person injured by^ such neglect, connivance, or 
omission, to pay such sum, not exceeding in any case the sum for which the 
saidTirderor warrant was ii»ue(^ as, in the opinion of the Chief Judge, 
represents the amount of the damage sustained by such person thereby. 
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80 . [f any dork, bailiJf, or other inferior ministerial oflicer of the £ma1l 
Extortion or default of Cause Court, is charjjecl with extortion or miscon- 

offigors. duct while acting under colour of its process, nr 

with not duly paying or aocounting for any money levied l»y" him under iiS 
authority, the Court may inquire into such charge, and may make such order 
for the repayment or payment of any money so extorted, or of any money so 
levied as aforesaid, and of damages and costs, by such officer, as it thinks fit, 

81. I^or the purposes of any inquiry under this chapter, the Small 
Court empowored to sum- Cause Court shall have all the powers of summon- 

mon witnus.se.s, &o. and enforcing the attendance of witnesses and 

compelling the production of documents which it possesses in suits under 
this Act. 

82 . Any order under this chapter for the payment or repayment of 

„ , , j money may, in default of payment of the amount 

payable tluTeunatT, be enforced by the person to 
whom such amount is payable as if the same were a decree of the Small 
Cause Court in his fa\ our. • 


CHAPTKR XIL 
Contempt of Court. 

83 - VVhen any such o lien co as is desoril>ed in section 175, 178, 179, 
Procedure of Court in cer- 180, or 228 of th(‘ Indian IVnal Code, is com- 
tjviin asoH of contempt. initted in the view or presence of the Small Cause 

Court, tlie Court may can.se the olfender to ho detained in custody ; and, at 
any time l)ofon5 the rising of the Court on the same day, may, if it thinks 
fit, take cognizance of the olfmice, and punisli the oihinder with fine which 
may exlend to two hundred rupees, and in default of payment of such fine 
with imprisonment in the civil jail for a term which may extend to one 
iiioiith, unless such tine is sooner paid. 

84. In every such case the Court shall record the facts constituting the 

R«cor.l in 8ucli ensos. offfi.cc, the staU-.ineiit (if any) iiiado by the otfeiider, 

^ and the finding and sentence. 

If the oflfenee is under section 226 of the ladian Penal Code, the record 
must show the nature and stage of the judicial proceeding in which the 
Court, when interrupted or insulted, was sitting, and the nature of the inter- 
ruption or insult otlered. • 

85. If the Court considers that a person accused of any offence referred 
Procttilure whore Court con- to in section eighty-three, and committed in its 

bMci.s that case should not he view or presence, should l)e imprisoned otherwise 
dealt with under section 83 . ^jjaii in default of payment of tine, or that a fine 
exceeding two hundred rupees should be imposed upon him, or if the Court 
is, for any other reason, of opinion that the case should not Vie disposed of 
under section eighty-chree, the Court, after recording the facts constituting 
the otfence, and the statement of the accused as hereinbefore provided, may 
forward the case to a Presidency Magistrate, and may require security to 
be given for the appearance of such accused person loeforc such Magistrate, 
or, if sutheient security is not given, may forward fiim under custody such 
Magistrate 

iSuch Magistrate shall deal with the accused person in the manner 
provided V>y the Presidency Magistrates’ Act, 1877 ; and may sentence the 
offender to punishment as provided in the section of the Indian Penal Code 
under which he is charged. ' * 
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8B. When the Oourt has, under section eighty-three or section eighty*five, 188^* 
DHchargo of ofTonder on punished an offender, or forwarded him to a Presi- 
Bubmission or apology. dency Magistrate for trial, for refusing or omit- 

ting to do anything which he was lawfully required to do, or for any inten- 
tional insult or interruption, the Court may, in its discretion, discharge the 
offender, or remit the punishuient on his suhmissioii to the order or requisi- 
tion of the Court, or on apology being made to its satisfaction, 

87. If any witness before the Small Cause Court refuses to answer such 
Imprisonmont or committal questions as are put to him, or to produce any 

of person refusing to answer document in his possession 05 power which the 
or produce document. Court requires him to produce, and does not offer 

any reasonable excuse for such refusal, the Oourt’rnay sentence him to simple 
imprisonment, or commit him to the custody of an officer of the Court, for 
any term not exceeding seven days, unless in the meantime such person 
consents to answer such qu<*stions or to produce such document, as the case 
may be, after which, in tl\/; event of his persisting in his refusal, he may he 
dealt with according to the provisions of section eighty-three or section* 
oighty-five. 

88. Any person deeming himself aggrieved by an order under section 
Appeal from orders under eighty-three or section eighty seven .may appeal to 

sections 83 and 87. the High Court, and the provisions of the Presi- 

dency Magistrates* Act, 1877, relating to appeals, shall, so far as may be, 
apply to appeals under this section. 


CHAPTER XIII. 
Miscellaneous. 


89. Notices to produce documents, summonses to witnesses, and all 
Persons by whom process other processes issued in the exercise of any juris- 

may bo served. diction conferred on the Small Cause Court by this 

Act, except summonses to defendants and writs of (execution, may, if the 
Court by general or special order so directs, be served by such persons as tho 
Oourt, from time to time, ajg>oints in this behalf. * 

90. The Small Cause Court shall keep such registers, books, and accounts, 

. and submit to the High Court such statements 

egis rs an re urns. ^ returns, as nftiy, subject to the approval of the 

Local Government, be prescribed by the High Court. 

91. The Small Cause Court shall comply with such requisitions as may, 

Court to furnwh records, '‘e Govern- 

&c., called for by Local Go- ment or High Court for records, returns, and state- 
vernment or High Court. nients in such form and manner as such Govern- 
ment or Court, as the case may be, thinks fit. 

92* The Small Cause Oourt shall, at the commencement of each year, 
. draw up a list of holidays and vacations to be 

Holidays and vacations. observed in the Oourt, and shall submit the same 

for the approval of the Iioc|il Government. , 

Such list, when it has received such approval, shall be published in the 
local official Gazette, and the said holidays and vacations shall be observed 
accordingly. 


93. The Governor-General and Members of his Council, the Governors 
Certain pereooseMmptrrom of iTork St. Goorge and Bombay, and the Members 
arrest by Court. o£ thuir respective Councils, the Lieutennnt-Go- 
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vernor of Bengal, and the Chief Justices and Judges o( the High Courts 
established under the twenty-fourth and twenty-fifth of Victoria, chapter 
104, shall not be liable to arrest by order of the Small Cause Oourt 

No suit to lio upon decree 94. No suit shall lie on any decree of the 

of Court. Small Cause Court. 

96. Any persop ordered by the Small Cause Court to be imprisoned 
may bo imprisoned in such place as the Local Go- 
place of impriaonment. vernment, from time to time, appoints in this 
behalf. 

96. If any person against whom any suit is brought for anything pur- 
Tondor in suit for anything porting to be done by him under this Act has, 

done under Act. before the institution of the suit, tendered suffi- 

cient amends to the plaintiff, the plaintiff shall not recover. 

97. All prosecutions for anything purporting to be done under this Act 

must be coininonced within three months after the 
. Um.tat.onofproaecut.onB. offence was committed.* 


THE FIRST SCHEDULE. 


{See section 2.) 
Enactmknts Repealed. 

A. — Charters of the Supreme Courts. 


Dute. 


Extent of repeal. 

• 

26tli March, 1774. ‘ 

Cbarter of the Supreme Qoiirt at Fort 
William. 

Clause 21. 

26th December, 1800. 

f 

Charter of the Supreme Court at Madras. 

Clause 47. 

8th December, 1823. 

Charter of the Supreme Court nt Bombay. 

Clause 59. ' 



PRSSIVEHtCT SMALL CA USB I^UBtlH. 33t 


THE WEST SCHEDULE— (coMfe^iMfed), 

{See section 2,) 

B,—Acita of the Governor-GeTieral in CownciL 


Number and 3’ear. 

Subject or short title. * 

Extent of repeal. 

IX. of 1860 

For the more easy recovery of small 

So much as haa 


debts and demands in Calcutta, MadiTis, 
aud Bombay. 1 

not been re- 
pealed. 

XX. ot 

To amend Act IX. of 1850 ••• 

The whole. 

XXVI. of 1864 

To extend the jurisdiction of the Courls 

So much as has 


of Small Causes at Calcutta, Madras, 

not been re- 


and* Bombay, and to provide for the 
appointment of an increased number 
of Judges of these Courts. 

pealed. • 

I. of 1875 

To regulate Distresses for Bents in thC 
Presidency-towns. 

The whole. 

• 

X. of 1877 

The Code of Civil Procedure 

‘Section eight, 

para. 2. 


C, — Acts of the Governor of Bombay in Council, 


Number and year. 

Subject. 

Extent of repeal. 

VI. of 1864 

For the hotter rognlation of the diet* 

So much ns has 


money of persons iuipriHoned by the 

not been re- 


Doinhuy Court cvf Small Causes. • 

pealed. 


THE SECOND BOpEDULE. 


{See section 23.) 

Portions of Civil Frockdurs Code extending to Court. 


PRBIJHINARY : SectioD 2, Interpretation-claase. 


Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 


I. — Of tbe JuriH(Hction of the Courts and Res Judicata, except 
section 11. 

II. — Of the Place of suing, except sections 15 t6 19 (both Inclu- 
sive), section 20, paragraph 4. sections 22, 23, and 24, and 
section 25, paragraphs 2 and 3. 

III. — Of Parties and their Appearances, Applications, and Acts, 

except section 37, clause (5), and the last paragraph. 

IV. Of the Frame of the Suit, except section 42 and Section 44, 

rule a, 

V. — Of the Institution of Suits, except section 53, clause (s), sec- 
tion 55, section 67, clause (5), and sectiobs 58 and 62. 

VI.— Of the Issue and Service of Summons, except, in section 64, the 
words “and the copies or concise statements required by 
section 58 have been filed,” and sections 65, 66, and 86. 

VII. — Of the Appearance of the Parties and Consequence of Non- 
appearance. 

O. a M.— 48 
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THE SECOND SCHEDULE— (conc^wrferf). 

(See section 28.) 

Portions of Civil Progrdure Code extenpinq to Court* 

Chapter VIll. — Of Written Statements and Set-off^ except sections 110, 
112, and 113. 

Chapter ,IX. — Of the Examination of the Parties by the Court, except 

section 119. 

Chapter X. — Sending for Records, and Prodnction, Ac., of Documents, 

sections 137 (except paragraph 2), 138, 140 (except 
the proviso and the last six words), 141 (except the 
* third sentence), 142, 143, and 145. 

Chapter XI. — Settlement of issues, sections 150 and 151. 

Chapter XII. — Disposal of the Suit at the first hearing, except sections 
154 and 155. 

Chapter XIII. — Of Adjournments. 

Chapi'er XIV. — Of the Summoning and Attendance of Witnesses, except 

sections 168, 169, 170, and 176. 

Chapter XV. — Of the Hearing of the Suit and Examination of Wit- 

nesses, except sections 162 to 191 (both inclusive). 

Chapter XVI. — Of Affidavits. 

Chafper ^ XVII. — Of Judgment and Decree, except sections 200, 201, 202, 
204, 207, and 211 to 215 (both inclusive). 

Chapter .XVIII.— Of Costs. 

Chapter XIX. — Of the Execution of Decrees, section 230, first two 

clauses, sections 231 to 236 (both inclusive), 243 to 
259 (both inclusive), 266 (so far as relates to the 
attachment of moveable property or decrees therefor), 
267 to 272 (both inclusive), 273 (so far as relates to 
decrees for moveable property), 276 to 303 (both in- 
clusive), 328 to 333 (both inclusive), 336 (except the 
lust three clauses), and 337 to 343 (both inclusive). 

Chapter XXI. — Of the Death, Marriage, and Insolvency of Parties. 

Chapter XXII. — Of the Withdrawal and Adjustment ot Suits. 

Chapter XXI II. — Of Payment into Court. 

Chapter XXlV. — Of Requiring'-Security iQx Costs. 

Chapter XXV- — Of Commissions, except section 396. 

Chapter XXVII. — Suits by or against Government or public officers. 

Chapter XXVHI. — Suits by Aliens and by and against Foreign and Native 
Rulers, except section 433. 

Chapter XXIX.— Suits hy and against Corporations and Companies. 

Chapter XXX. — Suits by and against Trustees, Executors, and Adminis- 

trators. 

Chapter XXXI. — Suits by aud against Minors and Persons of Unsound Mind 

Chafteb XXXII. — Suits by aud against Military Men. 

'Crafi'BR XXXIII. — Interpleader. 

Chapter XXXIV. — Of Arrest and Attachment before Judgment, except as 
regards the attachment of immoveable property. 

Chapter XXXV. — Interlocutory orders, sections 498, 499, 600, and 502. 

Chapter XXXVI. — Appointment of Receivers, section 503. 

Chapter XXXVII. — Reference to Arbitration, except the provisions of sec- 
tion 522 as to appeals. 

Chapter XXXVIIL — Of Proceedings on Agreement of Parties, except so much 
of section 527, ^lause 5, as relates to immoveable pro- 
perty. 

Chapter XLVT. — Of Reference to and Revision by High Court. 

Chapter XLIX. — Miscellaneous, sections 640 to 651 (both IncInsiTe)* 
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THE THIRD SCHEDULE. 

FORMS. 


A. B. of 

and saith that C, D. 
in the sum of Bs. 
situated at 
from to 


uction J,}.] 

In t1i€ Small Cau$§ Court for 

A. B. (Plaintiff), 

versus 

G JD. (Defendant). 

, in the town of , inakpth oath [or affirms] 

, of , is justly indebted to 

for arrears of rent of tho house and premises No. , 
, in the town of , due for months, to wit, 

at tho rato of Rs. per mensem. 


Sworn [or afiSrmed] before me tho day of 


188 

JudgB [or Begi$trarJ. 


B. 


[^es tection 54.] 

In the Small Cause Court for 
Form of Warrant. 


I hereby direct you to distrain the moveable property of C, D., on the house 
and premises situate at No. , in the town of , for the sum of Rs. 

and the costs of the distress, according to the provisions of Chapter VIII. of tho 
Presidency Small Cause Courts Act, 1882. Dated day of 188 


To E. jP., Bailiff and Appraiser, 


{Signed and Sealed.) 


C. 

section 5P.] * 

In the Small Cause Court for , 

Foarf OF Inventory and Notice. 

{State particulars of property seized,) 

Take notice that I have this day seized th* moveable property contained in tho 
above inventory for the sum of Rs., being the amount of months’ rent 

due to A, B. at last, and that, unless you pay the amount thereof, 

together with the costs of this distress, within five days from the date hereof, or 
obtain an order from one of the Judges or the Registrar of the Small Cause Court 
to the contrary, tho same will bo appraised and sold pursuant to the provisions of 
Chapter VJII. o.f the Presidency Small Cause Courts Act, 1882. Datea the day 
of 188 . 

(Signed) JS. . 

To C 2). Bailiff and Appraiser, 


D. 

{See section 64.) 

In the Small Cause Court for 

Take notice that we have appraised the moveable property seized on the day 
of , under the provisions of Chapter VIII. of the Presidency Small 

Cause Courts Act, 1882, oi^hich sdizure and property a notice and inventory were 
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duly nerved iipoo you [or upon on your belmlf, as the case may he"] 

under date the , find that the eatd property will be sold on the 

[two clear days at least after the date of 0ie noticel at pursuant to the 

provisions of the said Act. Dated this day of 188 . 

(Signed) JS,F., 

O.H., 

To C. D. Bailijfk and Appraisers, 


E. 

[Sm section dd.] 

In the Small Cause Court for 

SoALB oy Fees to be levied in Distraints por House-rent. 


• 

Sums sued for. 

• 


Affidavit and 
warrant to 
distrain. 

Order to sell. 

Commission. 

Total. 




Bs. 

• 


Rs. A. 

P. 

Bs. 

A. 

P. 

Bs. 

A. 

P. 

Bb. A. 

p. 

1 and under 6 


• •• 

0 

4 

0 

0 

8 

0 

0 

9 

0 

1 

4 

0 

6 

M 

10 

... 

• ee 

0 

8 

0 

0 

8 

0 

1 

0 

0 

8 

0 

0 

10 

f| 

15 

... 

••• 

0 

8 

0 

0 

8 

0 

1 

8 

0 

8 

8 

0 

15 

If 

20 

see 

... 

0 

8 

0 

1 

0 

0 

2 

0 

0 

3 

8 

0 

20 

II 

25 

• •• 


^ 0 


0 

1 

0 

0 

2 

8 

0 

4 

4 

0 

25 

II 

30 

see 

4 ••• 

1 

0 

0 

1 

• 

0 

0 

3 

0 

0 

5 

0 

0 

so 

11 

35 

flflt 

... 

1 

0 

0 


0 

c 

0 

3 

8 

0 

5 

8 

0 


IS 

40 

fM 

• •• 

1 

0. 

0 

1 

8 

0 

4 

0 

0 

6 

8 

0 


IS 

45 

••4 


1 

4 

0 

8 

0. 

Q 

‘ 4 

8 

0 

7 

18 

0 

46 

IS 

60 

... 

... 

1. 

0 

0 

2 

i 

B 

5 

0 

0 

8 

8 

0 

60 

II 

OQ 

• •• 


9 

Q 

Q 

8 

m 


0 

0 

0 

10 

0 

0 

60 

. II 

80. 

... 

• ee 

2 

8 

0 

B 



6 

8 

0 

11 

8 

0 

80 

to 

100 


• •e 

3 

0 

0 

H 



7 

0 

0 

13 

0 

0 

Upwards of 100 

• •• 

•a 

3 

0 

i 

0 

■ 



7 per centum 


.... 



The above scale includes all expenses,^ except in suits where the tenant disputes 
the landlord's claim, and witnesses have to be subpoenaed, in which case each sub- 
poena for sums under Rs. 40 must be paid for at four annas each, and twelve annas 
above that amount ; and also where peons are kept in oharge of property distrained, 
four annas per day must be paid per man. * 
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PRESIDENCY SMALL CAUSE COURTS. 

THE FOURTH SCHEDULE. 

[iShm section 7£.] 

FbK8 for SOHUONSES and OTHKB PROCBSaES. 


When the amount or 
value of the subiect- 
matter exceeds 

But does not exceed 

i 

Fee for sum** 
mons. 

Fee for other 

1 processes. 

Be. 

Bs. 

CO 

P. 

Rs. 

A. 

P. 

0 

10 

0 

2 

0 

0 

2 

0 

10 

20 

0 

4 

0 

0 

4 

0 

20 

• 60 

0 

8 

0 

0 

8 

0 

60 

100 

1 

0 

0 

1 

0 

0 

100 

200 

1 

4 

0 

2 

0 

0 

200 

300 

1 

8 

0, 

3 

0 

0 

300 

400 

1 

12 

0 

4 

[ 

0 

0 

400 

600 

2 

0 

0 

5 

0 

0 

600 

600 

2 

4 

0 

6 

0 

0 

600 

700 

2 

8 

0 

7 

0 

0 

700 

800 

2 

12 

0 

8 

0 

0 

800 

900 

3 

0 

0 

i ' 

0 

0 

900 

^ 1,000*’ 

3 

4 

0 

10 

0 

0 

1,000 

1,100 

3 

6 

0 

10 

8 

0 

1,100 

1,200 

8 

8 

0 

11 

0 

0 

1,200 

1,300 

3 

10 

0 

11 

8 

0 

1,300 

1,400 

3 

12 

0 

12 

0 

0 

1,400 

1,500 

3 14 

0 

12 

8 

0 

1,600 

1,600 

1 4 

0 

0 

13 

0 

0 

1,600 

1,700 

4 

2 

0 

13 

8 

0 

1,700 

” " .. 1.800 

4 

4' 

0 

14 

0 

0 

1,800 

1,900 

4 

6 

0 

14 

8 

0 

1,900 

2,000 

4 

8 

0 

16 

0 0 
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PROBATE AND ADMINISTRATION ACT,. 

NO. V. OF 1881. 


Received the O.-G.’s Assent on the 21st January 1881. 

An Act to provide for the grant of Probates of Wills and Letters of 
Administration to the estates of certain deceased persons. 


Whereas it is expedient to provide for the grant of probate of wills* 
Preamblo letters of administration to the estates of 

deceased persons in cases to which the Indian 
Succession Act, 1865, does not apply ) It is hereby enacted as follows : — 


CHAPTER 1. 
Preliminary. 


Short iitlo. 


1. This Act may be railed “The Probate and 
Administration Act, 1881 f 


It applies to the whole of British India ; 
and it shall come into force on the first day of 
April, 1881. 

2. Chapters IL to XIII., both inclusive, of this Act, shall apply in the 

Personal application. <>* every Hindii, Muhainrribtlan, Buddhist, and 

person exempted under section 332 of the Indian 
Succession Act, 1865, dying before, on, or after the said first day of April, 
1881 : 


Local extent. 
Commencement. 


Provided that nothing herein contained shall be deemed to render inva- 
lid any transfer of property duly made before that day : 


Provided also that, except in cases to which the Hindu Wills Act, 
1870, applies, no Court in any local area beyond the limits of the towns of 
Calcutta, Madras, and Bombay, and the territories for the time being adini- 
nistored by the Chief Commissioner of British Burma, and no High Court 
in exercise of the concurrent jurisdiction over such local area hereby con- 
ferred, shall receive applications for probate or letters of administration until 
the Local Government has, with the previous sanction of the Governor- 
General in Council, by a notification in the official Gazette, authorized it so 
to do. • 


Interpretation-clause. 


3. In this Act, unless there be something re- 
pugnant in the subject or context, — 

“province” includes any division of British India having a Court of 
the last resort : 
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1881. “minor^* raeans any person subject to the Indian Majority Act, 1676, 

'who has not attained his majority within the meaning of that Act, and any 

Act 6. other person who has not completed his age of eigliteon years ; and “ mino- 
rity’’ means the- status of any such person i 

“will” means the legal declaration of thd intentions of the testator 
with respect to his property, which he desires to be carried into effect after 
his death : < 

** codicil” means an instrument made in relation to a will, and explain- 
ing, altering, or adding to its dispositionsi It is considered as forming an 
additional part of the will : 

specific legacy” means a legacy of specified property : 

** demonstrative legacy” means a legacy directed to be paid out of 
specified property : 

“ probate” means the copy of a will certified under the seal of a Court 
of competent jurisdiction, with a grant of administration to the estate of 
the testator : 

, ** executor” means a person to whom the execution of the last will of 

a deceased person is, by the testator’s appointment, confided : 

‘‘ administrator” means a person appointed by competent authority to 
administer the estate of a deceased person when there is no executor : and 

** District; Judge” means the Judge of a principal Civil Court df ori- 
ginal jurisdiction. 

CHAPTER 11. 

Of Grant of Probate and Letters of Administration. 

4. The executor or administrator, as the case may be, of a deceased 

Character and property of P^^on, is his legal representative for all purposes, 
executor or admiuutr<itor as and all the property of the deceased person vesta 
®uch. in him as such. 

But nothing herein contained shall vest in an executor or administrator 
any property of a deceased person which would otherwise have passed by 
survivorship to some other person. 

6. When a will has been proved and deposited in a Court of competent 
Adminiatrationwith copy an- jMrisdijtion, situated beyond the limits of the prO- 
nexed of authenticated oopy vince, whether in the British dominions, or in a 
of will proved abroad. foreign country, and a properly authenticated copy 

of the will is produced, letters of administration may be granted with a copy 
of such copy annexed. 

Probate only to appointed 6. Brobate can be granted only to an executor 

exeedtor. appointed by the will. 

Appointment express or im- 7> The appointment may be express or by nO- 
pli^* cessary implication. 

IllwtrationB, 

(a.) A wills that G be his executor if B will n'ot. B is appointed executor by 
implication. 

(h.) A gives a legacy to B and several legacies to other persons, among the rest 
to his daugiiter-in-law, C, and adds, “ but should the within named 0 ha not living, 
1 do constitute and appoint B my whole and sole executrix.” G is appointed exe- 
cutrix by implication. 
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Persona to whom prol>ate 
cannot be granted. 

Grant of prohate to several 
executors simultaneously or 
at different times. 


discovered after grant of pro- 
bate. 

Procedure when different 
executors appointed by uodi> 
oil. 


(r.) A appoints several persons executors of his will and codicils, and his 
nephew residuary legatee, and in another codicil are these wonis : — “ I appoint iny 
nephew my 'residuary legatee to discharge all lawful demands against my will and 
codicils, signed of different dates.** The nephew is appointed an executor by im- 
plication. 

8 . Probate cannot be granted to any person 

who is a minor or is of unsound mind. 

• 

9. When several executors are appointed, pro- 
bate may he granted to them all simultaneously or 
at different times. 

Illustration, 

A is an executor of B’s will by express appointmenf, and C an executor of it 
by implication. Probalo may be granted to A and C at the same time, or to A first 
and then to C, or to 0 first, Ihen to A. 

10. If a codicil be discovered after the grant of probate, a separate pro- 

Separato probate of co<Ucil codicil may be granted to the executor,, 

if it in no way repeals the appointment of execu- 
tors made by the will. 

If different executors are appointed by the 
codicil, the probate of the will must be revoked, 
and a new probate granted of the will and the codi- 
cil together. 

11. When probate has been granted to several executors, and one of 
Accrual of ropresentatiou to them dies, the entire representation of the testator 

surviving executor. accrues to the surviving executor or executors, 

12. Probate of a will when granted establish(*s the will from the death 
of the testator, and rend(*rs valid all in ter modi a to 
acts of the executor as such. 

13. Letters of ndminiatration cannot be grant- 
ed to any person who is a minor or is of unsound 
mind. 

14. Letters of administration entitle the administmtion to all rights 
Effect of letters of adniiiiis- beloiifiiiif,' to tho intpstato as cflTnct.ually as if tho 

tration. administration had been grunted at the moment 

after his death. ^ 

15. Letters of administration do not render valid any intermediate acts 
AotanotTaUdatodbyadmi- of the administrator tending to the diminution or 

nistratioii. damage of the intestate^s estate. 

18. When a person appointed an executor has not renounced the exe- 
Grant of a.ln.mistration cutorship, letters of administration shall not be 
where executor has not re- granted to any other person until a citation has 
nounced. l)eon issued calling upon tho executor to accept or 

renounce his executorship ; 

except that, when one or more of several executors has or have proved 
^ will, the Court may, on the d(‘ath of the survivor 

Exception. ^ "tljoso who have proved, grant letters of adminis- 

tration without citing those who have not proved. 

17 The renunciation may be made orally in the presence of the Judge, 
Form Ind effo6t of renun- or by a writing signed by the person renouncing, 
ciation of exeoutoi^ip. , and when made shall preclude him from ever there- 
after applying for probate of the will appi^nting him executor, 

C. C. M.— 44 


Effect of probate. 

To whom administration 
may not bo granted. 


1881. 
Aot 6. 
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18 If the oxecator renounce, or fail to accept, the exeentorship within 

Procodur. wlioro executor t)'® for the acceptauM or refusal 

ronounces or fails to accept thereof, the will may be proved, and letters of ad- 
withiii tinio limited. ministration with a copy of the will annexed may 

bo granted to the person who would be entitled to. administration ih case of 
intestacy. 

Grant of administration to 19. When the deceased has made a will, but 

universal or residuary legatee, has not appointed an executor, or 

when he has appointed an executor who is legally incapable or refuses to 
act, or has died before the testator, or before he has proved the will, or 

when the executor dies after having proved the will, but before he has 
administered all the estate of the deceased, 

an iinivfjrsal or a residuary legatee may be admitted to prove the will, 
and letters of administration with the will annexed may be granted to him 
of the whole estate, or of so much thereof as may be unadministered. 


20. When a residuary legatee who has a benofioial interest survives the 
Right to administration of testator, but dies befoie the estate has been fully 

represontativo of doceaacd administered, his representative has the same right 
residuary legatee. administration with the will annexed as such 

residuary legatee. 

21. When there is no executor and no residuary legatee or represonta- 

Grcnt of aduiinistration of / /e^duary legatee, or he declines oris 

where no executor, nor resi- incapable to act, or cannot be found, the person or 
dnary legatee, nor represontu- persons who would be entitled to the administra- 
tive of such legateo. of the dect^ased if he had died 

intestate, or any other legatc^e having a bont^ticial interest, or a creditor, may 
be admitted to prove tlu} will, and letters of administration may be granted 
to him or them accordingly. 

22. Letters of administration with the will annexed shall not be granted 

Citation before grant of ad- ‘‘"y other than an universal or a resi- 

ministration to legateo other duary legatee, until a citation has been issut.'d and 
than universal or reshluary . published in the manner hereinafter iiientioned, 
calling on the nexVof-kin to accept or refuse letters of administration. 

23. When the deceased has died intestate^ administration of his estate 
To whom ailministralion may be granted to any person who, according to 

may bo granted. the rules for the distribution of the e.state of an 

intestate applicable in the case of such deceased, would be entitled to the 
whole or any part of such deceased’s instate. 

When several such persons apply for administration, it shall bo in the 
discretion of the Court to grant it to any one or more of them. 

When no such person applies, it may be granted to a creditor of the 
deceased. 


CHAPTER HI. 

Of Limited Grants. 

. («•) — Grants limited in DtircUion, 

24. When the will has been lost or mislaid since the testator's death. 
Probate of copy or draft or has been destroyed by wrong or accident and 
of lost will. not by any act of the testator, and a copy op the 

draft of the will has been preserved, probate may be granted of such copy 
or draft, limited until the original or a prpperly authenticated copy of it 
produced. 
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25. When the will has H^en lost or destroyed, and no copy has been 
Probate of contents, of lost *»ade, nor the draft preserved, probate may be 

or destroyed wUl. granted of its contents, if they can be established 

by evidence. 

26. When the will is in the possession of a person, residing out of the 
Probate of copy where province in which application for probate is mado, 

original esists. who has refused or neglected to deliver it up, but 

ft copy has been transmitted to the executor, and it is necessary for the in- 
terests of the estate that probate should be granted without waiting for the 
arrival of the original, probate may be granted of the copy so transmitted, 
limited until the will or an authenticated copy of it be produced. 

27. Where no will of the deceased is forthcoming, but there is reason 
Administration until will to believe that thi^ro is a will in existence, letters 

produced. of administration may be granted, limited until 

the will or an authenticated copy of it bo produced. 

(6 .) — Grants for the Use and Benefit of Others having Right, • 


28. When any executor is absent from the province in which application 
Administration with will made, and thon» is tio ('xecutor within the pro- 
annexed to attorney of absent vinco willing to act, letters of administration with 
executor. ai^mj^cd may be granted to the agent of 

the absent executor, for the use and benefit of his principal, limited until 
he shall obtain probate or letters of administration granted to himself. 

29- -When any person . to whom, if present, letters of administration 
Administration with will the will annexed might bo granted, is absent 

annexed to attorney of absent from the province, letters of administration with 

G*en?itlod°to'adnUn?ato^^ annexed may be granted to his agent, 

limited as above mentioned. 


30. When a person entitled to administration in case of intestacy is 
absent from the province, and no person equally 
entitled is willing to act, letters of administration 
rq^y be granted to the agent (5f the absent person, 
limited as before mentioned. 


Administration to attorney 
of absent person on titled to 
administer in case of in- 
testacy. 


31. When a minor is sole executor or solo residuary legatee, letters of 
i j • • administration \with the will annexed may be gran t- 

nority of solo executor or ro- ed to the legal guardian of such minor, or to such 
siduary legatee. other person as the Court shall think fit, until 

the minor has attained his majority, at which period, and not before, probate 
q£ the will shall be granted to him. 


32. When there are two or more minor executors and no executor who 


Administration during mi- 
nority of several oxecutors or 
residuary legatees. 


has attained majority, or two or more residuary 
legatees and no residuary legatee who has attdined 
majority, the grant shall be limited until one of 
them has attained his majority. 


33. If a solo executor, or a sole universal or residuary legatee, ora 
Adminktration for use and person who would bo solely entitled to the estate 
baneStof lunatic. of the intestate according to the rule for the dis- 

trlbatioa of intestates’ e.qtates, applicable in the case of the deceased, be a 
minor or lunatic, letters of administration with or without the will annexed, 
an tho'case may be, shall be granted to the person to whom the care of his 
estate has been committed by competent authority, or, if there be no such 


188 ^. 

Acts. 
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person, to such other person as the Oourt thinks fit to appoint, for the use 
and benefit of the minor or lunatic, until he attains majority or becomes of 
sound mind, as the case may be. 

34. Pending any suit touching the validity of the will of a deceased 

..... person, or for obtaining or revoking any probate 
' or any grant of letters of administration, the 

Oourt may appoint c.n administrator of the estate of such deceased person, 
wlio shall have all the rights and powers of a general adiniiiistrator, other 
than the right of distributing such estate ; and every such administratoi: 
shall be subject to the immediate control of the Oourt, and shall act under 
its direction. 

(c .) — For Special Purposes, 

35. If any executor be appointed for any limited purpose specified in 
Proluite limited to purpose the will, the probate shall be lijuitcd to that pur- 

spocified in will. pose, and if he should appoint an agent to take 

administration on his behalf, the letters of adipinistration with the will 
annexed shall accordingly be limited. 

36. If an ex(3cutor appointed generally give an authority to an attorney 
Administration with will to prove a will on his behalf, and the authority 

annexed limited to particular is limited to a particular purpose, the letters of 
purpose. • administration with the will annexed shall bo 

limited accordingly. 

37. Where a person die.s, leaving property of which he was the sole or 
Administration limited to surviving trustee, or in which he had no beneficial 

trust-proiierty. interest on his own account, and leaves no general 

representative, or one wlio is unable or unwilling lo act as such, letters of 
administration, limit(‘d to such property, may be granted to the beneficiary, 
or to some other person on his belialf. 

. 38. When it is necessary that the representative of a person deceased 
Administration limited to b<3 made a party to a pending suit, and the exe- 
cutor or person entitled to administration is unable 
or unwilling to act, letters of administration may be granted to the nominee 
of a party in such suit, limited for the purpose of representing the deceased 
in the said suit, or in any other suit Ivhich may bo commenced in the same 
or ill any other Oourt between the parties, or any other parties, touching the 
matters at issue in the said suit, and until a final decree shall be made there- 
in and carried into complete execution. 

39. If, at the expiration of twelve months from the date of any probate 

AUmmwtmtion limited to >««ers of iidministration, the executor or ad- 
purpose of becoming party to miiiistrator to whom the same has or have been 
suit to be brought against granted is absent from the province within which 
administrator. Oourt that has granted the probate or letters 

of administration is situate, such Oourt may grant, to any person, whom it 
thinks fit, letters of administration limited to the purpose of becoming and 
being made a party to a suit to bo brought against. the executor or adminis- 
trator, and carrying the decree which may be made tlierein into effect 

40. In any case in which it appears necessiiry^ for preserving the pro- 
Administration limited to P^^ty of a deceased person, the Oourt within whose 

coiioction and proBorvation of district any of the property is situate may gl^nt, 
deceased’s property. peson whom suoh Court thinks fit, letters 

of administration limited to the collection' and preservation of the property 
of the deceased, and giving discharges for debts duo to his estate, subject 
to the directions of the Oourt. ^ 
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41 . When a person has died intestate, or leaving a will of which there 

Appointment^ as adminis. executor willing and competent to act, or 

trator, of person other than where the executor is, at the time of the death of 

‘•Mideiit out of the province, and it 
to adminfatratlon. appears to the Court to bo necessary or convenient 

to appoint some person to administer the estate or 
any part thereof other than the person who under ordinary circumstances 
would be entitled to a grant of administration, the Judge may, in his discre- 
tion, having regard to consanguinity, amount of interest, the safety of the 
estate and probability that it will be properly administered, appoint such 
person as he thinks fit to be administrator ; * 

and in every such case letters of administration may be limited or not 
as the Judge thinks fit. 

(d ) — Grants with Exception. 

42. Whenever the nature of the case refjuires that an exception be 

Probate or administration probate of a will or letters of admiiiistra- 

with will annexed subject to tlon with the will annexed shall be granted sub-* 
exception. sttch exception. 

43* Whenever the nature of the case requires that an exception bo 
AdminUtration with excep- made, letter.^ of adiniiiistration shall be granted 
tion. subject to such exception. • 

(c .) — Grants of the Rest 

44. Whenever a grant, with exception, of probate or letters of adminis- 
Probate or administration tration, with or without the will annexed, has been 

of rest. made, the person entitled to probate or adminis- 

tration of the remainder of the deccased^s estate may take a grant of probato 
or letters of administration, as the case may be, of the rest of the deceased’s 
f estate. 

{f. ) — Grants of Effects unad ministered, 

45. If the executor to whom prohate has been granted has died leaving 
Grant of ©ffoetd unadmi- a part of the testator’s estate unad ministered, a 

nistored. now representative may be appointed for the pur- 
pose of administering such pjrt of theiestate. • 

4& In granting letters of administration of an estate not fully adminis- 
Riiloaa.i to grants of ©(foots tered, the Court shall he guided by the same rules 
una«ltiiinistorod. as apply to origiitfil grants, and shall grant letters 

of administration to those persons only to whom original grants might have 
been mado. 


47. When a limited 

Admiaistration whan limit- 
ed, grant expired, and still 
some part of estate unadmi- 
nistored. 


grant has expired by cfiluxioii of time, or the hap- 
pening of the event or contingency on which it 
was limittid, and there is still some part of the 
deceased’s estate unadministered, letters of ad- 
ministration shall be granted to those persons to 


whom original grants might have been made. 


1882. 
Aot 5. 


CHAPTER IV, 

AltbraAon and Rkvocvtion of Grants. 

» 

4a Errors in naine.s and descriptions, or in setting forth the time and 
Wbat errora may be recti- place of the deceased’s death, or the purpose in 
fied by Oomrt. a limited grant, may bo rectified by the Court, and 

the grant of probate or letters of administration may be altered and amend- 
ed accordingly. * ^ 
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1891.. 49. Iff after the grant of letters of administration will the will annexed, 

* .V Procedure whoro codicil dis- » co^icil be discovered, it may be added to the 

Oe cyyoreij after grant of adini- grant on due proof and identification, and the 
iiiatrdtieQ with will annexed, grant altered and amended accordingly. 

Revocation or annulment SO. The grant of probate or letters of admi- 

for just cause. nistration may be revoked or annulled for just 

« cause. 

“ Just cause. *’ Explanation . — “ J ust cause ” is — 

laty that the proceedings to obtain the grant were defective in sub- 
stance ; 

2)id^ that the grant was obtained fraudulently by making a false sugges- 
tion, or by concealing from the Ocurt something material to the case ; 

Srd^ that the grant was obtained by means of an untrue allegation of 
a fact essential in point of law to justify the grant, though such allegation 
was made in ignorance or inadvertently ; 

4^4, that the grant has becoiuo useless and inoperative through circum- 
jitances. * 

lllmirationa. 

(a.) The Court by which the grant was made had no jnrisdiction. 

{h ) The graut was inado without citing parties who ought to hare been cited, 
(c.) Tlio wfll of whidli probate was obtained was forged or revoked. 

(d.) A obtained bdters of administration to the estate of B, as his widow, but 
it has since trtinsfdrcd tlnit she was never married to him. 

(e.) A has taken administration to the estate of B us if ho had died intestate, 
but a will has since been discovered. 

(/,) Since probate was granted, a later will has been discovered. 

(^.) Since probate was granted, a codicil has been discovered, which revokes 
or adds to the appointment of executors under the will. 

(/i.) The person to wliom probate was, or letters of administration were, grunted, 
has subsequently become of unsound mind. 


OHAPTEH V, 

Of the FbaotioA in qrantinq ani> revoking Probates and Letters 
OF Administration. 

Jurisdiction of District 61* The District Judge shall have jurisdic- 

Judge in granting and rovok- tion in granting and revoking probates and letters 
ing pro ates, c. administration in all cases within his district. 

52. The High Oourt may, from time to timi', appoint such judicial offi- 

Power to appoint Delegate within any district as it thinks tit to act for 

of District Judge to deal with the District J udge as Delegates to grant probate 
non-contontiou3 cases. and letters of administration in non- contentious 

cases, within such local limits as it may from time to time prescribe : 

Provided that, in the case of High Courts not established by Royal 
Charter, such appointment be made with the previous sanction of the Local 
Government. 

Persons so appointed shall be called District* Delegates. ” 

53. The District Judge shall have the like powers and authority in rela- 

District Judge’s powers as t**® granting o* prol)ate and lettora of odmi- 

to errant of probate and ad- nistration, and all matters connected therewith, as 
ministration. are by law vested in him in relation to any civil 

suit or proceeding depending in his Court. * 
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54 Tbo District Judpje may order any person to produce and bring into 1881. 
District Jiwige may order Oo«rt any paper or writing being or purporting to . . 
Mrson to produce testamen- be testamentary, which may be shown to be in the 
tary papers. possession or under the control of such person ; 

and if it be not shown that any such paper or writing is in the possession 
or under the control of such person, but there is reason to believe that he has 
the knowledge of any such paper or writing, the Coutt may direct him to 
attend for the purpose of being examined n^specting the same, 

and he shall be hound to answer such questions as may be put to him by 
the Court, and, if so ordered, to produce and bring in such paper or writing, 
and shall be subject to the like punishim^nt und(‘r the liidian Penal Code, in 
case of default in not attending or in not answering such questions or not 
bringing in such paper or writing .as he wfmld Jiave bt'en subject to in case 
he had been a party to a suit, and had made such default, 

and the costs of the proceeding shall be in the discretion of the Judge. 

55. The proceedings of the Court of the District Judge, in relation to 
Proooediofpi of District ‘the gtantiiig of prol.ftte and letters of administr*- 
Judge's Court in relation to tion, shall, except as In'reinafter otherwise pro- 
probata and administration. vided, be regulatf’d, so far as the circumstances of 
tho case will admit, by tho Code of Civil Procc*durc. 

66. Probate of the will or letters of administration to the estate of a 
Whoa probate or adminfa. deceased person may be granted by tlie District 

tration may be granted by Judge Under the so.al of his Court, if it appears 
District Judge, a petition, verified as hereinafter mentioned, of 

the person applying for the same that Dkj testator or intestate, as the case 
may be, had, at the time of his decease, a fixed place of abode, or any pro- 
perty, moveable or immoveable, within the Jurisdicuon of the Judge. 

67. Wlien the application is made to the Judge of a District in which 
Dis al of a plication deceased had no fixed abode at the time of his 

mSo to Judge of T)istrict in death, the Judge may in his discretion refuse the 
which deceased had no fixed application, if in his judgment it could be disposed 
of more justly or conveniently in another district, 
or, where the application is^for Ictter^s of administratiort, grant them abso- 
lutely, or limited to the property within his own jurisdiction. 

68- Probate and letters of administration may, upon application for 
Probate and letters of ad- that purpose to any District Delegate, be granted 
mioutration may be granted by him in any case in which there is no contention, 
by Delegate. if jt appears by petition (verified as hereinafter 

mentioned) that the testator or intestate, as the case may be, at the time of 
his death had his fixed place of abode within tJie jurisdiction of such Dele- 
gate. 

59. Probate or letters of administration shall have effect over all the 
Oonolusiveness of probate property, moveable or immoveable, of the deceased 
or letters of administration. throughout the province in which the same is 
granted, and shall be conclusive as to the representative title against all 
debtors of the deceased, ^nd all persons holding property which belongs to 
him, and shall afford full iifd^miiity to all debtors paying their debts, and all 
penons delivering up such property to the person to whom such probate or 
lettei*8 of administration shall have been granted : 

Provided that probates and letters of administration granted by a High 
BIlMt of unlimited pro- Court establish^ by i^yal Cha^r or by the 
bates, &o., granted by certain Chief Court of the Panjab, or by the Court of the 
Courts. Recorder of Rangoon, shall, unless otherwise direct- 

ed by the grant, have like effect throughout the whole of British India. 
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60. Whenever a grant of probate or letters of adniinistt*ation is made 
Transmission of certifiento with SUch effect as last aforesaid, the 


by Court ^ranttnj? unlimited 
probato, &c., to other Courts. 


Conclusiveness of ap 
inon for probate or adminis- 
tration, if properly made and 
verified. 


Registrar, or such other officer as tlie Court making 
the grant appoints in this behalf, shall send to each 
of the other Courts empowered to make such grants, a certificate to the 
following effect : — 

‘‘T, A, Registrar [or aa the case vmy he"] of the High Court of Judi- 
cature at [or as the case may he\ hereby certify that on the day 

of 188 the High Court of Judicature at [or aa the case 

may 6c] granted probate of the will [or letters of administration of the 
estate] of C. />., lata,of , deceased, to E, F,^ of , and O. II, ^ 

of , and that such probate [or lettera] has [or have] effect over all 

the property of the deceased throughout the whole of British India 
and such certificate shall be filed by the Court receiving the same. 

61. The application for probate or letters of nd ministration, if made 
and verified in the manner hereinafter mentioned-, 
shall be conclusive for the purpose of authorizing 
the grant of probate or administration, and no 
such. grant shall be impeaclipd by reason that the 

testator or intestate had no fixed place of abode, or no property within the 
district at the time of his death, unless by a proceeding to revoke the grant 
if obtained by a fraud upon tlie Court. 

62. Application for probate or for letters of administration with the 

_ . will annexed shall bo made by a petition distinctly 

e 1 on or pro a o. written in Rnglish or in the language in ordinary 

use in proceedings before the Court in which the application is made, .with 
the will, or, in the cases mentioned in sections twenty -four, twonty-five, and 
twenty-six, a copy, draft, or statoinont of the contents thereof annexed, and 
stating 

the time of the testator’s death, 

that the writing aiinoxcd Is his last will and testament, or as the case 
may be, 

that it was duly executed, 

the amount of assets which are lilA*ly to come to the petitioner’s hands ; 
and, where the application is for probate, that the petitioner is the exe- 
cutor named in the will. 

Ill addition to these particulars the petition shall further state 
when the application is to the District J udge, that the deceased at the 
time of his death had a fixed place of abode or had some property situate 
within the jurisdiction of the Judge ; and, 

when the application is to a District Delegate, that the deceased at the 
time of his death had a fixed place of abode within the jurisdiction of such 
Delegate. 

*63. In cases wherein the will, copy, or draft, is written in any language 
In what caws translation of other than English, or than that in ordinary use in 
will to be annexed to peti- proceedings before the Court, there shall be a 

translation thereof annexed to the petition by a 
translator of the Court, if the language be one^fdr which a translator is ap- 
Verification of translation pointed ; or, if the will, copy, or draft, be in any 
by person other than Court other language, then by any person competent to 
translator. ^ translate the same, in whicli case such translation 

shall be verified by that person in the following manner : — 

“I {A, B,) do declare that I read and perfectly understand the language 
and character of the original, and that the above is a true and accurate 
translation thereof.” 
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6^ • Application for letters of administration shall bo made by peti- 1881. 

Potitioti for letters of ad- tion distinctly written as aforesaid, and stat- ^ 

ministration. ing Aot O* 

the time and place of the deceased’s death, 

the family or other relatives of the deceased, and their respective re- 
sidences, 

the right in which the petitioner claims, * 

the amount of assets which are likely to come to the petitioner’s hands. 

In addition to these particulars the petition shall further state, 
when the application is to a District Judge, that Jho deceased at the 
time of his death had a fixed place of abode, or had some property situate 
within the jurisdiction of the Judge; and 

when the application is to a District Delegate, that the deceased at the 
time of his death had a fixed place of abode within the jurisdiction of such 
Delegata 

66. Every person applying to any of the Courts mentioned in the 
Additional statemente In proviso to section fifty-nine for probate of a wifi 
petition for probate, &c. or letters of adnnnistration of an estate, intended 

to have effect throughout British India, shall state in his petition, in ad- 
dition to the matters respectively required by sections sixty-two and sixty- 
four, that to the best of his belief no application has been made to any other 
Court for a probate of the same will or for letters of administration of the 
same estate, intended to have such effect as last aforesaid, 

or, where any such application has Vjeon made, the Court to which It was 
made, the person or persona by whom it was made, and the proceedings 
(if any) had thereon. 

And the Court to which any application is made under the proviso to 
section fifty-nine may, if it think fit, reject the same. 

66. The petition for probate or letters of administration shall in all 

Petition for probate or ad- ^0 subscril)Bd by the petitioner and his pleader, 

tninistration ii) be sif^nod and if any, and shall be verifit^d by the petitioner in 
verifiad^ following manner or to the likt* effect : — 

“I (X. the petitioner in tlyj abovo petition, •declare that what is 
stated therein is true to the^best of my information and belief.” 

67. Where the application is for probate, or for letters of administra- 
Verifieation of petition for tion with the will annexed, the pt;tition shall also 

probate by one witness to will, be verified by at least one of the witnessessto the 
will (when procurable), in the manner or to the effect following : — 

“ I (C. D.), one of the witnesses to the last will and testament of the 
testator mentioned in the above petition, declare that I was present and saw 
the said testator affix his signature {pr mark) thereto {as the case may be) {or 
that the said testator acknowledged the writing annexed to the above peti- 
tion to be his last will and testament in my presence).” 

68. If any petition or declaration which is hereby required to be 
Panbhment for falu aver, verified contains any averment which the person 

meat in petition or deolara- , making the verification knows or believes to be 

such person shall be subject to punishment 
according to the provisions of the law for the tinm being in force for the 
punishment of giving or fabricating false evidence. 

. . . - . 69. In all coses it shall be lawful for the 

District Judge ‘or District Delegate, if he thinks 
fit, * 

to examine the petitioner in person upon oath, and also 

0. C M.— 45 
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to require further evidmice of the due execution of the will, dr the 
. . , .. right of the petitioner to the letters of adniinistra- 

»,u.raf«rtt,er evidence, tion, M the may »*, and 

to isBuo 'Citations calling upon all persons claiming to have anj interest 
. . . ill the estate of the deceas^ to come and see the 

speot ^ proceedings hcforo the grant of probate or letters 

of administration. > 

The citation shall bo fixed up in some conspicuous part of the Court- 
n vv 41 house, and also in the office of the Collector of the 

Pubhoatlon of ci on. District, and otherwise published or made known 

in such manner as the Judge or IMegate issuing the same may direct. 

70. Caveats against the grant of probate or letters of administration 
Caveats ocainst grant of way be lodged with the District Judge or a District 
probate or adminiatration Delegate ; and immediately on any caveat being 
lodged with any District Delegato, he shall send a copy thereof to the Dis« 
trict Judge ; and immediately on a caveat being .entered with the District 
^udge, a copy thereof slvall be given to the District Delegate, if any, within 
whose jurisdiction it is alleged the deceased had his fixed place of abc^e at the 
time of hts death, and to any other Judge or District Delegate to whom it 
may appear to^the District Judge expedient to transmit the same. 

71. The caveat shall be to the following 


Form of oareat. 


effect : — 


** Let nothing be done in the matter of the estate of A, late of , 
deceased, who died on the day of at , without notice.to C. 

of 

72. No proceeding shall be taken on a petition for probate or letters of 
After .ntnr «»ve.t. no administration after uraveata^inst the grant 
prooaodinf? taken on petition thereof has l>een entered with the Judge or i/iB- 
until after notice to oareator. Delegate to whom the application has been 

made, or notice thereof has been given of its entry with some other Delegate, 
until after such notice to the person by whom the same has been entered as 
the Court shall thinjc reasonable. 


73. A District Delegate shall not grant prol>ate or letters of adminit- 
District Delegate when not trntion in any case in which there is contention as 
to grant probato or adminie- to the^rant, or in which it otherwise appears to 
tration.^ him that prolate or letters of administration ought 

not to be granted in his Court. 

Explanation . — By '* contention ” is understood the appearance of any 
one in person, or by his recognized agent, or by a pleader duly appointed to 
act on his behalf, to oppose the proceeding. 


.74. In every case in which there is no contention, hut it appears to the 
« 4 .. .fxxftss l^istrict Delegate doubtful whether the probate or 

menTIbo District Judge in letters of administration should or should not be 
doubtful cases where no con- granted, or when any question arises in relation to 
the grant, or applicatipn^for the grant, of any* pro- 
bate or letters of administration, the District Delegate may, if he thinks 
proper, transmit a statement of the matter in question to the District Judg^ 
who may direct the District Delegate to procew in the matter of the appli- 
cation, according to such instructions as to the Judge may seem necessary, 
or may forbid any further proceeding by District Delegate in relation to 
tbo matter of such application, leaving the party applying for the grant in 
question to make application to the Judge. 
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7B. In every case in which there is contention, or the District Delegate 
Procedure where there is opinion that the probate or letters of ad- 

ministration should be refused in his Court, the 
petition, with any documents that may have been 
filed therewith, shall be returned to the person by 
whom the application was made, in order that the 
same may be presented to the District Judge ; unless the District Delegate 
thinks it necessary, for the purposes of justice, to impound the sanm, which 
he is hereby authorized to do ; and in that case the same shall be sent by him 
to the District Judge. 


oontention, or District Dele- 
gate thinks ^Foliate or let- 
ters of administration should 
be refused in bis Court. 


1881 . 

Acts. 


76. Whenever it appears to the Judge or District Delegate that probate 
of a will should be granted, he shall grant the 
doi^^al of Sourt.*** ^ same under the seal of his Court in manner fol- 

lowing : — 

I, , Judge of the District of , [or Delegate appointed 

Form of such grant. g*‘®^>^ting probate or letters of administration in^ 

{here insert the limits of the Delef/ate'sjnrisdietiony]/ 
hereby make known that on the day of in the year the last 

will of , late of , a copy whereof is hereunto annexed, was 

proved and registered before me, and that administration of th^. property and 
credits of the said deceased, and in any way concerning bis will, was granted 
to , the executor in th(! said will named, he having* undertaken to 

administer the same, and to make a true inventory of the said property and 
credits, and to exhibit the same at or before the expiration of six months 
fi'uiii tlie date of this grant, and also to render a true account of the said 
property and credits within one year from the same date, 

“The day of 18 


Form of such grant. 


77. Whenever it appears to the District Judge or District Delegate 
Grant of letter, of admi- ‘^at letters of administration to the estate of a 
nistration to be under seal of person deceased, with or without a copy of the 
will annexed, should be granted, he shall grant the 
same under the seal of his Court in manner following : — 

“ I, , Judge of ^le Distritjt of , [or "Delegate appointed 

for granting probate or letters of administration 
{hsre insert the limits of the DeUgatd s jurisdictioifC)i\ 
hereby uiako known that on the day of letters of adminis- 

tration (with or without the will annexed, as the case may be) of the property 
Q^d credits of , late of , deceased, were granted to , 

the father {or as the case may be) of the deceased, he having undertaken to 
. administer the same, and to make a true inventory of the said property and 
credits, and to exhibit the same in this Court at or before the expiration of 
six months from the date of this grant, and also to render a true account of 
the said property and credits within one year from the same date. 

“ The day of 18 .” 


78. Every person to whom any grant of letters of administration is 

Ailmtatotra«on.bond. •committed, and, if the Judge so direct, any pewn 
. to whom probate is granted, snail give a bond to 

the Judge of the District Court to enure for the benefit of the Judge for the 
time being, with one or more surety or sureties, engaging for the due collec- 
tion,. getting in, and administering the estate of the deceased, which bond 
shall he in such form as the Judge from time to time by any general or 
special order directs. * 
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7ft The Court may, on appHoation made by petition, and^ort’ being 
Assif^ment of administra- satisfied that the engagement of any such bond 
tion-bond. has not been kept, and upon such terms as to 

security, or providing that the money received be paid into Court, or other- 
wise as the Court may think 6t, assign the same to some proper person, who 
shall thereupon be entitled to sue on the said bond in his own name*as if the 
same had been originally given to him instead of to the Judge of the Court, 
and shall be entitled to recover thereon, as trustee for all persons interested, 
the full amount recoverable in respect of any breach thereof. 

80. No probate of a will shall be granted until after the expiration of 
Time before which probate sfven clear days, and no letters of odininistratiou 

or administration shall not be shall be granted until after the expiration of four- 
granted. teen clear days, from the day of the testator or in- 

testate’s death. 

81. Until a public registry for wills is efitablishod, every District Judge 

* Filins of original wills of ***? *»<! P^f^ve aniong 

which probate or atlministra- the records of his Court all original wills of winch 
tion with will annexed grant- probate or letters of administration with the will 
® ‘ annexed may be granted by him : and the Local 

Government shall make regulations for the preservation and inspection of 
the wills so hied as aforesaid. 


82. After any grant of probate or letters of administration, no other 

Qrantoo of prohato or ad- 

minihtrntion alono toBuo, &c., granted shall have power to suo OF prosecute any 
until same revoked. guit, or Otherwise act as representative of the 

deceased, throughout the province in which the same may have been grajited, 
until such probate or letters of administration shall have been recalled or 
revoked. 


83. In any case before the District Judge in which there is contention, 
Procedure in contentious the proceeding shall take, as nearly as may be, 
^ the form of a suit, according to the provisions of 
the Code of Civil Procedure, in which*the petitfcner for probate or letters of 
administration, as the case may be, shall be the plaintiff, and the person who 
may have appeared as aforesaid to oppose the grant shall be the defendant. 


84. Whore any probate is, or letters of administration are, revoked, all 
Payment to executor or ad- payments fide made to any executor or adfji- 


ministrator before probate or 
adL>)inistration revoked 


iiistrator under such probate or administration 
before the revocation thereof shall, notwithstand*^ 
ing such revocation, be a legal discharge to the person making the same ; 
and the executor or administrator who shall have acted under any such 
Bi^t of such executor or P^bate or administration may retain and 

administrator to recoup him- reimburse himself out of the assets of the deceased 
floff. in respect of any payments made by him which the 

person to whom probate or letters of administration shall be afterwards 
granted might haveJawfully made. • 


85. Notwithstanding anything hereinbefore contained, it shal], except 
Power to refuse letters of in cases to which the HindA Wills Act, 1870, 
administration. applies, be in the discretion of the Court to make 

an order refusing, for reasons to be recorded ’by it in writing,' to grant any 
application for letters of administration uiacle under this Act 
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88. B'freiy brder made by a District Jtidge or District D(S»lepafe by vir- 
Appeals from Olden of Dis- ,tue of then powers hereby conferred upon him shall 
triot Judge. ^ he subject to appeal to the High Court under the 

rules contained in the Code of Civil Procedure applicable to appeals, 

87. The High Court shall have concurrent jurisdiction with the Dis- 
Concurrent Jurisdiction of trict Judge in the exercise of i^l the powers hereby 
High Court. conferred upon the District Judge. 


CHAPTER VT, 

Op the Powers op an Executor or Administrator. 

88. Aif executor or administrator has the same power to sue in respect of 
In respect of causes of causes of action that survive the deceased, and 

action surviving deceased, and may exercise the same powers for the recovery o£^ 
debts due at death. debts due to him at the timo of his death, as the* 

deceased had when living. 

89. All demands whatsoever, and all rights to prosecute or defend any 

Demand. nBd righto of «ilt o***®'' proo^ding, existing in favour of or 

of or against deceased survive against a person at the time of his decease, survive 
to and against executor or ad- to and against his executors or ‘administrators, 
ministrator. except causes of action for defamation, assault as 

defined in the Indian Penal Code, or other personal injuries not causing the 
death of the party, and except also cases where, after the death of the party, 
the relief sought could not be enjoyed, or granting it would be nugatory. 

Illustration, 

A collision takes place on a railway in consequence of some neglect or dofnnlt 
of tlie officials, and u passenger is severely hurt, but not so us to cause death. lie 
afterwanls dies without having instituted any suit. The cause of aclion docs not 
survive. 

90. An executor or aebninistrator has power, with the consent of the 
Power of executor or adm!- Court by which the prol.ate or letters of admiiils- 

nistrator to dispose of pro- tration was or were granted, to dispose of the pro- 
perty of the deceased, either wholly or in part, in 
such manner as he thinks fit : 

Provided that the Court may, when granting probate or letters of admi- 
nistration, exempt the executor or administrator from the necessity of 
obtaining such consent as to the whole or any specified part of the assets of 
the deceased. 

Illustrations. 

(o.) The deceased has made a specific bequest of part of his property. The 
executor, not having assented to the bequest, sells the subject of it with the con- 
sent of the Court. The sale is valid. 

(5.) The executor, in exercise of his discretion, mortgages a part of the 
immoveable estate of the deceased with the consent of the Court. The. mortgage 
is valid. 

91. If an executor or administrator purchases, either directly or in« 
PurdwM hr MMUtor or directly, any of the property of the deceae^, 

adminiiitrtter of dooeaMd'a the Bale,u voidable at the instance of anyn>ther 
property. person interested in the property sold. 


1881. 
Act 5. 
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92. When there are several executors or administrators, . the powers 

Powonof «0Ter#loxecuto« absence of any direction lo the 

or adniihistratora .exercisable contrary iu the will or grant of letters of admi- 
nistration, be exercised by any one of tliein who 
has proved the will or taken out admiiiistratiou. 

« llluetrations, 

(a.) One of several exeentors haa power to release a debt due to the deceased. 

(b ) One has power to surreuder a lease. 

(r.) One has power to sell the properly of the deceased, moveable or im- 
inoveabb*. « 

(d.) One has power to as8<‘nt to a legacy. 

(«.) One has power to endorse a proiiii.'^sory note payable to the deceased. 

(/.) The will appoints A, B, C, and D to bo executors, and directs that two of 
them shall bo a quorum. No act can be done by a single executor. 

93. Upon the death of one or more of several executors or administra- 

. 8.irWyaIofpow6r.ond«,th ‘'•‘e powers of the otfice become, in the 

of one of Mcveral executors or absence of any direction to the contrary in the 
administrators. vvill or grant of letters of administration, vested 

in the survivors or survivor. 

94 The « administrator of eiTects unadininistered has, with respect to 
Powers of administrator of s«ch effects, the same powers as the original 
effects iiiiad ministered. executor or administrator. 

Powers of administrator 96. An administrator during minority has all 

during minority. the powers of an ordinary administrator. 

96. When probate or letters of administration shall have been granted 
Powers of n]arrio<l oxecu* ^ marritid woman, she has all the powers of an 
trix or administratrix. ordinary executor or administrator. 


CHAPTER VII. 


Of TiiE Duties OF an Executor or Administrator 


97. It is the duty of an executbr to provide funds for the performance 
As to deceased’s funeral of the necessary funeral cereinonie.s of the deceased 
ceremonies. in a manner suitable to his condition, if he has 

left property sufficient for the pSrpose. 


98. An executor or administrator shall, within six months from the 
grant of probate or letters of administration, exhi* 
Inventory and account. Court by which the same has or have 

been granted an inventory containing a full and true estimate of all the 
property in possession, and all the credits, and also all the debts owing by 
any, person or persons to which the executor or administrator is entitled in 
that character, and shall in like manner, within one year froni the date 
aforesaid, exhibit an account of the estate, showing the assets that have 
come to his hands, and the manner in which they have been applied or 
disposed of. • 


99. In all cases where it is sought tcF obtain a grant of prolate ot 
Inyentory to include pro. Iftet. of administration intended to have effect 
party in any part of British throughout the whole Of British India, the exe- 
outer, or the person applying for administration, 
sliall include in the inventory of the effects of the deceased all bis moveable 
or immoveable property situate in British *lndia: 
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f And the value of such property situate in each province shall be sepa- 1881. 
rately stated in such inventory, and the probate or letters of administration ■■■ ■■ 
shall he chargeable with a fee corresponding to the entire amount or value Act 5. 
of the property affected thereby, wheresoever situate within British India. 

100» The executor or administrator shall collect, with reasonable dili- 
Aa to property of, and debts g^nce, the property of the deceased and the debts 
owing to, deceased. that were due to him at the time of his death. 

101. Funeral expenses to a reasonable amount, according to the degree 
Ezpenaes to bo paid before and quality of the deceased, and death bed charges, 

all debts. inoluding fees for medical attendance, and board 

and lodging for one month previous to his death, are to be paid before all 
dc'bts. 

102. The expenses of obtaining probate or letters of administrationiA 
expenses to be paid next including the costs incurred for or in respect of 

after such expenses. any judicial proceedings that may be necessary for 

administering the estate, are to be paid next after the funeral expenses and • 
dfiath-bed charges. 

103. Wages due for services rendered to the deceased within three 
Wages for certain services n»onths next preceding his death by any labourer, 

to be next paid, and then artizan, or domestic servant, are next to be paid, 
other debts. ^ other debts of the deceased according 

to their respective priorities (if any). 

Save as aforesaid, all debts 104, Qave as aforesaid, no creditor is to have 

p..d oq,«Uly and rate ^ 

But the executor or administrator shall pay all such debts as he knows 
of, including his own, equally and rateably, os far as the assets of the deceased 
will extend. 

Debts to be paid before 106. Debts of every description must be paid 

legacies. before any legacy. 

106. If the estate of the deceased is subject to any contingent liabilities, 

Executor or administrator executor o^r administrator i^ not bound to pay 

not bound to pay legacies any^Iegacy without a sufficient indemnity to meet 
without indemnity. liabilities whenever they may become due, 

107. If the assets, after payment of debts, necessary expenses, and 
Abatement of general loga specific legacies, are not sufficient to pay all the 

cies. general legacies in full, the latter shall abate or be 

diminished in equal proportions ; 

and, in the absence of any direction to the contrary in the will, the 
Bxeertor not to pay one executor has no right to pay one legatee in pre- 
legatee in preference to an- ference to another, nbr to retain any money on 
account of a legacy to himself or to any person 
tor whom he is a trustee. 

108. Where there is a specific legacy, and the assets are sufficient for 

Non-abatoment of .pooiflo tj>f ^ debte and necessary expen^ 

legacy when assets sufficient fhuig specified must be delivefed to the legatee 
to pay debts. withfiut any abatement 

109. Where there is a demonstrative legacy, and the assets are sufficient 

for the payment of debts and necessary expenses, 
the legatee has a preferential claim for ^yment of 
to pay debts and necessary his legi^y out of the fund from which the legacy 
expenses. jg dirf'cted to be paid until such fund is exhausted, 
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and if, after the fund is exhausted, part of the legacy still remains unpaid^ 
he is entitled to rank for the remainder against the general assets as for a 
legacy of the amount of such unpaid remainder. 

110. If the assets are not sufficient to answer the debts and the specific 

legacies, an abatement shall be made from the 
latter rateably in proportion to their respective 
amounta 

Illustration, 

A has bequeathed to B a diamond-rinff, viiliied at 600 rupees, and to C a horse, 
valued at 1,000 rupees. It is found necessary to ar il all the effects of the testator, 
and his assets, after payment of debts, are only 1,000 rupees. Of this sum rupees 
333-6-4 are to be paid to B, and rupees 666-10-8 to C. 

111. For the purpose of abatement, a legacy for life, a sum appropriated 
Leiracies treated as general hy the will to produce an annuity, and the value 

for purpose of abatement. of an annuity when np sum has been appropriated 
* to produce it, shall be treated as general legacies. 


1881. 

Acts. 


CHAPTER VIII. 

Op toe Executor’s Assent to a Legacy. 

Assent necessary to com- 112. The assent of the executor is necessary 
pleto legatee's title. to complete a legatee’s title to his legacy. 

Illustrations, 

(d.) A by his will bequeaths to B his Government paper, which is in deposit 
with the Bank of Bengal. The Bank has no authority to di liver the securities, nor 
B a ricrlit to take possession of them, without the assent of the executor. • 

(6.) A hy his will has hoqueuthed to C his house in Calcutta in the tenancy of 
B. 0 is not entitled to receive tho rents without the assent of the executor. 

113. The assent of the executor to a specific bequest shall be sufficient 
Effect of executor’s assent ^0 divest his interest as executor therein, and to 
to specific legacy. transfer the subject of the bequest to the legatee, 

unless the nature or the circumstances of the property require that it shall 
be transferred in a particular WMy. 

Tliis assent may be verbal, and it may be 
Naturo of assent. either express or implied from tlie conduct of the 

executor. 

Illustrations, 

(a.) A borso is bequeathed. The executor reqiiesta the legatee to dispose of 
it, or a third party proposes to purchase the horse from the executor, and he directs 
him to apply to the legatee. Assent to the legacy is implied. 

(b,) Tlie interest of a fund is directed by the will to be applied for the main- 
tenance of tho legatee during his minority. The executor commences so to apply 
it. This is an assent to tho whole of the bequest. ^ ^ 

(c.) A bequest ^8 made of a fund to A, and after him to B. The executor pays 
the interest of the fund to A. This is an implied assent to the bequest to B. 

(d.) Executors die after paying all the debts of the testator, out before satis- 
faction of specific legacies. Assent to the legacies may be presumed. 

(e.) A person to whn.u a specific article has been bequeathed taken possession 
of it and retains it without any objection .on^tbe part of the executor. His assent 
may bo presumed. 
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114 Tihe asaent of an executor to a legacy may be conditional, and if 
the condition be one which he haa a right to enforoOi 
and it is not performed, there is no assent. 
IlluRtration$, 


Condidosal aaiient. 


(a.) A beqiieathR to B Ins lands of Sult&npnr, which at the date of the will, and 
at the death of A, were subject to a raorty^a^e for 10,000 rupees. The executor 
Sssents to the bequest on condition that B shall within a limited time pay the amount 
due on the mortgage at the testator’s death. The amount is not paid. There is no 
assent. 

(6.) The executor assents to a bequest on condition that the legatee shall pay 
him a sum of money. The payment is not made. The assent is nevertheless valid. 


1881« 
Act 6. 


116. When the executor is a legatee, his assent to his own legacy is 
Assent of executor to his necessary to complete his title to it, in the same 
own legacy. way as it is required when the bequest is to another 

person, and his assent may in like manner be express or implied. 

Assent shall be implied if in his manner of administering the property 
Implied assent. which is referable to his character 

of legatee, and is not referable to his character of 
executor. 


Illuitration. , 

An executor takes the rent of a house or the interest of Govemment-seonritieB 
bequeathed to him, and applies it to his own use. This is assent.* 


Effect of executor’s assent. 


116. The assent of the executor to a legacy 
gives effect to it from the death of the testator. 
IlluBtratiofu. 


(a.) A legatee sells his legacy before it is assented to by the executor. The 
executoi’s subsequent assent operates for the benefit of the purchaser, and completes 
his title to the legacy. 

(6.) A bequeaths 1,000 rupees to B with interest from his death. The executor 
does not assent to this leaacy until the expiration of a year from A*b death. B is 
entitled to interest from the death of A. 


Executor when to deliver 117. An executor is not,bound to pay or de- 
legacies. any legacy until the expiration of one year 

from the testator’s death. 

JlluMtration^ 

A by his will directs his legacies to be paid within six months after his death. 
The executor is not bound to pay them before the expiration of a year. 


CHAPTER IX. 

Of the Payment and Apportionment of Annuities. 

lift Where an annuity is given by the will, and no time is fixed for its 
Commencement of annuity commencement, it shall commence from the tes- 
when no time fixed by will. tator’s death, and the first payment shall be made 
at the expiration of a year next after that event. 

lift Where there is a <firection that the annuity shall be paid quarterly 
m«i smralt*. to bapidd " monthly, the first payment shall be due at the 
ittarteriy or monthly, first end of the first quarter or first month, as the case 
falls due. after the testator’s death, and shall, if the 

executor think fit, be paid when due ; but the executor shall not be bound to 
|Mi(y it till the end of the year. * 


0. C. M.— 46 
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Date of Rucceseive payments 
when first payment (iirected 
to bo ruado wit bin given tiinei 
or on day certain. 


120. Where th(^re is a direction that the first payment of an annuitT 
shall be made within one month or any other divi* 
sion of time from the death of the testator, or On 
a day certain, the successive payments are to be 
made on the anniversary of the earliest day on 
which the will authorizes the first payment to be made ; 

Apportionment where An- annuitant dies in the interral 

nuitant dies between times of between the times of payment, an apportioned 
payment. share of the annuity shall be paid to his represen* 

tative. 


Investment of general lo- 
racy, to be paid at future 
ime. 

Intermediate interest. 


CHAPTER X. 

Op tub Invbstmknt op Funds to provide for Legacies. 

121. Where a legacy, not being a specific legacy, is given for Hfe^ the 

.Invctment of sum ho- ‘'cquoatlied shall, the end of the year, lie 

quoathed where legacy, not invested in such securities as the High Court may, 
Bpocifla, given for life. Ijy any general rule to be made from time to time, 

authorize or direct, and the proceeds thereof shall be paid to the legatee as 
the same shall accrue due. 

122. Where a general legacy is given to be paid at a future time, the 
executor shall invest a sum sufficient to meet it in 
securities of the kind mentioned in the last pre- 
ceding section. 

The intermediate interest shall form part of 
the residue of the testator’s estate. 

123. Where an annuity is given, and no fund is charged with its pay- 

Procednro when no fund "F appropriated by the will to answer it, a 

charged with, or appropriated CTOverniiioiib annuity of the specified amount shall 
to, annuity. be purchased ; or 

if no such annuity can be obtained, then a sum sufficient to produce the 
annuity shall be invested for that purpose in such securities as the High 
Court may, by any general rule to be ,made from time to time, authorize 
or direct. '' 

124. Where a bequest* is contingent, the executor is not bound to in- 
Transfer to residuary lega- v(^st th^ amount of the legacy, but may transfer the 

tee of contingent bequest. whole residue of the estate to the residuary le- 
gatee (if any) on his giving sufficient security for the payment of the legacy 
if it shall become due. 

126. Where the testator has bequeathed the residue of his estate to a 

Investment of rerid.ie be- 7***^ a direction that it shall be 

quoathod for life, wUh diruc- lu vested in certain Specified securities, so much ox 
tion to invo.st in fipecilied the estate as is not at the time of his death inyest- 
Bocurities. securities of the specified kind shall be con- 

verted into money and invested in such securities. 

126. Such conversion and investment as ar^ contemplated by the last 
Time and manner of con* preceding section slipll be made at su<4i times and 
version and investment. in. such manner, as the executor in his discretion 
thinks fit ; / . > , 

and, until such conversion and investment shall be completed^ the person 
Interest payable until in- who would be for the time being entitled to the 
vestment. income of the fund when so {invested shall receive, 
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interoat at the rate of six per cent, per annum upon the market-value (to he 
computed as of the date of the testator’s death) of such part of the fund as ■ 
shall not yet have been so invested. 

127a Where, by the terms of a bequest, the legatee is entitled to the 

X, > , immediate payment or possession of the money or 

titled to immediate payment bequeathed, but is a minor, and there is no 

or pofisesuon of bequest, and direction in the will to pay it*to any person on his 
on hls^^hiUf*^ person behalf, the executor or administrator shall pay or 
deliver the same into the Court of the District 
J udge by whom, or by whose District Delegate, the probate was, or letters 
of administration with the will annexed were, granted, to the account of the 
legatee, unless the legatee be a ward of the Court of Wards ; and, if the 
Ifgatee be a ward of the Court of Wards, the legacy shall be paid into that 
Court to his account ; 

' and such payment into the Court of the District Judge, or into the Court 
of Wards, as the case may be, shall be a sufHcient discharge for tlie money 
BOfiaid; ® . 

and such money, when paid in, shall be invested in the purchase of 
Gtivernment-securities, which, with the interest thereon, shall be transferred 
or paid to the person entitled thereto, or otlierwise applic^d for his benefit, as 
the Judge or the Court of Wards, as the case may be, may difect. 


CHAPTER XL 

Of the Produce and Interest op Legacies. 

LegaWs title to produce 128. The legatee of a specific legacy is entitled 
of specific legacy. to the clear produce thereof, if any, from the 

testator’s death. 

Exceptimi , — A specific bequest, contingent in its terms, does not comprise 
the produce of the legacy between the death of the testator and the vesting 
of the legacy. 

The clear produce of forms «part of the residue of the testator’s 
estate. 

lllmtrationB, 

(a.) A bequeaths hia flock of sheep to B.* Between the death of A and*de1i- 
very by his executor the sheep are shoru, or some of the ewes produce lambs. The 
wool and Iambs are the property of B. 

(6.) A bequeaths his Government-securities to B, but postpones the delivery of 
them till the death of C. The interest which fulls due between the death of A 
and the death of C belongs to B, and must, unless he is a minor, be paid io liim as 
it IS received. 

(c.^ The testator bequeaths all his four per cent. Government promissory. notes 
to A when he shall c«itiipIote tlie age of 18. A, if he complete that age, is entitled 
to receive the notes, hut the interest which nccrucs iu rospect of them, between tlio 
testator’s death and A’s completing 18, forms part of the residue. 

JResiduary legatee's title to • , 129- The legatee under a general residuary 

produce of residuary fund. bequest is entitled to the produce of the residuary 
fund from the testator’s death. 

Exertion * — A general residuary bequest contingent in iti^ terms does 
not comprise the tocome which may accrue upon the fund bequeathed 
between the death of the testatoy and the vesting of the legacy. 

Such income g^a as undisposed of. 


1881. 
Aot 6. 
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JlluatraliofUi. 


(a.^ The testator bequeaths the residue of his property to A, a minor, to he 
paid to nim w^hen he shull complete the age of 18. The income from the t 08 tntor*s 
death belongs to Al. 

(b.) The testator bequeaths the residue of his property to A when he shall 
complete the age of 18. A, if he complete that ago, is t ntitled to receive the 
residue. The income which has accrued in respect of it since the testator’s death 
goes as undisposed of« 

Intorest when no time 130. Where no time has been fixed for the 
fixed for payment of general payment of a general legacy, interest begins to 
legacy. run from the expiration of one year from the 

testator’s death. 

Exceptions. — (1.) Where the legacy is bequeathed in satisfaction of a 
debt, interest runs from the death of the testator. 

(2.) Where the testator was a parent or a more remote ancestor of the 
legatee, or has put himself in the place of a parent of the legatee, the legacy 
shall bear interest from the death of the testator. 

. (3.) Where a sum is bequeathed to a minor with a direction to pay for 

his maintenance out of it, interest is payable from the death of the testator. 


131. Where a time has been fixed for the payment of a general 

Intorert when time “ 

* fixed. 

The interest up to such time forma part of the residue of the testator’s 
estate. 

Exception . — Where the testator was a parent or a more remote ancestor 
of the legatee, or has put himself in the place of a pan^nt of the legatee, and 
the legatee is a minor, the legacy shall bear interest from the death of the 
testator, unless a specific sum is given by the will for maintenance, or unless 
the will contains a direction to the contrary. 

Bate of intoreat interest shall be six per 

cent, per annum. 

133. No interest is payable on the arrears of an annuity within the 
first year from the death of the testator, although 
a period earlier than the expiration of that year 
may have been fixed uby the will for making the 

first payment of the annuity. 

134. Where a sum of money is directed to be invested to produce an 
Interest on sum to be in- annuity, interest is payable on it from the death 

vested to produce annuity. ©f the testator. 


Bo interest on arrears of 
annuity within first year after 
testator’s death. 


CHAPTER Xll. 

Of the Refunding of Legacies. 

136. An executor who has paid a legacy under the order of a J udge 
Refund of legacy paid is entitled to call upon the legatee to refund in the 
under Judge’s orders. event of the assets proving insufficient to pay all 

the legacies. 

136. When an executor has voluntarily paid a legacy, he cannot call 
No refund if paid w>lun- upon a legatee to refupd*^in the event of the assets 

torily. proving insufficient to pay all the legacies. 

137. When the time prescribed by the will for the perfoi'mance of a 
Refund when le ac be- ®ouditioii has elapsed, without the condition having 

co^s^due on performance of performed, and the executor has thereupon, 
condition withm further time withoqt fraud, distributed the assets, in such case, 
*^^^*^* if further time has, under the second clause of this 
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section, been allowed for the performance of the condition, and the condition 
has been performed accordingly, the legacy cannot be claimed from the exe- 
cutor, but those to whom^ he has paid it are liable to refund the amount. 

Where the will requires an act to be performed by the legatee within a 
specified time, eithc^r as a condition to be fulfilled before the legacy is enjoyed, 
or as a condition upon the non-fulfilment of which the subject-matter of the 
bequest is to go over to another person, or the Vtequost ia to cease to have 
effect, the act must be performed within the time specified, unless the per^ 
forraance of it be prevented by fraud, in which case such further time shall 
be allowed as is requisite to make up for the delay caused by such fraud. 

138. When the executor has paid away the assets in legacies, and he is 
When each legatee compel- afterwards obliged to discharge a debt of which he 
labie to refund in proportion, had no previous notice, he is entitled to call upon 
each legatee to refund in proportion. 

189. Where an executor or administrator has given such notices as the 

Distribution of uaets. 9°"*^ “"y* “"y general rule to be made 

from time to time, prescribe, for creditors and 
others to send in to him their claims against the estate of the decease, he shall, 
at the expiration of the time therein named for sending in claims, be at 
liberty to distribute the assets, or any part thereof, in discharge of such 
lawful claims as he konws of, and shall not be liable for the asSets so distri- 
buted to any person of whose claim he has not had notice at the time of such 
distribution ; 

but nothing herein contained shall prejudice the right of any creditor 

^ ^ or claimant to follow the assets, or any part there- 

Cmditor may follow mwta. ^ 

oeived the same respectively. 

140. A creditor who has not received payment of his debt may call 

Creditor may call upon le- a legatee who has received payment of his 

gatoe to refund. legacy to refund, whether the assets of the tes- 

tator’s estate were or were not sufficient at the time of his death to pay both 
debts and legacies, and whether the payment of the legacy by the executor 
was voluntary or not. ^ • 

141. If the assets were sufficient to satisfy all the legacies at the time 

When togatoe, not mt»fi.d testator’s d^th, a legatee who hw not re- 

or compelled to refund under ceived payment his legacy, or who has been 
section 140, cannot oblige ono compelled to refund under the last preceding sec- 
paid in full to refund. cannot oblige one who has received payment 

in full to refund, whether the legacy were paid to him with or without suit, 
although the assets have subsequently become deficient by the wasting of the 
executor. 


1422. If the assets were not sufficient to satisfy all the legacies at the 
Wh.n uiiMtnaed legatee t*™® ***® testator’* death, a legatee who has toot 

must -first proceed against received payment of his legacy must, before he can 
executor, if solvent call on a satisfied legatee to refund, first proceed 

against the executor if he is solvent ; but, if the executor is insolvent or not 
liable to pay, the unsatisfied le^^atee can oblige each satisfied legatee to refund 
in proportion. 

143. The refunding of one legatee to another shall not exceed the sum 
Umit to rttoinding of one ^y which the satisfied legacy ought to have been 
Ic^pktoo t^.anotluHr. reduced if the estate had been properly adminis- 

tered. • 


1881, 
Act 57 
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1905 ^^ ■ Ulmiratian. 

A Kiifi l)(*qneHthed 240 rupees to B, 480 rnpeeH to C, and 720 nipees to D. The 

Act 5. afuuMs are only 1,200 nnd, if properly udtiiinisfcred, would jfive 200 rupees to 

B, ‘KJO nipci H to C, arid GOO nipcea to D. C and D have bfvii paid their lejsCfticies in 
loll, leaving nothing to 13. B can oblige C to refund 80 rupees, and D lo refund 
120 rupees. 

Refunding to be without 144. The refunding shall in all cases be with- 

interest. out interest. 

145. The surplus or residue of the deceased’s property, after payment 
Bohidue after iwuel pay legacies, slmll be paid to the resi- 

tnents to bo paid to reAduary duarv legatee when any has been appointed by tlio 
legaUe. 


CHAPTER XIII. 

Op TiiK Liability op an Executor or Administrator por Devastation, 

146. When an executor or adniiiiistrator misapplies the estate of the 
Liability of executor or ad- deceased, or subjects it to loss or damage, he is 

miniatrator for devastation. liable to make good the loss or damage so ocoa- 
. sioned. 

lllustratlom, 

(a.) The executor pays out of the estate ao unfounded claim. He in liable to 
make gorni the losti eausotl by the pa3Miient. 

(i.) The (lettoaxcd hud a valiiabh' leuHe renewable by notice, which the executor 
neglects to give at the proper lime. The executor ia liable to make good the loss 
Ciiused by the neglect. 

(i\) The deceased had n lease of less value than the rent payable for it, but 
leriuinnidti on notice at a particular time. The executor neglects to give the notice. 
He is liable to make good the loss. 

147. When an executor or administrator occasions a loss to tlie estate 
For neglect to get in any by neglecting to get in any part of the property of 

part of property. the dectiosed, he is liable to make good the amount. 

Illnitratton$. ' 

(a ) The executor absolutely releases a debt due to the decease*! from a solvent 
person, or compounds with a debtor who is uble to pay in full. The executor is 
liable to make good the sniount s(tlost. 

(h ) The executor neglects to sue for a debt till the debtor is able to plead the 
Act for the limitation of suits, and the debt is thereby lost to the estate. The exe- 
cutor is liable to make good the aiiioiint of the debt. 


CHAPTER XIV. 

. Miscellaneous. 

Provisions applied to ad- 148- In Chapters Vltl., IX., X., and XTI* 
ministrator with will an- of this Act the provisions as to an executor shall 
Apply Also to an administrator with the will 
♦ annexed. * * 

Saving clause. 149. Nothing herein contained shall-Tt 

(а) validate any testamentary disposition which would otherwiw have 

been invalid ; * , 

(б) invalidate any such disposition which would otherwise have been 
valid ; 
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(c) deprire any person of any right of maintenance to which he would 
otherwise have been entitled ; or 

(d) affect the rights> duties, and privileges of the Administrator-General 
of Bengal, Madras, or Bombay. 

160* No proceedings to obtain probate of a will, or letters of adminis- 
Probate ud adminirtMtioD 

in cose of persons exempted Buddhist, or person exempted under section 332 
from Bucceseion Ac^ to bo of the Indian Succession Act, 1865, shall be insti- 
grant onyun ert u c . j,, ^^y Court ill British India except under 

this Act. 

161. In Act No. XXVII. of 1860 {An Act for facilithting the collection 
Repeal of portions of Act of debts on successions, and for the security of 

XXVTJ. of ISfiO. parties paying debts to the representatives of deceased 

perswts), sections 15 and 16 and the proviso to section 13 shall he repealed. 

162. The grant of probate or letters of administration under this Act 

Grant of probate or admi- in t of any property slmll deemed to 

niMtration to supersedo certi- supersede any certihcate previously granted in 
jBcate under Act XXVTI. of respect of the same property under the said Act 
VUl’ ®of "IS ^ Regulation XXVIJ. of 1860, or Bombay Regulation No. 

VIII. of 1827 ; and when, at the time of the 
grant of such probate or letters, any suit or other proceeding ihstituted by 
the holder of such certihcate regarding such property is pending, the person 
to whom such grant is made shall, on applying to the Court in which such 
suit or proceeding is pending, be entitled to take the place of such holder in 
such suit or proceeding : 

Provided that, when, any certificate is superseded under this section, all 
payments made to the holder of such certificate in ignorance of such super- 
session shall be held good against claims under the probate or letters of adini- 
niatration. 

163* In the Court-fees Act, 1870, Schedule L, Nos. 11 and 12, in the 
Amendment of Court-feea third column, after the words “ amount or value,*' 
Act. the following shall be inserted, namely ; — 

“ Provided that, when after a certi{icate has been granted as aforesaid 
in respect of any estate, prooate or letters of administration is or are 
granted in respect of the same estate, the fee payable in respect of such latter 
grant shall be reduced by the amount of the fee paid in respect of the former 
grant.” 

Amendment of Hindtf Wills 154. The following amendments shall be made 

Act. in the Hindu Wills Act, 1870 (namely) : — 

(a.) For the portion of section two commencing with the words, ** sec- 
tions one hundred and seventy-nine ” and ending with the words ** adminis- 
trator with the will annexed,” the words ** and section one hundred and 
eighty-seven ” shall be substituted. < 

{b^ The third clause of section three and the last clause of section six 
shall be repealed. 

(c.) In section six, for the words ** one hundred and three and one hun- 
dred and eighty-two” the words *<and one hundred and, three” shall be 
substituted. ^ 

166. All grants of probate of the will or letters of administration to 
Validation Of^nta of pro. the estate of any deceased Hindd, Muhammadan, 
bate and adminiatration made or Buddhist, or any person exempted under section 
in British Burma. 332 of tl>e Indian Sucjcession Act, 1866, which, 


1881. 

Acts. 
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1B81. before this Act coraes into force, have been made in British Burma, shall, 
whenever such grant would have been lawful if this Act had been in force, 
Aot 6. be deemed to have been made in accordance with law. 

156. In the second schedule to the Indian Limitation Act, 1877, No. 
Amendment of Aot XV. of 43, after the figures 321,” the following shall be 
inserted, namely — “ or under the Probate and Ad- 
ministration Act, <1881, section 139 or 140.” 
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INDIAN REGISTRATION ACT, 

NO. III. OF 1877. 


Rbcbived the G.-G.’s Assent on the 14th Februauy 1877. 

An Act for the Registration of Documents. 

Whereas it is expedient to amend the law relatiifg to the registration 
Preainblo. of documents ; It is hereby enacted as follows : — 


PART T. — Preliminary. 


Short titlo. 


Commencement. 


1. This Act may be called “ The Indian Regis- 
tration Act, 1877.” 

It extends to the whole of British India, except such districts or tracts* 
of country as the Local Government may from time 
Local extent. time, with the previous sanction of the Governor- 

General in Council, exclude from its operation. , 

And it shall come into force on the first day 
of April 1877. 

_ , ^ ^ ^ 2. On and from that day Act No. VIII. of 

Repeal of enaotmonta. repealed. 

But all appointments, notifications, rules, and orders made, and all 
districts and sub-districts forim'd, and all oilices established, and all tables of 
fees prepared, under such Act or any of tlie eiiactnicnts thereby repealed, 
shall be deemed to have been respectively made, formed, establishijcl, and 
prepared under this Act, except in so far as such rules and orders may be 
inconsistent hen* with. 

Rciference made in Acts pa.s.scd before tin* First day of April 1877 to the 
said Act, or to any onactinent then-by repealed, shall be read as if made to 
the corresponding section of ^lis Act. • * 


3. Ill this Act, unless there be something 
n erpretation-clauso. repugnant in the subject or cont(?xt — 

“Lease” includes a count<*rpart, kabuliyat, an undertaking to cultivate 
or occupy, and an agreement to lease : 

“Signature” and “signed” include and apply to the affixing of a mark : 

“ Immoveable property” includes land, buildings, hereditary allowances, 
rights to ways, lights, ferries, fisheries, or any other benefit to arise out of 
land, and things attached to the earth or permanently fastened to anything 
which is attached to the earth, but not standing timber, growing crops, nor 
grass : 

“ Moveable property” includes standing timber, growing crops, and grass, 
fruit upon and juice in trees, and property of every other description, except 
immoveable property: 

“ Book” includes a porrtoy of a book, and also any number of sheets 
connected together with a view of forming a book or portion of a hook : 

“ Endorsement” and “ endorsed” include and apply to an entry iu writ- 
ft registering officer on a rider or covering slip to any document 
tendered for registration under this Act : 

“ Minor” means a person who^ according to the personal law to which 
he is subject, has not attained majority : 


c. o. M.— 47 
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“ Representative” includes the guardian of a minor and the committee 
or other legal cumtor of a lunatic or idiot : 

“Addition” means the place of residence, and the profession,- trade, 
rank, and title (if any) of a person described, and in the case of a native, 
his caste (if any) and his father’s name, or, where he is usually described as 
the son of his mother, then his mother’s name : 

“ District Court” includes the High Court in its ordinary original civil 
jurisdiction; and 

“District” and “ sub- district” respectively mean a district and sub-dis- 
trict formed under this Act. 


PART IT. — Op the Registration-establishment. 


4. The Local (rovernment shall appoint an offiupr to be the Inspeotor- 
Tnapector-Gonoral of Roffis- General of R(igistration for the territories subject 
tration. to such Government, . 

or may, instead of making such appointment, direct that all or any of 
the powers and duties hereinafter conferred and imposed upfm the Inspector- 
General shall be exercised and performed by such officer or officers, and 
within such local limits, as the Local Government from time to time appoints 
in this Viohalf. 

The Governor of Bombay in Oouncil may also, with the previous consent 
Branch Inapector-Goneral Governor-General in Council, appoint an 

of Sindh. officer to bo Branch Inspect or- General of Sindh, 

who shall liav^e all tho pow<»rs of an Inspcjctor-Geiieral under this Act other 
than the power to frame ruh;s hereinafter conferred. 


Any Tiispector-( Jon oral or the Branch Inspector-General of Sindh may 
hold simultaneously any other office under Govcmmeiit. 

6. For the purposes of this Act, the Local Government shall form 

, . . , 1 - i . districts and sub-districts, and shall prescribe-. 

Districts and aub-districts. ^ - .. , ,, xu 

and may from time to time alter, the limits of 

such districts and sub-districts. 

The districts and sub-districts formed un^or this section, together with 
the limits thereof, and every alteration of such limits, shall be notified in the 
local official gazette. 

Every such alteration shall ^take effect on such day after the date of the 
notification as is therein mentioned. 




6. The Local Government may appoint such persons, whether public 
Regi-strars and sub-regis- oflicers or not, as it thinks proper, to be registrars 
tfar". of the several districts, and to be sub-registrars ol 

the several sub-districts, formed as aforesaid, respectively. 

. 7. The Local Government shall establish in every district an office to be 
Offices of registrar and eub- styled the office of the registrar, and in every sub- 
registrar. district an office or offices to be styled the office of 

the sub-registrar, or the offices of the joint sub-registrars, and may amalga- 
mate with any office of a registrar any office of /jub-registrar subordinate to 
such registrar, ‘ 

and may authorize any sub-registrar whose office has been so aroalga- 
mated to exercise and perform, in addition to his own powers and duties, all 
or any of the powers and duties of the registrar to whom he is subordinate ; 

Provided that no such authorization shall enable a sub-registrar to hear 
an appeal against an order passed by himself under this Act. 
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8. The Local Government may also appoint officers to be called inspec- 
Inspector* of registration- tors of registration-offices, and may from time to 

®***‘^®®* time prescribe the duties of such officers. Every 

such inspector shall be subordinate to the InspectoKrGeiieral. 

9. Every military cantonment whore there is a Cantonment Magistrate 

Military cantonments may Loc&l Government so directs) be, for 

be declared sub-districts or the purposes of this Act, a sub-district or a dis- 
districts. trict, and such Magistrate shall be the sub-regis- 

trar or the registrar of such sub-district or district, as the case may bo. 

Whenever the Governor-General in Council declaring any military can- 
tonment beyond the limits of British India to be u sub-district or a district 
for the purposes of this Act, he shall also declare, in the ca.se of a sub- 
. district, what authorities shall bo registrar of the district and Inspt'ctor- 
General, and, in the case of a district, what .autliority shall bo Inspector- 
Qoneral with reference to .such canton rneut and the sub-registrar or regis- 
trar thereof. , 

10. Whenever any registrar other than the registrar of a district, in-' 

Absenoo of registrar from a pivsidciicy-towii, is absent otherwise than 

his diltrict or vacancy in his Oil duty in hi.s district, or when his office is tem- 
poranly vacant, 

any person whom the Inspector-General appoints in this Ijchalf, or, in 
default of such appointment, the Judge of the District Court within the 
local limits of whoso jurisdiction the registrar’s office is situate, 

shall be the registrar during such absence, or until the Local Govern- 
ment fills up the vacancy. 

Whenever the registrar of a district, including a presidency-town, is 
absent otherwise than on duty in liis district, or when his office is tem- 
porarily vacant, 

any person whom the Inspector-General appoints in this behalf shall be 
the registrar during such absence, or until the Local Govcrnmtuit fills up the 


vacancy. 

11. Whenever any registrar is absent from his office on duty in his dis- 
Absonoo of registrar on trict, he may appoint any su^-registrar or other 

duty in hu district. peAou in fiis district to perform, during such 

absence, all the duties of a registrar, except those mentioned in sections 68 
and 72. 

12. Whenever any sub-registrar is absent, or when his office is tem- 
Abaence of sub-registrar or porarily vacant, any person wliom the registrar of 

vacancy in his office. the district appoints in this behalf shall be sub- 

registrar during such absence, or until the Local Government fills up the 
vacancy. 

13. All appointments made under section 10, section 11, or section 12, 

shsll bo ropotted to the Local Government by the 
tion%, 11, or 12, to be re- Inspector-General. Such report shall he either 
ported to Government. special or general as the Local Government directs. 

The Local Government may suspend, remove, or dismiss any person ap- 
Susponsiott, removal, and .pointed under the provisions of this Act, and ap- 
dlimissal of officers. pdii^t another person in his stead. 

14. Subject to the approval of the Governor-General in Council, the 

o i.. j X Local Government may assign such salaries as such 

Remuneration and osta- j 

blUhment* of registering offi- Government from time to time deems proper to 

cofti. the regi.Atering officers appointed under this Act, 

or provide for their remuneratioik by fees, or partly by fees and partly by 
salaries. 


1877. 

Aota 
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PART III. — Of Registrable Doccjments. 

17. The doouinonts next hereinafter mentioned shall be registered, if 
Pocumoiits of which the property to which they relate is situate in a 

traliou ia coumuUoiy. district ill which, and if they have been executed 

on or aficr the date on whicii Act No. XVI. of 1864, or Act No. XX. of 
1806, or Act No. Vlll. of 1871, or this Act, came or comes into force (that 
is to say), — 

{(i) instriuiKMits of gift of immoveable property : 

(6) other non tcstaiiioiitary iiistrumoiits which purport or operate to 
create, declare, assign, limit, or extinguish, whether in present or in future, 
any right, title, or interest, whether vested or contingent, of the value of 
one hundred rupees^and upwards, to or iii immoveable property : 

(c) non-testamontary iiistruniouts which kcknowledge the receipt or 
payment of any consideration on account of the creation, declaration, assign- 
ment, limitation, or extinction of any such right, title, or interest : and 

(c^) leases of iminovc'ablo prdjierty from year to year, or for any term 
exceeding one year, or reserving a yearly rent : 

Provided that the Local (Government may, by order published in the 
oDicial gazette, exempt from th(» operation of the former part of this section 
any leases executed in any district, or part of a district, the terms granted 
by which do not exceed five years, and the annual rents reserved by which 
do not exceed fifty rupees. 

Exception of Nothing in clauses b and c of this section 

applies to 

compoEiltion-deeds ; composition-deed ; 

( f) any iiistruineni relating to shares in a 
nnd of transfers of shares joiiit-stock company, notwithstanding that the 
assets of such company consist in whole or in part 
' ^ of immoveable property ; or 

{ff) aoy debenture issued by any such company, and not creating^ de- 
claring, assigning, limiting, or extinguishing any right, title, or interest to or 
in immovtablo property, except in so faf as it entitles the holder to the 


The Local Government may allow proper establishments for the several 
ofhccs under this Act. 

16. The several registrars and sub>registrars shall use a seal bearing 
„ , ^ ... the following inscription in English and in such 

oa s o regLs erin^ o icera. as tho Local Government directs : — 

“ The seal of the registrar (or of the sub-registrar) of .” 

16. The Local Government shall provide for the office of every register- 
Ro d ter books ollic(ir the books necessary for the purposes of 

^ * this Act. 

The books so provided shall contain the forms from time to time pre- 
* scribed by tho Inspector-General with the sanction 

of tlie Local Gov(‘rnment, and thi^ pages of such 
books shall be consecutively numbered in print, and the number of pages in . 
each book shall be certilied on the title-page by the officer by whom such 
books are issued. 

The Local Government shall supply the office of every n'gistrar with a 
• ^ lire proof box, and shall, in each district, make 

suitable provision tor the sate custody of tho 
records connected with tin*, registration of documents in such district. 
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security afforded by a registered instrument, whereby the company has mort- 
gaged, conveyed, or otherwise transferred the whole or part of its immove- 
able property, or any interest therein, to trusteed upon trust for the benefit 
of the holders of such debentures ; or^ 

{g) any endorsement upon or transfer of any debenture issued by any 
such company ; 

(A) any document not itself creating, declaring, aligning, limiting, or 
documents merely creating extinguisliing any right, title, or interest of the 
right to obtain other docu- value of one hundred rupees and upwards to or in 
immoveable property, but merely creating a right 
to obtain another document, which will, when executed, create, declare, assign, 
limit, or extinguish any such right, title, or interest j 
(i) decrees and orders of Courts and awards ; 

U) of immoveable property by Coveriiment ; 

(h) instruments of partition made by revenuo-ollicers ; 

(/) certificates and instruments of collateral security granted under the 
Land Improvement Act, 18^1 ;t 

(m) orders granting loans under the Agriculturists* Loans Act, 1 884, and 
instruments for securing the repayment of loans made under that Act ; J 

(n) any endorsement on a mortgage- deed acknowledging the payment of 
the whole or any part of the mortgage-money, and any otlier r^»cedpt for pay- 
ment of money due under a mortgage when the receipt does not purport to 
extinguish the mortgage.§ 

Authorities to adopt a son, executed after the first day of January 
1872, and not conferred by a will, shall also be 
registered. 

18. Any of the documents next hereinafter 
mentioned may be registered under this Act (that 
is to say), — 

(a) instruments (other than instruments of gift and wills) which purport 
or operate to create, declare, assign, limit, or extinguish, whether in present 
or ill future, any right, title, or interest, whetlier vested or contingent, of a 
value less than one hundred rupees, to or in immoveahle, propeity \ 

(h) instruments acknowledging tli^* rec<‘ipt or pnyrnetit of any considera- 
tion on account of the creation, declaration, assignment, limitation, or ex- 
tinction of any such right, title, or interest ; 

(c) leases of immoveable property for any term not exceeding one year, 
and leases exempted under section 17 ; 

{d) instrunmiits (other than wills) which purport or operate to create, 
declare, assign, limit, or extinguish any right, title, or interest to or in move- 
able property ; 

(e) wdlls ; 

(/) all other documents not required by section 17 to be registered. 

19. If any document duly prc.setited for n gistration he in a language 

Document, in UnguaKO not otlicer clo.-s not unflerstand, 

understood by registering and which is not commonly listed in the district, 
he shall refuse to register the document, unless it 
be accompanied by a true •translation into a language oornmoiily used in the 
district, and also by a true cojiy. 


Authorities to adopt. 


DocuiuentH of which regis* 
tration is optional. 


♦ New clause, inserted by Act YIl. of s. 2. 

t In this clause, for the word “certificates” the words ‘‘orders gr.'in ting loans” shall be 
Biihatituted in those parts of British Ttidiain which tho Land Improvcnient Loans Act (XIX. 
of 18S3) is in force. See s. 12, Act Xl.V. of 18*3. 
t New clause, added by Act VI T. of •«. 3. 

§ New olauM, added by Act VII. of IbSd, a. 4. 


1877, 
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20. The registering officer may, in his discretion, refuse to accept for 
Ijoou.criu cntiiiniiiK in- registration any document in which any inter- 


.otjU conUiinii)^ iir 
turliiieiitioiM, Olarikd, era- 
dutcs, ur ulleiMUoiiH. 


lineation, blank, erasure, or alteration appears, 
unless the persons executing the document attest 
with si^niatures or initials such interlineation, blank, erasure, or alter- 
ation. i f lie rt^^isti^r such document, he shall, at the time of registering the 
same, make a note iti the register of such interlineationj blank, erasure, or 
alteration. 


21. (rt.) No non- testamentary document relating to immoveable pro- 
^ perty shall be accepted for registration unless it 
Desoription of paruolu. contains a description of such property sufficient 
to identify the same. 

{b,) Hous(‘s in town shall he described as situate on the north or other 
side of thfi stnn't or road (mentioning it) to which they front, and by their 
existing and former o<‘oupanci<‘s, and by their numbers, if the houses in such 
street or road are numbered. Other houses and Jands shall be described by 
*t)ieir name, if any, and as being in the territorial division in which they are 
situate, and by their superficial contents, the roads and other properties on 
which they abut, and their existing occupancies, and also, whenever it is 
practicable, by reftnenco to a Govornnuiiit map or survey. 

(c.) No iibn-testamentury document containing a map or plan of any 
T)ocumont8oontainiiigmap.s propi^ty comprised therein shall be accepted for 
o>* piiins. n'gistration unless it be accompanied by a true 

copy of the map or plan, or, in case such property is situate in several dis- 
tricts, by such numlxjr of true copies of the map or plan as are equal to the 
number of such districts. 


22. Failure to comply with the provisions contained in section 21, 


Failure to comply with 
rulo.s U.S to doscripiiuQ of 
houios and land. 


clause 6, shall not disentitle a document to be re- 
gistered if the description of the property to which 
it relates is sufficient to identify such property. 


PART IV.— Of the Time of Presentation. 

• % 

23. Subject to the provisions contained in sections 24, 25, 26, no docu- 
Timo for prosouting docu- meiit Other than a will shall be accepted for regis- 

roonta. tration^ unless presented for that purpose to the 

proper officer within four months from the date of its execution, 

or, in the case of a copy of a decree or order, within four months from 
the day on which the decree or order was made, or, where it is appealable, 
within four months from the day on which it becomes final : 

Provided that, where there are several persons executing a document at 
different times, such document may be presented for registration and re-regis- 
tratipii within four months from the date of each execution. 

24. If, owing to urgent necessity or unavoidable acciilent, any document 
Provision where delay in executed, or copy of a decree or order made, in 

presentation is unavoidable. British India, is not presented for registration till 
after the expiratioi^ of the time hereinbefore pjeslribed in that behalf, the 
registrar, in cases where the delay in presohtation does not exceed four 
months, may direct that, on payihcnt of a line not exceeding ten times the 
amount of the proper registration-fee, such document shall be accepted for 
registration. 

Any application for such direction may be lodged with a sub-registrar^ 
who shall forthwith forward it to the registrar to whom he is subordinate. 
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26. WJien a document purporting to have been executed by all or any 1877. 
Document# executed out of of the parties out of British India is not presented 
British India. for registration till after the expiration of the time ^ 

hereinbefore prescribed in that behalf, the rc*gisteriiig otlicer, if satisfied, 

(а) that the instrument was so' executed, and 

(б) that it has been presented for registration within four months after 

its arrival in British India, , 

may, on, payment of the proper registration>fee, accept such document 
for registration. 

26. Whenever a registration-office is closed on the last day of any period 
provided in this Act for tlie J>roseiitation of any 
Provision where office is document, such lust day shall, for the purposes of 
for**pro8ontation.*'^ ° deemed to be the day on which the 

office re-opens. 

Wills may be presented or 27. A will may at any time ho presented for 

deposited at any time. registration or deposited in manner hereinafter 

provided. 

PART V. — Op the Place oe Rbcistration. 

• 

28. Save as in this part otherwise provided, every document mentioned 
Place for registering docu- in section 17, clauses a, 6, c, and t/, *and section 18^ 

ments relating to land. clauses a, and c, shall bo presented for registra- 

tion iii the office of a sub-registrar within wlioso sub district the whole or 
some portion of the property to which such document relates is situate. 

29. Every document other than a document referred to in section 28, 

Place for registSoring other and a copy of a d(‘cr('e or order, may be preserited 

documents. for registration either in the office of the sub- 

registrar in whose sub-district the document was executed, or in the oifice of 
any other sub-registrar under the Local Government at which all the person* 
executing and claiming under the document desire the saine to be registered. 

A copy of a decree or dlder may be presented for^ registration in the 
office of the sub- registrar in vftose sub-Tlistrict the original decree or order 
was made, or, where the decree or order does not affect immoveable property, 
in the office of any other sub-registrar under the Local Government at which 
all thQ persons claiming under the decree or order desire the copy to be 
registered. 

30. (a.) Any registrar may, in his discretion, receive and register any 

. document which might be registered by any sub- 

Ragistration by registrar. registrar subordinate to him. 

(6.) The registrar of a district including a presidency-town and the 
Registration by registrar registrar of the Lahore district may receive, and 
at presidency-town and La- register any document r(?f erred to in section 28 
without regard to the situation in any part of 
British India of the property to which the document relates. 

31. In ordinary cas^s the registration or deposit gf documents under 

or acceptance shall be made only at the office of the 

private resi- officer authorized to accept the same for registra- 
tion or deposit. 

But such officer may, on special cause being shown, attend at the resi- 
dence of any person desiring to present a document for registration or to de- 
posit a will, and accept for registration or deposit such document or will. 


Renstration 
for deposit at 
(fence. 
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Act 3. 32. Except in the cases inentioned iti section 31 and section 89, every 

Persons to present docui document to lie registered under this Act, whether 
moiits for ro^iistration. such registration be compulsory or optional, shall 

be presented at the proper rogistration-ollice 

by sorue person executing or claiming under the same, or, in the. case of 
a copy of a decree or order, claiming umler the decree or order, 
or by the representative or assign of such person, 

or by the agent of such person, representative, or assign, duly author- 
ized by power>C)f-attoriicy executed and authenticated in manner hereinafter 
mentioned. 

^ r . 33. For th(‘ purpose of section 32, the powora- 

tiizable for purpiiscs of soc- of-attorney next liereinafter mentioned shall alone 
tioii3*2. be recognized (that is to say), — 

{a) if the principal at the time of executing the power-of-attorney 
resides in any part of British India in which this Act is for tlie time being 
* in force, a powiir-of -attorney exc^cuted before and authenticated by the regis- 
trar or sub-registrar within whose district or sub district the principal 
resides : 

(fi) if the principal at the time aforesaid resides in any other part of 
British India, a power of-attoruey ex<*cutcd before and authenticated by any 
Magistrate : 

(c‘) if the principal at the time aforesaid do(*8 not reside in British India, 
a power-of-attorney exfumted before* and authenticated Viy a Notary Public, 
or any Oourt, Judge, Magistrate, British Consul, or Vice-Consul, or repre- 
sentative of Her Majesty or of the Government of India : 

Provided that the following p(*rsons shall not he required to attend at 
Proviso fts to persons in- n^gistraLioii-ollice or Oourt for the purpose of 

firm or in j.yil, oroxoiaptfrom executing any siich power-of-attorney aS is nien- 
appoaring in Court. tioned in clauses a and b of this section : — 

persons who, by reason of bodily iiilirmity, arc unable, without risk of 
serious inconvenience, so to attend ; 

persons who ate in jail under civil or crin jnal process; and 
persons exempt by law from personal appearance in Court. 

In every such case the registrar or sub-registrar or magistrate (as the 
case may be), if satisfied that th^ power of. attorney has been voluntarily exe- 
cuted by the person purporting to be the principal, may attest the same with- 
out requiring his personal attendance at the office or Court aforesaid. 

To obtain evidence .as to the voluntary nature of the execution, the 
registrar or sub-registrar or magistrate may either himself go to the hotase of 
the person purporting to be the principal, or to the jail in which he is con- 
fined, and examine him, or issue a commission for his examination. 

Any power-of-attorney mentioned in this section may be proved by the 
production of it without further proof, when it purports, on the face of it, to 
have been executed before and authenticated by the person or Oourt herein- 
before mentioned in that behalf. • 

m • 

34* Subject to the provisions contained in this part and in sections 41, 
Inquiry boforo registration "13, 45, 69, 75, 77, 88, and 89, no document shall 
by registering officer. be registered under this Act, unless the persons 

executing such document, or their representatives, assigns, or agents 
authorized as aforesaid, appear before the^registering officer within the time 
allowed for presentation under sections 23, *24, 25, and 26 : 
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Provided that if, owing to urgent necessity or unavoidable accfdent, all 
such persons do not so appear, the registrar, in cases where the delay in 
appearing does not exceed four months, may direct that, on payment of a 
fine, not exceeding ten times the amount of the proper registration-fee, in 
addition to the fine, if any, payable under section 24, the document may be 
registered. 

Such appearance may be simultaneous or at different times. 

The registering officer shall thereupon — 

(a) enquire whether or not such document was executed by the persons 
by whom it purports to have been executed, 

(h) satisfy himself as to the identity of the personh appearing before 
him, and alleging that they have executed the document, and 

(c) in the case of any person appearing as a representative, assign, or 
agent, satisfy himself of the right of such person so to appear. 

Any application for a direction under the proviso in this section may be 
lodged with a sub-registrar, who shall forthwith forward it to the registrar to 
whom he is subordinate. 

Nothing in this section applies to copies of decrees or orders. 

36. If all the persons executing the document appear personally before 
Procoduro on admission of the registering officer, and are personally known to 
execution. him, or if he be otherwise satisfied that they are 

the persons they represent themselves to be, and if they all admit the execu- 
tion of the document ; 

or, in the case* of any person appearing by a representative, assign, or 
agent, if such representative, assign, or agent, admits the execution ; 

or, if the person executing the document is dead, and liis representative 
or assign appears before the registering officer, and admits the execution, 
the registering officer shall register the document as directed in sections 
68 to 61, inclusive. 

The registering officer may, in order to satisfy himself that the persona 
Procedure on donial of exo- appearing before him are the persons they represent 
cution, &c. themselves to bo, or for any other purpose con- 

templated by this Act, examiiiXany one present in his office. If any of tho 
persons by whom the docunmnt purports to be execut€*d deny its execu- 
tion, or 

if any such person appears to the registering officer* to be a minor, an 
idiot, or a lunatic, or * 

if any person by whom the document purports to be executed is dead, 
and his representative or assign denies its execution, 

the registering officer shall refuse to register the document as to the 
person so denying, appearing, or dead :t Provided that, where such officer is 
a registrar, he shall follow the procedure prescribed in Part XII. of 
this Act. 


PART VII. — Of Enforcing the Appearance op Executants 
AND Witnesses. 

36. If any person preserffcipg any document for regist!*ation, or claiming 
Procedure where appear- “"y <»«cnment which is capaV.lo of being so 

pee of executant or witness presented, desires the appearance of any person 
is desired. whose presence or testimony is necessary for the 

* The' words, ** to the registering officer,’* have been ad«ied by Act XTf of 1879, s. 194. 

‘t The words, ** as to the person so defying, appearing, or dead,” have been added by the 
same Act and section. 


187T 
Act 3. 


0. 0. M.— 48 
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1877. registration of such document, the registering officer may, in hia discretion, 
call upon such officer or Court as the Local Government from time to time 
Acts, directs in tliis behalf to issue a summons requiring him to appear at the 
registration-office, either in person or by duly authorized agent as in tho 
summons may be mentioned, and at a time named therein. 

37. Tlie officer or Court, upon receipt of the peon’s fee payable in such 
omccr or Court to issue and cases, shall issue the summons accordingly, and 

cause service of summons. cause it to be served upon the person whose ap-* 
pearance is so required. 

38. A person who, by reason of bodily infirmity, is unable, without risk 
Persons exonipt from ap- or serious inconvenience, to appear at the regis- 

poarance at registration-office, tration-office, 

a person in jail under civil or criminal process, 

and p(;rsons exempt by law from personal appearance in Court, and who 
would, but for the provision next hereinafter contained, be required to ap- 
pear in person at the registration-office, 

• shall not be required so to appear. 

In every such case, the registering officer shall either himself go to the 
house of such person, or to the jail in which he is confined, and examine 
him, or issue a commission for his examination. 

39. Thfi law in force for the time being as to summonses, commissions, 
Law as to aummonsos, com- and compelling the attendance of witnesses, and 

missions, and witneasos. for their remuneration in suits before Civil Courts, 

shall, save as aforesaid, and mutatis mutandis^ ^'PP^y *^^7 summons or 
commission issued, and any person summoned to appear under the provisions 
of this Act. 

PART VIII. — Of Presenting Wills and Authorities to Adopt, 

40. The testator, or after his death any person claiming as executor or 
Persona entitled to preaent Otherwise under a will, may present it to any 

wills and authorities to adopt, registrar or sub-registrar for registration, 

and tlie donof, or after his death the di nee, of any authority to adopt, 
or the adoptive son, may present it to anj' registrar or sub-registrar for 
registration. 

41. A will or an authority to adopt, presented for registration by the 
Registration of wills and testaVor or donor, may be registered in the same 

ftuthoritioa to adopt. manner as any other document. 

A will or authority to adopt, presented for registration by any other 
person entitled to present it, shall be registered if the registering officer is 
satisfied — 

(а) that the will or authority was executed by the testator or donor, as 
the case may be ; 

(б) that the testator or donor is dead ; and 

(c) that the person presenting the will or authority is, under section 40, 
entitled to present the same. 


PART IX.— Op THE Deposit of Wills 

42. Any testator may^ either personally or by duly authorised agent, 
Deposit of wills.. deposit with any registrar his will in a sealed 

cover, superscribed with the name of the testator 
and that of his agent (if any), and with a statement of the natose of thw 
document. • 
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43- On receiving such cover, the registrar, if satis Bed that the T^erson 
Procedure on deposit of presenting the same for deposit is the testator or 
his agent, shall transcribe in his Register-book 
No* 5 the superscription aforesaid, and shall note in the same book and on 
the said cover the year, month, day, and hour of such presentation and 
receipt, and the names of any persons who may testify to the identity of 
the testator or his agent, and any legible inscription which may l>e on the 
seal of the cover. 

The registrar shall then place and retain the sealed cover in his fire- 
proof box. 

44 If the testator who has deposited such cover wishes to withdraw it, 
Withdrawal of soaled cover he may apply either personally or by duly author- 
depoaiied under section 4‘2. i2ed agent to the registrar who holds it in deposit, 
and such registrar, if satisfied that the applicant is actually the testator or 
his agent, shall deliver the cover accordingly. 

46. If, on the death of a testator who has deposited 
Proceedings on death of under section 4*2, application be 
depositor. gistrar who holds it in deposit to 

and if the registrar is satisfied that the testator is dead, he 
pllcant’s presence, open the cover, and, at the applicant’s expense, cause the 
contents thereof to be copied into his Book No 3. • 

j. j .. When such copy has been made, the registrar 

’ * shall re-deposit the original will. 

46. Nothing hereinbefore contained shall affect the provisions of the 
Saving of Act X. of 1865 , Indian Succession Act, section 259, or tho power 
•ection 269. of any Court by order to compel the production 

of any will. But whenever any such order is made, the registrar shall, un- 
less the will has been already copied under .section 45, open tho cover, and 
cause the will to be copied into bis Book No. 3, and make a note on such 
copy that the original has been removed into Court in pursuance of the order 
aforesaid. 


a sealed cover 
made to the re- 
open the same, 
shall, in the ap- 


PART X. — Of t|^ EppagTs of Rboistbation and 
Non-Registration. 


47. A registered document shall operate from the time from which it 
Time from which registered would have comipenced to operate if no registra- 

document operates. tion thereof had been required or made, and not 

from the time of its registration. 

48. All non-testamentary documents duly registered under this Act, 

R.g,»tered do.um.nts re- whether moveable or 

fating to property when to immoveable, shall take effect against any oral agree- 
take effect against oral agree- mcnt or declaration relating to such property, un- 

less where an agreement or declaration has been 
accompanied or followed by delivery of possession. 


Effect of non-registration 
of documents required to be 
registered. 


49. No document required by section 17 to be 
iiegistered 


shall affect any immoveable property comprised therein, 
or confer any power to adopt, . 

or be received as evidence of any transaction affecting such property or 
conferring such power, 

unless it has been registered jn accordance with the provisions of this 

Act 
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PART XI. — Op the Duties and Powers of Begistebinq 
Officers : 

(il) As to the Register-books aud Indexes. 

Roglstor-bookBto bekoptin 51. Tho following books shall be kept in the 

the floverol oflicos. several offices hereinafter named (that is to say) — 

In all registration-offices — 

Book 1, “ R(*gi.ster of non-testamentary documents relating to im- 
moveable property f 

Book 2, ** R('cord of reasons for refusal to register 

Book 3, Register of wills and authorities to adopt j*' and 

Book ij jVliscellancous register.” 

In the offices of registrars — 

Book 5, ** Register of deposits of wills.” 

In Book 1 shall be entered or filed all i^pcuments or memoranda regis- 
tered under sections 17, 18, and 89, t vwhich t<late to immoveable property, 
and are not wills. 

In Book 4 shall be entered all documents registered under clauses d and 
/*of section 18, which do not rels^teto immoveable property. 

Nothing in the former part of this section shall be deemed to require 
more than one set of books where the office of the registrar has been amal- 
gamated with the office of a sub-registrar. 

52. The day, hour, and place of presentation, and the signature of every 
Endorsomonta on docu- person presenting a document for registration, shall 
monts preaontod. he endorsed on every such document at the time 

of presenting it : a receipt for such document shall be given by the register- 

Eoceipt for document. presenting the same ; and, 

subject to the provisions contained in section 62^ 
every document admitted to registration shall, without unnecessary delay, 
Docimienta Admitted ^to ro- be copied in the book Appropriated therefor accord- 
gistrutioii to bo l opied. ing to the order of its admission. 

And all such luioks shall be authenticated at such intervals and in such 
manner as is from time to time prescribed by the Inspector-General. 

* Asanumdod by Act VII. of 1886, a. 6. 

t '3’ho liifuroh 80 have boeu substituted forA7 by Act XII. of 1879, s. 105. 


50. Every document of the kinds mentioned in clauses a, ft, c, and d of 
section 17, and clauses a and h of section 18, shall, 
if duly registered, take effect, as regards the pro- 
petty comprised therein, against every unregistered 
document relating to the same property, and not 
being a decree or order, whether such unregistered 
document be of the ijarne nature as the registered document or not. 

Nothing in the former part of this section applies to leases exempted 
under the proviso in section 17, or to the documents mentioned in clauses 
/i fff 9t K h ai»d n of the same section.* 

Explanation — In cases where Act No. XVT. of 1864 or Act No. XX. 
of 1866 was in force in the place and at the time in and at which such un- 
registered document was executed, “ unregistered ” means not registered 
according to such Act, and where tho document is executed after the first 
day of July 1871, not registered under Act No. VIIL of 1871 or this Act 


Roprintcrod tl(u;urncnfs ro- 
to lurid, of wliuih ro- 
f'lrit ration i.s oplional, to tako 
clfoot aq:ainat unregiaterod 
doounienta. 
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' » All entires in each book shall be numbered in a consecutive series, 
Bntries to be nambered which shall commence and terminate with the year, 
oonsecutiveljr*,. a fresh series being coinineiiced at the beginning of 

each year. 

64- In every office in which any of the books hereinbefore mentioned 
Current^ indexes and en- are kept, there shall be prepared current indexes 
tries therein. of the contents of such books and every entry in 

such indexes shall be made, so far as practicable, imtnecliately after the 
regiatorinjg officer has copied, or filed a memorandum of, the document to 
which it relates. 


1877. 

Acta. 


B6. Four such indexes shall be made in all registratmn-offices, and shall 
Indexes to bo made by be named, respectively, Index No. I., Index 
registering officers. No. IT., Index No. III., and Index No. IV. 

Index No. 1. shall contain the names and additions of all persons execut- 
ing and of all persons claiming under every document entered or memoran- 
dum filed in Book No. 1. 

Index No. 11. shall dbntain such particulars mentioned in section 21 
relating to evory such document and memorandum as tho Inspector-General 
from time to time directs in that behalf. 

Index No. III. shall contain the names and additions of all persons exe- 
cuting every will and authority entered in Book No. 3, and of ^he executors 
and persons respectively appointed thereunder, and, after the death of the 
testator or the donor (but not before), the names and additions of all persons 
claiming under the same. 

Index No. TV. shall contain the names and additions of all persons exe- 
cuting and of all persons claiming under every document entered in Book 
No. 4. 

Indexes Nos. 1., II., III., and TV., shall contain such other particulars, 
Extra particulars in in- A^'d shall be prepared in such form, as the Inspect- 
doxes. or-General from time to time directs. 

B6. Every sub-registrar shall send to tho registrar to whom ho is subor* 
Copy of ontrie* in Indoxe. '>»»»/. intervals as the Inspectw-Genoral 

Nos. I., II., and ITI. to be froiy time to« time directs, a cbpy of all entries 
sent by sub-registrar to rogis- made V>y such sub-regi.strar, during the last of such 
**^**^‘ intervals, in Indexes Nos. I., II., and III, 

Such copy to bo filed by Every regist^-ar receiving such copy shall file 

registrar. it in his office. 

B7. Subject to the previous payment of the foes payable in that behalf, 
„ , . . « ^ „ the Hooks Nos. 1 and 2, and the indexes relating 

Kogistenng officers to allow Iiw s.* ® 

Inspection of certain books to Book No. 1, sliall be at all tunes open to inspec- 

and indexes, and to give cor- tion by any person applying to inspect the same; 
tified copies of entries. subject to tho provisions of section 62, copies 

of entries in such books shall be given to all persons applying for such copies. 

Subject to the same provisions, coping of entries in Book No. 3, and in 
the index relating thereto, shall be given to the persons executing the docu- 
ments to which such entries relate, or to their agents, and, after the death of 
the executants (but not before), to any person applying fdr such copies. 

' Subject to the same provisions, copies of entries in Book No. 4, and in 
the index relating thereto, shall be given to any person executing or claiming 
under the documents to which such entries respectively refer, or to his agent 
or representative. The requisite search under this section for entries in 
Books Nos. 3 and 4 shall be made only by the registering officer. 
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All copies given under this section shall be signed and sealed by the 
registering officer, and shall he admissible for the purpose of proving the 
contents of the original documents. ^ 


(H) As to the Procedure on admitting to Registration. 

68. On every document admitted to registration, other than a copy of a 

Pftrtiouiam to bo ondirMa » registering 

on (locuraonts admitted to ro- officer under section 89,^ there shall be endorsed 
gietration. fi.Qm following particulars (that 

is to say), — 

(a) the sigiiatsre and addition of every person admitting the execution 
of the document ; and, if such execution has been admitted by the repre- 
sentative, assign, or agent of any person, the signature and addition of such 
representative, assign, or agent; 

(h) the signature and addition of every person examined in reference to 
such document under any of the provisions of this Act ; and 

(c) any payment of money or delivery of goods made in the presence of 
the registering officer in reference to the execution of the docun^ent, and any 
admission of receipt of considi'ration, in whole or in part, made in his pre- 
sence, in reference to such execution. 

If any pcjrson admitting the execution of a document refuses to endorse 
the same, the registering officer shall nevertheless register it, but shall, at the 
same time, endorse a note of such refusal. 

69. 'the registering officer shall affix the date and his signature to all en- 
Suoh eadoraemonts to bo dorsements made under sections 52 and 68, relating 

dated and signed by register- to the same document, and made in his presence on 
ing officer. the same day. 

60. After such of the provisions of sections 34, 35, 58, and 59 as apply 
Certificate ehowinp that to any document presented for registration, have 
document has been registered, been complied with, the registering officer shall en- 
and number and page of book dorse thereou a certificate containing the word “ re- 
in which It haa been copied. gigt^red,” together with tho number and page ot 
the book in which the document has been co{^od. 

Such certificate shall be signed, scaled, anli dated by the registering offi- 
cer, and shall then be admissible for the purpose of proving that the docu- 
ment has been duly registered in manner provided by this Act, and that tho 
facts mentioned in the endorseraonts referred to in section 59 have occurred 
as therein mentioned. 


61. The endorsements and certificate referred to and mentioned in sec- 
Endorsements and corti- tions 59 ancl 60 shall thereupon be copied into the 

ficate to be copied. margin of the registe.r-book, and the copy of the 

map or plan (if any) mentioned in section 21 shall be filed in Book No. 1. 
The registration of the document shall thereupon be deemed complete, 
DoeamsDt to be returned. documont shall then he returned to the 

person who presented the same for registration, or 
to such other person (if any > as he has nominated in writing in that behalf 
on the receipt mentioned in section 52. ^ 

62. When a document is presented for registration under section 19, the 
Procedure oa presenting translation shall be transcribed in the register of 

doeumonte in language un- documents of the nature of the original, and, to- 
known to registering officer. gether with the copy referred to in section 19, ahall 
be filed in the registration-office. 

• As amended bj Acts XIX. of 1883 and VII. of 1886. 
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The endorsements and certificate respectively mentioned in sections 69 
and 60 shall be made on the original, and for the purpose of making the 
copies and memoranda required by sections 57, 64-, 65, and 66, the translation 
shall be treated as if it were the original. 

63. Every registering officer may, at his discretion, administer an oath 

Power to administer oaths. person examined by him under the provi- 
sions of this Act. * 

He may also, at his discretion, record a note of the substance of the 
Record of subitanco of statement made by each such person, and such 
statement. statement shall be read over, or (if made in a 

language with which such person is not acquainted) interpreted to him in a 
language with which be is acquainted, and, if he admits the correctness of 
such note, it shall be signed by the registering officer. 

Every such note so signed shall be admissible for the purpose of proving 
that the statements therein recorded were made by the persons and under 
the circumstances therein stated. 

(C) Special Duties of Suh-Registrar, 

64 Every sub-registrar, on registering a non-testamentary document 
Procedure on registration relating to immoveable property not wholly situate 
of document relating to land in his own sub-district, shall make a'^memorandum 
■ituatein several sub-districts, thereof and of the endorsement and certificate 
(if any) thereon, and send the same to every other sub-registrar subordinate 
to the same registrar as himself in whose sub-district any part of such 
property is situate, and such sub-registrar shall filo the memorandum in his 
Book No. 1. 

66. Every sub-registrar, on registering a non-testamentary document 
Procedure where document relating to immoveable property situate in more dis- 
relates to land situate in tricts than one, shall also forward a copy thereof 
several districts. and of the endorsement and certificate (if any) 

thereon, together with a copy of the map or plan (if any) mentioned iu 
section 21, to the registrar of jgvery district in which any part of such pro- 
perty is situate other than tha^istrict^n which his own si|b-district is situate. 

The registrar, on receiving the same, shall file in his Book No. 1 the 
copy of the document and the copy of the map or plan (if any), and shall 
forward a memorandum of the document each of the sub-registars subor- 
dinate to him within whose sub-district any part of such property is situate ; 
and every sub-registrar receiving such memorandum shall file it in his Book 
No. 1. . 

(D.) Special Duties of Registrar, 

66. On registering any non-testamentary document relating to immove- 
Procedure on registering able property, the registrar shall forward a memo- 
documents relating to land. randum of such document to each sub-registrar 
subordinate to himself in whose sub-district any part of the property is 
situate. 

He shall also forward a copy of such document, together with a copy of 
the map or plan (if any) mentioned in section 21, to evefy other registrar in 
whose district any part of such property is situate. 

Such registrar, on receiving any such copy, shall file it in his Book No. 
and shall also send a memorandum of the copy to each of the sub-registrars 
subordinate to him within whose sub-district any part of the property is 
situate. * 


1877. 
Axslf 3* 
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Erfiry aulvregisfcrnr receiving any memorandum under this section shall 
file it in his Book No. 1. 

67. On any document being registered under section 30, clause 6, a copy * 
Pfocoduro on registration of such document and of the endorsements and 
under section 30, clause 6 . certificate thereon shall be forwarded to eve.ry re- 
gistrar within whos^ district any part of the property to which the instru- 
ment relates is situate, and the registrar receiving such copy shall follow the 
procedure prescribed for him in the first clause of section 66. 

(E) Of the Coi%tr oiling Powers of Registrars and Inspector s-Generat. 

68- Every sub-registrar shall perform the duti(‘s of his office under the 
Registrar to suporiiitcnd Superintendence and control of the registrar in 
and control sub-registrars. whose district the office of such sub-registrar is 

situate. 

Every registrar shall have authority to issue (whether on complaint or 
“ otherwise) any order consistent with this Act which he considers necessary 
in respect of any act or omission of any sub-registrar subordinate to him, or 
in respect of the rectification of any (jrror regarding the hook or the office in 

which any document shall have Vjeeii registered. 

« 

69. The Inspector General shall exercise a general superintendence over 
Inapoctor-Uoneral to supor- all the registration-offices in the territories under 
intend registration-offices. th<^ Local Govern in eiit, and shall have power from 

His power to make rules. time to time to make rules jaoOsistent with this 

Act — 

providing for the safe custody of hooks, papers, and documents, and also 
for the destruction of such books, papers, and documents as need no longer 
bo kept ; 

declaring what languages shall be deemed to be commonly used in each 
district ; 

declaring what territorial division shall he recognized under section 21 ; 

regulating the amount of fines imposlu under sections 24 and 34, re- 
spectively ; • ^ 

regulating the exercise of the discretion reposed in the registering officer 
by section 63 ; 

regulating the form in whicii registering officers are to make memotgnda 
of documents ; 

regulating the authentication by registrars and sub- registrars of the 
books kept in their respective offices under section 51 ; 

declaring the particulars to be contained in Indexes Nos. I., II., IIL, 
and IV., respectively ; 

declaring the holidays that shall be observed in the registration-offices ; 

• and, generally, regulating the proceedings of the registrars and sub- 
registrars. 

The rules so made shall be submitted to the Local Government for ap- 
proval, and after they have been approved, the^ «hall be published in the 
official gazette, and shall then have the same force as if they were inserted in 
this Act. 


70. The Inspector-General may also, in the exercise of his discretion, 
^ ^ remit, wholly or in part, the diffierence between any 

Hu power to remit fines. ^^ion 24 or section 34, and tho 

a^ ibunt of the proper registration-fee. 
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PART XTI. — Of Refusal to Register. 

BoAflons for refusal to re- 71. Every sub-registrar refusing to register a 
gistor to bo recortlod. document, 

except on the ground that the property to which it relates is not situate 
within his sub-district, 

shall make an order of refusal, and record his reasons for such order in 
his Book Na 2, and endorse the words “ registration refused ” on the docu- 
ment ; and, on application made by any person executing or claiming under 
the document, shall, without payment and unnecessary delay, give him a 
copy of the reasons so recorded. 

No registering officer shall accept for registration a document so endorsed, 
unless and until, under the provisions hereinafter contained, the document is 
directed to bo registered. 


72. Except where the refusal is made on the ground of denial of execu- 
Power to revere, or alter 


orders of sub-registrar refus- 
ing repstratiori on ground 
other than denial of execution. 


registrar refusing to admit a document to registra- 
tion (whether the registration of such document 
is compulsory or optional) to the registrar to whom 
such suh-registrar is subordinate, if presented to such registrar Vi thin thirty 
days from the date of the order ; and the registrar may reverse or alter such 
order : 


and if the order of the registrar directs the document to be registered, 
and the document is duly pres<mted for registration within thirty days after 
the making of such order, the sub-registrar shall obey the same, and there- 
upon shall, so far as may he practicable, follow the procedure prescribed in 
sections 58, 59, and 60 ; and such registration shall take effect as if the 
document had been registered when it was first duly presented for registration. 


Application whore sub- 
regifltrar rofusos to register 
on ground of denial of exe- 
cution. 


73. When a sub-registrar has refused to re- 
gister a document on the ground tluit any person 
by whom it purports to bo exocuted, or his re- 
pres^tative or assign, denies ita execution, 
any person claiming undeFsuch document, or his rnpresontativo, assign, 
or agent authorized as aforesaid, may, within thirty days after the making of 
the order of refusal, apply to the registrar to whom such suh-r(3gistrar is sub- 
ordinate in order to establish his right to ha^e the document registered. 


Such application shall he in writing, and shall be accompanied by a copy 
of the reasons recorded under section 71 ; and the statements in the applica- 
tion shall be vorified by the applicant in manner required by law for the 
verification of plaints. 

74 In such case, and also where such denial as aforesaid is made before 
Procedure of registrar on a registrar in respect of a document presented ‘for 
such application. registration to him, he shall, as soon as con- 

veniently may be, enquire — 

(а) whether the document has been executed ; 

(б) whether the requirements of the law for the time being in force have 
been complied with on the part of the applicant or person presenting the 
document for reg^istration, as the case may be, so as to entitle the document 
to registration. 

76. If the registrar finds that the document has been executed, and that 
Orderto tegtator, aad pro- the Baid.requirements have been complied with, he 
cedure thereon. ehall order the document to be registered. 

0. C M— 49 
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18T7. And if the document be duly presented for r^stmtion within thirty 

— days after the making of such oi^er, the registering officer shall' obey the 

Act 3. same, and thereupon shall, so far as may be practicable, follow the proc^ure 

prescribed in sections 58, 59, and 60. 

Such registration shall take effect as if the document had been rostered 
when it was first d^ily presented for registration. 

The registrar may, for the purpose of any enquiry under section 74, 
summon and enforce the attendance of witnesses, and compel them to give 
evidence as if he were a Civil Court, and he may also direct by whom the 
whole or any part Of the costs of any such enquiry shall be paid, and such 

costs shall be recoverable as if they had been awarded in a suit under the 

Code of Civil Procedure. 


Refusal by registrar. 7g. Every registrar refusing — 

(а) to register a document except on the ground that the property to 
which it relates is not situate within his district^ or that the document ought 
to bo registered in the office of a sub-registrar, or 

(б) to direct the registration of a document under section 72 or sec- 
tion 75, 

shall make an order of refusal, and record the reasons for such order in 
his Book Nof. 2, and, on application made by any person executing or claiming 
under the document, shall, without unnecessary delay, give him a copy of 
the reasons so recorded. 

No appeal lies from any order under this section or section 72. 

77* Where the registrar refused to order the document to be registered 
under section 72 or section 76, any person olaim- 
ing under such document, or his representative, 
assign, or agent, may, within thirty days after the making of the order of 
refusal, institute in the Oivil Court within the local limits of whose original 
jurisdiction is situate the office in which the document is sought to be 
registered, a suit for a decree directing the document to be registered in 
such office, if it be duly presented for regis^l[;ation within thirty days after 
the passing of such decree ; and the^ proviso ^s contained in the second and 
third paragraphs of section 75 shall , mutatis muiandiSj apply to all docu- 
ments so presented, and, notwithstanding anything contained in this Act, 
the document shall be receivable in evidence in such suit 


PART XIII. —Op the Fees for Reqistration, Searches, and Oopibs., 

78. Subject to the approval of the Governor-General in Oounoil, the 
Paea to bo fixed by Local Government shall prepare a table of fees 

Governmeikt. payable— 

, for the registration of documents : 
for searching the registers : 

for making or granting copies of reasons, entries, or documents, before, 
on, or after registration : 

And of extra or additional fees payable— » 

for every registration under section 30 : * 

for the issue of commissions : 

for tiling translations : 

for attending at private residence^: 

for the safe custody and return of documents : 

and for such other matters as appear 4o the Local Government necessary 
^0 effect the purposes of this Act. 
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Alteration of feea. 

79- A table of the 

j^blication of feee. 


The Local Government may from time to time, 
subject to the like approval, alter such table, 
fees so payable shall be published in the official 
gazette, and a copy thereof in English and the 
vernacular language of the district shall be exposed 
to public view in every registration-office. ^ 

80l All fees for the registration of documents under this Act shall 
Foot payable on presant- ho payable on the presentation of such docu* 
ation. ments. 
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PART XIV.— Op Penalties. 

81- Every registering officer appointed under this Act, and every 
IN.iuatyforfacorroo«y Ml. PeMoo employed in his office for the purposes 
dorsing, copying, translatii^ of this Act^ who, being charged with the en- 
ddlrsing, copying, translating, or registering of 
n n injure. document presented or deposited under its 

provisions, endorses, copies, translates, or registers such document in a 
manner which he knows or believes to be incorrect, intending thereby to 
cause, or knowing it to be likely that he may thereby cause, injury, aa 
defined in the Indian Penal Oode, to any person, shall be punished with 
imprisonment for a term which may extend to seven years, or with fine, 
or with both. 

82. Whoever commits any of the following offences shall be punishable 
Penalty for certain other ^ith imprisonment for a term which may extend 
offenoee. to seven years, or with fine, or with both : 

(ai intentionally makes any false statement, whether on oath or not, 
Making false statements whether it has been recorded or not, before 

before registering officer. any officer acting in execution of this Act, in any 
proceeding or inquiry under this Act ; 

(6) intentionally delivers to a registering officer, in any proceeding under 
Delivering false oopy or sectiM 19 or section 21, a false gopy or translation 
translation. of a uocument, or a false copy of a map or plan ; 

(c) falsely personates another, and in such assumed character presents 
False personation. documenti or makes any admission or state- 

ment, or causes aity summons or commission to be 
issued, or does any other act in any proceeding or inquiry under this Act ; 

Abetment of offenoes under abets within the meaning of the Indian 

this Aet. Penal Code anything made punishable by this Act. 

83- A prosecution for any offence under this Act coming to the know- 
Registering officer may ledge of a registering officer in his official capacity 
commence prosecution. may be commenced by or with the permission of 

the Inspector-General, the Branch Inspector-General of Sindh, the registrar, 
or the sub-registrar in whose territories, district, or sub-district, as the case 
may be, the offence has been committed. 

Offences punishable under this Act shall be triable by any Oourt or 
officer exercising powers no{ less than those of a “ Magistrate of the second 
class’* 

Provided that, in imposing penalties under this Act, no such Oourt or 
officer shall exceed the limits of jurisdiction prescribed by the law for the 
time being in force as to such Oourt or officer. 

*The words, « Magistrate of the egbond class,*' have been substituted for the words, 
'*Bubordioate Magistrate of the first (dass," by Act XII. o( 1879, s. 100. 
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1877. All fines imposed under this Act may be recovered, if for offences com- 

■■■ -' mitted outside the limits of the presidency-towns, in the manner prescribed 
Act 3. by the Oodo of Criminal Procedure, and if for offences com mitted 'within those 
limits, in the manner prescribed by any Act regulating the police of such 
towns for the time being in force. 

84. Every registering officer appointed under this Act shall be deemed 
Rc^storing oflicors to be & public servant within the moaning of the Indian 
doomed public servants. Penal Code. 

Every person shall be legally bound to furnish information to such regis- 
tering ofllccr whcni.rctiuircd by him to do so. And in section 228 of the 
sam(3 Code, the words “judicial proceeding” shall include any proceeding 
under this Act. 

A registrar shall, hut a sub-registrar shall not, as such, be deemed a 
Court wdthin the meaning of sections 435 and 43 G of the Code of Criminal 
Procedure. 


PART XV. — Misosllan£OU8. 

86. Documents (other than wills) remaining unclaimed in any registra- 
DoHtruction pf unclaimed tion-office, for a period exceeding two years, may 

documeuts. be destroyed. 

Roristoring officer not M- 86- No registering offi^r shall be liable to 

able for tiling done any suit, claim, or demand by reason of any- 

or refused in his official ca- thing in good faith done or refused in his official 
capacity. 

87. Nothing done in good faith pursuant to this Act, or any Act 

Nothing so dono favalidato<i by any registering officer, s^all bo 

by Uofoot ill appointment or deemed invalid merely by reason of any defect in 
procedure. bis appointment or procedure, 

88. Notwithstanding anything herein contained, it shall not be necessary 

any officer of Government, or for the Adini- 
executed by Govornmout mstrator-General ^ f Bengal, Madras, or Bombay, 
officers or certain public func- or for any » OfficialxTrustee or Official Assignee, op 
tionanes. Sheriff, Receiver, or Registrar of a High 

Court, to appear in person or by agent at any registration-office in any pro- 
ceeding connected with the registration of any instrument executed by him 
in his official capacity, or to sign as provided in section 58. 

But when any instrument is so executed,^ the registering officer to whom 
such instrument* is presented for registration may, if he think fit, refer to any 
Secretary to Government or to such officer of Government, Administrator- 
General, Official Trustee, Official Assignee, Sheriff, Receiver, or Registrar, as 
the case may be, for information respecting the same, and, on being satisfied 
of .the execution thereof, shall register the instrument. 

89. Every officer granting a certificate^ under the Land TmproTement 
Coriifioatos undor Land Act, 1871, shall send a copy of such certificate^ to 

Iraprovemont Act, 1871. the registering officer within the local limits of 

wliose jurisdiction the whole or any part of tke 'land to be improved, or of 
the land to be granted, as collateral security, is situate, and such registering 
officer shall file the copyf in his Book No. 1. 

• In this clause, for the words “ a certificate ” the words “a loan/’ and for the words 
" siirh cortificato ” the words “his order/* shall be substituted in those parts of British India 
in* which the Tiand Improvement Act (XIX. of 18831 is in force.— See a. 12, Act XIX. of 1883. 

The word ** copy ” has beon substituted for tne word certificate ” by Aot Xll. of 1879, 

1. 197. 
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Every Court grautinfir a certificate under section 316 of the Code of 
Civil Procedure shall send a copy of such certificate to the registering officer 
'within the local limits of whose jurisdiction the whole or any part of the 
immoveable property comprised in such certificate is situate, and such officer 
shall file the copy in his Book No. 1.* 

Every officer granting a loan under the Agriculturists' Loans Act, 
1884, shall send a copy of any instrument whereby immoveable property is 
mortgaged for the purpose of securing the repayment of the loan, and, if 
any such property is mortgaged for the same purpose in the order granting 
the loan, a copy also of that order, to the registering officer within the local 
limits of whose jurisdiction the whole or any part of the property so mort- 
gaged is situate, and such registering officer shall file the copy or copies, as 
the case may be, in his Book No. l.f 

Eocempiions from Act 

90« Nothing contained 4n this Act, or in Act No. VIII. of 1871, or in 
Exemption of certain do. therohy repealed, shall be deemed to re- 

ciimonts oxocuted by or in quire, or to have at any time r(‘quired, the registra- 
favour of Government. tion of any of the following documents or maps : — 

(a.) Documents issued, received, or attested by any officer engaged in 
making a settlement or revision of settlement of land-revenue* and which 
form part of the records of such settlement. 

(5.) Documents and maps issued, received, or authenticated by any offi- 
cer engaged on behalf of Government in making or revising the survey of 
any land, and which form part of the record of such survey. 

(c.) Documents which, under any law for the time being in force, are filed 
periodically in any revenue-office by patwdrfs or other officers charged with 
the preparation of village-records. 

(d.) Sanads, indm title-deeds, and other documents purporting to be or 
to evidence grants or assignments by Government of land or of any interest 
in land. 

(a) Notices given under s^ion 74 or section 76 of the Bombay Land- 
revenue Code, 1879, of relin^^ishmcnJti of occupancy by occupants, or of 
alienated land by holders of such land.^ 

But all such documents and maps shall, for the purposes of sections 48 
and 49, be deemed to have been and to be registered in accordance with the 
provisions of this Act. 

91. Subject to such rules and the previous payment of such fees as the 
Inspoction and copies of Local Government from time to time proscribes in 

such documents. this behalf, all documents and maps mentioned in 

section 90, clauses a, 6, c, and e, and all registers of tho documents mentioned 
in clause df, shall be open to tho inspection of any person applying to inspect 
the same, and, subject as aforesaid, copies of such documents shall be given 
to all persons applying for such copies.§ 

92. All rules relating to registration heretofore enforced in British 
Burmese registration rules Burma shall be deemed to have had the force of 

confirmed. law, and no suit or other proceeding shall be main- 

tained against any officer or other person in respect of anything done under 
any of thg said rules. 

* This clause has been added by Act XII. of 1S79, s. 107. 
f New paragraph, added by Act VII. of IttSO, s. 8. 
t New clause, added Acts VII. of 18^, s. 8. 

S As amended by Act Vll. of 1886, s. 6. 
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Act 1. 


(e.) A, one of several partncre, is employed to purehase goods for the firm. A, 
nnkoown to his co-partners, supplies tlieiii, at the market-price, with goods previ- 
ously bought byhitfiself when the price was lower, tind thus makes a considprable 
profit. A is a trustee, for his co-partners, within the meaning of this Act, of the 
profit NO made. 

(/.) A, the manager of. P’s indigo-fafctory, becomes agent for 0, a vendor of 
indigo seed, and reoeives, without R’s aRsent, commission on the seed purchased 
from 0 for the factory. A is a trustee, within the meaning of this Act, for B, of 
the commission so received. 

(ff.) A buys certain lan<l with notice that B has already contracted to buy it. 
A is a trustee, within tiie meaning of this Act, for B, of the land so bougfht. 

(h.) A buys laiid from B, having notice tluit G is in occupation of the land. 
A omits to make any inquiry as to the nature of C's interest therein. A is a trustee, 
within the meaning of this Act, for 0, to the extent of that interest. 


* settlement’ means any instrument (other than a will or codicil as de- 
fined by the Indian Succession Act) whereby the 
so omen . destination or devolution of successive interests in 

moveable or immoveable property is disposed of or is agreed to be disposed of : 
And all words occurring in this Act, which are defined in the Indian 
Contract Act, 1B72, shall be deemed to have the 
Words defined in Contract meanings respectively assigned to them by that 
, Act. 


4 . Except where it is herein otherwise ex- 
Savings. pressly enacted, nothing in this Act shall be 

deemed — 

(a) to give any right to relief in respect of any agreement which is not 
a contract ; 

(d) to deprive any person of any right to relief, other than specific per- 
formance, which he may have under any contract ; or 

(r) to affect the operation of the Indian Registration Act on documents. 


Specific relief how given. 6. Specific relief is given — 

(a) by taking possession of certain property and delivering it to a claim- 
ant ^ 

(d) by ordering a party to do the very ^ct which he is under an obliga- 
tion to do ; 

(c) by preventing a party from doing that which he is under an obliga- 
tion not to do j 

by determining and declaring the rights of parties otherwise than 
by an award of compensation ; or 

(e) by appointing a Receiver. 


Preventive relief. 


6. Specific relief granted under clause c of sec- 
tion 5 is called preventive relief. 


Relief not granted to en- 
force penal law. 


7. Specific relief cannot be granted for the 
mere purpose of enforcing a penal law. 


PART IL — Op Spbcipio Relief. 

OHAPTER 1. — Op Recovering Pos*session op Property. 

(a.) Possesiion of Immoveable Property. 

8. A person entitled to the possession of specific immoveable property 
Recovery of apeoifio im- may recover it in the manner prescribed by the 
moveable property. Code of Civil Rocedure. ‘ 
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9. If any person is dispossessed without his consent of immoveable 1877. 

Suit by person diflpossesaed property otherwise than in due course of law, he 

of immoToable property. Or any person claiming through him may, by suit !• 

instituted within six months from the date of the dispossession, recover pos- 
session thereof, notwithstanding any other title that may ha set up in 
such suit 

Nothing in this section shall bar any person from suing to establish his 
title to such property and to recover possession thereof. 

No suit under this section shall be brought against the Government 

No appeal shall lie from any order or decree passed in any suit insti- 
tuted under this section, nor shall any review of any sitch order or decree 
be allowed. 

{b) Possession oj Moveable Property. 

^^10. A person entitled to the possession of specific moveable property 
Recovery of Bpecific move- may recover the same in the manner prescribed by 
able property. the Oode of Oivil Procedure. 

Explanation 1. — A trustee may sue under this section for the posses- 
sion of property to the beneficial interest in which the person for whom he 
is trustee is entitled. 

Explanation 2. — A special or temporary right to the present possession 
of property is sufficient to support a suit under this section. * 

Illustrations. 

(a.) A bequeaths land to B for liis life, with remainder to 0. A dies. B enters 
on the land, but C, without B's consent, obtains possession of the title-deeds. B 
may recover them from 0. 

(6.) A pledges certain jewels to B to secure a loan. B disposes of (hern before 
ho is erititlod to do so. A, without having paid or ternlered th« amount of iIkj loan, 
sues B for possession of the jewels. The suit should be dismisstMl, as A is not en- 
titled to their possession, whatever right ho may have to seciiro tlieir safe custody. 

(c.) A receives a letter addressed to him by B. B gets back the letter without 
A’s consent. A has such property therein as entitles him to recover it from B. 

fd.) A deposits books and papers for safe custody with B. B loses them, and 
C finds thorn, but refuses to delivef them to B when detuiaridcd. B may recover 
them from 0, subject to C's right "if any, under section 168 of Alio Indian Contract 
Act, 1872. ; 

(e.) A, a warehouse-keeper, is charged with the delivery of certain goods to Z, 
which B takes out of A's possession. A may sue B for the goods. 

11. Any person having the possession dr control of a particular article 
liability of pereon in pos- ™oveable property, of which he is not the owner, 
session, not as owner, to do- may be compelled specihcally to deliver it to the 
liver to person entitled to im- person entitled to its* immediate possession, in any 
modiate po686«ion. the following cases 

(а) when the thing claimed is held by the defendant as the agent or 
trustee of the claimant j 

(б) when compensation in money would not afford the claimant adequate 
relief for the loss of the thing claimed ; 

(e) when it would be extremely difficult to ascertain the actual damage 
caused by its loss ; , 

(d) when the possession t)f the thing claimed has been wrongfully trans- 
ferred from the claimant. 

Illustrations 

of danse a. — A, proceeding to Europe, leaves his furniture in charge of B as 
bis a^nt during his absence. B, without A’s authority, pledges the furniture to 0, 
and Of knowing that B had no right to pledge the furniture, advertises it for sale. 

C may be compelled to deliver the furniture to A, for he holds it as A's trustee. 

C. C. M.— 50 
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18T7» chnne h.-^Z has got poasesaion of an iHol bolonging to A*a family, aniY of 

wliicli A iK the proper cuntodiao. Z inay be couipcllcd to deliver the idol to A. 

Act 1. clause c.— “A is entitled to a picture by a dead-painter and a pair of rare 

China vases. B has possesaion of them. The articles are of too speoial a character 
to bear an ascertainable inarket-value. B may be compelled to deliver them to A. 


CHAPTER n.— O p the Specific Performance op Oontraots. 

{a) Contracts which may be specifically enforced, 

12. Except Ok) otherwise provided in this chapter, the specific per- 
Oases in whicli specific per- formance of any contract may, in the discretion ol 
formance enforceable. the Court, be enforced — 

(а) when the act agreed to be done is in the performance, wholly or 
partly, of a trust ) 

(б) when there exists no standard for ascertaining the actual damage 
caused by the non-performance of the act agreed ^to be done ; 

ifi) when the act agreed to be doinj is such that pecuniary compensation 
for its non-performance would not aiford adequate relief ; or 

{d) when it is probable that pecuniary coiiipeusation cannot be got for 
the non-pcrfgnnance of the act agreed to be done. 

Explanation.- Unless and until the contrary is proved, the Court shall 
presume that the brc'aoh of a contract to transfer immoveable property can- 
not bo ad('quai(dy relieved by compensation in moin^, and that the breach 
of a contract to transfer moveal>le property can be thus relieved. 

llluBirations 

of clause a.— A holds certain stock in trust for B. A wrongfully disposes of 
the stock. The law creates an oblicration on A to restore the same quantity of stock 
to.B, and B may enforce specific perforiiuinoe of thifl obligation.* 

of clause h . — A agrees to buy, and B agrees to sell, a picture by a dead-painter 
and two rare China vases. A may compel B specifically to perform this contract, 
for there is no standard for ascertaining the actiM damage which would be caused 
by its non- performance. V 

of clause c. — A contracts with B to sell him a house for Rs. 1,000. B is 
entitled to a decree directing A to convey the house to him, ho paying the purchase- 
money. 

In consideration of being relcabcd from certain obligations imposed on it by its 
Act of Incorporation, a rail wajj^-coin pan y contract with Z to make an archway 
through their railway to connect lands of Z severed by the railway, to construct a 
road between certain speeifird ^mints, to pay a certain unottal sum towards the 
maintenance of this road, and also to construct a siding and a wharf as specified in 
the contract. Z is cutitl .-il to have this contract specifically enforced, for his inter- 
est in its performance cannot Ik* adequately compenaated for by money; and the 
Court may appoint a proper person to superiutend the construction of the archway, 
road, siding, nn<i wharf. 

A contracts In sell, and B contracts to buy, a certain number of railway-shares 
of a particular description. A refuses to complete the sale. B may compel A 
specifically to perform this agreement, for the shares are limited in number and not 
always to be had in the market, and their possession G£rnes with it the status of a 
shareholder, which cannot otherwise be procured. ^ 


* The first illustrati .n is r. poaled by Act II. of 1882 (The Indian Trusts Act) as to the 
torritcrics rospectivcly administered by the Governor of Madras in Council, the JLieutenant- 
Govcii.^TS of the North- V/ostern Provinces and the Punjab, and the Chief CoinmisBionera of 
Ondh, ihe Central Provinces, Coorg, and Assam. The said illustration will, when the said Act 
II. of 1882 is oxtonded to other territories, be repealed in such temtories. 
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A contraotfl with B to paint a picture for B, who a^roefl to pay them for Be. 
1,00(). The picture is painted. B is entitled to have it delivered to him on puyinent 
or tender of the Ra. 1,00G. 

of clanse li.— A transfers witliout endorsement, hut for valuable cjpnsid oration^ 
a promissory note to B. A becomes insolvent, anil C is appointed his assignee. B 
may coru|>el G to emlorso the note, for G has sncceedetl to A’s liabilities, ami a decree 
for pecuniary compensation for not endorsing the note would be fruitless. 

13 * Notwithstanding anything contained in section* 56 of the Indian 
Coatraots of which the Ooi^tract Act, a contract is not wholly impossible 
subject has partially ceased to of performance because a portion of its suhjeot- 

matter, existing at its date, hag ceased to exist at 
the time of the performance. 

lllugtrationa. 

(o.) A contracts to sell a houao to B for a l&kh of rnpoos. The day after the 
contract is made, the house is destroyed by a cyclone. B may be compelled to 
perform his part of the contract by paying the puveliase-inoney. 

(J.) In consideration of a sum of money payable by B, A contracts to grant an 
annuity to B for B's life. The day after tho contract has been made, B is tbrovvn 
from his horse and killed. B'a representativo may bo compclioJ to pay the piir- 
oh:ise*moDey. 

14 . Where a party to a contract is unable to perform tho .whole of his 
Spooiaoperformanoeofpart part of it, but tho part which must be left unper- 
of contract where part un- formed bears only a small proportioh to the wliole 
performed is small. vahie, and admits of compensation in money, 

the Oourt may, at the suit of either party, direct tho specitic porforinance of 
so much of the contract as can be performed, and award compensation in 
money for tho deficiency. 


lllustrationa. 

S t.) A contracts to sell to B a piece of land consisting of 100 bigbds. It turns 
at 98 bigh&s of tho land belong to A, and the two remaining bigbas to a 
stranger, who refuses to part with them. The two bigbas are not ncccHsary for the 
use of enjoyment of the 98 bigbas, ,^or so iiiiporlant for siicb use or enjoyment that 
the loss of them may not bo iiiad«/'guod in^money. A luay be^diiectcd at the suit 
of B to convey to B the 98 bigh&B, and to make compensation to him for not con- 
veying the two remaining bigbas ; or B may be directed, at the suit of A, to pay to 
A, on Reiving the conveyance and possession of tho land, the stipulated purchase- 
money, less a sum awarded as compensation for^he doticioncy. 

(6.) In a contract for the sale and purchase of a house and lands for two likbs 
of rupees, it is agreed that part of the furniture should be taken at a valuation. 
The Uourt may direct specitic performance of the contract notwithstanding the« 
parties are unable to agree as to the. valuation of tho furniture, and may either have 
the furniture valued in the suit and include it in the decree for specific performance, 
or may confine its'decree to tho house. 

IB. Where a party to a contract is unable to perform the whole of his 

SpeoiBoperformanoeof part Pa*"* which must bo left un- 

of cogtraot where part un- performed forms a considerable portion of the 
performed is large. yhole, or does not admit of compensation in money, 

he is not entitled to obtain a decree for specific performance. But the Oourt 
may^ at the suit of the other party, direct the party in default to perforin 
specifically so much of his part of the contract as he can perform, provided 
that the plalntifif relinquishes all claim to further performance, and all right 
to compensation, either for the deficiency, or for the loss or damage sustained 
by him through the default of tfaq defendant. 
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llluMtrationB. 

(a.) A contracts to sell to B a piece of land consisting of 100 bighds. It tnmff 
out that 50 bigh&s of tho land belong to A, and the other 50 bights to a stranger, 
who rcfiisGH to part with them. A cannot obtain a decree against B for the apecifio 
performance of the contract ; but if B is willing to pay the price agreed upon, and 
to take the 50 bighas which belong to A, waiving all right to compensation either 
for the doticioncy or for loss sustained by him through A's neglect or dofaolt, B is 
entitled to a decree directing A to convey those 50 bigli&s to him on payment of 
the purchase- money. 

(5.) A contracts to sell to B an estate with a house and garden for a 16kh of 
rupees. The garden is important for the enjoyment of the house. It turns out 
that A is unable to convey the garden. A cannot bbtain a decree against 13 for the 
B})Pcirio porfoinance of the contract ; but if B is willing to pay the price agreed 
upon, atxl to take the estate and house without the garden, waiving all rights to 
coiiipeuHutioa cither for the deficiency or for loss sustained by him through A*e 
neglect or default, B is entitled to a decree directing A to convey the house to him 
on payment of the purchase-money. ■» 

16. When a part of a contract which, taken by itself, can and ought ta 
Specific performance of in- be specifically perforiifed, stands on a separate and 
dependent part of contract. independent footing from another part of the same 

contract which cannot or ought not to be specifically performed, the Oourt 
may direct specific performance of the former part. 

Bar in other coses of spoci- 17. The Court shall not direct the specific 

fic porformonco of part of performance of a part of a contract except in cases 
contract. coming under one or other of the three last preced- 

ing sections. 

18. Where a person contracts to sell or let certain property, having 
Purchasor* rights against only an imperfect title thereto, the purchaser or 

vendor with imperfect title. lessee (except as otherwise provided by this chap- 
ter) has the following rights : — 

(а) if the vendor or lessor has, subsequently to the sale or lease, ac- 
quired any interest in the property, the purchaser or lessee may compel him 
to make good the contract out of such interest ; 

(б) where the concurrence of other persons is necessary to validate the 
title, and they are^^bound to convey at the Render’s or lessor’s request, the 
purchaser or lessee may compel him to procure such concurrence ; 

(c) whore the vendor professes to sell unincumbered property, but the 
property is mortgaged for an amount not exceeding the purchase-money, and 
the vendor has in fact only a right to redeem it, the purchaser may compel 
him to redeem the mortgage, and to obtain a conveyance from the mortgagee ; 

(d) where the vendor or lessor sues for specific performance of tho 
•contract, and the suit is dismissed on the ground of his imperfect title, the 

defendant has a right to a return of his deposit (if any) with interest thereon, 
to his costs of the suit, aud to a lien for such deposit, interest, and costs on 
the interest of the vendor or lessor in the property agreed to be sold or let. 

19. Any person suing for the specific performance of a contract may 
Power to award oompensa- also ask for compensation for its breach, either in 

tion ia certain oases. addition to, or in substitution for, such perform- 
ance. 1 

If in any such suit the Oourt decides that specific performance ought 
not to be granted, but there is a contract between tho parties which has been 
broken by the defendant, and that the plaintiff is entitled to compensation 
for that breach, it shall award him compensation accordingly. 

If in any such suit the Oourt decides that specific performance ought to 
be granted, but that it is not sufiSioient to satisfy the justice of the case, and 
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that some compensation for breach of the contract should also be made to the 1877* 
plaintiff, it shall award him such compensation accordingly. 

Oompeusation awarded under this section may be assessed in such man- 
ner as the Oourt may direct. 

ExplancUion . — The circumstance that the contract has become incapable 
of specific performance does not preclude the Oourt from exercising the juris- 
diction conferred by this section. 

llluBtrailom 

of the second paragraph A contracts to sell a hundred inannds of rice to B. 

B brings a snit to compel A to perform the contract or to pay coinpensiition. Tlio 
Court is of opinion that A has made a valid contract, and broken it, without excuHo, 
to the injury of B, but that specific performance is not the proper remedy. It shall 
award to B such compensation as it deems just. 

of the third paragraph : — A contracts with B to sell him a house for Rs. 1,000, 
the price to be paid and the possession given on the lat January 1877. A fails to 
perform his part of the contract, and B brings his suit for specific performance and 
compensation, which is decided in his favour on the Ist January 1878. The decree 
may, besides ordering specific performance, award to B compensation for any loss 
which he has sustained by A*s refusal. 

of the explanation A, a purchaser, sues B, his vendor, for specific perform • 
ance of a contract for the sale of a patent. Before the hearing of the suit, the 
patpnt expires. The Court may award A compensation for the non-performance 
of the contract, and may, if necessary, amend the plaint for that purpdse. 

A sues for the specific performance of a resolution passed by the directors of 
a public company, under which he was entitled to have a certain number of shares 
allotted to him, and for compensation for the non-pcrformanco of the resolution. 

All the shares had been allotted before the institution of the suit. The Court may, 
under this section, award A compensation for the uon-pcrformance. 

20. A contract, otherwise proper to be specifically enforced, may be 
Liquidation of damages not thus enforced, though a sum bo named in it as the 
a bar to specific performance, amount to be paid in case of its breach, and the 
party in default is willing to pay the same. 

Illustration. 

A contracts to grant B an unc^rlease of property held by A under C, and that 
he will apply to C for a license necessary to the validity of t]ie underlease, and 
that, if the license is not procured, A wtll pay B Rs. 10,000. A refuses to apply 
for the liceose, and offers to pay B the Rs. 10,000. B is nevertheless entitled to 
have the contract specifically enforced if C consents to give the license. 

(6) CantriMts which cannot be epecijically enforced. 

Contracts not specifically 21. The following contracts cannot be speci- 

enforoeable. fically enforced ; — 

(а) a contract for the non-performance of which compensation in money 

is an adequate relief ; 

(б) a contract which runs into such minute or numerous details, or which 

is so dependent on the personal qualifications or volition of the 
parties, or otherwise from its nature is such, that the Court can- 
not enforce specific performance of its material terms ; 

(c) a contract the terms of which the Oourt cannot find with reasonable 

certainty ; • 

(d) a contract which is ifi its nature revocable ; 

(s) a contract made by trustees either in excess of their powers or in 
breach of their trust ; 

if) a contract made by or on behalf of a corporation or public company 
created for special purposes, or by the promoters of such com- 
pany, which is in exo€|p8 of its powers ; 
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(g) a contract the performance of 'which involves the performance of a 
continuous dutj extending over a longer period than three years 
from its date ; 

(A) a contract of which a material part of the subject-matter, supposed 
by both parties to exist, has, before it has been made, ceased to 
exist. 

And, save as* provided by the Code of Oivil Procedure, no contract to 
refer a controversy to arbitration shall be specifically enforced ; but if any 
person who has made such a contract, and has refused to perform it, sues in 
respect of any subject which he has contracted to refer, the existence of such 
contract shall bar Uio suit. 

Illuatrations 

to a. — A coDtractR to kcII, and B contracts to buy, a lakh of rupees in the four 
per cent, loan of the GoverniiiHnt of India ; 

A contracts to sell, and B contracts to buy, 40 chests of Indigo at Rs. 1,000 per 
chest : 

In consideration of certain property having boe« transferred by A to B, B con- 
tracts to open a credit in A’s favour to the extent of Rs. 10,000, and to honor A's 
drafts to that amount ; 

The above contracts cannot bo specifically enforced, for in tho first and the 
second both A and B, and in the third A, would bo reimbursed by oompeusatiou in 
money. « 

to h. — A contracts to render personal service to B ; 

A contraetH to employ B on personal service ; 

A, an author, contracts witlj B, a publisher, to complete a literary work. 

B cannot enforce specific performance of these contracts. 

A contracts to buy B’s husincss at tho amount of a valuation to bo made by two 
valuers, one to be named by A, and the other by B. A and B each name a vaTuer, 
but before the valuation is made, A instructs his valuer not to proceed : 

By a charter-party ent(?red into in Calcutta between A, tho owner of a ship, 
and B, tho charterer, it is agreed that the ship shall proceed to Rangoon, and there 
load a cargo of rice, and thence proceed to London, freight to be paid, one-third on 
arrival at Rangoon, and two-thirds on delivery of tho cargo in London : 

A lota land to B, and B contracts to r^ltivute it in a particular manner for 
throe years next after tho date of tin* lease : 

A and B contrl'ct that, in consideration of annual advances to bo made by A, 
B will, for three years next after the date of the contract, grow particular crops on 
the land in his possession, and deliver tlicm to A when (uit and ready for dedivery : 

A contracts with B that, in consideration of Rs. 1,000 to be paid to him by B, 
he will paint a picture for B : * 

A contracts with B to execute certain works which tho Court cannot snperin- 
tend ; 

A contracts to supply B with all tho goods of a certain class which B tnay 
require : 

A contracts with B to take from B a lease of a certain house for a specified 
term, at a specified rent, ‘M’f the ilrawing room is handsomely decorated,” even if it 
is held to have so much certainty that compcnsaiion can be recovered for its breach : 

A contracts to marry B ; 

The above contracts cannot be specifically enforced. 

to c. — A, the owner of a refreshment-room, contracts with B to give him 
accommodation there for tho sale of his goods and to/urnish him with tho necessary 
appliances. A refuses to perform his contract. IMie case is one for compensation, 
and not for specific performance, tho amount and nature of the accommouation and 
appliances being undefined. 

to cf.— A and B contract to become partners in a certain business, the contract 
not specifying the duration of the proposed partnership. This contract cannot be 
specifically performed, for, if it were so performed, either A or B might at once 
dissolve the partnership. ' • 
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to B . — A iP R trnsteo of bind with power to tense it for seven yeant. Ho enters 1877, 

into a contract with B to grant a lease of the land for seven years, with n covenant ^ 

to renew tlie lease at the expiry of the term. This contract cannot be spcciBcally Aot 1* 
enforced. 

The directors of a company have power to sell tho concern with the sanction of 
a general meeting of tho sharfholdcrR. They contract to sell it without any such 
sanction. This contract cannot bo specifically enforced. 

Two trustees, A and B, empowered to sell trust- property worth a 14kh of 
rupees, contract to sell it to 0 for Us. 30,000. Thi^ contract is so diHadvantngeous as 
.to be a breach of trust. G cannot enforce its specific perrormtincc. 

The promoters of a company for working mines contract that the company, 
when formed, shall purchase certain mineral property. They take no proper pre- 
cautions to ascertain the value of such property, and in fact aj^Veo to pay an extra- 
vagant pride therefor. They also stipulate that the vendors shall give them a bonus 
out of the purchase-money. This contract cannot be specifically enforced. 

to /. — A company, existing for tho sole piirpoKc of making and working a rail- 
way, contracts for the purchase of a piece of land for the purpose of erecting a 
cotton-mill thereon. This contract cannot he specifically enforced. 

to g, — A contracts to let for twenty-one years to B the right to use such part of 
a certain railway made by A a« tvas upon IVs land, and that B should have a light of • 
running earringes over the whole line on certain terms, and might require A to sup- 
ply the necessary engine-powder, and that A should, during the term, keep the whole 
railway in good repair. Specific performance of this contract must he refused to B. 

to h . — A contracts to pay an annuity to B for the lives of C and D. It turns 
out that, at the date of the contract, C, though supposed by A and 1? to be alive, 
was dead. The contract cannot be specifically performed. 

(<j) Of the Discretion of the Court 

22. The jurisdiction to decree specific performance is discretionary, and 
Discretion as to decreeing ^ho Court is not bound to grant such relief merely 
Bpeoitio performance. because it is lawful to do so; but tho discretion of 

the Court is not arbitrary, but sound and reasonable, guided by judicial prin- 
ciples, and capable of correction by a Court of appeal. 

The following are cases in which the Court may properly exercise a dis- 
cretion not to decree specific performance : — 

I. Where the circumstances |inder which the contract is made are such 
as to give the plaintiff an unfair advantage over the defendant, though there 
may be no fraud or misrepresentation on^the plaintiffs part. 

Illustrations. 

(a.) A, a tenant for life of certain property^ asRigns bifl interest therein to B. 

C contracts to buy, and B contracts to sell, that interest. Bi^fnre the contract is 
completed, A receives a mortal injury, from the effects of which he dies the day 
after the contract is executed. If B and C were equally ignorant or equally aware 
of the fact, B is entitled to specific performance of the contract. If B knew the 
fact, and C did not, specific, performance of the contract should ho refused to B. 

(5.) A contracts to soil to B the interest of C in certain stock-in-trade. It is. 
stipulated that the sale ahall stand good, even though it Rhonld turn out that C’s 
interest is worth nothing. In fact, the value of C’s interest depends on tho result 
of certain partnership accounts, on which lie is heavily in debt to Ijih partners. This 
indebtedness is known to A, but not to B. Specific performance of the contract 
should, be refused to A. 

(c.) A contracts to sell, and B contracts to buy, certain land. To protect the 
land from floods, it is necessary for its owner to maintain an expensive embank- 
ment. B does not know of this cirenmstanco, and A conceals it from him. Specific 
performance of the contract Rhonld be refused to A. 

(d.) A’s property is put up to auction. B requests C, A’s attorney, to bid for 
him. O 'does this inadvertently and in good faith. The peraona present, seeing the 
vendor’s attorney bidding, think that he is a mere puffer, and cease to compete. 

The lot is knocked down to B at a low price. Specific performance of the contract 
should be refused to B. * 
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1977 . II. Wh<>ro the performance of the contract would involve some hard- 

ship on the defendant which he did not foresee, whereas its non-performance 

Act 1. would involve no such hardship on the plaintiff. 

JlluMtrationa, 

(e.) A is entitled to some land under his father's will on condition that, if he 
sells it within twenty-five years, half the purchase-money shall go to B. for- 
getting the condition, contracts, before the expiration of the twenty-five years, to 
sell the land to C. Here the enforcement of the contract would operate so harsnly 
on A that the Court will not compel its specific performance in favour of C. 

(/.) A and B, trustees, join their beneficiary, C, in a contract to sell the trust- 
estate to D, and pes'sonally agree to exonerate the estate from heavy incumbrances 
to which it is subject. The purchase-money is not nearly enough to discharge 
those incumbrances, though at the date of the contract the vendors believed it to be 
sufficient. Specific performance of the contract should be refused to O. 

(ff.) A, the owner of an estate, contracts to sell it to B, and stipulates that he, 
A, shall not be obliged to define its boundary. The estate really comprises a valu- 
‘ able property not known to either to be part of it. Specific performance of the oon- 

• tract should be refused to B, uuless he waives his dlaini to the unknown property. 

(A.) A contracts with B to sell him certain land, and to make a road to it from 
a certain railway-station. It is found afterwards that A cannot make the road with- 
out exposing himself to litigation. Specific performance of the part of the contract 
relating to the road should be refused to B, even though it may be held that he is 
entitled to specific performance of the rest with compensation for loss of the road. 

, (i.) A, a lessee of mines, contracts with B, his lessor, that at any time during 

the continuance of the lease B may give notice of his desire to take the Biachinery 
and plant used in and about the mines, and that he shall have the articles specified 
in his notice delivered to him at a valuation on the expiry of the lease. Such a 
contract might be most injurious to the lessee’s business, and specific performance 
of it should be refused to B. 

(/.) A contracts to buy certain land from B. The contract is silent as to ac- 
cess to the land. No right of way to it cun be shown to exist. Specific perform- 
ance of the contract should be refused to B. 

(k.) A contracts with B to buy from B’s manufactory, and not elsewhere, all 
the goods of a certain class used by B in his trade. The Court cannot compel B to 
supply the goods, but if lie does not supply them, A may be ruined, unless he is 
allowed to Vuiy them elsewhere. Specific pe.‘formance of the contract should be 
refused to B. * 


The following is a case in which the Court may properly exercise a dis- 
cretion to decree specific performance : — 

ITT. Where the plaintiff Jias done substantial acts or suffered losses in 
consequence of a contract capable of specific performance. 

Illustration. 

A sells land to a railway-company, who contracts to execute certain works for 
his convenience. The company take the land and use it for their railway. Specific 
performance of the contract to execute the w'orks should be decreed in favour 
of A. 

{d) For whom Contracts may he specifically enforced. 


23. Except as otherwise provided by this 
performwee specific chapter, the specific performance of a contract 

may be obtain^ *^7“^ 

(а) any party thereto \ • 

(б) the representative in interest, or the principal, of any part thereto : 
provided that, where the learning, skill, solvency, or aiiy personal quality of 
such party is a material ingredient in the contract, or where the contract 
provides that his interest shall not be assigned, his representative in interest 
or his principal shall^not be entitled to specific performance of the contract, 
uuless where his part thereof has already been performed ; 
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(c) where the contract ia a settlement on tnarriage, or a coniprc'miae of 
doubtful rights between members of the same family, any person bonefioially 
entitled thereunder ; 

(d) where the contract has been entered into by a tenant for life in due 
exercise of a power, the remainderman ; 

(e) a reversioner in possession, where the agreement is a covenant en- 
tered into with his predecessor in title, and the reversipner is entitled to the 
benefit of such covenant ; 

(/) a reversioner in remainder, where the agreement in such a coven- 
ant, and the reversioner is entitled to the benefit thereof, and will sustain 
material injury by reason of its breach ; • 

(^) when a public company has entered into a contract, and subsequently 
becomes amalgamated with another public company, the new company which 
arises out of the amalgamation ; 

{h) when the promoters of a public company have, before its incor- 
poration, entered into a contract for the purposes of the company, and such 
contract is warranted by the terras of the incorporation, the company. 

(c) From whom Contract cannot he specifically enforced, 

^ , .... 24. Specific performance of a contract can- 

Personal ban to the relief. enforced in favour of a person — 

W who could not recover compensation for its breach ; 

(6) who has liccome incapable of performing, or violates, any essential 
term of the contract that on his part remains to be performed ; 

(r) who has already chosen his remedy and obtained satisfaction for the 
alleged breach of contract ; or 

(d) who, previously to the contract, had notice that a settlement of the 
subject-matter thereof (though not founded on any valuable consideration) 
had been made and was then in force. 

Illustrations 

to danse a. — A, ip the character of agent for B, enteres into an agreement with 
0 to buy G's house. A is in reality acting, not as agent for B, but on his own ac- 
count. A cannot enforce specific perforitiuiice of this contrary. 

to danse 6.— A contracts to sell B fl house and to heroine tenant thereof for a 
term of fourteen years from the date of the sale at a specified yearly rent. A be- 
comes insolvent. Neither he nor his assignee can enforce specific performance of 
the contract. • 

A contracts to sell B a house and garden in which there are ornamental trees, a 
material element in the value of the property as a residence. A, without B’s con- 
sent, fells the trees. A cannot enforce specific performance of the contract. 

A, holding land under a contract with B for a lease, commits waste, or treats 
the hind in an iin husband like manner. A cannot enforce specific performance of 
the contract 

A contracts to let, and B contracts to take, an unfinished house, B contracting 
to finish the house, and the lease to contain covenants on the part of A to keep the 
house in repair. B finishes the house in a very defective manner ; he cannot 
enforce the contract specifically, though A and B may sue each other for eonipensa^ 
tion for breach of it. 

to clause c. — A contracJ:s to let, and B contracts to take, a house for a specified 
term at a specified rent. B refuses to perforin the contract. A thereupon sues for, 
and obtains, compensation for the breach. A cannot obtain specific performance of 
the contract. ^ 

OontTMt. t. «il propel 86. A contract for the sale or lettmg of pro- 
by oM .who has no tide, or party, whether moveable or immoveable, cannot 
who is avohutsry sst^. specifically enforced in favour of a vendor or 

lessora-. 


1877. 
Aot 1. 


0. C, M.— 51 
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1877. (a) who, knowing himself not to have any title to the property, has 

-I contracted to sell or let the same ; 

* (b) who, though he entered into the contract believing that' he had a 

good title to the property, cannot, at the time fixed by the parties or by the 
Court for the completion of the sale or letting, give the purchaser or lessee a 
title free from reasonable doubt ; 

(c) who, previoiia to entering into the contract, has made a settlement 
(though not founded on any valuable consideration) of the subject-matter of 
the contract. 

. lUustratoins. 

(a.) A, without afithority, contracts to sell to B an estate which A knows 
to belong to 0. A cannot enforce specific performance of this contract, even 
though C is willing to confirm it. 

(6 ) A heqneatha his land to trustees, declaring that they may sell it with the 
consent in writing of B. B gives a general prospective assent in writing to any 
sale which the trustees may make. The trustees then enter into a contract with C 
to sell him the land. C refuses to carry out the contract. The trustees cannot 
•specifically enforce this contract, as, in the absence of ‘'B’s consent to the particular 
sale to C, the title which they can give G is, as the law stands, not free from reason- 
able doubt. 

(c.) A, being in possession of certain land, contracts to sell it to Z. On enquiry 
it turns out that A claims the land as heir of B, who left the country several years 
before, and is generally believed to be dead, but of whose death there is no siitfi- 
cieut proof. A cannot compel Z specifically to perform the contract. 

(d ) A, out of natural love and affection, makes a settlement of certain pro- 
perty on his brothers and their issue, and afterwards enters into a contract to sell 
the property to a stranger. A cannot enforce specific performance of this contract 
so as to override the settlement, and thus prejudice the interests of the persona 
claiming under it. 

(/) For whom Contracts cannot he specifically enforced except with a 

variation, 

26. Where a plain tiff seeks specific performance of a contract in writing, 
Non-enforcymont except to which the defendant sets up a variation, the 
with variation. plaintiff cannot obtoiin the performance sought, ex- 

cept with the variation so pet up, in the following cases i namely) : — 

(a)L where by fraud or mistake of fact the contract of which perform- 
ance is sought is in terms different from that which the defendant supposed 
it to be when ho entered into it ; 

(fi) where by fraud, mistake' of fact, or surprise, the defendant entered 
into the contract under a reasonable miaapprehensio-n as to its effect as be- 
tween himself and the plaintiff ; 

(c) where the defendant, knowing tWe terms of the contract, and under- 
standing its effect, has entered into it relying upon some misrepresentation 
by the plaintiff, or upon some stipulation on the plaiiitiff*'s part which adds 
to the contract, but wliich he refuses to fulfil ; 

(ei?) where the object of the parties was to produce a certain legal result, 
which the contract as framed is not calculated to produce ) 

(e) where the parties have, subsequently to the execution of the eonr 
tract, contracted to vary it. • 

Illustrations, * 

(a.) A, B, and C, sign a wnting, by w hich they purport to contract each to 
enter into a bond to D for Us. 1,(X)0. In a suit by D, to make A, B, and C sepii- 
TBtely liable each to the extent of Rs. 1,000, they prove that the word ‘ each' was 
inserted by mistake ; that the intention was that they should give a joint bond for 
Ks. 1,000. D can obtain the performance eougbt only with the variatfon thus 
act up. • 
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(ft.) A sues B to compel «pec'ific perfnnnauce of a oontracl in writiug to biiy 
a dwelling-house. B proves that he assumeil that the contract included an adjoin- 
ing yard, and the contract was so framed as to leave it doiihtfiil wheilier tlie yard 
was so included or not. The Court will refuse to enforce the contract, except with 
the variation set up by B. 

(c.) A oontracts in writing to let to B a wharf, together with a strip of A’s land 
delineated in a map. Before signing the contract, B proposed orally that ho should 
be at liberty to substitute for the strip mentioned in ilic centract another strip of 
A’a laud of the same dimensions, and to this A expressly assented. B then signed 
the written contract. A cannot obtain specific pcrformanco of the written contract, 
except with the variation set up by B. 

(<f.) A and B enter into negotiations for the purpose of ^securing Inrd to B for 
bis life, witli remainrfer to his issue. They execute a coiitraet the terms of which 
are found to confer an absolute ownership on B. The contract so framed can. rot be 
specitically enforced. 

(e ) A contracts in writing to let a house to B, for a certain term, at the rent of 
Ks. 100 per montli, putting it first into tenantahle lepair. The house turns out to he 
pot worth repairing ; so, with B*s consent, A pulls it down, and erects n new house 
in its place : B contracting orally' to pay rent ut Hs. 120 per im iisem. B then sues 
to enforce specific performance of the contract in writing. lie cannot enforce it' 
except with tlie variations mado by the subsequent oral contract. 

(^) Against whom Contracts may he specijically enforced. 

Relief «R«net parties and 27. Except as Otherwise provided by this 

persona claiming under thorn chapter, specific performance of a contract may 
by subsequent title. be enforced against— 

(a) cither party thereto ] 

(ft) any other person claiming under him by a title arising subsequently 
to the contract, except a transferee for value who has paid his money in good 
faith and without notice of the original contract ; 

(c) any person claiming under a title which, though prior to tho 
contract, and known to the plaintiff, might have been dis[)laccd by tho 
defendant ; 

{d) when a public compan^l has entered into a contract, and subsequently 
becomes amalgamated with another public company, the new company which 
arises out of the amalgamation ; • 

(e) when the promoters of a public company have, before its incorpo- 
ration, entered into a contract, the company : provided that the company 
has ratified and adopted the contract, and the contract is warranted by the 
terms of the incorporation. 

Illustratlom 

to claiiRe ft. — A contracts to convey certain land to B by a partionlnr day. A 
dies intestate before that day without having conveyod the land. B may compel 
A’s heir or other representative in interest to perform the contract specifically. 

A, contracts to sell certain land to B for Rs. 5,000. A afterwards conveys the 
Inod for Rs. 6,000 to C, who has notice of the original contract. B may enforce 
specific performance of the contract as against C. 

A contracts to sell land to B for Rs. 6,000. . B takes possession of the land. 
Afterwards A sells it to C for Rs. 6,000. C makes no enquiry of B relating to liis 
interest in the land. B’s possession is sufficient to affect C with notice of his inter- 
est, and ho may enforce specifib performance of tho contract against 0. 

A contracts, in consideration of Rs. 1,000, to bequeath certain of his lands to 
B. Immediately after the contract A dies intestate, and C takes out admin^tration 
to bis estate. B intiy enforce specific performance of the contract against C. 

A contracts to sell certain land to B. Before the completion of the contract A 
becomes a lunatic, and 0 is appointed his committee. B may specifically enforce the 
contract agi^inst G. • 


1877. 
Act 1. 
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18T7* to claase c.— A, the tenant for life of an estate, with remainder to B, in doe 

- , exercise of a power conferred by the settleinent under which he is tenant for life, 
AOt 1. oontriuita to sell the estate to 0, who has notice of the settlement. Before the sale 
is completed, A dies. 0 may enforce specific performance of the coiiiraci a^ainai B. 

A and B are joint tenants of land, his undivided moiety of which either may 
alien in his lifetime, but which, subject to that right, devolves on the survivor. 
A contracts to sell his moiety to C, and dies. 0 may enforce specifio performance 
of the contract against B. 

(A) Against whom Contracts cannot be specifically enforced. 

What parties cannot be 28. Specific performance of a contract cannot 
compelled to perform. ' he enforced against a party thereto in any of the 
following cases : — 

(a) if the consideration to be received by him is so grossly inadequate, 
with reference to the state of things existing at the date of the contract, as 
tf> bo, either by itself or coupled with other circumstances, evidence of fraud, 
or of undue advantage taken by the plaintfff; 

. (/>) if his assent was obtained by the misrepresentation ^whether wilful 

or innocenb), concealment, circumvention, or unfair practices of any party to 
whom performance would become due under the contract, or by any promise 
of such party which has not been substantially fulfilled \ 

(c) if his, assent was given under the influence of mistake of fact, 
misapprehension, or surprise : provided that, when the contract provides for 
compensation in case of mistake, compensation may be made for a mistake 
within the scope of such pmvision, and the contract may be specifically 
enforced in other respects if proper to be so enforced. 

Illustrations 

to claiific r. — A, one of two cxecutorH, in the erroneous belief that he had the 
authoritv of hia co-executor, enters into an agreement for the sale to B of his 
t» itiitor’e projierty. B cunnut inniat on the sale being completed. 

A directn an niietioneor to «jell certain land. A afterwards revokes the 
auctioneer’s autbority as to 20 bighi'H of this luilcL but the auctioneer inadvertently 
sells the whole to B, who i)a8 not notice of the roV’oeation. B cannot enforce speci* 
fic performance of tbj agreement. 

(i) The effect of dismissvng a Suit for Specific Performance. 

29* The dismissal of a suit for specifio performance of a oontraot, op 
Bar of suit for broach after part thereof, shall bar the plaintiff’s right, to sue 
dismissal. for compensation for the breach of such contract 

or part, os the case may be. 

(y) Awards and directions to execute Settlement. 

Application of prooeding 30. The provisions of this chapter as to con- 
seotions to awards and testa- tracts shall, mutatis mutandis^ <tp{)ly to awards 

directions in a will or codicil to execute a 
particular settlement. 

CHAPTER III.— Of the REOTiFiOATiqir Instruments. 

31. When, through fraud or a mutual mistake of the parties, a contract 
When instrument may be OF other instrument in writing does not truly 
rociiiied. express their intention, either party, or his repre- 

Bentativo in interest, may institute a suit to have the instrument rectified ; 
and if the Court find it clearly proved that tjiore has been fraud or mistake 
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in framing thn instrihnent, and ascertain the real intention of the parties in 
execatlng the same, the Oourt may, in its discretion, rectify the instrument 
BO as to express that intention, so far as this can \te done without prejudice 
to rights acquired by third persons in good faith and for value. 


lllu8tration$. 

(a.) A, Intending to sell to B his house and one of thre^ srodnwns adjacent 
to it, exectftes a conveyance prepared by B, in which, Ihroof^h B’s fraud, all three 
godowns are included. Of the two godowns which were fraudulently iiioliided, B 
gives one to C, and lets the other to D for a rent, neither 0 nor D haviti)^ any 
knowledge of the fraud. The conveyance may, as against B and G, he rectified so 
as to exclude from it the godown given to C ; but it cannof be rectified so as to 
affect D's lease. 

(ft.) Py a marriage-settlement, A, the father of B, the intended wife, covenants 
wi'li C, the intended husband, to pay to G, his executors, administrators, end 
assigns, during A*r life, an annuity of Rs. .5,0f)0. G dies insolvent, and the offinal 
assign* e claiiiiM the annuity from A. The Gourt, on finding it clearly proved that 
the parties always intended that this annuity should be paid as a provision for B 
and her children, may rectify life settlement, and decree that the assignee has no 
right to any part of the annuity. 


32. For the purpose of rectifying a contract in writing, the Court must 
Prosnmpbion asto intent of be satisfied that all the parties thereto intended to 
make an equitable and conscientious agreement. 

written instrument, the Court may* inquire what 
the instrument was intended to mean, and what 
were intended to he its legal consequences, and is 
not confined to the inquiry what the language of the instrument was intended 
to ha 


parties. 

33* In rectifying a 

Principles of rectification. 


34. A contract in writing may he first rectified, and then, if the plaint- 
Rpocifio enforcement of rec- iff has so prayed in his plaint, and the Court 
tifiod contract. thinks fit, specifically enforced. 


JUuniratfOfi, 

I* 

A confrncts in writing to pay his attorney, B, a fixed sum in lieu of oosta The 
contract contains mistHk**« as to the name ajid rights of the rli(*ht, which, if con- 
strued striftlv, would exclmlc B from all rights under it. B is entitled, if the 
Court think'4 fit, to have it rp(?tificd, and to an oni^r for payment of the sum, as if 
at the time of its execution it liad expressed the intention of the parties. 


CHAPTER TV. — Op thk Rescission of Contracts. 

86** Any person interested in a contract in writing may sue to have 
When reeeusien may be R rescinded, and such rescission may be adjudged 
adjudged, by the Court in any of the following eases, 

namely : — 

fa) where the contract is voidable or terminable by the plaintifT; 

(ft) where the contract is unlawful for causes not apparent on its fSfee, 
and the defendant is more to blame than the plaintiff ; 

(c) where a decree for Specific performance of a contract of sale, or of 
a contract to take a lease, baa been made, and the purchaser or lessee makes 
default in payment of the purchaser-money or other sums, which the Court 
has ordered him to pay. 


, • Intt. 86 and 86 the words, “in ^riting,” have been repealed by Act IV. of 1882 
(Transfer of Property) in territories in which tbio Act is in force. 


1877. 

Aotl. 
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When tho purchaser er lessee is in possession of the subject-matteri 
anri tlio Court finds that such possession is wrongful, the Court may also 
order him to pay to the vendor or lessor the rents and profits, if any, 
received l)y him as such possessor. 

In the same case, tho Court may, by order in the suit in which the 
decree has been made and not complied with, rescind the contract either so 
far as regards the* party in default, or altogether, as the justice of the case 
may require. 

lllustvaiionB 

to a. — A sells a field to B, There is a right of way over the field of which A 
lias direct personal fciiowledge, hut which ho conceals from B. B is entitled to have 
the contract rescinded. 

to b. — A, an .‘ittornev, induces his <dicnt B, a Hindu widow, to transfer property 
to him for the purpose of defrauding B's creditors. Hero tho parties are not equally 
in fault, and B is entitled to have the Instrument of transfer resciuded*. 


36. Rescission of a contract in writing <;annot be adjudged for mere, 
n . . . . ^ , mistake, unless the party against whom it is ad- 

judged can be restored to substantially the same 
position as if the contract had not been made. 


37. A plaintiff instituting a suit for the specific performance of a con- 

Altornativo jirayor for writing may pray in the alternative that, 

re.sci.ssion in suit for specific if the contract cannot he specifically enforced, it 
performance. i^iay [30 rescinded and delivered up to be cancelled ; 

and the Court, if it refuses to enforce the contract specifically, may direct it 
to bo rescinded and delivered up accordingly. 

38. On ad judging the rescission of a contract, the Court may require the 
Court may require party party to whom such relief is granted to make any 

rescinding to do equity. compensation to tho Other which justice may 

require. 


% 

OHAPJER V, — Of the Cancellation op Instruments. 

39 . Any person against whom a written instrument is void or voidable. 
When cancellation may bo 'vvho has reasonable apprehension that such instru- 
ordered. ment, if left outstanding, may cause him serious 

injury, may sue to have it adjudged void or voidable, and the Court may, in 
its discretion, so adjudge it, and order it to be delivered up and cancelled. 

If the instrument has been registered under the Indian Registration 
Act, tho Court shall also send a copy of its decree to the officer in whose 
office the instrument has been so registered, and such officer shall note on tho 
copy of the instrument contained in his books the fact of its cancellation. 

Illmtrafions. 

A, the owner of a ship, by fraudulently representing her to be sea- 
worthy, induces B, an underwriter, to insure her. B may obtain the cancellation of 
the policy. ^ • 

(5 ) A conveys land to B, who beqneatha it to C, and dies. Thereupon D gets 
possession of the land, and produces a forged instrument, stating that the convey- 
ance was made to B in trust for him. C may obtain the cancellation of the forged 
instriiiiient. 


* In 88 . 35 and 36 tho words, ** in writing,” have boon repealed by Act IV. of 1882 

(Transfer of Property) in territories in which this A<fb is in force. 
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(<j.) A, representinfr that the tenants on hi« land were all at will, sells it to B, 
and conveys it to him by an instrumont dated the lat January 1877. Soon a»^ter 
that day, A fraudulently grants to C a lease of part of the lands, dated the Ist 
October 1876, and procures the loaso to be registered under the Indian Registration 
Act. B may obtain the cancellation of this lease. 

(d.) A agrees to sell and deliver a ship to B, to be paid for by B's acceptances 
of four bills of exchange, for sums amounting to Us. 30,000, to be drawn by A on 
B. The bills are drawn and accepted, but tli« ship is not dolivcved according to the 
agreement. A sues B on one of the bills. B may obtain the cancellation of all 
the bills. 

40. Where an instrument is evidence of different rights or different 
What instramonta may bo obligations, the Court may, in a proper case, cancel 

partially cancelled. it in part, and allow it to stand for the residue. 

llluRiraixon. 

A draws a bill on B, who endorsoa it to by whom it appears to he endorsed 
to D, who endorses it to E. C's endorsement is forged. C is entitled to have such 
endorsement cancelled, leaving the bill to stand in other respects. 

41. On adjudging the cancellation of an instrument, the Court may 
Power to require porty for require the party to whom such relief is granted 

whom in»tniTnent is cancelb to make any compensation to the other which j us- 
ed to make compensation. require. * 


CHAPTER VI. — Op Declaratory Decrees. 

42. Any person entitled to any Icjgal character, or to any right as to 
Discrotion of Court as to any property, may institute a suit against any 
declarations of status or right, person d(5nying, or interested to deny, his title to 
such character or right, and the Court may, in its discretion, make therein a 
declaration that ho is so entitled, and the plaintiff need not, in such suit, ask 
for any further relief. 

Provided that no 

Bar to such declaration. 

JS!xpla7iation . — A trustee of property is a person interc^sted to deny a title 
adverse ta the title of some one who is not in existence, and for whom, if in 
existence, he would be a trustee. • 

Illustrations, 

• . 

(a.) A ia lawfully in possession of certain lond. The inbabit.ants of a noigli- 
boiiring village claim a right of way across tbo land. A may sue for a declundion 
that they are not entitled to the right so claimed. 

(&.) A bequeaths his property to B, C, and D, ‘ to he equally divided amongst 
all and each of them, if living at the time of my death, then amongst their surviv- 
ing ohildrbn.’ No such children are in existence. In a suit against A’s oxi-ciitor, 
the Court may declare whether B, C, and D, took the property absolutely, or only 
for their lives, and it may also declare the interests of the children before their 
rights arjB vested. 

(c.) A covenants that, if IkB should at any time be entitled to property exceed- 
ing one lakh of rupees, he will sdltle it upon certain trusts. Before any such pro- 
perty accrues, or any persons entitled under the trusts are ascertained, he institutes 
a suit to obtain a declaration that the covenant is void for uncertainty. The Court 
may make the declaration. 

(r/.) A alienates to B property in which A has merely a life-interest. Tlie 
alienation is invalid as against C, who is entitled as reversioner. The Court may, 
in a suit by C against A and B, declare that C is so entitled. 


)urt shay make any such doclaratioii whore the 
plaintiff,^ being able to seek further relief than a 
mere declarati(*n of title, omits to^o so. 
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1B77. (e.) Tlifi wMow of a RAnleRS Hiiula nlienafea part of fho property of whioh 

-■■■-■ ■■■ ifl in poHsession aa such. The person preMninptively eniitle<l to poHscHs rlie pr'*p:Tty 
Act 1. if ho survive Jier may, in a suit H^ainst the alionoe, o!»tnin a tieelararion thai tlie 
alienation was ma<lo without legal neceasify, aotl was theiefore voi«l lieyori'l ihe 
widow’s lifeiime. 

(/) A Hi ndii widow in possession of property adopts a son to her deceased 
husband. The person presumptively entitled to posses'^ion of the property on her 
death without a soni may, in a suit against tlie adopted son, obtain a declaration 
that the adoption was invalid. 

(<;.) A is in possession of certain property. B, alleginir that he is the owner of 
the property, requires A to deliver it to him. A may obtain a deelaration of his 
right to hold the property, 

(h,) A b'-qneaths property to B for his life, with remainder to B’s wife and 
lier ohiidron, if any, by B. hut if B die wiiliont any wife or oiiildrmi, to B has 
a putative wife, D. and chiMren, but (’ denies that B ami D were ever lawfully 
married. D and lier childnm mu}*. in B’s lifetime, institute a suit ugain.st C, and 
obtain therein a declaration that thtty are truly the wife and children of B.* 


43. A declaration raado under this chaptor is binding only on the parties 
TTff f # H 1 f persons claiming through them respect- 

ec o 00 ra ion. ively, and, where any of the parties are trustees, 

on the persons for whom, if in existence at the date of the declaration, such 
parties would be trustees. 

* ' llluBtration. 


A, a TIindd, in a suit to which B, his alleged wife, and her mother, are defend- 
ants, seeks a declaration that his marriage was ilnly solemnized, and an order for the 
restitution <»f his c^mjngal rights. The Court makes the declaration and order. C, 
claiming that B is his wife, then sues A for the recovery of B. Tlie declaration 
made in the former suit is not binding upon C. 


CHAPTER YIL — Of the Appointment of Receivers. 

Appointment of reerfrem The appointment of a receiver pending » 

dUoretionary. siiit IS a matter resting in the discretion of the 

Court. 

The mode end effect of his appointment, and his rights, power, duties, 
lUferono. to Code of Civil liabilities, are regulated by the Code of Civil 
Procedure, Procedure. 


CHAPTER VIII. — Of the Enforcement of Public Duties. 

46. Any of the High Courts of Judicature at Fort William, Madras, 
Power to order public ser- . Bombay, may make an order requiring any 
Tantii and others to do oer- specific act to be done or forborne, within the 
tain specific acts. local limits of its oniinary original civil ' jurisdic- 

tion, by any person holding a public office, whether of a permanent or a tem- 
porary nature, or by any corporation or inferior Court of Judicature : pro- 
vided — 

(а) that an application for such order be made by some person whose 
property, franchise, or personal right, would be injured by the forbearing or 
doing (as the case may be) of the said specific act ; 

(б) that such doing or forbearing is, under any law for the time being in 
force, clearly incumbent on such person or Court in his or its public charac- 
ter, or on such corporation in its corporate character ; 

(o) that in the opinion of the High Court such doing or forbearing is 
consonant to right and justice ; • 
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(rf) that the applicant has no other specific and adequate legal remedy \ 

and 

(c) tliat the remedy given by the order applied for will be complete. 
Exemptions from such Nothing in tikis section shall be deemed to 

power. autliorize any High Court — 

( / ) to make any order binding on the Secretary of State for India in 
Council, on the Governor-Get \e.ral in Council, on the Governor of Madras in 
Council, on the Governor of Bombay in Council, or on the Lieutenant-Go- 
vernor of Bengal ; 

(ff) to make any order on any other servant of the Crown, as such, 
merely to enforce the satisfaction of a claim upon the CroVn ; or 

(A) to make atty order which is otherwise expressly excluded by any law 
for the time being in force. 

46. Every application under section 45 must be founded on an affidavit 

Application how made. mat- 

• ter in question, bis demand of justice, and the 

denial thereof ; and the Court may, in its discretion, make the order 

Procedure therein applied for absolute in the first instance or refuse 

it, or grant a rule to show cause why the order ap- 
plied for should not he made. 

If, in the last case, the pt'rson, Court, or corporation complaiyed of, shows 

Order in alteriiativo. cause, tho Ilifjli Court may (irst make 

an order in the alternative?, either to’ do or forbear 
tlie act mentioned in the ordcjr, or to signify some reason to the contrary, 
and make an answer thereto by such day as the High Court fixes in this 
behalf. 

47. If the person, Court, or corporation, to whom or to which such 

Peremptory order. order is directed, makes no answer, or makes an 

insufficient or a false answer, tho High Court may 
then issue a peremptory order to do or forbear the act absolutely. 

48. Every order under this chapter shall he executed, and may be ap- 
Execution of, and appeal pealed ^from, as if it were a decrc'e made in tho 

from, orders. exercise of the ordinary original ^civil jurisdiction 

of the High €lourt. 

49. The costs of all applications and orders under this chapter shall bo 

in the discretion of the TFigli Court. 

’ . 60. Neither t4ke High Court uor any Judge 

ar o issuo o man amus. thereof shall hereafter issue any writ of maiida- 


Aot 1. 


Bar to issuo of mandtunus. 


61. Each of the said High Courts shall, as soon as convk-nient ly may he, 
Power to frame rul&s. frame rules to regulate the procedure under this 

chapter ; and until such rules are frannjd, the 
practice of such Court as to applications for and grants of writs of manda- 
mus shall apply, so far as may be practicable, to applications and orders Tin- 
der this chapter. 


PART JIL— Op Preventive Relief. 


CHAPTER IX. — Op Injunctions Generally. 


Prevontlve relief how grant* 
' ed. 


62. Preventive relief is granted at the dis- 
cretion of the Court by injunction, temporary or 
pcrpetu|il. 

0. 0. M.-.52 
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63. Temporary injunctions are such as are to continue until a specified 

Temporary injunctions. further order of the Court. 

They may be granted at any period of a suit, and 
are regulated by the Code of Civil Procedure. 

A perpetual injunction can only be granted by the decree made at the 
Perpetual injunctions, hearing and upon the merits of the suit; the 

( defendant is thereby perpetually enjoined from the 

assertion of a right, or from the commission of an act, which would be con- 
trary to the rights of the plaintiff. 


CHAPTER X. — Op Perpetual iNJUNCTiONa 

64. Subject to the other provisions contained in, or referred to by, this 
Perpetual injunctions when chapter, a perpetual injunction may be granted to 
granted. prev'ent th<i broach of an obligation existing in 

favour of the applicant, whether expressly or I >y^ implication. 

When such obligation arises from contract, the Court shall be guided by 
the rules and provisions contained in Chapter 11. of this Act. 

When the defendant invades or threatens to invade the plaintifTs right 
to, or enjoynioiit of, property, the Court may grant a perpetual injunction in 
the following cases (namely) ; — 

(/i) whoi’Q the cl(‘feiulant is trustee of the property for the plaintiff; 

ib) whore there exists no standard for ascertaining the actual damage 
causfid, or likely to be (caused, by the invasion ; 

(r) where the invasion is such that pecuniary compensation would not 
afford adequate relief; 

(d) where it is probable that pecuniary compensation cannot be got for 
the invasion ; 

(e) where the injunction is necessary to prevent a multiplicity of judicial 
proceedings. 

Explanation. — For the purpose of this section a trademark is property. 

Illustrations. 

(a.) A lets certain land to B, and B contracts not to dig sand or gravel thereout. 
A may sue for an injunction to restrain B from digging in violation of his contract. 

(6.) A trustee tliieatens a breach of trust. His co-trustees, if any, should, and 
the beneficial owners may, sue forvin injunction to prevent the breach. 

(c.) The directors of a puldic company are about to pay a dividend out of 
capital or borrowed money. Any of the sharehelders may sue for an injunction to 
restrain them. 

(d.) The directors of a fire and life-insurance company are about to engage in 
marine insuiances. Any of the shareholders may sue for an injunction to re- 
strain them. 

(c.) A, an executor, through misconduct or insolvency, is bringing the property 
of the deceased info danger. The Court may grant an injunction to restrain him 
from getting in the assets. 

( f.) A, a trustee for B, is about to make an iniprudeut sale of a small part of 
the trust-property. P may sue for an injunction to restrain the sale, even ihough 
compeii'^aiion in moTM y would have afforded him adequate relief. 

(ff.) A makes a settlonicnt (not founded on marriage or other valuable con- 
eidcrution) of an estate on B and bis children. A then contracts to sell the estate 
to C. li or any of his children may sue for an injunction to restrain the sale. 

(h.) In the course of A’s employment ns a vakil, certain papers belonging to 
bis client, B, come into his possession. A threatens to make those papers public, or 
to communicate their contents to a stranger. B may sue for an injunction to re- 
strain A from BO doing. c 
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(i.) A ?a B*8 medical adviser. He demands money of B, which B declines to 
pav. A then threatens to make known the effect of B’a couitniiuicntions to him .is 
patient. This is contrary to A’s duty, and B may sue for an injunction to restrain 
him from so doinj^. 

( y.) A, the owner of two adjoining houses, lets one to B, and afterwards lets 
the other to C. A and C begin to make such alterations in the house let to C as 
will prevent the comfortable onjoymont of the house let to B. B may sue for an 
injunction to restrain them from so doing. 

(A;.) A lets certain arable lands to B for purposes of husbandry, but without 
any express contract as to the mode of cultivation Contrary to the mode of 
ouitivation enstomary in the district, B threatens to sow the lands with seed 
injiirions thereto, and requiring many years to eradicate. A sue for an injiinc< 
tion to restrain B from sowing the lands in contravention of his implied contract 
to use them in a husbandlike manner. 

(1.) A, B, and C, are partners, the partnership being determinable at will. A 
threatens to do an act tending to the destruction of the partnership- property. B 
and C may, without seeking a dissolution of the partiiersliip, sue for an iiijuuction 
to restniin A from doing the act. 

(m.) A, a Hindu widow in* possession of her deceased hiivsband’s property, com- 
mits destruction of the property without any cause siilfieient to justify her in so 
doing. The heir-expectant sue for an injunction to restrain her. 

(?i.) A, B, and O, are members of an undivided ITindii family. A cuts limber 
growing on the family-property, aud threatens to destroy' part of the family-lunise, 
and to Hi‘11 some of tho faniily-iuensils. B and O may sue for an* injiinction to 
restrain him. 

(o.) A, the owner of certain houses in Calcutta, becomes insolvent. B buys 
them from the oHicial assignee, and enters into possession. A persists in trespass- 
ing on and damaging the houses, and B is thereb^^ compelled, at considerahlo 
expense, to employ men to protect the possession. B may sue for an injunction to 
restrain further acts of trespass. 

(jp. ) The iniiabitants of a village claim a right of way over A's land. In a suit 
against several of them, A obtains a declaratory decree that his hind is subject to no 
such right. Afterwards each of the other villagers sues A for obstructing his alleg- 
ed right of wa}' over the land. A may sue for an injunction to restrain them. 

(g.) A, in an administration-suit, to which a creditor, B, is not a party, obtains a 
decree for the administration of assets. B proceeds against C"s estate for bis 
debt. A may sue for an injunction to restrain B. 

(r.) A and B are in possession of contj^unus lands and of Ua mines undcrueatli 
them. A works his mine so as to extend under B’s mine, and threatens to reinovo 
certain pillars which help to support B's mine. B may sue for an injunction to re- 
strain him from so doing. 

(s.) A rings bells or makes some other iiniwcessary noise so near a bouse as to 
interfere materially and unreasonably with the physical comfort of the occupier, B. 
B may sue for an injunction restraining A from making the noise. 

(if.) A pollutes the air with smoke so as to interfere materially with the physical 
comfort of B and C, who carry on business in a neighbouring house. B and C may 
sue for an injunction to restrain the pollution. 

(tt.) A infringes B*s patent. If the Court is satisfied that tho patent is valid, 
and has been infringed, B may obtain an injunction to restrain tho infrinsremont. 

(tt.) A pirates B's copyright. B may obtain an injunction to restrain the piracy, 
unless the work of which copyright is claimed is libellous or obscene. 

(to.) A improperly uses the trademark of B. B may obtain an injunction to 
restrain the user, provided that B’s use of the trademark is honest. 

(a; ) A, a tradesman, holds out B as his partner against tho wish and without 
the authority of B. B may sue tor an injunction to restrain A from so doing. 

(y.) A, a very eminent man, writes letters on family-topics to B. After the 
death of A and B, 0, who is B’s residuary legatee, proposes to make money by pub- 
lishing A’s letters. D, who is A’s executor, has a property in tho letters, and may 
sue for an injunction to restrain G from publishing them. 

^ («.) A carries on a manufactory, and B is his assistant. In the course of his 
business, A imparts to B a secret process of value. B afterwards demands money 
of A, threatening, in case of refusal, to disclose the process to C, a rival manufac- 
turer. A may sue for an injunction to restrain B from disclosing the process. 
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65. When, to prevent the breach of an obligation, it is necessary to 

compel the performance of certain acts w.lnuh the 
Mandatory injunctions. r. ^ n is r ^ 

Court IS capable of enforcing, the Court may, m 

its direction, grant an injunction to prevent the breach complained of, and 

g^lso to compel performance of the requisite acts. 


lllu8trationB. 


(a.) A, by now buildings, obstructs lights to the access and use of which B lias 
acquired a right under the Indian Limitation Act, Part IV. B may obtain an injunc- 
tion not only to restrain A from going on with the buildings, but also to pull down 
BO much of them as obstructs B’s lights. 

(6.) A builds a house with eaves projecting over B’s land. B may sue for an 
injunction to pull down so much of the eaves as so project. 

(c.) In the case put as illustration i to section 54, (he Court may also order all 
written commuDications made by B as patient to A, as medical adviser, to be de- 
stroyed. 

(d.) In tho c-iBc put as illustration y to section 54, the Court maj^ also order A’s 
letters to he destroyed. 

(e.) A threatens to publish statements concerning B which would he pimishahle 
under Chapter XXI. of tlie Indian Penal Code. The Court may grant an injunction 
to restrain the publication, even though it may be shown not to be injurious to B’s 
propel ty. 

( /.) A, being B’s medical adviser, threatens to publish B’s written communica- 
tions with him showing that B has led an iiiitiiora) life. B may obtain an injunction 
to restrain the publication. 

ig.) In tho cases put as illustrations v and w to section 54, and as illustrations 
e and / to this section, tlie Court may also order tho copies produced by piracy, and 
the trademarks, stutcunents, and communication, therein respectively mentioned, to 
b© given lip or destroyed. 


Injunction when refused. 66. An injunction cannot be granted — 

(fi) to stay a judicial proceeding pending at tho institution of the suit 
in which the injunction is sought, unless such restraint is necessary to pre- 
vent a multiplicity of proceedings ; » 

(b) to stay proceedings in a Court not subordinate to that from which 
the injunction i.s .sought ; 

((!) to restrain persons from applying to any legislative body ; 

(il) to interfere with the public duties of any department of the Govern- 
ment of India or tho Local Government, or with the sovereign acts of a 
Foreign Government : 

to stay proceedings in any criminal matter ; 

(/) to prevent tho breach of a contract the performance of which 
would not be spccilically enforced ; 

(g ) to prevent, on the ground of nuisance, an act of which it is not 
reasonably clear that it will be a nuisance ; 

' (h) to prevent a continuing breach in which the applicant has acqui- 
esced ; 

(i) when equally efficacious relief can certainly be obtained by any other 
usual mode of proceeding, except in case of brcacl^ of trust ; 

{j ) when the conduct of the applicant ordiis agents has been such as to 
disentitle, him to the assistance of the Court ; 

{k) where the applicant has no personal interest in the matter. 

llluBtratitm, 

(a.) A seeks an injunction to restrain his partner, B, from recefvinfi: the part- 
norship-dehtB and effects. It appears that A lead improperly posscBsed himself of 
the books &£ the firm, and refused B access to them. The Court will refuse the 
injunction. 
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(Jh.) A manufactures and sells enuMhIes, dosl nalinp: them as “ patent pliiii)ha«;:o 
crucibles/* though, in fact, they have never been patented. B pirates the designa- 
tion. A cannot obtain an injunction to restrain the piracy. 

(c.) A sells an article called “ Mexican Balm/’ stating that it is compounded of 
divers rare essences, and has sovereign medicinal qualities. B commenees to sell a 
aimihir article, to which ho gives a name and de*«cription such as to lead people into 
itie belief that they arc buying B’a Mexican Balm. A sties B for an injuiiclion to 
restrain the sale. B shows that A’s Mexican Balm consists of nothing V»nt scented 
liog’s lard. A’s use of hia deacription is not an honest one, and he cannot obtain au 
injunction. 

67. Notwithstanding section 56, clause /J where a contract comprises an 
^junction to perform uega- atfirinative agreement to do a certain act, coupled 
tiv^groement. with a negative agreement, express or implied, not 

to ap a certain act, the circumstance that the Court is unable to coniptd 
spe|Hc performance of the allinnative agreeimuit shall not pn'clnde it from 
graftng au injunction to pesform the negative agreement ; provided that the 
appKant has hot failed to perform the contract so far as it is binding on him. 

I \ lllustratiom» 

I intr.icts to sell to B for Rs. 1,000 tho good-will of a coftaiii hiisinoHs 
vith business proniiscs, and further ugiccis not to cari^y on that biisi- 
a. B pays A (lie Us, 1,000, but \ cariioH f)ii,tlie l>usiin*ss inidalcutla. 
not ooinpcl A to semi his customers to B, but B may obtain an injiiuo 
i; A from carrying on the business in Calcutta. 

intructs to soil to B the good-will of a business. A then sots up a 
IS close by B's 8lio[), and solicits liis old customers to deal with iiiiii. 
y to liis iiupli(‘d contract, and B may obtain an injunction to restrain 
nng tho customers, and from doing utiy act whereby their good-will 
ttwn from B. 

ntraots with B to sing for twelve months at B’s theatre, and not to 
elsewhere. B cannot obtain specific perforitianco of tho contract to 
entithui to an injunefton restraining A from singing at any other 
I entortainmont. • 

utracts with A that he will serve him faithfully for twelve months us 
not.- entitled to a docreo for specihe performance of this contract, 
led ta an injunction restraining B from serving a rival house as clerk, 
itruc^ with B that, in uonsidcratiorpof Rs. 1,000 to he paiil to him by 
ed, he will not set up a certain business within a spcciHcd distance, 
the ifiom-v. A cannot bo restrained from carrying on Iho business 
citied distance. 


1877. 
Aot 1. 
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SCHEDULE— («ee section 2). 

Acts of tub Govbrnor-Gbneral in Council. 


Number and year. « 

Subject. 

Extent of repeal. 

VIII. of 1869 ... 

Civil Procedure 

Sectiona 15 and 192. 

XIV. of 1859 ...' 

Limitation ... 

Section 15. 

XXIII. of 1861 ... 

Civil Procedure 

Section 26. 

IX. of 1872 ... 

Contract ... •.. ... 

« 

In section 28, the se* 
cond clause of ex* 
ception 1. 
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GENERAL STAMP.ACT, 

NO. I. OF 1879. 


Bkgeivrd the G.-G’s Assent on the 17th January 1879. 
An Act to consolidate and amend the law relating to Stamps, 


CHAPTER L 

Preliminary. 


1. This Act may be called “The Indian 
Short titlo. Hfcanip Act, 1879 

Local extent. It extends to the whole of Britishf* India ; 

Commencement. And it shall come into force on %he first day 

of April, 1879. 

2. On and after that day, the Acts specified in the third schedule shall 
' be repealed to the extent specified in the third 

Repeal of enactments. column of the same schedula But all rules made 

under the General Stamp Act, 1869, and then in force, shall, so far as they 
ere consistent with this Act, Vje deemed to have been made hereunder. And 
all references made to the General Stamp Act, 1869, in enactments passed 
subsequently thereto, shall be deemed to be made to this Act. 

3. In this Act, unless there is something 
Interprotation-clauso. repugnant in the subject or context, — 

(1.) “ Bather” includes a barilc and any person 
** Banker." acting as a banker ; 


of exchange." 


(2.) “ Bill of exchange” includes a hundi : 


(3.) “ Bill of lading” means any instrumdht signed by the owner of a 
vessel or his agent, acknowledging the receipt of 
“Bill of lading." goods therein described, and undertaking to deliver 

the same at a place and to a person therein mentioned or indicated : 

“Bond." “Bond” means — 

(a) any instrument whereby a person obliges himself to pay money to 
another, on condition that the obligation shall be void if a specified act is 
performed, or is not performed, as the case may be ; 

id) any instrument attested by a witness, and not payable to order or 
bearer, whereby a person obliges himself to pay money to another j and 

any instrument so attested whereby a person obliges himself to 
deliver grain or other agricultural produce to another : 

(5.) “ Chargeable” means, as applied to an instrument executed or first 
executed after this Act comes into force, charge- 
“ Chargeable." under this Act, and, as applied to any other 

instrument, chargeable under the law in force in British India when such 
instrument was executed, or> where several persons executed the instrument 
at difi'erent times, first executed : 
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•* Conveyance.’ 


(6. ) “ Cheque” means a bill of exchange drawn 
*‘Cboquo. banker and payable on demand : 

(7.) “ Chief Controlling Revenue Authority” means, in the Presidency 
** Chief Controllini' Revenue of Fort St. George and the territories respectively 
Authority.” ^ under the administration of the Lieutenant- 

Governors of Bengal and the North-Western Provinces, the Board of 
Revenue : in the Presidency of Bombay, outside Sind and the limits of the 
town of Bombay, a Revenue Commissioner : in Sind, the Commissioner : in 
the Panjab, the Financial Commissioner; and elsewliere, the Local Govern- 
ment or such officer as the Local Government may, hy notification in the 
official Gazette, appoint in this behalf by name or in virtue of his office : 

(8.) “ Collector” means, within the limits of the towns of Calcutta, 
Madras, and Bombay, the Collector of Calcutta, 
“ Colloctor.” Madras, and Bombay, respectively, and without 

those limits the Collector of a District, and includes a Deputy Commissioner 
and any officer whom the Local Government may, hy notification in the 
official Gazette, appoint in this behalf by name or in virtue of his office : 

(9.) “Conveyance” means any instrument hy 
which property (whether moveable or immoveable) 
is transfernsd on sale : 

(10.) “ Duly stamped,” as applit‘d to an instrument, means stamped, or 
written upon paper bearing an impressed stamp, 
“Duly ill (KJcordance with tlie law in force in British 

India when such instrument was c‘\(‘outed or first executed : 

(11.) “Instrument of partition” means any instrument whereby co- 
owuers of any property divide or agree to divide 
“Inatruniont of partition. in severalty, and includes also a final 

order for effecting a partition passed by any Revenue Authority ; 

(1*2.) “Lease” means a lease of immoveable 
“Lease. property, and includes also 

{ii) a patta, 

(/>) a kabuliy{it or other und(u’taking in writing, not being a counterpart 
of a lease to cultivate, occupy, or pay or deliver rent for, immoveable 
property, 

(c) any instrument by which tolls of any description are lot, and 

(^/) any writing on an application for a lease intended to signify that 
the application is granted : 

(13.) “Mortgage-deed” includes every instrument whereby, for the 

••Mortoage-deed.” purpose of securing money advanced, or to be 

^ advanced, >>y way of loan, or an existing or future 

debt, or the performance of an engagement, one person transfers, or creates, 
to or ill favour of another, a right over specified property : 

(14.) “Paper” iiffiludos vellum, parchment, 
or any other material on which an instrument may 
be written : 

insurance” means any instrument by which one 
person, in consideration of a premium, engages to 
indemnify another against loss, damage, or liability 
arising from an unknown or contingent event : 

It includes a life-policy ; 

(1 6.) “ Power-of-attorney ” means any instrument (not chargeable with 

••Pow6r.of-attor„oy.>- to Court-fees for 

the time being in force) empowering a specified 
person to act in the stead of the person executing it : 


“ Paper." 


(15.) “Policy of 
* Policy of insurance." 
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‘Schedule.’* 

‘Settlement.*' 


(17.) “ Receipt ” means any note, memorandum, writing, or advertiso- 
“Receipt.” ttient, whereby any money or any bill of exchange, 

cheque, or promissory note, is ack no wl edged to 
have been received,.- or whereby any other moveable property is acknowlt'dged 
to have been received in satisfaction of a debt, or whereby any debt or 
demand, or any part of a debt or demand, is acknowledged to have been 
satisfied or discharged, or which signifies or imports any such acknowledg- 
ment, whether the same is or is not signed with the name of any person : 

(18.) “Schedule” means a schedule to this 
Act annexed : 

(19.) “ Settlement ” means any non>testamea- 
tary disposition, in writing, of moveable or im- 
moveable property, made — 

(a) in consideration of marriage, 

(/>) for the purpose of distributing property of the settler among his 
family or tliose for whom ho desires to provide, or 
(/•) for any religious or*charitable purpose : 

It includes an agreement in writing to make such a disposition : 

(20.) “ iresscl ” means anything made for the 
coTivevance by water of human beings or property : 

(21.) “ Written” and “ writing ” include every 
mode in which words or figures can be expressed 
upon paper. 


‘ Vessel." 


“Written,” “Writing.’ 


1870. 
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“Scho<luIe« to be road 
part of Act. 


4. The schedules and everything therein con- 
tained shall be read and construed as part of 
this Act. 


CHAPTER II. 

Stamp-duties. 

A. — Of the Liability of Imtruments to Duty. 

6. Subject to the ex(Mnpticfis contaitied in the second schedule, the 
Tnstrumonbs cbargoablo with following instruments shall chargeable with 
duty. duty of the Amount indicated in the first schedule 

as the proper duty thereior respectively, that is to say — 

(a) every instrument mentioned in the first schedule, and which, not 
having been previously executed by any pef^on, is executed in British India 
on or after the first day of April, 1879 ; 

(5) every bill of exchange, cheque, or promissory note drawn or made 
out of British India on or after that day, and accepted or paid, or presented 
for acceptance or payment, or endorsed, transferred, or otherwise negotiated, 
ill British India ; and 

(c) every instrument (other than a bill of exchange, cheque, or promis- 
sory note) inenlioned in the first schedule, which, not having been previously 
executed by any person, is executed out of British India on or after that 
day, relates to any property situate, or to any matter or thing done or to be 
done, “ill British India, aiid^is received in British India. 

6. Where, in the case of»any sale, lease, mortgage, or settlement, several 
Several inatrumente used in instruments are employed for completing the trans- 
single transactions. , action, the principal instrument only shall be 

chargeaV>le with the duty prescrilied for the conveyance, lease, mortgage, or 
settlement in the first schedule, and each of the other instruments shall be 
chargeable with a duty of one rupee instead of the duty (if any) prescribed 
for it in that schedule. * 


C. C. M.— 63 
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The parhies may determine for theinseWes which of the instruments so 
employed shall, for the purposes of this section, be deemed to be the principal 
instrument. 

7. Any instrument comprising or relating to several distinct matters 
Tnsbruinonts roJatin^f to shall be chargeable with the aggregate amount of 
Boveral dintiiict mattors. the duties with which separate instruments, each 

comprising or relating to one of such matters, would be chargeable under 
this Act. 

Subject to the provisions of the first clause of this section, an instrument 
InstrumcntB comin^^ with- SO framed as to come within two or more of the 
^ dosoriptioifa in descriptions in the first schedule shall, where the 

® ^ ' duties chargeable thereunder are different, be 

chargeable only with the highest of such duties ; but nothing heroin contained 
shall render chargtifible with duty exceeding one rupee a counterpart or 
duplicate of any instrument chargeable with duty, and in respect of which 
the proper duty has been paid. 

Power to redutio or remit 8. The Governer^General in Council may, by 

order published in the Gazette of India^ 

(«) reduce or remit, wlieLber prospectively or retrospectively, in tho 
whole or any part of British India, the duties with which any instruments 
or any pnrtiunlnr class of instruments, or any of the instrurmmts belonging 
to such class, or any iustruinents when executed by or in favour of any par- 
ticular class of persons, or by or in favour of any members of such class, are 
chargeable, and 

(6) cancel or vary such order to the- extent of the powers hereby given.. 

B , — Of Stamps and the mode of using them. 

9. "Flxcept as otherwise oxjjressly provided in this Act, all duties with 
Dutios how to he iKvid. which any instruments are chargeable shall bo paid^ 

and such payment shall be indicated on such instru- 
ment, by means of stamps — 

(a) according to tlie ])rovisions herein contained, or 

(li) when no such provi.sion is applicable thereto — as the Governor- 
General in Ooundil may by rule dire<»t. 

The rules made uiuUt this section may, among other matters, regulate 

(1) in the case of each kind of instrument — tlie (b^scription of stamps 
which may be used, 

(2) ill the case of instruments stamped with impressed stamps — the 
number of stamps which may be used, 

(3) in the case of hundis — the size of the paper on which they are widttem. 

Uw of adhosivo stamps. . 1®- following instruments may bestonipecl 

witli adhesive stamps, namely : — 

(a) instruments chargeable with the duty of one anna, except parts of 
bills of exchange payable otherwise than on demand aiwi drawn in* sets; 

{by bills of exchange, che 4 .ues>. and promissory notes drawn or made out- 
of British India ; 

(c) entry as an advocate, vakil, or attorney pm the roll of a H^hGourt 
(tf) notarial acts ; and ♦ 

(e) transfers by endorsement of shaarcs of publie Companies and Asso- 
eiations. 

11. Whoever affixes an adhesive stamp to any instrument chargeablo 
CanceUation of adliosWo with duty, and which has been executed by any 
person, shall, when affixing, such stamp, cancel ihfr 
same so that it cannot be used again * 
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and whoever executes any instrument on any paper bearing an adhesive 
stamp shall, at the time of execution, unless such stainp has been already 
cancelled in manner aforesaid, cancel the same so that it cannot be used 
again. 

Any instrument bearing an adhesive stamp which has not been cancelled 
so that it cannot be used again shall, so far as such stamp is concerned, be 
deemed to be unstamped. 

12. Every instrument written upon paper stamped with an impressed 
How instrument^ stamped stamp shall be writt-on in such maiiiK*r that the 
with iinpretUd stamps are to stamp may appear on the face of the insfruiiH'iits, 
bo written. cannot be used for or applied to any other 

instrument. 


13. No second instrument chargeable with duty shall be written upon 
Only one instrument to bo piece of stamped paper upon wdiich an ihstrunient 
on same stamp. chargeable with duty has already been written ; 

provided that nothing in this section shall prevent any endorsement which is 
duly stamped or is not chargeable with duty l»eing made upon any instru- 
ment for the purpose of transferring any right orrsated or evidenced thereby, 
or of acknowledging the receipt of any money or goods the payment or 
delivery of which is secured thereby. 

Instrument written con- . 14^ Every instrument written In contrnven- 

irary to section 12 or 13 tion of section 12 or 1«^ shall be deemed to be un- 
deemod unstamped. stamped. 

16. Where the duty with which an instrument is chargeable, or its 
_ - exemption from duly, de|HMids in any mniiner upon 

cno ing u y. duty actually paid in respect of another instru- 

ment, the payment of such last-mentioned duty shall, if application be made 
in writing to the Collector for that purpose, and on production of both the 
instrumetits, be denoted upon such lirst-niennnned instrumeiit in such man- 
ner as the Governor-General in Council may by rule prescribe. 


C. — Of the Tiit^ of Stam^nng Instruments. 

16. All instruments chargeable w4th duty, and executed by any person 
Tnstruinents exscuted in In British India, shall be stamped before or at the 

British India. time of execution. 

17. Every instrument chargeable with fluty executed only out. of British 

tastrnmont. ..thor than excliange, cheque, or 

bills, cheques, and notes exa- promissory note, may bo stamped within three 
cutedoutof British India. months after it has been first received in British 
Itidia I or, where such instrument cannot, with reference to the description 
of stamp prescribed therefor, be duly stamped by a private person, it may be 
taken within the said period of three months to the Collector, and he shall 
stamp the same, in such manner as the Governor-General imOouncil may by 
rule prescribe, with a stamp of such value as the person so taking such 
instrument may require and pay for. 

18. The first holder irt ^ritiah India of any hill of exchange, cheque, or 
Bills; cheques, and notes promissory note drawn or made out of British 

drawn out of British India. India, shall, before he presents the same for ac- 
ceptance or payment, or endorses, transfers, or otherwise negotiates the same 
in British India, affix thereto the proper stamp, and cancel the same : 

Provided that if, at the time, any such hill, cheque, or note, comes into 
the hands of any holder thereof in British India, the proper adhesive stfiinp 
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is affixed thereto and cancelled in manner prescribed by section 11, and such 
holder has no reason to believe that such stamp was affixed or cancelled 
otherwiso than by the person and at the time required by this Act, such 
stamp shall, so far as relates to such holder, be deemed to have been duly 
affixed and cancell(‘d. Rut nothing contained in this proviso shall relieve 
any person from any penalty incurred by him for omitting to affix or cancel 
a stamp. , 

D. — Of Valuations for Duty. 

19. Where an instrument is chargeable with ad valomm duty in respect 
Convorsion of amount ox- of an amount expressed in pounds sterling, pounds 

pressed ill certiiiu currtfhoios. currency, francs, or dollars, such duty shall bo 
calculated on the value of such money in the currency of Ih itish India ac- 
cording to the following scalo : — 

One pound sterling or pound currency is equivalent to ten rupees : 

One hundred francs arc equivalent to forty rupees : 

One Mexican or China dollar is equivalent to two rupees four aimas. 

20. Where an instrument is chargeable with ad valorem d\ity in respect 

(Conversion of atnoiml ex- expressed in any other foreign or 

proysod in other foreign cur- colonial currency, such duty shall be calculated 
ront ioH. value of such money in tlie currency of 

British Tndift according to the current rate of exchange on the day of the 
date of the instrument. 

21. Where an instrument is chargeable with ad valorem duty in respect 
Stock and iTi;irkotai»lf so- any stock or of any marki'talile security, such 

cunLu's how to l>o valued duty shall 1)0 calculated on the vuhn) of such stock 
or security according to the a\erag<i price thereof on the da} of the date of 
tho instrument. 

22. ^^'hero an instrument contains a statement of current rate of 
KilVct of still oiiiout of rate exchange, or average price, a.s the case may 

of oxchaugo Cl- iivcnig^. prii-o require, and is stamped in accordance M'ith such 
statiMJK nt, it shall, so far a.s n-gaids the sulf ect-matter of such statement, ho 
presuniod, until the cuuiiary is proved, to bo duly stamped. 

23- Where intiTest is expressly made payable by the t(‘,rms of an 
Instnunciita iwrviug in- instrument, such instnimenl shall not be cliargo- 
able with duty higher than that with which it 
would have been cbargeable had*no mention of interest been made therein, 

24. Where any property is transferred to any person in consideration, 

How tionsfci- in oonsi.ior. ^ P'”’*’. p* a«y 'l«fi to him, OF 

Ation of debt, or Hul^jiit to subject either certainly or contingently to the 
future payment, &c , to bo payment or transfer of any immey or stock, 
^ * whether being or constituting a charge or incum- 

bragee upon the nroperty or not, such debt, money, or stock, is to be deemed 
the whole or part, as tin? case may be, of tho consideration in respect where- 
of the trnn.sfer is cliargoablc with ad valorem duty. 

26. Where an instrument is executed to secure the payme.nt •of an 
V.duaiioii in case of mi- annuity, or other sMiif payable periodically,- or 
nuiiY, vtic. where the consideration for a conveyance is an 

annuity or other sum payable periodically, the amount secured by such 
instrument, or the considt ration for such conveyance (as the ca-so. may he), 
sliall, for the purposes of this Act, be deemed to be — 

(a) whor(‘ tlie sum is payable for a definite period so that the total 
amount to be paid can be previoasiy ascertniued — such tucal amount ; 
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(b) where the sum is payable in perpetuity or for an indefinite time not 
terminable with any life in being at the date of such instrument or e()nvey“ 
ance — the total amount which, according to the terms of suob iustrunioiit or 
conveyance, will or may bo payable during the pt-riod of twenty y(*,ars next 
lifter the date of such instrument or conveyanep ; and 

(c) where the sum is payable for an indetiiiite time terminable with any 
life in being at the date of such instrumeut or couveyanoy — tb(^ total amount 
which will or may be payable as aforesaid during the period of twelve years 
next after the date of such instrument or conveyance. 

26* Where the amount or value of the subj(*ct-mattcr of any instrument 
Stamp where value of sub- chargeable with ad valorevi difby cannot be, or (in 
jcct matfcoi' is indeterminate. the case of an instrument (jxecuted before this Act 
comes into force) could not have been, ascertained, at the date of its execu- 
tion or first execution, nothing shall be claimable under such instrument 
more than th<j highest amount or value for which, if stated in an instrument 
of the same description, the stamp actually used would, at the date of such 
execution, have been sutHcidlit. 

27. The consideration (if any) and all other facts and circumstances 
Facta alTocting «luty to bo affecting the cbargt^ability of any instrument with 

act fnrth in instruniont. duty, or the amount of the duty with which it is 

chargeable, shall be fully and truly set forth tb(*rein. * 

28. (c») Where any proy)erty has been contract(‘d to be sold for one 
Diroctionaa to duty in caao considf'ration for the wliole, and is conveytid to the 

of cortiua iJorivoyancoM. purchaser in separate parts by different instru- 

riKMit.s, the consideration shall be apportioned in such manner as the parties 
think fit, so that a distinct consideration for each separate pari is set forth 
in tln^ ennveyanee relating thereto, and such conveyance shall l)e chargeable 
with ad ratorem duty in respect of snch distinct consideration. 

{h) Wlifcu-e property contracted to he purcliased for one consideration for 
the wlioh? by two or more person.s jointly, or by any person for himself and 
otiims, or wholly for othoi's, is cf^iveyed in parts by separate instruments to 
the persons V>y or for wliom the same was ])urchased, for distinct parts of the 
consideration, the conveyance of each separate part slial) chargoablo with 
c(d vaforem. duty in resp»*ct of the distinct part of the consideration therein 
specitied. 

'((•) Wherci a person having contracted for the purchase of any property, 
hut not liav’ing obtained a conveyance thereof, contracts to sell the same to 
any other person, and the property is in conseqiienee conveyed immediately 
to the sub-purchaser, tJie con veyanc’ shall ho chargeable with ad valoTem 
duty in respect of tho consideration for the sab! by the original purchaser to 
the sufi-purchaser. 

(e^) Wher?^ a person having contracted for the purchase of any property, 
but not having obtained a conveyance th(*reof, conlracls (o .sell the whole, or 
any part thereof, to any other person or pt^rsons, and the j)roperty is in con- 
sequence conveyed by tho original seller to dilfeivuit pcTsons in pai'ts, the 
conveyance^of each part sold to a sub-purchaser slinll he cliurgeahle with 
cbd v<xloY6m duty in respect only of the consideration f»aid by such sub-pur- 
chaser, without regard to the amount or value of the original consideration, 
afid the conveyance of the residue (if any) of such property to the original 
pnrehoser shall he ohargeahlo with ad valorem duty in respect only of the 
oxcess of the original consideration over the aggregate of the consideration 
paid by the sub-purchasers : 

Provided that the duty on f,uch last-mentioned conveyance shall in no 
caso be less than one rupee. 


1879. 
Act 1. 
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(f?) Wlit^re a sub-purchaser takes an actual conveyance of the interest 
of tliH per.so!i iiinnodiately selling to him which is chargeable with ad valorem 
duty in iH}spf-ct of the consideration paid by him, and is duly stamped accord- 
ingly, any ronveyanee to be afterwards made to him of the same property 
by tint origiii:i.l seller shall be chargeable with a duty equal to that which 
would bn nhargeabh* on a conveyance for the consideration obtained by such 
original .seller ; or where such duty would exceed five rupees, with a duty of 
fivf‘ rupees. 

E. — DxUy by whom payable. 

29. In the absence of an agreement to the 
Duties by whom piiyafilo. contrary, the expense of providing the proper 
stamp shall bo borne — 

(al in the case of any instniment described in numbers 2, 11, 13, 14, 
15, 24, 28, 29, 30, 44, 53, .54, 55, 57, and 60 (a) and (5) of the first sche- 
dule -liy the person drawing, making, or executing such instrument: 

(f») ill the case of a policy of insurance — by the insured : 

(c) in th(' case of a conveyance — by the grantee : in the case of a lease 
or agro(une.nt to lease — by the lessee or intended lessee : 

(<i^) in the case of a counterpart of a h*ase — by the lessor : 

(e) in the cas(.* of an instniment of partition — by the parties thereto in 
proportion their n'.sjiective shares in the property comprised therein, or 
when tlie partition is niadt' in execution of an order passed by a Kovenue 
Authority, in such proportion as such Authority directs : 

(/) in the case of an instrument of exchange — by the parties in equal 
shares ; and 

(f/) in the case of a certificate of sale — by the purchaser of the property 
to which such certificate relates. 

CHAPTER III. 

Adjudication as to Stamps. 

30 . When any instrument, whether executed or not, and whether pre- 
Adjudication os t<p proper viously stamped or not, is brought to the Collector, 
■tamp. and the person bringing it applies to have the 

opinion of that ofilcor as to the duty (if any) with which it is chargeable, 
and pays a fee of such amount ^not exceeding five rupees and not less than 
eight annas) as the Collector may in each ease direct, the Collector shall 
determine the duty (if any) with which, in his judgment, the instrument is 
chargeable : 

and may, for that purpose, require to he furnished with an abstract of 
Collector may oall for ab- tlio instrument, and also with sucli afiidavit or 
fitract and ovidcuuo. other evidence as he may deem necessary to prove 

that all the facts and circumstances afi'ectiiig tlie ehargeability of the instru- 
ment with duty, or the amount of the duty with which it is chargeable, are 
fully and truly set forth therein, and may refuse to proceed upon any snch 
application until such abstract and evidence have been furnished accordir.gly : 
Provided that no evidence furnished in pursuance of this section shall 
Proviso used against any person in any civil proceeding, 

except in an enquiry as to the duty with whi<^ 
the instrument to which it relates is chargeable ; and every person by whom 
any such evfdence is furnished shall, on payment of the full duty witji 
which the instrument to which it relates is' chargeable, be relieved from any 
penalty ho may liave incurred under this by reason of the omission to 
state truly in such instrument any of the facts or circumstances aforesaid. 
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81. When an instrument brought to the Collector under section 30 is, 

CertiBoats by Collector. » deeoriptiou chargeable with 

duty, and 

(а) the Collector detonninea that it is already fully stamped, or 

(б) the duty deterniincd by the Collector under section 30, or such a 

sum as, with the duty already paid in respect of the inatruiiient, is equal to 
the duty so determined, has been paid, • 

the Collector shall certify by endorsement on such instrument that the 
full duty (stating the amount) with which it is chargeable has been paid. 

When such instrument is, in his opinion, not cliargeablo with duty, the 
Collector shall certify in manner aforesaid that such iifStrument is not so 
cliargeable. 

Any instrument upon which an endorsement has been made under this 
section shall be deemed to be duly sUimpcd or not chargeable witli duty, as 
the case may be ; and, if chargeable with duty, shall be receivable in evidence 
or otherwise, and may be acted upon and registered as if it had been origi- 
nally duly stamped : • 

Nothing in this section shall authorize the Collector to endorse — 

any instrument executed or iirst (ixeciitt'd in British India, and brought 
to him after the expir.ation of one month from the date of its execution or 
tirst expiration (as the case may be) ; • 

any instrument executed or iirst (‘xccuted out of British India, and 
brought to him after the expiration of three months after it ‘has been lirat 
received in British India ; or 

any instrument chargeable with the duty of one anna, or any hill of 
exchange or promissory note, when brought to him after the drawing or exe- 
cutioji thereof on pap(*r not duly stamped. 

32. Every payment of a fee under section 30 shall bo made in staiiips^ 
Payment of foes uiuler soc- Or cash, as the Governor-Geiicral in Council may 
tion 30 how umdo. l)y rule direct. 
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CHAPTER JV. 

Instruments not duly stamped. , 

Eiaminalion and impound- 33- Every person having, by law or consent of 

sng of inHtruments. parties, authority to receive evidence, and 

every person in charge of a public oihcf^ except an olftcer of police, 
before whom any instrument chargeable, in his opinion, with duty, 
produced or comes, in the performance of his functions, shall, if it appears to 
him that such instrument is not duly stamped, impound the same. 

For that purpose every such person shall examine every instrument so 
chargeable and so produced or coming before him, in order to ascertain 
whether it is stamped with a stamp of the value and description required 
by the law in force in British India wi^n such instrument was executed or 
first executed : 

Provided that nothing herein contained shall be deemed to require any 
Magistrate or Judge of a Criminal Court to examine or impound any instru- 
ment coining before him iiP the course of any proceeding other than a pro- 
ceeding under chapter forty **or chapter forty-onef of the Code of Criminal 
Procedure, or chapter eighteenf of the Presidency Magistrates' Act : 

Provided also that, in the case of a Judge of a High Court, the duty of 
examining and impounding any instrument under this section may be dele> 
gated to such officer as the Court appoints in this behalf. 

* CMTMpondinjf with Chap. XII. (Diaitutes aa to Imnoovonblo Property) of Act X. of 1S82. 

t COKctpotuUDfi; with Chap. XXXVI. (Maiatononce of Wivouand Children) of Act X. of 1882. 
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The Local rrovernment may, from time to time, in cases of douht, de- 
termine who shall Vie deemed to be, for the purpose of this section, persons in 
charge of public o dices. 

34* No instrument chargeable with duty shall be admitted in evidence 
InstrumentKnotdiilyHUin,.- any i>iir|.ose ».y any person having, l.y law or 

Oil inadmiaHiblo in uvidonuo, consent of parties, authority to receive evidence, 

or .shall be acb(‘d upon, registered, or authenticated 
by any such person or by any public otlioor, unless sucli iiistrumont is duly 
stamped ; 

Proviso. • Pro\ ided that — 

any such instrument, not being an instrument chargeable with a 
Instnmionts a.lmissihlo on duty of one anna only, or a bill of €3xchange or 
payment of duty and penalty, promissory note, sliall, siibjcujt to all just excep- 
tions, be admitted in evidence on payment of the duty with which the same 
is chargeal)le, or (hi the case of an instrument insulliciently stamped) of the 
amount retjuired to make up .such duty, tog^tlnn* with a penalty of five 
rupees, or when ten times tlie amount of the proper duty or dclicient portion 
thereof exceeds five rupees, of a sum etpial to ten times such duty or portion ; 

2nd^ nothing herein containeil shall prevent the admission of any inatru- 
and in certain criminal pro- ment in evidenee in any proceeding in a Oriminal 
coedingM. * Court other than a proceeding under chapter forty* 

or chapter forty-onef of the (vode of Oriminal Procedure, or chapter eighteen f 
of the Presidency lVla','istrat(‘s’ Act ; 

when an instriuiieiit has been admitted in evidence, such admission 
AdmKssinii of instrunitmt shall not, except as provided in section 60, bo 
not to bo (pioMtionod. ealU'd in ((uestion at any stage of the same, suit or 

proceeding on the ground that the instrument has not been duly stamped. 


35> When the person impounding an instrument under section 33 has, 
Tnstrunionts impoundod by law or consent of parties, authority to receive 
how dealt with. evidence, and admits such instrument in evidence 

upon payimmt of a penalty as provided l^y section 31, he siiali send to the 
Collector an authenticated copy of such instrument, together with a certi- 
licate in writing,* stating the aiiJOUii<t' of the duty and penalty levied in re- 
spect thereof, and .shall send such amount to the Collector, or to such person 
as he may appoint in this behalf. 

lu every other case, the person so impounding an instrument shall send 
it in original to tin* Collector. 

36. When a copy of an instrument in sent to a Collector under the first 
Collector's power to refund paragraph of >S(*ccion .56, lie may, if he thinks fit, 

penalty paM under section 35, upon application made to him in this behalf, re- 
Ist para. fund any portion of the penalty in excess of five 

rupees which has been paid in respect of such instrument, or 

. when such instrument has been impounded only because it has been 
written in contravention of section 12 or section 13, he may refund the whole 
penalty so paid. 

37. When tho Collector impounds any instrument under section .33, or 


Colloctor’s power to stamp receives any instru^ieht sent to him under the 
instruments iuipoundod. Second clause of section 36, he shall adopt tjie 

following procedure : — 

(a.) If he is of opinion that such instrument is duly stamped, or is not 
chargeable with duty, he shall certify, by endorsement thereon, that it is 
duly stamped, or that it is not so chargeable (as the case may be), and shall. 


* Corrcspombnjr with Chnp. XTT. (Disputes to Immoveable Propertv^ of Act X. of 1382. 
t Corresponding with Chap. XXXVI. (Maintenance of Wives and (Shildren) of Act X. of 1882. 
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upon application made to him in this behalf, deliver such instrument to the 1879 . 
person from whose possession it came into the hands of the officer impound* " **" 
ing it, or as such person may direct. 1 . 

(f\) if the Oollfctor is of opinion that such instrument is chargeable 
with duty, and is not duly stamped, he shall require thn payment of the 
proper duty, or the amount required to make up the same together with a 
penalty of five rupees ; or if ten times the amount of the^ proper duty or of 
the deficient portion thereof exceeds five rupees, then such penalty, not loss 
than five rupees and not more than ten times the amount of such duty or 
portion, as he thinks fit : ^ 

Provided that, when such instrument has been impounded only because 
it has been written in contravention of section 12 or st'ction 13, the Collector 
may, if he thinks fit, remit the whole penalty prescribe*! by this section. 

Every certificate under clause a of this section blnill, for the purpose of 
this Act, be conclusive evidence of the matters stated thenun. 

Nothing in this section applies to an instrument chargeable with a duty 
of one anna only, or to a bill of exchange or promissory note. , 

38. If any instrument chargeable with duty, and which is not duly 
Instruments unduly stamp- Stamped, is produced V)y any person of his own 

ed hy accident. motion before the Colhjctor within one year from 

the date of its execution or first execution, and such person brings to the 
notice of the Collector the fact tliat such instrument is not duly stamped, 
and offers (o pjiy to tlie Collector the amount of tin* proper duty, or tho 
amount required to make up the same, and the Collector is satisfied that the 
omission to duly stamp such instrument has been occasioned by accident, 
mistake, or urgent m*cessity, be may, instead of proceeding under sections 33 
and 37, receive such amount, and proceed as next h(;n‘iri!iftr‘r prescrihed. 

Nothing in this section applies to an instrument chargeable with a duty 
of one anna ordy, or to a bill of exchange or promissory Jioto. 

39. When tho duty and penalty (if any) leviable in respect of any 
Endorsement of instru- ivs^rnmont l.avo l.eon pnid undor Roctioi. 34, rpc- 

menu on which duty has been tion 377 or section the person admitting such 
paid under aoction 34, 37, instrument in evidence, or the pollector (as tho 

* case may bf\*shall certify by endorsement thereon, 

that the proper duty, or (as the case may be) the prop(*r duty and penalty 
(stating the amount of eacli), have V)een It^vied in respect thereof, and tho 
name and residence of the person paying thefn. 

Every instrument so endorsed shall thereupon be admissible in evidence, 
and may be registered and acted upon and autlicmticatcd as if it had been 
duly stamped, and shall he delivered on his application in this behalf to the 
person from whose possession it came into the hands of tlie officer impound* 
ing it, or as such person may direct : 

Provided that no instrument which has been admitted in evidence upon 
payment of duty and a penalty under section 34 shall be so delivered before 
the expiration of one month from the day of such impounding, or if the 
Collector has certified that its further detention is necessary and has not can* 
celled kuch certificate : , 

Provided also that nothing in this section shall afibet the Code of Civil 
Procedure, section 144, clause 3. 

40 . The payment of a penalty under this chapter in respect of an instni* 
Prosecution * for offonco ment shall not bar the prosecution of any person 

against atamp-law. who appears to have committed an ofienco against 

the stampdaw in respect of such instrument : 


0. C. M.— 64 
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But no such prosecution shall be instituted in the rase of any insfru- 
meiit ill respect of which such a penalty has becMi 
paid, unless it appears to the Collector that the 
ofTcnco was committed with an intention of evading payment of the pro- 
per duty. 


41. When any duty or penalty has been paid, under section 34, section 
Person, paying duty 1>r po- ^7, or section 38, by any person in respect of an 
nalty may reoovor same in instrument, and by agreement, or under the pro- 
certain cases. visions of section 29 or any other enactment in 

fovee at the time such instrument was executed, some other person was 
bound to boar the expense of providing the proper stamp for such instru- 
ment, the first mentioned person shall be entitled to recover from such other 
person the amount of the duty or penalty so paid ; and for the purpose of 
such recovery any certificate granted in respect of such instrument under 
section 39 shall bo conclusive ovidcnce of the matters therein certified. 


42. When any penalty is paid under section 34 or 37, the Chief Con- 
Remisaion of penalty paid trolling Revenue Authority may, upon application 
nndor section 34 or 37. iu writing made within one year from the date of 

the payment, refund such penalty wholly or in part. 


43. 'If any instrument sent to a Oolloctor under the second paragraph 
Non-liability ‘for low of iu- section 35 be lost, destroyed, or damaged during 


Btruments sont wider aoction 

86 . 


transmission, the person sending the same shall not 
be liahle for such loss, destruction, or damage. 

When any instrument is about to be so sent, the person from whose 
Copy may be made of in- possession it came into the hands of the person 
■tninionta so sent. impounding the same may require a copy thereof 

to be made at th<^ (*xpense of such tirst-montioned person, and authenticated 
by the person impounding such instrument. 


44. When any bill of exchange or promissory note chargeable with the 
Power of payee to stamp cheque, is presented for 

bills, notes, and choquos re- pfiymcut unstamped, the person to whom it is so 
ceived by him uiwtanipcd. presented may allix thereto the necessary adhesive 
stamp, and, upoif cancelling the same in manner hereinbefore provided, may 
pay the sum payable upon such bill, note, or cheque, and may charge the 
duty against the person who ought to have paid tlie same, or deduct it from 
the sum payable as aforesaid, aijd such bill, note, or cheque, shall, so far as 
respects the duty, lie deemed good and valid. 

But nothing herein contained shall relieve any person from any penalty 
he may have incurred in relation to sucli bill, note, or cheque. 


CHAPTER V. 

Reference and Revision. 

4& If any Collector acting under section 30, section 37, or section 38, 

Procedure where Oolloctor «« apiount of duty with” which 

feels doubt as to duty charge- any instrument is chargeable, he may draw up a 
statement of the case, and r^er it, with his own 
opinion thereon, for the decision of the Chief Controlling Revenue Authority, 
and such Authority shall consider the case and send a copy of its decision to 
the Collector, and he shall proceed to assess and charge the duty (if any) ia 
conformity with such decision. 
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46 . The Chief Controlling Revenue Anthority may state any case r<i- 167d. 

Reference by llevenite f erred to it under section 45 or otherwise coming — 

Authority to High Court. to its notice, and refer such case with its own Act 1, 

opinion thereon, if the case arises in the t(‘rritories for the time being ad- 
ministered by the Governor of Fort Saint CJeorge in Oouneil or the Governor 
of Bombay in Council — to the High Court of Judicature at AJadrns or 
Bombay, as the case may be; if it arises in the Nortli-Westorn Provinces or 
Oudh — to the High Court of Judicature for the North- Westi'vn Province's : 
if it arises in the territories for the time being administered by the Lieu- 
tenant-Governor of the Panjjib — to the Chief Court of the Panjiib ; i^it 
arises in the Central Provinces — to the High Court of Jinllcature at Bombay ; 
and if it arises in any otlier part of British India— bo the High Court of 
Judicature at Fort William. 

Every such case shall be decided by not less than three Judges of the 
High Court or Chief Court to which it is referred, and in case of difi'er(3uco 
the opinion of the majority shall prevail. 

47. If the High Court or Chief Court is not satisfied that the statn- 
Power of Court to call for meiits contained in tin* easci are suHicient to enable 

further particulars. it to di‘t('rinine the questir)na raised thereby, the 

Court may refer the case back to the llcv(*nue Anthority by which it was 
stated, to make such additions thereto or alterations therein as the Court 
may direct in that behalf. 

48 . The High Court or Chief Court, upon the hearing of any such case, 
Proceduro in disposing of shall dcindc the questions raised thereby, and shall 

reference. d('livc‘r its judgment tber(‘on, containing the grounds 

on which such decision is foundrd : and it slmll send to the Jlevcmue Authority 
by which the case was stated, a co])y of such judgment under the seal of tho 
Court and tho signature of the. Registrar, and tho Revenue Authority shall, 
on receiving such copy, dispose of (be case conformably to such jiulgmcmt. 

49 . If any Court othesr than a Court meiiliont3d in section JG feels doubt 
Reference by other Courts as to tl*e amount of duty to bo paid in respect of 

to High Court. any instruiinuit under the, (irst proviso to section 

34, the Judge may draw up a statement of the case and refftr it with his own 
opinion thereon for the decision of the High Court or Chief Court to which, 
if ho were the Chief Controlling Revenue Authority, he would, under section 
46, refer the same, and such Court shall deal with the case ns if it had been 
referred under section 46, and send a copy of its judgment under the seal of 
the Court and the signature of tlio Registrar to tlie Judge making the re- 
f<*rence, who sliall, on receiving such copy, dispose of the case conformably to 
such judgment. 

References made under this section, when made by a Court subordinate 
to a District Court, shall be made through the District Court, and, v/hen 
made by any subordinate Revenue Court, shall bo made through the Court 
immediately superior. 

60 . When any Court in the exercise of civil or revenue jurisdiction 
nevirion of certain deci- “Jakes any order admitting any instrument in ovi- 
ntiiiB of Courts regarding the deiice as duly stamped or as not requiring a stamp, 
sutficiency of stamps. qj. upon payment of duty and a penalty under 

section 34, the Court to which appeals lie from, or references are made by, 
such first-mentioned Court, may, of its own motion, or on the application of 
tho Collector, take such order into consideration ; and if it is of opinion that 
such instrument should not have been admitted in evidence without the 
payment of duty and penalty UGfder section 34, or without the payment of 
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a higher duty and penalty than those paid, may record a declaration to that 
effect, and deter niine the amount of duty with which such instrument is 
chargeable, and may require any person in whose possession or power such 
instrument then is to produce the same, and may impound the same when 
produced. 

When any declaration has been recorded under this section, the Court 
recording the same «hall send a copy thereof to the Collector, and, wliere the 
instrument to which it relates has been inpounded or is otherwise in the 
possession of such Court, shall also send him such instrument \ and there- 
upon the Collector may, notwithstanding anything contained in the order 
admitting such instl'uincnt in evidence, or in any certificate granted under 
section 39, or in sectioji 40, prosecute any person for any offence against the 
stamp-law which the Collector considers him to have committed in respect of 
such instrument : 

Provided that no such prosecution shall be instituted where the amount 
(including duty and penalties) which, according to the determination of such 
Court, was payable in rosp(‘et of the instrumcMif under section 34, is paid to 
the Collector, unless he thinks that the offence was committed with an inten- 
tion of evading payment of the proper duty : 

Provided also that, except for the purposes of such prosecution, no de- 
claration ma(le under tliis section shall affect the validity of any order ad- 
mitting any instrument in evidence, or of any certificate granted under 
seotion 39. 


CHAPTER VI. 

Allowance for spoiled stamps and stamps no lonqer required. 

61. Subji'ct to such rules as may bo made by the Governor-General in 
Allovviiiico fur si)oiloff Council as to the evidence which the Collector may 
stamps. require, allowance .shall be inadii by the Collector 

for impressed stamps spoiled in the casus hereinafter mentioned, namely : — 

(а) The stamp on any paper inadvertently and undosignedly spoiled, 
obliterated, or by any means rendered unfit for the purpose intended, before 
any instrument writton tlioreon is executed by any person : 

(б) The stamp used or intended to be used for any bill of exchange, 
cheque, or promissory noUi, signed by or on behalf of tluj drawer or intended 
drawer, but not delivered out of bis hands to the payee or intended payee, 
or any person on his behalf, or deposited with any person as a security for 
the payment of money, or in any way negotiated, issued, or put in circulation, 
or !nade use of in any other manner, and which, being a hill of exchange or 
cheque, has not h(»en aceepttal by the drawee, and provided that the paper on 
which any such stamp is impivssed does not bear any signature intended as 
or for tJie acceptaiue of any bill of exchange or cheque, to be afterwards 
written thereon : 

(c) The stamp used or intended to be used for any hill of exchange, 
cheque, or promissory note, signed by or on behal| of the drawer therebf, hut 
which, from any omission or error, has been* spoiled or rendered useless^ 
although the same, being a bill of exchange or cheque, may have been 
presented for acct'ptaiice, or accepted or endorsed, or, being a promissory 
note, may have htMui delivered to the payee, provided that another completed 
and duly stamped hill of exchange, cheque, or promissory note, is produced 
identical in every particular, except in the correction of such omission or 
error as aforesaid, with the spoiled bill, cheque, or note : 
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(ci) The stamp used for any of the following instruments, that is to 1QT9, 


say — 

(1) an instrument executed by any party thereto, hut afterwards found 

by a competent Court to Ije absolu Udy void in law from tho 
beginning : ' 

(2) an instrument executed by any person, hut afterwards found unlit, 

by reason of any error or mistake therein,* for the purpose ori- 
ginally intended : 

(3) an instrument executed by any party thereto, but wliich, by reason 

of the death of any person, by whom it is necessary thjttrit 
should be executed, without having executed the same, or of the 
refusal of any such person to execute the same, or to advance 
any money intended to be thereby secured, cannot be coniph'ted 
80 as to effect the intended transnotioii in the form proposed : 

(4) an instrument executed by any party thereto, which for want of the 

execution thereof by somti material party, and Ins inability or 
refusal to sign the same, is, in fact, incomplete and insutficioiit 
for the purpose for which it was intended : 

(5) an instrument executed by any party thereto, whicli, by reason of 

the refusal of any person to act under tlie same, or by the refusal 
or non-acceptance of any ollice thereby granted, tgtally fails of 
the intended purpose : 

(6) an instrument executed by any party thereto, which becomes useless 

in consequence of the transaction intended to bo thereby efifocted 
being eflected by some other instrument duly stamped : 

(7) an instrument executed by any party thereto, which is inadvertently 

and undesignedly spoiled, and in lieu whereof another instrument 
nui(l(* between the same parties and for tJie same purpose is exe- 
cuted and duly stamped : 

Provided that, in tlm case of an execut(‘d instrument — 

(a) such instrumeTit is given up to be cancelled : 

(b) the application for rel^c^f is made witliin six months after the date 

of tiit3 instrument, or, if it is not dated, within six months after 
tho execution thereof by tlit^ person by whom i8 as first or alone 
executed, except where, from uiiaxoidable. circumstances, any 
instrument for which another iiiKtrument has been substituted 
cannot be given up to hv. cancelled wdthin the aforesaid period, 
and ill that case witliin six montlis after the date or execution of 
the substituted instrument, and ex(#^*pt wliore tlm spoiled instru- 
ment has been sent out ot iiraisii imliu, and in that case within 
six mouths after it has been receivi d back in Ib itisli India : 
Provided also that, in the case of .stamped pa[)cr not having any execut- 
ed instrument written thereon, the application for relief is made within six 
months after the stamp has been spoiled as aforesaid. 


Act 1. 


52 > When any person has inadvertently used, for an in-striirnent charge- 
Allowance for misused ''^**'^* duty, a stamp of a description other 

8 tami)8.* than that pn».scribed for such instrument by the 

rulea made under this Act, »r a stamp of greater value than was necessary, 
or has iiiatlverteiitly used any stamp for an instrument not chargealde with 
any duty, or when any stamp used for an instrument has be.eii inadvertently 
rendered useless under section 14, owing to such instrument having been 
written in contra volition of the provisions of section 12. the Collector may, 
on application made within six months after the date of the instrument, or, 
if it is not dated, within six months after the execution tliereof by the person 
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by whom it was first or alone executed, aiid upon the instrument, if bhnrge- 
able with duty, being re-stamped with the proper duty, cancel and allow ee 
spoiled the stamp so misused or rendered useless. 

63. In any c^o in which allowance is made for spoiled or misused 
Ailowam e uivior-soctioiisSl stamps, the Collector may give in lieu thereof 
and 5*2 how u> bo made. Other stamps of the same description and value, 

or (//), if required, aVd he thinks fit, stamps of any other description to the 
same amount in value, or (<;), at his discretion, the same value in money, 
deleting one anna for each rupee or fraction of a rupee. 

54. When any*p(Tson is possessed of a stamp which has not been spoiled 
AUowanco for stamps not rendered unfit or useless for the purpose intend- 
required for uho. but for which he has no immediate use, the 

Collector shall repay to sutdi person the value of such stamp in money, de- 
ducting one anna for (‘ach rupee or portion of a rupee, upon such person 
delivering up the same to l>e, cancelled, and proving to the Collector’s satis- 
faction that it was purchased by such person with a bond fide intention to 
use it, and that he has paid the full price thereof, and that it was so purchased 
within the period of six months next preceding the date on which it is so 
delivered. 


CHAPTER VII. 
Supplemental Provisions. 


65. The Local Government, subject to the control of the Govemor- 
Powor to mako rules ro- Gein^ral in Council, may make rules consistent here- 

Intiny to sale of stamps with for regulating the supply and sale of stamps 

and stamped papers, the persons by whom alone such sale is to be conducted, 
and the duties and remuneration of such persons. 

66. The Governor-General in Council may make rules consistent here- 
Powor to make rulos go- with to carry out generally the purposes of this 

norully to carry out Act. Act. ^ 


67. All powers to make appointments, rules, and orders conferred by 
Certain powers oxercisoablo ;A.ct, niay be exercised from time to time as 

from time to time. occasion rec^uires. 

All rules made under this Act, other than rules made under section 56, 
^ , shall be published in the Gazette of India, and all 

rules made under section 55 shall bo published in 
the local Gazette. All rules pubU.shed as required by this section shall, upon 
such publication, have the force of law. 


68. Any person n^ceiving any money exceeding twenty rupees in amount. 
Obligation to give receipt or any bill of exchange, cheque, or promissory note 
in certain cases. for an amount exceeding twenty rupees, or re- 

ceiving in satisfaction of a debt any moveable property excet-ding twenty 
rupees in value, shall, on demand by the person paying or delivering such 
money, bill, cheque, note, or property, give a duly stamped receipt for the 
same. . ' 


69. Nothing herein contained shall be deemed to affect the duties charge- 

Saving a. to court-fees. time being in 

force relating to Court-fees. 


60. Every Local Government shall cause this Act to be carefully trans- 
Act to betrfinslatod, index- lated into the principal vernacular languages of 
ed, end sold cheaply. the territories adimuistered by it. A full alphabet^ 
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ical index shall he added to every such translation, and the translation and 1870L 

index shall be printed and sold to the public at a price not exceeding four 

annas per copy. Act 1. 


CHAPTER VTII. 

Criminal Offences and Procedure. 

61. Any person drawing, making, issuing, endorsing, or transferrinjOj^^ 

Penalty for exo^^nting, he , otherwise than as a witness, or presenting 

instrument not duly stamped, for acceptance or payment, or accepting, paying, 
or receiving payment of, or in any manner negotiating any bill of oxchango, 
oheqiie, or promissory note without the same being duly stamped, 

any person executing or signing otherwise than ns a witness any other 
instrument chargeable with duty without the same being duly stamped, and 
any person voting or attempting to vote under any proxy not duly stamped, 

shall, for every such offence, bo puuishe^d with fine which may extend 
to five hundred rupees : 

Provided that, when any penalty has boon paid in respect of any instru- 
ment under section .34, section 37, or section 50, the amount o&such penalty 
shall be allowed in reduction of the firje (if .any) sn>>sequently imposed under 
this section in respect of the same instru incut, upon the person who paid 
such penalty. 

62. Any person required by section 11 to cancel an adhesive stamp, 
Penalty for failuro to cancel a^i^l failing to cancel siKsh stamp in manor pre- 

adhoftive stamp. scribed by that section, sliall be punished with fino 

which may extend to one hundred rupees. 

Penalty for omksion to com- g3. xVny person who, with intent to defraud 

^ly with provisions of section Government of any duty, 

(a) executes any in.strum(»nt in which all the facts and circumstances 
required by section 22 to be set forth^in such instrunient^are not fully and 
truly set forth, or 

(b) being employed or concerned in or about the preparation of any 
instrument, neglects or omits fully and truly to set forth therein all such 
facts and circumstances, 

shall be punished with fine which may extend to five thousand rupees. 

64. Any person who, being required under section 58 to give a receipt. 
Penalty for refusal to give refuses or neglects to give the same, or who, with 
receipt and for devices to intent to defraud the Government of any duty, 
evade duty on receipts. upon a payment of money or delivery of property 

exceeding twenty rupees in amount or value, gives a receipt for an amryimt 
or value not exceeding twenty rupee.s, or separates or divides the money or 
property paid or delivered, shall be punished with fine which may extend to 
one hundred rupees. , 

p Jjenalty for not making out * Every person who— 

(a) receives, or takes credit for, any premium or consideration for any 
contract of insurance, and does not, within one month after receiving, or 
taking credit for, such premium or consideration, make out and execute a 
duly stamped policy of such insurance ; or 
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1879. (6) makes, executes, or delivers out any policy which is not duly stftmp- 

■ . or n»Akinjr, &c., any policy ed, or pays or allows in account, or agrees to pay 

Aot i. not duly Htamperl. . Or allow in account, any money upon, or in re- 

spect of, any such policy, 

shall be punished with fine which may extejid to two hundred rupees. 

66. Any person drawing or executing a bill of exchange or a policy of 

Penalty for not drSwing insurance purporting to be drawn or exe- 

full number of bills or marine cutc^d in a set of two or more, and not at the same 
policies purporting to be in time drawing or executing on paper duly stamped 
the whole number of bills or policies of which 
such bill or policy jlurports the set to consist, shall be punished with fine 
which may extend to one thousand rupe(>s. 

67. Whoever, with intent to defraud the Government of duty, draws, 
Penalty for post-dating makes, or issues any hill of exchange or promissory 

bills, &c. ; note bearing a d.*ite subsequent to that on which 

such bill or note is actually drawn or made, and ^whoever, knowing that such 
bill or note has been so post-(lat(*d, endorses, transfers, presents for accept- 
ance or payment, or accepts, pays, or receives payment of, such bill or note, 
or in any manner negotiates the same, 

and whover, witli the like intent, practises, or is concerned in, any act^ 
for other dovicoa todofraud contrivanee, or device not specially provided for by 
tbarovenuo. . this Act or any other law for the time being 

in force, 

shall be punished with fine which may extend to one thousand rupees. 

68. Any person appointed to sell stamps who disohe 3’8 any rule made 

Penalty for broa< h of rulo “"I? “’'y appoillti;d 

relating to sale of atampa and who sells or oflers for sale any stamp, shall bo 
for unauthorwod aalo. punished with imprisonment for a term wdiich may 

extend to six months, or with fine which may extend to live hundred rupees, 
or with both. 

69. No prosecution in respect of any (VTence punishable under this Act, 
Inatitution and conduct of or I'he Genera! Stamp Act, 1869, or any Act there- 

proaocutions. • liy repealed, shall l)o instituted without the sanc- 

tion of the Collector or such other ollicer as the Local Government generally, 
or the Collector specially, authorizes in that behalf. 

The Chief Controlling Revenue. Authority, or any officer authorized by 
it in this behalf, may stay any such prosecution or compound any such 
ofience. 


70. No Magistrate other than a Presidency Magistrate and a Magistrate 

Jurisdiotion of MagUtrate.. t^an those of a Magis- 

trate of the second class shall try any offence 
under this Act. 

71. Every such offence committed in respect of any instrument may he 

tried in any district or presidency-town in which 
Place of trial. instrument is found, as well as in any dis- 

trict or presidency-town in which such offence oyght be tried under the law 
relating to criminal procedure for the time being in force. 


72. Nothing in this Act shall be deemed to prevent any person from 
Operation of other laws being prosecuted under any other law for any act 
not barred. or omission which constitutes an offence against 

this Act, or the rules made under it : 

Provided that no person shall be punished twice for the same offence. 



STAMP. 


433 


SCHEDULE L 

Stamp-dutt on Instrumsnts. 


{See eection 5.) 



1. ACKNOWLEDG- 
MENT of a debt cx- 
ceodinp: twenty rupees 
in amount or value, 
written or signed by or 
on behalf of a debtor 
in order to supply 
evidence of such debt 

in any book (other • 
than a banker’s pass- 
book) or on a separate 
piece of paper, wlicn 
such book or paper is 
left in the* creditor’s 

possession ... ,,, One anna. 

2. A D M I N I S T R A- 

TI0N-130ND ... ,,, ,,, ,,, The samo duty as a Secu- 

rity-Bond (No. 14). 

ADOPTION-DEED... Sec Instrument^ No. 38. 

3. AFFIDAVIT or de- 
claration in writing 
on oath or aflBrmation 
m^e before a perMon 
authorized by law to 

administer an oath ... ,,, ,,, ,,, One rupee. 

See Exemptions^ Schedule 

II. (No. 1). • 

4. AGREEMENT TO 

LEASE ... ... ... ,,, ... The same duty as a Lease 

’(a.) If rehitinp: to t^c sale (No. S'J). 
of any Government 
security, share in a 
Company or Asso- 
ciation, or Bill of 
Exchange ... One anna. 

6. AGREEMENT OR (6.) Whereby the owner or 
MEMORAN DUM occupier of land in 

OFANAGREE- a village in the Bom- 

MENT ... bay Presidency agrees 

to relinquish his 
See Exefpptions^ Schedule rights therein to the 

*11. (No. 2). • Government, and to 

• accept rights in other 
land in exchange for 
the right so relin- 
quishea ... ... Four annas. 

(c.) If not otherwise pro- 
vided for by this 

. Act ... Bight annas. 


C» C M.— — 55 
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SCHEDULE l.—{eaniint$ed). 
Stamp-duty on Instruments — (coniimted). 
(See section S.) 


DEKcaiij'i'ioN OF Instrument. Proper Stamp-duty. 


^ APPOINTMENT, ia 
exociition oC a powor, 
whether of tnielerR or 
of property iiiovoalile 
or immoveable, whore 
fnado by any writing 

not being a Will ... ... ««• ••• Fifteen rupees. 

7. APPUAISEMENT or 
valuation made otber- 
wirto than under an 
order of the Court in 

the coufHe of a suit ... „. The same duty as an Award 

. (No. 10). 

See Exemptions, Schedule 
II. (Nos. 3 & 4). 

APPPKNTICBSIirP- 

DBED ••• Sco Instrument, No. 31. I 

8. ARTICLKS OF AS- 
SOCIATION OF A 

COMPANY ... ... ... Twenty-fire rupees. 

9. A R T I C L E S OP * 

CLERKSHIP or con- 

tract, whcrcly any 
person first ‘becomes 
bound to Borv.' as a 
clerk in order to his 
admission as an Attm*- 
ney in any High 

Court ... ... ... ... ... Two hundred and fifty 

rupees. 

ASSIGNMENT ... See Conveyance, No. 21, 
and Transfer, No. 60. 

A U Til QUIT Y TO 

ADOPT Set; Instrument, No. 88. 

10. * AWARD, that is to Where the amount or 

say, any decision in ‘ value of the property 

writing by an arbi- to which the award 

triitor or umpire on u relates as set forth jn 

refereneo made other- Bueh award doe^ not 

wise than by an ord^^r exceed Rs. 1,000 ... The same duty as a Bond 

of the Court in the, (No. 13) for such amount, 

course of a suit ... ((?;.) In any other case ... Fivo rupees. 

See Exemption, Schedule 

II. (No. 6). 
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SOHEDXTLE I. — 

Stamp-dutt oh Ihstroments — {contimied). 
(See seetioii 5.) 


DicscRfFTtON OP Instrument. 


Proper Stamp-duty. 


(a.) When payable on de- 
mand and the amount 
exceeds Ks. 20 ... One nnna. 


(b.) When pa 5 'nble other- 
• wise than on de- 
mand, but not more 
than one year after 
date or sight. 


11. B I L L OF E X- 
CHANGE OR PRO- 
MISSORY NOTE,-{ 
not being a cheque, 
bond, bank-note, or 
curroncy-nQte 


Rs. 

If the amount of tho 
bill or note does not 
exceed 200 

If it exceeds 200 and does 
not exceed 400 

400 600 

» COO 1,000 
1,000. 1,200 
1,200 1,600 
1,600 5,500 

For every Rs. 2,600 or part 
thereof in cxcohr of Rs. 
2,500 up to Us. 10,000 ... 

For every Rs. 5,000 or part 
thereof in excess of Rs. 
10,000 up to Rs. 30,000. . . 

And for every Us. 10,000 or 
part thereof in excess of 
Re.. 30,000 

(c.) When payiible at more 
than one year after 
date or eight. 


If drawn 
singly. 

If drawn in set of 
•two, for each part 
of the set. 

If drawn in set of 
three, for each 
part of the set. 

Re. A. P. 

Rs. A. P. 

Re. A. r 

0 2 0 

0 10 

0 1 < 

0 4 0 

0 2 0 

0 2 ( 

0 6 0 

0 3 0 

0 2 ( 

0 10 0 

0 5 0 

0 4 ( 

0 12 0 

•0 6 0 

X) 4 C 

10 0 

0 8 0 

0 6 C 

1 8 0 

0 12 0 

0 8 ( 

1 8 0 

0 12 0 

0 8 ( 

3 0 0 

18 0 

1 o' (] 

6 0 0 

3 0 0 

2 0 0 


The flame duty ae a Bond 
(No. 13) for the amount 
of such bill or note. 
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SCHEDULE I. — 

Stamp-duty oir Ivstrumentb — i^ontmued). 
(See section 5.) 


Descrirtion of Instrument. 


Proper Stamp-duty. 


OF LADING ... 

t 

Bee JExemptioyi^ Scbodulo 
II. (No. 7). 


f When the amount or 
value secured does 
not exceed 


Four annas. 

If a Bill of Ladinfr is drawn 
in parts, the proper stamp 
therefor must be borne 
by each one of the set. 


R 

.10 Two annas. 


13. BOND (not otherwise When such amount 
provided for by Ibis or value exceeds 

Act) Ka. 10, blit does 

not exceed 60 Four annas. 


See A dmxnistfation- Bond 
(No. ‘2), CiistoniB- 
Bond (No. 24), 
demnlt(f~Bon(l (No. 
28), Security-Bond 
(No. 14). 

See JEjccmptions^ Schedule 
II. (No. 8). 


When such amount 
or value exceeds 
Rs. 50, but docs 
not exceed ... 100 

and for every Rs, 

100 or part thereof 
in ex(*ess of Rs. 

100 up to ... 1,000 


Eight annas. 


Eight annas. 


and for every Rs. 600 
or part tliereof in 

excess of^ 1,000 Two rupees eight annas. 


14. BOND OR MORT- (a.) When the amount Rs. 
GAOE-DKEl) exe- secured does not 

culi-d by way of se- exceed ... 1,000 

curity for the due exo- 
culioii of an ofViee, 

or to aceount for ^ (5.) In any other case 
inoiu'y received by 
virtue thereof 


The same duty as a Bond 
(No. 13). 

Five rupees. 


See ExemptiouB^ Schedule 
11. (Nos. 8 and 12). 

16. BOTTOMRY-BOND, 

that is to say, any in- 
strumerit whereby the 
master of a sea-going 
ship borrows money 
on the security of the 
ship to enable him to 
preserve the ship or 
prosecute her voyage , 


The same duly as a Bond 
(No. 13). 
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SCHEDULE I. — {contiwtved). 
Stamp-duty on Instruments — {continued). 
(See section 5.) 


DEBCBiPnoN OP Instrument. 

Proper Stamp-duty. 

16. CERTIFICATE OF 

SALE grantee! to the 
purohaBer of any pro- 
perty sold by public 
auction by a Civil or 

Revenue Court, or 

Collector or other 

Revenue- officer ... ••• ••• ... 

• 

• 

The same duty us a Co ri- 
ve} ance (No. 21 for a 
conHideration equal to the 
ainoiiiit of the purchase- 
money. 

17. CERTIFICATE OR 

OTHER DOCUMENT 
evidencing the right 
or title of the holder 
thereof, or any other 
person, either to any 
shares, sciip, or stock 
in or of any Company 
or Aesooiation, or to 
becotno proprietor of 
shares, scrip, or stock 
in or of any Company 
or Association ... 

• 

One anna. 

18. CHARTER-PARTY, 
that is to say, any in- 
strument (except an 

agreement for the ^ 

hire of a tug-steamer) 
whereby a vessel or 
some specified princi- 
pal part thereof is let 
for the specified pur- 
poses of the character ... ... ... 

• 

One rupee. 

19. CHEQUE, for an 
amount exceeding 

twenty rupees ... ... 

One anna. 

20. COMPOSITION- * , 

DEED, that is to say, 
any instrument exe- 
cuted by a debtor, 
whereby he conveys 
his property for the 
benefit of his creditors, 

• 
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SCHEDULE I. — (fontinued). 

Stamp-duty on Instbumbnts— 

{See sectuni 6,) 

Dbscripi'ion of Instrument. Proper Stamp-duty. 


OT whereby payment 
*of a compOHition or di- 
vidend on their clebts 
ia Hreured to the cre- 
ditniH, or wlieroby 
provision is made for 
the continuance of Iho 
delitor’H business, un- 
der the snperviHioii of 
inspectors or under 
letters of liceiiHe, for 
the benefit of his cre- 
ditors ... Ton rupees. 


f WIu n tho amount of 
flio rouvicho-ation 
for such convey- 
ance as set forth 

tlierein docs not Rs. 

exceed ... ... 50 Eight annas* 

‘21. CONVEYANCE, not Wh(‘n it exceeds Rs. 
being a TUANSFKU 50 ^ docs not 
iiientioned in No. GO. exceed ,,, 100 One rupee. 

See EaemptionB, Schedule 

II. (Nob. 6 und 17). por every Rs. 100 8r 

purl thereof in ex- 
cess of RflP'. 100 lip 

to ... .. 1,000 One rupee, 

and for every Rs. .500 
or part thereof in 

L cxccBs of ... 1,000 Five rupees. 

CO-PARTNERSHIP See Instrument, No. 32. 

22. COPY OR EXTRACT, (a.) If the original was 
.certified to he a true not chargeable with 

copy or extract, by or or if the duty 

by order of any public with which it was 

officer, and not charge- ^ chargeable does not 

able under the law exceed one rupee Eight annas, 

for the time being in 
force relating to Court- 

fees L(5.) In any other case One rupee. 

See Exemptions, Schedule 
II. (Nos. 9 and 10). 
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SCHEDULE I. — {^oniimied). 
Stamp-duty on Instruments — {continued). 
{See eection t5.) 


Descripiton of Instrument. Proper Stamp uuty. 


23. COTTNTEUPAUT OR 
duplicate of any 
'instru incut cimrpfeahle 
with Huty, anH in re- 
spect of which the 
]»roppr iluty has been 
paid ... 


24. CUSTOMS-BOND ... 

25. declaration OF 

ANY TRUST of or 
coiicerninjjj any pro- 
perty, when made iiy 
anv writing not being 
a Will 


26. DKLIVEUY-O RDER 
IN RESPECT OF 
GOODS, that is to say, 
any inatrument enti- 
tling any peraon there- 
in named, or hin as- 
signs. or the holder 
thereof, to the delivery 
of any goods lying in 
any dock or port, or 
in any warehouse in 
which goods are stored 
or deposited on rent 
or hire, or upon any 
wharf, such instru- 
ment being signed by 
or on behalf of the 
owner of such goods 
upon the sale or trans- 
fer of the property 
therein, when such 
goods exceed in value 
twenty rupoea 


DEPOSIT OP TITLE- 
DEEDS ... ••• 

DISSOI.UTION OF 
PARTNERSHIP ... 

DUPLICATE 


(a.) If the duty with which 
the original instni- 
iiieut IH chargeable 
does not excccil one 
ru pee, 

(5.) Ill any other case 




See Tn8tru7nentj No. 29. 


See Instrument, No. 33. 
See Counterpart, No. 23. 


The Maine duty as is pay^ibb 
on 4lie original. 

One rupee. 

The same duty as a Secu- 
rity-bond (No. 14). 

Fifteen rupees. 


One anna. 
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SCHEDULE l.—{pontinwai. 
Stamp-dutt on Instruments — {ccwtiniied), 
(See section 5,) 


DuscRiyrioN OP Instrument. 


Proper Stamp-duty. 


27. ENTUY AS AN AD- fin the case of an Advocate 

VOCATE, VAKIL, I or Vakil 

O R ATTORNEY * 

ON THE ROLL OF 

ANY HIGH. 

COU UT in exercise ■{ 
of powers conferred 
on such Court by 
Letters Patent, “ or 
V)y the Legal Practi- , 

tioDcrs' Act, 1884.”® Lin tho case of an Attorney 

See ExemptionXy Schedule 
II. (No. 11). 

EXtJllANGE ... See /wfifnemcn#, No. 35. 

EXTRACT See Copy, No. 22. 

FURTHER CHARGE Sec Instrument, No. 30. 
GIFT See Instrument, No. 36. 

28. INDEMNITY-BOND 
INSPECTORSHIP. 

DEED ... ... See Composition-deed, No. 

20 . 


29. INSTRUMENT 
EVIDENCING AN 
AGREEMENT TO 
SE(’ITRE THE RE- 
PAYMENT OF A 
LOAN made upon-^ 
the deposit of title- 
deeds or otlier value- 
able security, or upon 
the hypotheention of 
moveable property ... 


(a.) When such l<^n is re- 
payable more than 
three months, but 
not mure than one 
year, f rom tlic date 
, of such instrument. 
(5.) When such loan is re- 
payable not more 
tlian three mouths 
from tlie date of 
such instrument. 


■(«•) When the original 
mortgage is one of 
the description re- 
80. INSTRUMENT IM- ferred to in No. 44, 

POSING A FUR- clause (a), of this 

THER CHARGE^' schedule. 

ON MORTGAGED 

PROPERTY (6.) When auch mortgage 

is one of the descrip- 
tion referred to in 
No. 44, clause' (6), 
. of this schedule. 


Five hundred rupees. 


Two hundred and fifty 
rupees. 


The same duty as a Secu- 
rity Bond (No. 14), 


Tho same duty as a Bill of 
E.xchatige (No. 11 (h) ) 
for the amount secured. 


Half tho duty payable on a 
Bill of Excliange (No. 11 
(&) ) for tlie amount se- 
cured. 


The same duty as a Con- 
veyance (No. 21) for a 
consideration equal to the 
amount secured by such 
instrument. 


The same duty as a Bond 
(No: 13) for the arnonot 
secured by such instru- 
ment. 


* The words quoted have been added by Act IX. of 1884, s. 10. 
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SCHEDULE 1 . — {continued). 
Stamp-duty on Instruments — {continued). 
* {See section 5.) 


Description of Instrument. 


Pi^oPBR Stamp-duty. 


81. INSTRUMENT OF 
APPRENTICE- 
SHIP, including 
every writing rcltit- 
ing to tiio eervico or 
tuition of any appren- 
tice, clerk, or servant, 
placed witli any master 
to learn any profession, 
trade, or einployiiient, 
except articles of 
clerkship fNo. 9 of 
this ached ule) 

Soo Exemption. Relied ulo 
II. (No. 12 (c)). 

82. INSTRUMENT OF 

CO-PARTNER- 
SHIP 


33. INSTRUMENT OF 
DISSOLUTION OF 
PARTNERSHIP ... 


34. INSTRUMENT OF 
DIVORCE, that is to 
flay, any instrument 
by which any person 
effects the dissolution 
of his niarriagc 

36. INSTRUMENT OF 
EXCHANGE of any 
property ... 


36. INSTRUMENT OF 
O I FT (OTHER 
THAN A SETTLE- 
MENT OR WILL)... 


Five rupees. 


Ten rupees. 


Five rupees. 


One rupee. 


The flame duty as a Convey- 
ance (No. 21 ) for a conw- 
deration ec}ua1 to the value 
of the property of greater 
value ns set foith in such 
instrument. 


Thc[flnnie duty as a Convey- 
ance (No. 21) for a consi- 
deration equal to the value 
of the property sh net 
forth in such instrument. 


O. 0. M.— 86 
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SCHEDULE I. — {continued). 
Stamp-duty on Instruments — {continued). 
(See section 5.) ^ 


DEsciiipyiON 


37. INSTRUMENT OF 
PARTITION 


38. I N S T R U M ENT 
(OTHER TUAN A 
Wrr.TO CONFER- 
RING OR FUR- 
PORTlNfi TO CON- 
FER AN AUTHOR- 
ITY TO ADOPT ... 

INSURANCE. 


39. LEASE. 

See Api'fement to lease 
(No. 4). 

Sec Rjrcmpfiona^ Sche- 
dule II. (No. 13), 


I NSTRUMENT. 


See Policy^ No. 49. 

f («e.) Where by such lease 
the rent i*8 fixed and 
uo premium in paid 
or delivered and such 
lease purports to be 
for a term — 
of less than one year ... 


of not lena than one 5 ’ear, 
but not more tlian 
llirce years • 


exceeding three j'cars . 


(&.) lYherc by nnch lease 
the rent is fixed and 
no premium is paid 
or delivered, and an eh 
leaso does not pur- 
port to bo for any 
definite term 


Propicr Stamp-dutv. 


The same duty as a Rond 
(No. 13) for tlie amount 
of the value of the pro- 
perty ilivided as set forth 
in such instrument. 


Ten rupees. 


The same duty as a Rond 
(No. 13) for the v\holo 
amount payable or deliver- 
able under such lease. 


The same duty as a Rond 
(No. 13) for the average 
annual rent reserved. 

The same duty as a Convey- 
ance (No. 21) for a consi- 
ders tioii equal to tho 
amount or value of tho 
average unuual rent re- 
served. 


The same duty as a Convey-r 
ance (No. 21) for a consi- 
deration equal to the 
amount or value of the 
average annual rent which 
would be paid or delivered 
for tho first ten years if 
the lease continued bo 
long. 
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SCHKDULE T. — {coiUinueil). 
Stamy-duty on Instruments — {contunied). 
(See section 5.) 


Dbscuiption of Instuument. Prwn'En Stamf-uoty. 


(r.) Where the lease is 
gruntiitl for a line or 
prenn‘nm,anil where 

uo rout ia reaerveil The same (hity as a Con- 
veyance (No. 21) 1‘or a 
eonsiiloration equal tolho 
amount or value of such 
lino or preininm as sot 

39. LEASE — {cnntd.). forth in the lease. 

See Agreement to lease (d.) Whore the ha^e is 

(No. 4). gianl<‘<l foraiim'or 

See Exemptions^ Scho--< pnoninm in addiiion 

dulo II. (No. 13.) to rent reserved ... The saino duty as a Con- 

veyance ^Nn. 21) for a 
onn'sideration LM'jual to tho 
amount or vain of such 
lino or preiniui i as set 
f(a*th in tho leimo, in ad- 
dition to the d ty which 
uonid liav< l>ee payaljlo 
on .sn(‘li lea e if o line or 
pierniiiin had ;(‘n paid 
or «h liven'd ; 

Trovidiil lhat wlien an 
agreement tt> leaso is 
htainped with th<j ad 
rfdorem stamp required 
fi»r a lease, and a lease in 
pursuance of such agreo- 
ment is snhRoquenlly exe- 
cuted, the duty on such 
lease shall not exceed 
eight annas. 

40. LETT R It OF ALLOT- 
MENT OF SHARES 
in any Company or 
proposed Company, or 
in r<*spect of any loan 
to ho raised by any 
Company or proposed 

Company ... ... One anna. 

41. LETTER OF CRE- 

DIT, that is to say, 
l^ny instruinent by 
wbicb one person au- 
thorizes another to 

give credit to the per- 
son in whose favour it 

is drawn One anna. 
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SCHEDULE L — {continued). 

Stamp-duty on Instruments— 

{See section 6 . ) 


Description op Instrument. Proper Stamp-duty. 


42. LETTER OF LI- 
CENSE, that is to flay, 
any ngreomoiit be- 
tween n debtor and his 
creditors that tho 
^•^^tor Hhall, for a spe- 
cified tiiiio, Hiinpend 
. their elaiina, and allow 
the debtor to carry on 
hnsineMH at his own 
discretion 


43. 


memorandum 

OF ASSOCIATION 
OFACOAPPANY ... 


Ten rupees. 


Fifteen rupees. 


44. MORTOAGE-DEE n 

not pruvid<d for by 
No. 14, No. 15, No. , 
2*1 or No. 55 of this 4 
schedule ,,, 


.) When at tlie time of 
execution possf'ssion 
of the property or 
any part of tho pro- 
port}^ coiTiprisid in 
puch deed is given 
hj' the mortgagor or 
agreed to bo given. 


The same duty as a Convey- 
ance (No. 21) for a con- 
sideration equal to the 
amount secured by such 
deed. 


Sco ExfmpHonx, Schedule 
II. (No. 12 and No. 
14 (6)). 


(6.) When at tho time of 
execution poBscssion 
is not given or agreed 
to be given as afore- 
said. 


The flame duty as a Bond 
(No, 13) for tho amount 
secured by such deed. 


46. NOTAItl AL ACT, 
that is to say, auy 
inalriimont, ondorso- 
incnt, note, attesta- 
tion, certificate, or 
entry made or siirncd 
by a Notary Pnhlic in 
Hie execution of the 
duties of his office, or 
by *ny other person 
lawfully noting as a 
Notary Publio 

46. NOTE OR ME.MO- 
KANDUM. sent liy . 
Broker or Affont to 
ni8 principal, intiniat- 
•r'B tho purchase or 


One rupee. 
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SCHEDULE 1. — (cMitirmed). 
Stamp-duty on Instruments — (roiitinued). 
(See section 5.) 


Description of Instrument. 


^^JO^Eu Stamp-duty. 


sale on account of such 
principal of any goods, 
stock, or marketable 
security exceeding in 
value twenty rupees 

47. NOTE OF PROTEST 
BY THE MASTER 
OF A SHIP 

PARTITION 

PARTNERSHIP 

48. PETITION FOR 

LEAVE TO PILE 
A SPEOIFIOATION 
OF AN INVEN- 
TION, or for the ex- 
tension of the term of 
tlie exclusive privilege 
of in.ikiiig or using 
or selling such inven- 
tion in India ... 


One anna. 


Eight annus. 


See Instrument^ No. 37. 

See Instrument, Nos. 32 
and 33. 


One hundred rupees. 


49. POLICY OF INSUR- 
ANCE 

See Exemption, Schedule 

11. (No. 14 (a)). 


(a.) In the crho of Scu- 
insiirance — ^ 

When the anion lit 

insured does not Rs. 

cxi’i*«*d ... 1,000 

And for every fnr- 
tlnT sum of Ra. 

1,000 or part 
thereof in excess 

of 1,000 

(ft ) In the case of 
any other insur- 
ance — 

When the finiount 
insured does not 
exceed ... 1,000 

And for eveiy fur- 
ther Slim of Rs. 

1 ,000 or fisrt 
thereof in excess 
of 1,000 I 


If drawn 
singly. 


Rs. A. P. 


0 4 0 


0 4 0 


0 6 0 


0 6 0 


If drawn in 
diiplieuto, for 
each part. 


Rb. a. P. 


0 2 0 


0 2 . 0 


0 3 0 


0 3 0 
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SCHEDULE I. — (continued). 

Stamp-duty on Instruments — ( continued ). 

(See section 5.) 

De.sciui;tion of Instrument. Proper Stamp-duty. 


(a.) VVlif?n executed for the 
sole purpose of pro- 
cnrinir the presenta- 
tion of one or more 
docu men ts for regis- 
tration in relation to 
a Hingle tiunsaction Eight annas. 

(b.) When nutliorizing ono 
person or more to 
act in u single trans- 
action other than 
tliat mentioned 
in («) One rupee. 

50. POWRIt-OE-ATTOR- '( («.) When authorizing not 
NRY, not heing a more tlum five per- 

proxy ehargealdo eons to act jointly 

under No. 51. and severally in 

more than one trans- 
action or generally Five rupees. 

(d.) When authorizing 
more than five but 
not more than ten 
persons to act jointly 
and sovcrallj in more 
than one transaction 
or gotierally ... Ten rupees. 

(c.) In any other case ... One rupee for each person 
authorized. 


Explanation . — For the purposes of this nuinher more 
persons thnn one, when belonging to the same firm, 
shall bo docniod to be one person. 


PROMISSORY NOTE See Bill of Exchange^ No 

11 . 


PROTEST, that is to say, 
any declaration in writ- 
ing made hy a Notary 
Pnblie, or other person 
law fully acting n.s such, 
attesting the dishonour 
of a hill of exchange or 

piomiM«iory note ... See Notarial Act, N*', 45. 
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S0SFEDUL12 1 . — (ron tinned). 
Stamp-duty on Instruments — {continn$d). 
{See section 5.) 


Description of Instrument. 


Pnnpicu Stamp- DUTY. 


PROTEST BY TTIE 
MASTER OF A 
SHIP, tliat is to say, 
anj’ declaration of the 
particulars of her voy- 
age drawn up by him 
with a view to the iid- 
jiistmcnt of losses or 
the calculation of 
averages, and every 
declaration in writing 
made by liiui against 
charterers or tlic con- 
signees for not loading 
or unloading the ship, 
when such declaration 
is attested or certified 
by a Notary Public or 
other person lawfully 

acting as such ... Seo Notarial Act, No. 46. 


61. PROXY empowering 
any person to vote at 
any one meeting of — 

(tt.) Members of a Ooin- 
puny whoso stock or 
funds is or are divi- 
ded into shares and 

transferable : One anna. 

(b.) Municipal Comniis- 
sioners : 

(c.) Proprietors, Members, 
or Contributors to 
the funds of any 
Institution 

52. BECE I PT FOR 
ANY MONEY OR 
OTHER PROPER- 
TY* THE AMOUNT 
OR VALUE OF 
WHICH EXCEEDS 

TWENTY RUPEES One anna. 


See Exemptions, Schedule 
II. (No. 16). 
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SCHEDULE 1. — (coniinued)^ 
Stamp-duty on lNSTRUMBNTS—(con<wmed). 
{See section 6.) 


Dbsobip^ion op Instuumbnt. 


Proper Stamp-duty. 


63. TIE.CON VE Y A N C E 
OF MORTGAGED 
PROPERTY 


'(a.) If the consi- 
deration for 
which the pro- 
p (i r t y was 
in o r i^ai^cd 
does not ex- Rs. 
Cecil ... 1,000 


The same duty as a Con- 
veyance (No. 21) for the 
amount of sucli considera* 
tion as sot forth in the 
re-conveyauco. 


L (b-) In any other caso 


Ten rupees. 


64. RELEASE, that is to 
Hay, any instrument 
wherohy a person re- 
nounces a claim upon 
another person or 
npainet any specified 
property 


r(«.) If the amount 
or value of the 
claim (Iocs not 
exceed ... 1,000 


(6.) In any other case 


55. RESPON DENTI A- 
BOND, that is to say, 
any instrument secur- 
ing a loan on the cargo 
laden or to bo laden on 
board a ship and mak- 
ing repayment contin- 
gent on the arrival of 
the cargo at the port 
of destination 


The same dnt}" as a Bond 
(No. 13) for such amount 
or value as sot forth in. 
the release. 

Five rupees. 


The same duty as a Bond 
(No. 13). 


66. REVOCATION OP 
•ANY TRUST of or 
concerniug any pro- 
perty by any instru- 
ment other than a 

Will Ten rupees. 


67. SETTLEMENT ... The same duty as a Bond 

(No. 13) for a sum equal to 
the amount or value of the 
property settled as set 
forth in such settlement* 
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SOHEDUIiE I. — (contimted). 
Stamp-duty on Instruments — (continued). 
(See section 5 . ) 


Description of Instromrnt. Proper Stamp duty. 


68. SHIPPING-0 U D E R 
for or relating to the 
conveyaoce of goods 

on board of an^' vessel One anna. 

SPECIFICATION ... See Petition, No. 48. 

f (a.) When the duty 

which the leaf*?' is 

59. SURRENDER OP chargeable does 

LEASE ... exceed five rupees... j The duty with which such 

lease is churgcablo. 

See Kxeniption^ Schedule 
II. (No. 16). 

L(5.) In any other case ... Five rupees. 

(«.) Of Rhnrcs in a Com- 
pany or Association. Onc-qimrter of the duty 
payable on a Conveyanco 
(No. 21). 

(b.) Of any interest so- 
enred by a Rond, 

Lease, Mortgage- 
deed, or Policy of 
IfiHU ranee — 

1. If the duty on such 

Bond, l^iiRC, Mort- 
gago-dred, or Policy 

60. TRANSFER doe.s not exceed five 

. rupees ... ... The duty with whicli such 

See Exemptions. Schedule ^ Bond, Le.ase, Mortgage- 

11. (No. 17). deed, or Policy of Insur- 

ance is chargeable. 

2. In any other oase ... Five rupees. 

(c.) Of any property under 
the Adininistrator- 
GeneraPw Act, 1874, 
section ,31 Ten rupees. 

(^.) Of any trust-pro- 
perty from one 
trustee to another 
trustee without cou- 

^ sideration ... ... Five rupees. 

TRUST See Declaration^ No, 25. 

Itevocation, No. 56. 

O. C. M.— 57 
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SCHEDULE L— (cowc*M*rf). 

. Stamp-duty on Instruhkntb — (concluded), 
(See section 5,) 


Description of Instrument. 


Proper Stamp-duty. 


^ VALUATION ... Sec Appraisement^ No. 7. 

61. W A.RR ANT*l<’01i 
GOODS, that ia to 
say, any inatninient 
ovidencinp: the title of 
any person therein 
named, or his assigns, 
or the holder thereof, 
to the property in any 
goods lying in or upon 
any dock, warchonso, 
or wharf, such instru- 
ment being signed or 
certified *by or on be- 
half of the person in 
whoso custody such 
goods may bo 


Four annas. 
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SCHEDULE TL 

1NSTRC7MKNT8 EXEMPTED PROM StAMP-DUTY. 

1. Affidavit OP declaration in writing when made — 

(a) as a condition of enlistment under the Indian Articles of War ; 
(h) for the immediate purpose of being filed or used in any Court 
or before the officer of any Court ; or • 

(c) for the sole purpose of enabling any person to receive any pen- 
sion or charitable allowance. 

2* Agreement or memorandum of agreement — « 

(а) for or relating to the sale of goods or merchandise exclusively, 

not being a note or memorandum chargeable under No. 46 
of Schedule 1. ; 

(б) for service in British Burma under the Chief Commissioner of 

that Province entered into between Natives of India emi- 
grating to British Burma and the Superintendent of State 
Emigration or other Government oflicer acting as represen- 
tative of the said Chief Commissioner ; 

(c) made by raiyats for the cultivation of the poppy for Govern- 

ment ; 

(d) made in the form of tenders to the Government 6f India for or 

relating to any loan ; 

(e) made regarding the occupancy of land denoted V)y a survey- 

number, and the payment of revenue therefor, under Bom- 
bay Act 1. of 1865 ; 

(/) made under the European Vagrancy Act, 1874, section 17. 

3* Appraisement or valuation made for the Information of one party 
only, and not being in any manner obligatory between 
parties either by agreement or operation of law. 

4. Appraisement of crops for the purpose of ascertaining the amount to 
be given to a landlord as rent. 

6. Assignment of copyright by entry made under Act No. XX. of 

1847, section 5. 

6* Award under Bombay Act VI, of 1873, section 81, or Bombay 
Act III. of 1874, section 18. 

7. Bill of lading, when the goods therein descril)ed are received at a 

place within the limits of any port as defined under tho 
Indian Ports Act, 1875, and are to be delivered at another 
place within the limits of the same port. 

& Bond when executed by — 

(a) the sureties of middlemen (lambardars or khattadurs) taking 
advances for the cultivation of the poppy for Government ; 
(5) headmen nominated under rules framed in accordance with 
Bengal Act III. of 1876, section 93, for the due performance 
• of their duties under that Act ; 

(c) any person fdr the purpose of guaranteeing that the local in* 
come derived from private subscriptions to a charitable dis- 
pensary or hospital or any other object of public utility shaU 
^ not be less than a specified sum per monsem. 

9. Copy of any paper which a public officer is expres-sly required by law 
to make or furnish for record in any public office or for any 
public purpose.^ 
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SCHEDULE II. — '{ctjihHnueJ^. 

Instruments exempted from Stamp-duty— i^conivnue^* 

10. Copy of registration of emigrants furnished under section 27 or 

section 29 of the Indian Emigration Act, 1871. 

11 . Entry — 

(а) of anu-dvocate, vakil, or attorney, on the roll of nny High Court 

'when he has previously been enrolled in a High Court 

(б) on the roll of any High Court, as an attorney, of an articled 

cl^rk bound as such before this Act comes into force. 

12. Instruments — 

(а) executed by persons taking advances under the Land Improve- 

ment Act, 1671, or by their sureties, as security for the 
repayment of such advances ; 

(б) executed by oflicers of Government or their sureties to secure 

the due execution of an oliice or the due accounting for 
money received by virtue thereof ; 

(c) of apprenticeship executed by a Magistrate under Act XIX. of 
1850, or by which a person is apprenticed by or at the 
charge of any public charity. 

13 . Lcasbs and Counterparts — 

{a) Leases of fisheries granted under the Burma Fisheries Act, 
1875; 

(6) Lease, executed in the case of a cultivator without the pay- 
ment or delivery of any fine or premium, when a definite 
term is expressed and such term does not exceed one year, 
or wlien the annual rent reserved docs not exceed one 
hundred rupees ; 

(c) Counterpart of any lease granted to a cultivator. 

14 . Letter — 

(a) of cover or engagement to issiie a policy of insurance : 

Provided that, unless such letter or engagement hear the stamp 
prescribed by this . Act for such policy, nothing shall be 
claimable thereunder, nor shall it be available for any pur- 
pose except to compel the delivery of the policy therein 
mentioned ; < 

(2>) of hypothecation accompanying a bill of exchange. 

15 . Receipt — 

(a) endorsed on or contained in any instrument duly stamped, or 
exempted under this schedule, No. 18, acknowledging the 
receipt of the consideration-money therein expressed, or 
the receipt of any principal- money, interest, or annuity, or 
other periodical payment thereby secured ; 

(ft) for any payment of money without consideration ; 

(c) for any payment of rent by a cultivator on account of land 

assessed to Government revenue^ or (in the Presidencies of 
Port St. George and Bombay) of inAm lands ; 

(d) for pay by non-commissioned officers or soldiers of Her 

Majesty's Army, or Her Majesty's Indian Army, when 
serving in such capacity ; 


. 10 . 


The words, •* mitoblithed by Royal Cbartor, have boon repealed by Act IX. of 18S4, 
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SCHEDULE IT, — (conduced). 

Instrument exempted Prom Stamp-duty — {cmichuled). 

(e) for pensions or allowances by persons receiving such pensions 
or allowances in respect of their service as such non-coin- 
nnssioned officers or soldiers, and not serving tin* Coveni- 
iiient in any other capacity ; * 

( /*) given by holders of family-certificates in cases whore the person 
from whose pay or allowances the sum comprised iu^Uic^ 
receipt has been assigned is a non-com ijjiissioned officer or* 
soldier of either of the said Armies, and serving in such 
capacity ; 

isj) given by a headman or lainbardtir for land-revenue or taxes 
collected by him ; 

(/<) given for money or securities for iiionoy deposited in the hands 
of any banker, to be accounted for : 

Provided the same bo not expressed to be rccoiv«id of, or by the 
hands of, any other than the person to whom the same is to 
be accounted for : 

Provided also, that this exemption shall not extend to a rectsipt or 
acknowledgment for any sum paid or depositc^cf for or upon a 
letter of allotment of a share?, or in respect of a call upon 
any scrip or share of or in any Oompany or Association, or 
proposed or intended Oompany or Association. 

16 . Surrender of lease when such lease is exempted from duty. 

17 . Transfers by endorsement — 

(а) of a bill of exchange, cheque, or promissory note ; 

(б) of a hill of lading ; 

(c) of a policy of insurance ; 

(d) of mortgages of rates and taxes authorized by any Act for tho 

time being in force in British India ; 

(e) of securities of the Government of India ; 

(f ) of a warrant for goods (JTo. 61 of sclicdule 4 .). 

General Exemption. 

18 . Any instrument executed by, or •on behalf of, or in favour of. 

Government in cases where, but for this exemption, tho Govf*rn- 
meiit would ho liable to pay the duty chargealdo in respect of 
such instrument. 
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Niimlier and year. 

XX. of 1847 

X. of 1866 

XVIII. of 1869 ... 

VII. of 1871 .. 

XIX. of 1873 .. 

II. of 1874 .. 

IX. of 1874 .. 

XV. of 1876 .. 


SCHEDULE III. 

Acts Rbpbaled. 

Subject or short title. 


Copyright 


The Indian Companies Act. 


Tlio General Stamp Act ... 


Tho Indian Emigration Act 


The North-Western Pro- 
vincesLund Uevenue Act, 
1873. • 


The Adniinistrator-G e n e- 
ral’s Act. 


• Tho European Vagrancy 
Act. 


Bombay Municipal Deben 
tures. 


Extent of repeal. 


In section five, the words, 
“ without b(?ing subject to any 
stamp or duty.” 


In section eleven, the words, 
Khali bear the same stamp 
•as if it were a deed, and.” 


In section sixteen, the words, 
“they shall bear the samo 
Ktanip as if they were con- 
tuiued in a deed.” 


The whole. 


In sections twenty-seven and 
twerdy-niue, tho wo'rds, 
“which shall not require a 
stamp.” 


In section one hundred and 
eighty-three, the words 
“stamped or.” 


In section tbirty-one, the words, 
“ bearing a stamp of ten ru- 
pees and.” 


In section seventeen, the words, 
“may be on unstamped, paper 
»nd.” 


n section two, the words, “ and 
no such indorsement shall be 
chargeable with any stamp- 
duty.” 
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INDIAN SUCCESSION ACT, 

NO. X. OF 1865.* 

Reobiveo tub G.-Q.’s Absent on the IGth March 18G5. 

An Act to amend and define the Law of Intestate and Testamentary Succession 

in British India, • 

s 

Whereas it is expedient to amend and define the rules of law applicablo 
p , j to 1 ntestate and Testamentary Succession in British 

India j It is enacted as follows : — 


• PART 1. 

Preliminary. 

Short HMfl This Act may be cited as “The Indian 

Succession Act, 1865.” 

2. Except as provided by this Act or by any other law for the time being 

Act to constitute law of Bri- force, the rules herein contained shall constitute 
tish India in cases of intestate the law of British India applicablo to all cases of 
or tosumentary succession. intestate or testamentary succcssion-f 

Interpretation-olauso. 3. In this Act, unless there be something re- 

pugnant in the subject or conto.xt — 

Words importing the singular number include the plural : words im- 
porting the plural number include the singular ; and words importing the 
male sex include females : 

“ Person ” includes any company or association, or body of persons, whe- 
ther incorporated or not : , 

“ Year ” and “ month ” respectively mean a year a month reckoned ac- 
cording to the British calendar : 

“ Immoveable property ” includes land,«incorporeal tenements, and things 
attached to the earth, or permanently fastened to anything which is attached 
to the earth : 

“ Moveable property ” means property of every description except im- 
moveable property ; 

“ Province ” includes any division of British India having a Court of the 
last resort : 

“ British India ” means the territories which are or may become vested 
in Her Majesty or Her Successors by the Statute 21 &: 22 Vic., cap. 106 (An 
Act for the better Government of India)^ other than the Settlement of Prince 
of Wales’s Island, Singaporof and Malacca : 


* As to tho ezemptioii of Pfirais from portions of tho Succession Act, see Act XXI. of 1866, 
s. 8. As to the application of portions of the Succession Act to the wills of Ilindits, Jainas, 
Sikhs, and Buddhists in tho Local Provinces and in the towns of Madras and Bombay, see Act 
XXL of 1870. 

t See 12 B. L. R. 427. 
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1806. 
Act 10. 


“ Disf rict Judge ” tneapa the Ji;dge pf a principal Qivil Ooprt of original 
jurisdiction : 

“ Minor means any person who shall not have completed the age 
of eighteen years, and “ minority ” moans the status of such person : 

** Will ” moans the legal declaration of the intentions of the testator with 
respect to his property, which he desires to be carried into effect after his 
death : 

** Codicil ” meems as instrument made in relation to a will, and explana- 
ing, altering, or adding to its dispositions. It is considered as forming an 
additional part of the will. 

• *“ Probate ” m^ans the copy of a will certified under the seal of a Court 

of competent jurisdiction, with a grant of administration to the estate of the 
testator : 

^ Executor means a person to whom the execution of the last will of a 
deceased person is, by the testator’s appointment, confided : 

Administrator ’’ mi:ans a person appointed by competent authority to 
, administer the estate of a deceas(‘d person when there is no executor : 

And in every part of British India to wliich this Act shall extend, 
“ Local Government ” shall mean the person authorized by law to administer 
executive government in such part ; and 

“ High Court ” shall mean the highest Civil Court of Appeal therein, 
and, for the porposes of section 242, 242A, 246A, and 277A, shall include 
the Court of the Rt‘cordcr of Rangoon, t 

4. No person shall, by marriage, acquire any interest in the property of 
Intorosta and i»owor» not the person whom he or she marries, nor become in- 
acquirod nor lost by marriago. capable of doing any act in respect of his or her 
own property, which he or she could have done if unmarried.! 

PART II. 

Op Domicile. 

Uw repilating .nccoasion „ . P' Sncoessioh to tho immoveable property in 
to deceased person’s iminove- British India of a person deceased is regulated by 
able and iiiovcablo borperty the law of •British India, wherever he may have 
respoccivo y. domicile at the tinui of his death. 

Succession to the moveable property of a person deceased is regulated by 
the law of the country in which^hc had his domicile at the time of his death. 

lllusti'ations, 

(ec.) A, having his domicile in British India, dies in France, leaving moveable 
property in France, moveahio property in England, and property, both moveable 
and iinmovoaf>)(% in British India. Tho successinn to the whole is regulated by the 
law of British India. 

Jib.) A, an Englishman, having his domicile in France, dies in British India, and 
leaves property, both moveable and immoveable, in British India. The succession 
to the movcahle property is regulated by the rules which govern, in France, the 
Buocession to the moveable property of an Englishman dying domiciled in France, 
and the succession to tlie iimnoveable property is reflated by the law of British 
India. • 


* See 1 B. L. R., 0. 0. J., 13 ; Act IX. of 1875, s. 3. 

+ See Act XIII. of 1875, s. 1. 

t See 8 B. L. R. 372. ** This section shall not apply, and shall be doemod never to have 
applied, to Any marriage, one or both of the parties to wliich professed, at the time of the 
niarruigo, tho Hindd, Muhammadan, Buddhist, Sikh, or Jaiua religion."— Act 1X1. of 1874, s. 2, 
last para. 
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One domicile only affects 6. A person can only have one domicile for I860r 

succession to moveables. the purpose of succession to his moveable property. '■** 

7. The domicile of origin of every person of legitimate birth is in the 
Domicile of orif^in of per- country in which, at the time of his birth, his 
son of legitimate birth. ^ father w'as domiciled ; or, if he is a posthumous 

child, in the country in which his father was domiciled at the time of the 
father’s death. , 

Jflutttraiiott, 

At the time of the birth of A, his father was dnmioiled in England. A’s dorr.i- ^ 
cile of origin is in England, whatever may be the country in wjiich he was born. 

ft The domicile of origin of an- illegitimate child is in the country in 
Domicile of origin of illegi. which, at the time of his birth, his mother was 
timato child. domiciled. 

Continuance of domicile of 9. The domicile of origin prevails until a new 

origin. domicile has been acquired. 

10. A man acquires a ifew domicile hy taking up his fixed habitation 
Acquisition of now domi- in a country which is not that of his domicile of 
cile. origin < 

JSonpIanation . — A man is not to be considered as having taken up his 
fixed habitation in British India merely hy reason of his residing there in 
Her Majesty’s civil or military service, or in the exercise of any profession 
or calling. 

Itlusiraiions. 

(rt.) A, whose domicile of origin is in England, proceeds to British India, where 
he settles ns a barrister or a merchant, intending to reside there during the remain^ 
dor of his life. Ills domicile is now in British India. 

(/;.) A, whose domicile is in England, goes to Auslrin, and enters the Austrian 
service, intending to roniain in that service. A has ncqniivd a domicile in Austria. 

(c.) A, whoso domicile of orijE^in is in Prance, conicH to reside in British India 
tinder an engagement with the British Indian (Government for a certain number of 
years. It is his intention to return m Prance at the end of that period. He does 
not acquire a domicile in British India. 

(n.) A, wJiose domicile is in England, goes to reside in Brj^iisli India for the 
purpose of winding up the affairs of a parffnership whicdi has been dissolved, and 
witli tlie intention of returning to England as soon as that purpose is accomplished* 
fie does not, by such residence, acquire a domicile in British India, however long 
the residence may last. ^ 

(e.) A, having gone to reside in British India under tlio circumstances mention- 
ed in the last preceding illustration, afterwards alters his intention, and takes up his 
fixed habitation in British India. A has acquired a domicile in Brit idi India. 

(/.) A, whoso domicile is in the French Settlement of Chandernagore, is com- 
pelled by political events to take refuge in (lalcurta, and resides in Calcutta for 
many years in the hope of such political changes as may enable him to return with 
safety to (3handernagore. He does not, by such residence, acquire a domicile in 
British India. 

(igr.) A, having come to Calcutta under the circumstances stated in the last pre- 
ceding illustration, continues to reside there after such political changes have oc- 
curred as would eoalile him to return witli safety to Chandernagoro, and be intends 
that his residence in Calcutta ^hall he permanent. A has acquired a domicile io 
British India. , 

H. Any person may acquire a domicile in British India by making 
Special mode of acquiring and depositing in some office in British India (ta 
domicile in British India. be fixed by the Local Government)* a declaration 

* See, as to Dudh, 15tb July p. 813 ; as to British Burma, tWdf* 

2dth July 18C5, p. 845. 
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^806. ia writing under hia liand of his desire to acquire such domicile, provided 
' ^ that he shall have been resident in British India for one year immedkitely 
IQ. (he time of his making such declaration. 

12. A person who is appointed by the Government of "one country to be 
Domic?, not acqnired by »m'«S8ador, consul, or other reprerontutiw in 
residence as representative of another country, does not acquire a domicile m 
foreign (^ornmcnt, «r as (he latter country by reason only of residing there 
part of his family. pursuance of his appointment ; nor does any 

Cither person acquire such domicile by reason only of residing with him as 
"'{part of his family ^ as a servant. 

Continuance ^ new do- IS. A new domicile continues until the for- 
aMoile* mor domicile has been resumed, or another has 

been acquired. 

14. The domicile of a minor follows the do- 
Mlnor’s doMicilo. tticile of the parent from whom he derived his 

' domicile of origin. 

Excepti(m.~-The domicile of a minor does not <diangc with that of his 
parent, if the minor ia married, or holds any office or employment in tlie 
fcrvicc of Her Majesty, or has set up, with the consent of (he parent, ia 
any distinct bu8i4iess. 

Domidio acqnirod by wo- 16. By marriage a woman acquires the domi- 
man on marriage. die of her husband, if she had not the eama 

domicile Ik? fore. 


fife's domidio daring mar- 16. The wife’s domicile during the marriage 
follows the domicile of her hu.sband. 
iSxceplioTu — The wife’s domicile no longer follows that of her husband 
if they be separated by the sentence of a competent Court, or if the husband 
is undergoing a sentence of transportation. 

Minor's acquisition <»f new 17^ Except in the cases above provided for, 

donicila. ^ person cannot during minority, acquire a new 

domicile. 

18. An insane person cannot acquire a now domicile in any other way 
Lunatic’s acquisition of new than by Ihs domicile following the domicile of 
domidio. another person. 

Succession to moveable pro- , If a man dies leaving moveable property 

pertyia British India, in ab- m Britt 'ih India, in the absence of proof of any 
owe of proof of domicile domicile elsewhere, succession to the property if 
^ regulated by the Iqw of British India. 


domidio. 

Succession to moveable pro- 
perty ia British India, in ab- 
sence of proof of domicile 
olaowhero. 


PART IIL 
Of OONSANGDINm. 

so. Kindred or consanguinity is the connexion or relation of pexuotif 

Xindradoreonaantcuinity. *«»«* »«« "tock or comiDOD all. 

cestor. 

21. Lineal consanguinity is that which suftsista between two persons, 

UdmI eonwiMiDfty. “ desSended in a direct line from the 

^ ^ Other, as between a man and his father, grand- 

father, and great-grandfather, and so upwards in the direct ascending line J or 
between a man, his son, grandson, great-grandson, and so downwards in the 
direct descending line. 

Every ^neration constitutes a degree, either ascending or descending. 
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A man’s father is related to him in the- first degree, and so liko'wise is 
his son ; his grandfather and grandson in the second degree ; his great-grand- 
father and great-grandson in the third. 

22. Oollaterai consanguinity is that which subsists between two persons 

. who are descended from tlie same stock or anoestolTr 

/O a eonoangumt y. neither of whom is descended in a direot line 

from the (>ther. • 

For the purpose of ascertaining in what degree of kindred any collateral 
relative stands to a person deceased, it is proper to reckon upwards from tha 
person deceased to the common stock, and then downwards to IIm» collateral'’ 
relative, allowing a degree for each p<^rsou, l>oth ascend ftig and descending. ‘ 

23. For the purpose of succession, tlujro is no distinction between those- 

Por«.me beW for pm-poso of ^ P«' s®*' through hi* 

sucoesHion to be similarly re- father, and those who are related to him through 
lated to deceased. his mother ; 

nor between those are relaU‘d to him by the full blood, and those 
who are related to him by the half blood ; 

nor between those who wore actually lx>rn in his life'-thne, and those 
who, at the date of his death, were only ct>ncoived in the womb, l>ut who 
have Ijeen subsequently born alive. 

Mode of computing decrees 24 In the annexed table of kindred, the de- 

€>f kindred. greos are computed as far as the sixth, and are 

marked by numeral figures. 

The person whose relatives are tol>e reckoned, and his cousin-german or 
first cousin, are, as shown in the table, related In the fourth degree ; there 
being one degree of ascent to tho father, and another to the common ancestor, 
the grandfather ; and from him one of descent to the uncle, and anotlier to 
the cousin-german ; making in all four degrees. 

A grandson of tlie brother and a son of the uncle, i. «?., a great-nephew 
and a cousin-german, are in equal degretj, being each four degrees removed. 

A grandson of a cousin-genhati is in the same degree as the grandson o£l 
a great-uncle, for they are both in the sixth degree of kindred* 
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As to what property de- 
ceased oonsidered to have 
died intestate. 


PART IV. 

Op Intestacy. 

25. A man is considered to die intestate in 
respect of all proptTty of which he lias not made a 
testamentary disposition which is capable of takinif 
effect ® 

Illustrations, 


Act 10. 


(a.) A has left no will. He has died intestate in respect of the whole of his 
property. ^ ^ 

(6.) A has left a will, whereby he has appointed B his cecccutor ; but the will 
contains* no, .other provisions. A has died intestate iu respect of the disiribiiiiou e£ 
his property. 

(c.) A has bequeathed liis whole property for an illegal purpose. A has died, 
intestate in respect of the distribution of ins property. 

(rf.) A has bequeathed 1,000/. to B, and 1,000/. to the eldest son of C, and has 
made no other bequest ; and lias died leaving the snni of 2,000/. and no other pro- 
perty. C died before A witljpnt having ever had a son. A has died intestate in 
respect of the distribution of 1,000/. 

26. Such property devolves upon the wife or husband, or upon those 
Devolution of such pro- who are of the kindred of the deceased, in the 
order and according to the rules herein prescribed. 
Explanation . — The widow is not entitled to the provision hereby made 
for her, if by a valid contract made before her marriage she has been excluded 
from the distributive share of her husband’s estate. 


27. Where the intestate has hjft a widow, if he has also left any lineal 
Whew Intestate has loft descendants, one-third of his property sliall beJong 
widow and lineal descendants, to his widow, and the remaining two-thirds shall 
or widow and kindred only, or go to his lineal descendants, according to tiio rules 
widow and no kindred. herein contained. 

If he has left no lineal descendant, but has left persons who are of kin- 
dred to him, one-half of his property shall belong to his widow, and the 
other half shall go to those wilo are of kindred to him, iu the order and 
according to the rules herein contain(‘d. 

If he has left none who are of kiiAlred to him, the whole of his property 
shall belong to his widow. 

2a Where the intestate has left no widow, his property shall go to his 
Whorejmteatato haa left no lineal descendants or to those who are of kindred 
widow, and where ho hae left to him, not being lineal descendants, according to 
no kindred. herein contained ; and if ho has left none 

who are of kindred to him, it shall go to the Crown. 


PART V. 

Op the Distribution op an Intestate's Property. 


(a.) When he has left lineal descendants. 


29. The rules for the 
Rules of distribution. 


distribution of the intestate’s property (after de- 
ducting the widow’s share, if he has left a widow) 
amongst his lineal descendants are as follows : 


30. Where the intestate has left surviving him a child or children, but 
Where intestate has left no more remote lineal descendants through a de- 
child or children only. ceased child, the property shall belong to his sur- 

viving child, if there be only one, or shall be equally divided among all his 
surviving children. 



462 


SUCCESSION ACT. 


1866. 
Act 10. 


31* Where the intestate has not left surviving him any child, but has 
Where intestate has left no loft a grandchild or grandchildren, and no more re> 
child, but grandchild or grand- mote descendant through a deceased grandchild, 
children. property shall belong to his surviving grand- 

child, if there be only one, or shall be equally divided among all his surviving 
grandchildren. 

Illustrations, 


(a.) A has tbi*eo children, and no more ; John, Mary, and Henry. They all die 
before the father, John leaving two children, Mary three, and Fleiiry four. After- 
leards •A dies intestate, leaving those nine grandchildren and no descendant of 
deceased grandchild. Kauh of his grandcliildreri sliall have one-ninth. 

(6.) But if Henry has died leaving no child, then the whole is equally divided 
between the intestate^s five grandchildren, the children of John and Mary. 

(c.) A has two children, and no more ; John and Mary. John dies before his 
father, leaving his wife pregnant. Then A dies, leaving Mary surviving him, and 
in due time a child of John is horn. A’h property is to be equally divided between 
Mary and such posthumous child. 

32- In like manner the property shall go *to the surviving lineal de- 
Where intestate has left scendants who are nearest in degree to the intestate, 
only great-grandchildren or where they are all in the degree of great-grand- 
remoter lmm.1 doaoendaat.. ^ 

33* If the jintestate has left lineal descendants who do not all stand in 


the same degree of kindred to him, and the per- 
il Intestate leaves sons through whom the more remote are descend- 

uma k?ndrad to •**"“ ‘I*® property shall be divided 

him and tboso through whom into such a number of equal shares as may corre- 
descent are gpotid with the number of the lineal de.scendants 
of the intestate who either stood in the nearest 
degree of kindred to him at his decease, or, having been of the like degree of 
kindred to him, died before him leaving lineal descendants who survived him.; 
and one of such shares shall be allotted to each of the lineal descend- 


ants who stood in the nearest degree of kindred to the intestate at bis de- 
cease ; and ^ 

one of such shares shall be allotted in respect of each of such deceased 
lineal descendant^; and • 

the share allotted in respect of each of such deceased lineal descendants 
shall belong to the surviving child or children or more remote lineal descend- 
ants, as the case may be ; such evarviving child or children or more remote 
lineal decendants always talking the share which his or their parent or 
parents would liavc been entitled to respectively if such parent or parents 
had survived the intestate. 


Illustrations, 

(a.) A bad three children, John, Mary, and Henry ; John died leaving four 
children, and Mary died leaving one, and Henry alone survived the father. the 
death* of A intestate, one-third is allotted to Henry, one^third to John's four 
children, and the remaining third to Mary's one child. 

(&.) A left no child, but left eight grandchildren, and two children of a 
deceased grandchild. The property is divided into nine parts, one of wh|cb is 
allotted to each grandchild ; and the remaining ode-ninth is equally divided 
between the two great-grandchildren. * 

(c.) A has three children, John, Mary, and Henry. John dies leaving four 
children, and one of John's children dies leaving two children. Mary dies living 
one child. A afterwards dies intestate. One-third of bis property ia allotied iio' 
Henry ; one- third to Mary's child ; and one-third is divided into four partsy ons 
of which is allotted to each of John's three surviving ohiMren, and the xemaimug. 
part is equally divided between John’s two grandchildren. 
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(b.) Where the Intestate has Uft no lineal Deseendants. 188Sb 

34. Where AD intestate has left no lineal descendants, the rules for the Aot 10. 
Rules of distribution where dUtrilmtion of his property (after deducting the 

intiMtate has left no lineal widow's sharei i£ he has left a widow) are as 

descendants. follows 

Where intestate's father 36. If the intestate's fathejr be living, he shall 

Hvins* succeed to the property. 

36. If the intestate's father is dead, hut the intestate's mother is living, 
more intestate's father there are also brothers or sisters of thffin-' 

dead, but his mother, bro- testate living, and there is no child living of any 
thers, and sisters living deceased brother or sister, the mother and each 

living brother or sister shall succeed to the property in equal shares. 


Illusiration. 

A dies intestate, survived by his mother and two brothers of the full blood, 
John and Henry, and a sistei** Mary, who is the daughter of his mother, but not 
of his father Tlie mother takes ono-foiirth, each brother takes one-fourth, and 
Mary, the sister of half-blood, takes one-fourth. 

37. If the intestate's father is dead, but the intestate's mother is living, 
and if any brother or sister, and the child or 
children of any brother or sister ^ho may have 
died in the intestate's lifetime, are also living, 
then the mother and eacii living brother or sister, 
and the living child or children of each deceased 
brother or sister, shall be entitled to the property in equal shares, such 
children if more than one) taking in equal shares only the shares which their 
respective parents would have taken if living at the intestate's death. 

llluBtration, 


Where intestate's father 
dead, and his mother, a bro- 
ther or sister, and children 
of any deceased brother or 
sister, living. 


A, tho intestate, loaves his mother, his brothers John and Henry, and also one 
child of n deceased .sister Mary, ajpd two cinidren of George, a dec( used brother 
of the half blood, who was the son of his fatlior, hot not of his mother. The 
mother takes oue-ftfth, John and Henry each take one-fifth, the child of Mury 
takes one-fifth, and the two children of«Qcorge divide the remaining one-ftftn 
equally between them. 

38. It the intestate’s father is dead, hut the intestate's mother is living, 
mure Intestate', father ‘he aud sisters are all dead, but all or 

dead, and his mother and chil- any of them have left children who survived the 
^**3sis brother intestate, the mother and the child or children of 

or r mng. deceased brother or sister shall ixj entitled to 

the property in equal shares, such children (if more than one) taking in equal 
Bhares only the shares which their respective parents would have taken if 
living at the intestate's death. 

Illustrations 


A, the intestate, leaves no brother or sister, but leaves his mother and one child 
of a deceased sister Mary, and two children of a deceased brother George. The 
mother takes one-third, the child of Mary takes one-third, and the children of George 
divide the remaining one-third equally between them. 


Where intestate's father 
dead, but his mother living, 
and no brother, nor sister, nor 
.nephew. 


39. If the intestate's father is dead, but the 
intestate's mother is living, and there is neither 
brother, nor sister, nor child of any brother or 
sister of the intestate, the property shall belong to 
tile inotber. 
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40. Where tlie intestate has left neither lineal descendant, nor father, 
Where intosteto l.a« loft npr mother, the propprty is divided equally ^tween 

noiilier linual duMctinrlnut, nor his brothers and sisters and the child or children of 
father, nor mother. sucjj of them as may have died before him, such 

children (if more than one) taking in equal shares only the shares which their 
respective parents would have taken if living at the intestate’s death. 

41. If the ir testate left neither lineal descendant, nor parent, nor 

Where Inteetate hae loft «««• ‘“9 property shall be divided 

neither lineal doaccnilont, nor equally among those ot his relatives who are in 
parent, nor brother, nor sister, the nearest degree of kindred to him. 

JUiiatraiionSi 

(fi.) A, the intpfltato, liA^ loft n gramlfaihor and a grandmother, atid no other 
rol.'ilive Hlanding in tlio saiiif f>r a noarer dogroe of kindred to him. They, being 
in Iho flecond flogroo, will be piiiitlod to the pn>perfv in equal sharefi, oxchiRive of 
any uncle or mmt of the inti-wtate, iincdes and anntH being only in the third degree. 

(b.) A, the intestate, has left a great-grand fath(‘r, or great-grandmother, and 
nnclcM and aunts, and no other relative standing in the same or a nearer degree of 
kindred to him. All of iheKo, being in the third degree, shall take cqmil shares. 

(c.) A, the intestate, left a great-grandfather, an uncle, and a nephew, hut no 
relative standing in a nearer degree of kindred to him. All of these, being in the 
third degree, shall lake equal shares. 

(d.) Ten children of one brother or sister of the intestate, and one child of 
nnutluT brother or sister of tin* intestate, constitute the clu^s of relatives of the neaf- 
OMt degree <if kindreil to him. They shall each take one-eleventli of the property. 

42. Where a tlistributive share in the property of a person who has died 
t 'hildron’s advancomonta intestate shall be claimed by a child, or any de- 

nut brought into hotchpot. scendaiit of a child, of such person, no money, or 
other property which the intestate may, during his life, have paid, given, or 
sertled to, or for tlie udvaiicetneiit of, the child by wdiom or by whose de- 
Boiuulant the claim is made, shall be taken into account in estimating such 
distributive share. 


PAKT VI. 

Of the Effect of Mauri age and Marriage-settlements on Propertt. 

43. The husband surviving his wife has the same rights in respect of 

RiKlit* of wi.lowor nnd P'op<‘«-ty, if she die intestate, as the widow has 
widow re«poctivcl>. in respect of her husband’s property, if ho die m- 

testatc. 

44. Jf a person whose domicile is not in British India marries in British 
Effect of marriatre between -India a person whose domicile is in British India^ 

persf^tu domicilod, .ind one not neither party acquires by the marriage any rights 
domiciled in Rntwh imlia. i,, respect of any property of the other party not 
comprised in a settlement made previous to the marriage, which he or she 
would not acquire thereby if both were domiciled in British India at the 
time of the marriage. * 

46. Tlie property of a minor may be settled in contemplation of marriage, 
^ ^ . provided the aetth'raent be made by the minor with 

pertT Tn 'cMtempl«tton‘’™f fPP»^>'ation of the minor's father, or, if he be 
iKiMrrUgo. dead or absent from British India, with the appro- 

bation of the High Court 
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PART VIJ.^ ' ISeF. 

Of Wills and Codicils. Aot lo. 

Peraons eapaWa of making 46* Every person o£ sound mind and not a 

minor may di-sposo ot' Iiis prMp»“.-ty l‘y will. 

Explanation 7.-- A marriod woman may disp-isc ur’ hy *viM mmv propoi»\v 
which she could alionato hy her own act during Inn- 

Explanation 2. —Persons who arc deaf, ordun\i». or blind, arc not hereby 
incapacitated for inalving a will if they am able to know what tboy do by if- 

Explanation 3 . — Oiio who is ordinarily in.sane inay^inako a will dnirin«/ 
an interval in which ho is of sound mind. 

Explanation 4 - — No person can make a will wliilo he is in such ii state 
of mind, whotlior ari.sing from dnmkennoss, or from illness, or from any 
Other cause, that he does not know what he is doing 


Jllu3tration8. 


(a.) A can perceive what is going on in lii-^ immedi.it*- neiglibonrhood, .‘ind run 
answer familiar questions, but has not a comp' tt ni mvl* sh to tho nainvt' 

of his property, or the persons who are of kinJrrd lo him, or in whoso fiivom- it 
would be proper that ho should make Ins will. A cannot make a valid will. 

{b.) A executes an instrument purporting to be his will, bnt Imc does not lunlcr 
stand the nature of the instrument, nor the eifuctof its provisloiiH. This inslrumf*nt 
is not a valid will. 

(c.) A, being very feeble and debilitated, hut capable of exercising a judgrn* m 
as to tlie proper mode of disposing of his propi3rty, makes a will. This is « valid 
will. 


Testamentary guardian. 


47. A father, whatever his iige may he, may, 
by will, appoint a guardian or guardians for his 
child during minority. 

48. A will or any part of a will, the making of which has been caused 
Will 0 bt,in«a by fraud, ‘‘y or coercion, or by each importunity as 

oeroion, or importutiity. 


tako.s *way the free agency of the testator, is void. 


Illustrations, 


(a.) A falsely and knowingly represents to tlie toBtator that the teslator's only 
child is dead, or that ho has done some unduliful uot, .and thereby induces the testa- 
tor to make a will in his (A’s) favour ; such will has been obtained by fraud, and 
U invalid. 

(6.) A by fraud and deception prevails upon the testator to bequeath a Icp.aoy 
to him. The bequest is void. 

(c.) A, being a prisoner by lawful authority, makes his will. The will is not 
invalid by reason of the impri.soniiient. 

(d.) A threatens to shoot B, or to burn his house, or to cause him to be 'irreated 
on a criminal charge, unless ho inakt^s a U»*qm*8t in f.avour of C. B in ronHcqnciif'o 
makes a bequest in favour of C. The bequest is void, tho making of it having.ii' (Ui 
caused by coercion. 

(e.) A being of sufficient intollcct, if undisturbed bv the infliionoo of otliAi^ ro 
make a will, yet being so much under the control o!' B that he in not a free nycnl, 
makcs*a will dictated by B. tit apprars that he would not h.avo executed the will 
but for fear of B. The will is vivtlid. 

(/.) A, being in po fecdjle a state of health as lo be unable to resist importimiiy, 
is pressed by B to make a will of a ceihrii) purport, and does so merely to pnrr h.iBA 
peace, and in submission to B. The will i.s invalid. 


. * Of this Part, sections 46, 48, and 49, extend to the Wills of Hindus, Jainas, Sikhw. .utd 
Buddhists in the Lower PreTinoea and in the tewne ef Madras and Bombay. —Act XXI. of I «r0. 

. a 0. M.~59 
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1866. (p.) A bein^ in such a state of health as to be capable of exercising his own 

— judgment and volition, B uses urgent intercession and persuasion with him to induce 
Aot 10. him to make a will of a certain purport. A, in consequence of the intercesBion and 
persuasion, but in the free oxercise of hi.s judgment and volition, makes his will ia 
tho manner rocointnonded by B. The will is not rendered invalid by the interces- 
sion and persuasion of B. 

(h.) A, with a view to obtaining a legacy from B, pays him attention, and 
Batters him. and the.rehy prolnces in him a capricious partiality to A. B, in con- 
sequence of such attention and Batiery, makes his will, by which he leaves a legacy 
to A. The bequest is nut rendered invalid by the attention and Battery of A. 

^ 49. A will ia liable to be revoked or altered by the maker of it at any 

Will* may be revoko* or time when he is competent to dispose of his pro- 
alUred. perty by will. 


PART VIII.* 

• Op the E.xecution op ONPRiviLyaED Wills. 

BO. Every testator, not being a soldier employed in an expedition op 

Execution of utipriviiogod in actual warfare, or a mariner at sea, 

wills. must execute his will according to the following 

^ rules ; — 

First . — The testator shall sign or shall aflix his mark to the will, or it 
shall be signed by some other person in his presence and by his direction. 

Second . — The signature or uKirk of tho testator, or the signature of the 
person signing for him, shall be so placed that it shall appear that it was 
intended thereby to give elFect to the writing as a will. 

Third . — The will shall be attested by two or more witnesses, each of 
whom must have seen the testator sign or affix the mark to the will, or' have 
seen some other person sign the will in the presence and by the direction of 
the testator, or have received from the testator a personal acknowledgment 
of his signature or mark, or of tho signature^ of such other person ; and each 
of the witnesses must sign the will in the presence of the testator,! but it 
shall not be necessary that more than^one witness bo present at the same 
time, and no particular form of attestation shall be necessary. 

61. If a testator, in a will or codicil duly attested, refers to any other 
Incorporation of papers by document than actually written, as expressing any 
reference. part of his intentions, such document shall bo con- 

sidered as forming a part of tho will or codicil in which it is referred to. 


PART IX. 

Op Privilbqed Wills. 


52. Any soldier being employed in an expedition, or engaged in actual 
Privileged will. warfare, or any mariner being at sea, may, .if he 

has completed the age *o£ eighteen years, dispose 
of his property by a will made, as is mentioned In the Bfty-third section. 

Such wills are called privileged wills. 


« %r* extends to the wills of Hindus, fto., in the Lower Proyinees and in the toirns 

of MedrM and Bombay.— Act XXI. of l«70. 

^ t 3 N. W. P. 86. 
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Illuitrationa, 1865* 

(a.) A, the Bnrg«^on of a regiment, is actually employed in an expedition. Ho Act 10# 
18 a soldier actually employed in an expedition, and can make a privileged will, 

(6.) A is at sea in a merchant-ship, of which he is purser, lie is a mariner, and, 
being at sea, can make a privileged will. 

Q?.) A, a soldier serving in the field apinst insurgents, is a soldier engaged in 
actual warfare, and as such can make a privileged will. 

(d.) A, a mariner of a ship in the course of a voyage, ia temporarily on shore 
while she is lying in harbour. He ia, in the sense of the words used in this clause, 
a mariner at sea, and can make a privileged will. 

(e.) A, an admiral who commands a naval force, but who lives on shore, and^ouly . 
occasionally goes on board his ship, is not considered us at sgu, and cannot make a 
privileged will. 

(/.) A, a mariner sorving on a military expedition, but not being at sea, is con- 
sidered as a soldier, and can make a privileged will. 

Mode of making, and riilos 63. Privileged wills nmy bo in writing, or 

for executing, privileged wills, may be made by word of mouth. 

The execution of them«hall be governed by the following rules : — 

First. — The will may be written wholly by tin? testator, wnth his ow’n 
hand. In such case it need not be signed nor attested. 

Second. — It may be written wholly or in part by another person, and 
signed by the testator. In such case it need not be attested. 

Third. — If the instrument purportijig to be a will is written wholly or 
in part by another person, and is not signed by the t(*stator, it shall be con- 
sidered to be his will, if it be shown that it was written by the testator’s 
directionsf or that he recognized it as his will. 

If it appear on the face of the iiistrunH'nt that the execution of it in 
the manner intended by him was not complefed, the instrument shall not, 
by reason of that circumstance, be invalid, provided that In's non-oxecution 
of it can be reasonably ascribed to some cause other than the abandonment 
of the testamentary intentions expnjssed in the instrumont. 

Fourth. — If the soldier or mariner shall have written instructions for 
the preparation of his will, but sjmll have died Ix'fore it could be prepared 
and executed, such instructions .shall be considirrod to constitute his will. 

Fifth. — If the soldier or mariner sjiall, in the pn‘s< ncOii>f two witnesses, 
have given verbal iiistriiction.s for the preparation of his will, and they shall 
have been reduced into writing in his lifetime, but he shall liave died before 
the instrument could be prepariul and excelled, .such instructions shall bo 
considered to constitute his will, although they may not hr.vo licen reduced 
into writing in his presence, nor read over to him. 

Sixth. — Such soldier or mariner as aforesaid may make a will by word of 
mouth by declaring his intentions before two witiie.ssoa present at the same 
time. 

Seventh. — A will made by word of mouth shall be null at the expiration 
of one month after the testator shall have ceased to be entitled to make a 
privileged will. 


PART X. 

Op the Attestation, Revocation, Alteration, and Revival op Wills. 

64* A will shall not be considered as insufficiently attested by l-easoii of 
of gift to attesting benefit thereby given, either by way of bequest 
witness. or by way of appointment, to any person attesting 

it, or to his or her wife or husband ; 
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1866. but the bequest or appointment shall be void so far as concerns the 

— person so attesting, or the wife or husband of such person, or any person 

Act 10, claiming under either of them. 

Explanatio7i. — A legatee under a will does not lose his legacy by attest- 
ing a codicil which confirms the will. 

66. No person, by reason of interest in, or of his being an executor of, 

Witness not disqualified by » disqualified as a witness to prove the exe- 

intorest or by being executor, cution of the will or to prove the validity or iii- 
valadity thereof.* 

S6. Every will shall bo revoked by tlio marriage of the maker, except a 
Revocation of will by testa- will made in o\(‘i cise of a power of appointment, 
tor’s marriage. when tlio property over which the power of ap- 

pointment is exercised would not, in diifauU of such appointment, pass to his 
or her executor or administrator, or to the person entitled in case of intestacy, 

Explanatirm . — Whore a man is inv(‘Stt*d with power to determine the 
Power of appoint luont do- di.sposilioii ot ])rop<*rty of vvliicli he is not the owner, 
fined. be is said to ba\e power to appoint such property, 

67. No unprivileged will or codicil, nor any part thereof, shall be re- 
Revocalion of unprivileged voked otherwise than by marriage, or by another 

will or codicil. will or codicil, or by some writing declaring an in- 

tention to revokt* the sauu‘, and executed in the manner in which an unprivi- 
leged will is hei inheforo requiied to be executed, or by the burning, tearing, 
or otherwise destroying the sannj by the. testator or by some person in his 
presence and by his cliiv*ction, with the intontiou of revoking the stime, 

J Illustrations, 

(a.) Ahns mado’an unprivileged will ; ufterwsirds A makes another unprivileged 
will which piirp.'UlM to rev<iko ih^ first This is a revocation, 

(h.) A has iiiadu an unpi ivileued will. Afterwards, A, being entitled to inuko 
u Miivilfged will, uiaUi s a piivilcged will, which purports to revoke his unprivileged 
W.l). This Is a ievt)cation. 

58. No obliteration, interlineation, or other alteration made in any un- 
meet of inter- V'i' i'egt'd ^>1' HiB execution thereof, shall 

lifleafion, or alteraiioii iii iin- have atiy elleet, except so far as the words or mean- 
pnviioged will. ii,g (,f tho will shall have been thereby rendered 

illegible or undiscernible, unless such alteration shall be executed iiv like 
manner as herein\it‘foro is required for the execution of the will ; save that 
the will, as so altered, slmll ho deemed lo he duly executed if the signature 
of the testator and the rsubsciiptioii of the witnesses be made in the margin 
or on some other part of the wili opposite or near to such alteration, or at 
the foot or end of or epno'.ite tu a lueiuorandinn referring to such alteration, 
and written at the end or some otht,r part of the will. 

•69. A privileged will or codicil may be. revoked by the testator, hy an 
ftsvocat’on of privileged unprivileged will ur codicil, or by any act express- 
will or codicil. iijg an intention to revoke it, and accompanied with 

such formalities gs would be sutlicienL to give valijiity to a privileged Will, or 
by the burning, tearing, r»r otlierwise destroying the same by the testator, or 
by sunu‘ person in his presence and by his direction, with the intention of 
revoking the .same. 


* Thiiii .section, and scolionsr 67 — 00 (both inclusive), extend to the wills of Hindds, kc.. in 
the U'V.u I'lovinccs rjid in the toAVir- of Mudia? aud Bwinlvy,— Act XXI. of 
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Explanation , — In order to the revocation of a privileged will or codicil 1865. 
by an act accompanied with such formalities as would be sutiicieiit to give " “ 

validity to a privileged will, it is not necessary that the testator should, at 
the time of doing that act, be in a situation which entitles him to make a 
privileged will. 


Revival of unprivileged will. 


60. No unprivileged will or codicil, nor any part thereof, which shall 
be in any inaiiner revoked, shall be revived other- 
wise than by the re-executioif thereof, or by a 
codicil executed in manner hereinbefore required, and showing an intention 
to revive the same ; 

and when any will or codicil which shall be partly^evoked, and after- 

Extent of revival of will or '"['“if l>e ro.vivetl, such ••.■vival 

codicil partly revoked and shall not extend to so much thereof as shall have 
afterwai'ds wholly revokod. been revoked before the revocation of the whole 


thereof, unless an intention to the contrary shall be shown by the will or 
codicil. 


PAKT XT. 


Of the Construction of Wills.* 


61. It is not necessary that any technical words or torftis of art shall 

. ,,, be used in a will, but only that the wording shall 

> oit mv. wi . auoli that the intentions of the testator can be 

known therefrom. 

62. I^'or the purpose of determining questions as to what person or what 
Enquirio. to detorn.i.m P'-opt’rfy ‘S (h-iiotccl l.y any words usod in a will, 

qiiostions as to objoct or a (yourt must enquire into every material fact 
Bubjoctof will. relating to the persons w'ho claim to ho interested* 

under such will, the property which is ciainiod as the subject of disposition, 
the circumstances of the testator and of his family, and into every fact a 
knowdedge of which may conduce^ to the right application of the words which 
the testator has used. 

lllustrojious. * 


(a.) A, by his will, bequeaths 1,000 rupees to bis eldest son.f or to his youngest 
grandchild, or to his coiKsiu Mary. A Court may ruako inquiry in order to aBcertaiu 
to what person tho descviptioii in the will applies# 

(6.) A, by ln.s will, leaves to B “his estate called Blank Aero.” It maybe 
necessary to take evidence in order to ascertain what is the subject-matter of the 
bequest; that is to'^say, what c.state of the testator’s is called Black Acre. 

(c.) A, by his will, leaves to 13 “the estate which he purchased of C.” It 
may be necessary to take evidence in order to ascertaiu what estate the testator 
purchased of C. 

69. Where the words used in the will to designate or describe a legatee. 
Misnomer or itiisdoscripiiuu **' *'kiss of legatees, sullicicntly show what is 
of object. meant, ui\ error in the name or description shall 

uot prevent the legacy froin taking effect. 

A mistake in the name of a legatee may be corrected by a description of 
him, and a mistake in tlic (Icsoription of a legatee may be corrected by 
the name. 


* Of this Part. mjuUoiw 61-77 (Ik‘IIi incluMive) apply to tho wills of Ilindds, itc., in the 
bower Provinces and in th«» town wt M.vdia^ .md Bombay. --Act XXI. of 1870. 

t See Act XXL of o. 6 . 
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1666. llluslraiioni. 

Act 10, (^0 ^ bequeaths a legacy “ to Thomas, the second son* of his brother John." 

Tlic testator has an only brother, named John, who has no son named Thomas, but 
has a secood son whose name is William. William shall have the legacy. 

(6.) A bequeaths a legacy “ to Thomas, the second son of his brother John.*' 
The testator has an only brother, named John, whose first son is named Thomasj 
and whose second son is named William. Thomas shall have the legacy. 

(c.) The testatoi; bequeaths his property ‘‘to A and B, the legitimate children* 
of w’ C has no legitimate child, but has two illegitimate children, A and B. The 
bequest to A and B takes effect, although they are illegitimate. 

^ ^d.) The testator gives his rcsitluary estate to be divided among his seven- 

children,”* and, proceeding to enumerate them, mentions six names only. ThiS’ 
omission shall not prevent the seventh cltild from taking a share with the others. 

(e.) The testator, iiaving six grandchildren,'^ makes a bequest to “ his sis 
grandchildren,” and, proceeding to metjtion them by their Christian names, mentions- 
one twice over, omitting another altogether. The one whose name is not mentioned 
shall take a sliare with the others. 

(/. ) The testator bequeaths “ 1,000 rupees to each of th-e three children® of 
A.” At the date of the will, A has four children. « Each of these four children' 
shall, if he survives the testator, receive a legacy of 1,000 rupees. 

64. Where any word material to the full expression of the meaning: 

When words may bo sup- been omitted, it may be supplied by the con- 
plied. ^ text. 

Ilhidration. 

The testator gives a legacy of “ live hundred ”to his daughter A, and a legacy 
of “ five hundred rupees ” to his daughter B. A shall take a legacy of five hundred 
rupees. 

66. If the thing which the testator intended to bequeath can be suffi* 
• Rejootion of erroneous par. Wei'tificd from the description of it givett 

ticuiarH in description of in the will, but soiue parts of the description do 
subject. not apply, such parts of the description shall be 

rejected as erroneous, and the bequest shall Jtake ellect. 

c Illmlr^tions, 

(«.) A bequeaths to B “ his marsh-lands lying in L, and in the occupatioQ of 
X.” The testator had marsh-lands lung in L, but had no marsh-lands in the occu- 
pation of X. The words ” in tlie (^ceiipation of X” shall he rejected as en'oneous,. 
and the inash-landa of tlie testator lying in L shall pass by the bequest. 

(fc.) The testator bequeatliM to A ** hi.s zaiiniidari of Rainpiir.” Ho had an estate- 
nt liampur, but it was a laluq, and not a zumiiulM The taluq passes by this 
bequest. 

66. If the will mentions several circumstances as descriptive of the- 

men part of description *0 bequeath, and 

niny not bo rojoctod as orro- tliere is any property of his in respect of which 
neoua. all tliose circumstances exist, the bequest shall be 

considered ns limited to such property, and it shall not be lawful to reject 
any part of the description as erroneous, because {he testator had otbe^ pro- 
perty to which such part of the description do€;p not apply. 

Explanation . — In judging whether a case falls within the meaning of 
this section, any words which would be liable to rejection under the sixty- 
fifth section are to be considered as struck out of the will. 


• S3CC Act XXI. of IWO, 8. 6. 

f 
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Illustrations, 

(a.) A bequeatlis to B ‘^his marsh-lands lying in L, and in t)ie ocoupatioo of 
X.” The to'^tatoi* had marsh^lands lying in L, some of which wore in the ocoupatioD 
of X, and some not in the occupation of X. The heqneat shall ho considered as 
limited to such of the testator’s marsh-lands lying in L as were in the occupation of X. 

(A) A bequeaths to B “his inarsli-lands lying in L, and in the occupation of X, 
comprising 1,000 V)ighiLs of lands.” The testator had inurHli-landH lying in L, some 
of which were in the occupation of X, and some not in the occnp.uion of X. Tho 
measurement is wholly inapplicable to the inurHli-liinda of Vdilier class, or to the 
whole taken together. The measurement shall be considered as struck out of the 
will, and such of the testator’s marsh-lands lying in L as were in tho occupation of 
X shall alone pass by tho bequest. • 

67. Where the words of the will are unambiguous, but it is found by 
Extrinsic eyidence admia- extrinsic evidence that they admit of applications, 
fiiblo in case of Intent am- one only of which can have been intoncled by tho 
biguity. testator, extrinsic evidence may be taken to show 

which of these applications was intended. 

• Illustrations, 

(a.) A man, having two cousins of the name of Mary, bequeaths a sum of money 
to “ his cousin Mary.” It appears that there are two persons, each answering tho 
description in the will. That description, therefore, admits of two applications, only 
one of which can have becMi intended hy the testator. Evidence is admissible to 
show which of tho two applications was intended. ^ 

(6.) A, by his will, leaves to 13 “ his estate called Sultanpnr Khnrd.” It turns 
out that he had two estates called Siiltanpur Khnrd. Evidence is admissible to show 
which estate was intended. 

Extrinsic ovidenco inadmis- 68. Where there is an ambiguity or deficiency 

sible in cases of patent am- on the face of the will, no extrinsic evidence as to 
biguity or deficiency. intentions of the testator shall bo admitted. 

Illustrations, 

(a.) A man has an aunt Caroline «nnd a cousin Maiy, and has no aunt of tho 
name of Mary. By his will ho heqnoaths 1,000 ruf)ces to “his mint Caroline” and 
1,000 rupees “to his cousin Mary,” and afterwards bequeaths 2,000 rupees to “ his 
before-mentioned aunt Mary.” Th#i’e is no peison to whom the description givoa 
in the will can apply, and evidence is not udmiBsihlc to snow who was meant by 
“ his before-mentioned aunt Mary.” The^bequest is thcrefuro vuid for uncertainty 
under Bevonty-sixth section. 

(6.) A bequeaths 1,000 rupees to , leaving a blank for tho name of the 

legatee. Evidence is not admissible to show wdiut name the testator intended to 
insert. 

(c.) A bequeaths to B rupees, or “ his estate of .” Evidence is not 

admissible to show whut sum or what estate the testator intended to insert. 

69. The meaning of any clause in a will is to be collected from the 
Meaning of clause to bo entire instrument, and all its parts aro to be con- 
collected from entire will. strued with reference to each other ; and for this 
purpose a codicil is to be considered as part of the will. 

Illustrations, 

(a^ The testator gives to B a specific fund or property at tho death of A, and 
by a subsequent clause gives the whole of his property to A. The effect of the 
several clauses taken together is to vest the specific fund or property in A for life, 
and after his decease in B ; it appearing from tho bequest to B that the testator 
meant to use, in a restricted sense, the words in which he describes what he gives to A. 

(&.) Where u testator, having an estate, one part of which is called Black Aero, 
bequeaths the whole of his estate to A, and in another part of his will bequeaths 
Black Acre to B, the latter bequest is to be read as an exception out of the first, as 
if be had said, “ I give l^lack Acre to B, and all the rest of iny estate to A.” 
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70. Oonoral woHs may bo niuloistood in a restricted sense where it may 

When wor.l« m«v bo r,nder- ‘I"* ,«>«*"* 

Stood in rest rid od‘MPn»(% and to use them in a restricted sense ; and words may 
wlion in senso wiiler tlmii i,f. understood in a wider sense than that which 
tlioy usimlly bear, where it may be collected from 
the other words of the will that the testator meant to use them in such 
wider sense. 

Illustrations, 

(fl.) A tostalnr jrivos <o A “ bis farm in tho occupation of B,” and to C “all Ins 
marsh-lands ill L ” Part of the faun in tin* occnpiition of B consists of marsh-lands 
in Ti, and the tuHlntm aNo has othei marsh-larids in L. Tlic general words, “all his 
marsh-lands in L,'’ aio n'siri(*|i-d l>y iln* (^ift to A. A takes the wliolc of the farm 
in the oeeiiuation of B. loi'Indio^ liial portion of tiic farm wliioh consists of marsh- 
lands in L. 

(6 ) The testator fa f;ailor ori ship-board) hnqiioathed to his mothev his gold ring, 
buttons, and client t)f cloihc^, and to his friend A (a ship mate) liis red box, clasp- 
knife, and all thinurs not hffnu* Ix-rpicatlied. The testator’s share in a house does 
not I'fifiH to A under lieijocst 

(c.) A, by his will, l>ei|m‘at)ied to B all hia hnusohold-fnrnitnre, plate, linen, 
china, books, pietnres. and all other goods of wliatover kind ; and afterwards bo- 
^ eatluul to H a speeilied p ii t (tf his property. Undt*rlho first boqnest. B is en- 
titled only to sneii ariieh* of tho tentator’s us arc of the same nature with the 
articles tliercin* oniinKoatiM). 

71. Whfjro a clause is snsceptibjo of two moanings, according to one of 
Which of two possible eon- which it has some cflcct, and according to the Other 

Htriictiorw preferred. )j}j,ve none, tlie fonn(*r is to bo preferred. 

No part rejected if it can 72. No part of a will is to bo rejected as 

be reasonably construed. destitute of meaning if it is p08Sil|le to put a rca- . 

sellable construction upon it. i 

73. If tlio same words occur in different parts of the sime will, they 
Interprotal ion of words ro- must be taken to have been used everywhere in 

pouted in diiforeui parts of the same sense, unless there appears an intention 
to tho contrary. 

74. The intention of the testator is not to be set aside because it 
Tcatalor’s intontioii to bo cauiiot take effect to the full extent, but effect is 

elToctuatod as far as possible, be. given to it as far as possible. 

Illustration. 

The testator, by a will nnide on liis death-bed, bequeathed 'all his property to 
C I) for life, and ;ificr hi-^ deecu'^e to a certain hospital. The intention of the testator 
cannot fake cllVct to ils full exlent hecanse tho gift to the hospital is void under the 
Iinudi'ccl and fffth section, but it shall take eifcct so far as regards the gift to C D. 

76. Where two clauses or gifts in a will are irreconcilable so that they 
Theltwtof two incoiiietont canuot possibly stand together, the last shall pre- 
clauses prevails. yM, 

Illustrations. ^ 

(a.) The testator, by the first danse of his will, leaves his estate of Rimnagar 
“ to A/' rtnd, by the InHt < laiise of his will, loaves it “ to B aod not to A.** B shall 
have it. 

{h.) If a man at tho commencement of his will gives his house to A, and at 
tlio ( lone of it diroci<< Tliat his house ''hall be sold and the proceeds invested for the 
bctidit of B, thedatter disposiliuu shall prevail. 
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Will or bequest void for un- 
oortaiaty. 


76. A will or bequest not expressive of any 
definite intention is void for uncertainty. 

Ifltisf ration. 


Idas. 

acHo. 


If s testator says, I beqiicntli gooda to A or. “ I heqiionlli to A or, 
“ T bmve to A all tho iiK^ntioiiod in a Mrln‘diii«-,” and no mdirdnlo is found • or, 

** I bieqncath * monoj^' * wheat,’ ‘ oil,' ” or the like, without saying how iiinch, this 
is void. 


77. Tho description, contained in a will, of property, the subject of gift, 

Words doscriWnK si.l.jcct ^ coiitif.i v iiitciilio.i iipiirfir l.y tlw 

refer to property answerinp: will, he deemed to refer to and comprises the pro- 
description at lestators death. porty answering that de.scriplicdl at the death of 
the testator. 

78. Unless a contrary intention shall appe‘ar hy tln^ will, a hcqiiest of 
Power of appointment uxo- the estate of the tf‘s(ator shall he oonstniod to 

cutod t»y general beqnoHt include any property which he may liave power to 
appoint by will to any object he may think proper, and sliall operate as au 
execution of such power ; • 

and a bequest of property described in a general manner shall bo con- 
strued to include any property to which such desiiription may extend, which 
he may have power to appoint by will to any object he may thii»k proper, 
and shall operat^ as an execution of such power. 


79. Where I property is bequeathed to or for the benefit of such of cer- 
ImpUed gift to objects of as a specified person shall appoint, 

power in default ofUppoint- or for the benefit of certain objects in such pro- 
portions as a specified person shall appoint; and 
the will does not provide for the event of no appointment being made ; if tho 
power given by the will be not exorcised, the property belongs to all tho 
objects of tho poA^er in equal shares. 


Illuniration. 


A, by his will, bequeaths a fund to his wife for her life, and directs that at her 
death it shiill bo divided among his cltildren in such proportions ns she shall appoint. 
Tlie widow dies without having made any appointment. The fund shall ho divided 
equally among th^ children. • • 


80. Where a bequest is made to tho “ heirs,” or “ right heirs,” or 
» w III,;-!.'* “relations,” or “ nearest relations,” or “family,” 

Bequest to **hoirS, &c., i i » c i • » 

of particular person without or “kindred,” or ‘^nearest of kin, or “ next-of- 

qualifying terms. kin,” of a particular person, without any quali- 

fying terms, and the class so designated forms the direct and independent 
object of the bequest, tho property bequeathed shall bo distributed as if it 
had belonged to such person, and he had died intestate in respect of it, 
leaving assets for the payment of his debts independently of such property. 

Illustrations. • 

(a.) A leaves his property “ to his own nearest relations.'’ The property good 
to those who would be entitled to it if A had iHcd intestate, leaving assets for the 
payment of his debts independ|ntly of such pioperiy. 

(b.) A bequeaths 10,000 rupees “ to B for his life, and after tho death of B, to 
his owu right heirs.” The legacy* after B's death belongs to those who would be 
entitled to it if it had formed part of A’s unbequeutheil property. 

(c;) A leaves his property to B ; but if B dies before- him, to B’s next-of-kin ; 
B dies before A ; the property devolves as if ii had belonged to B, and ho had died 
intestate, leaving assets for the payment of his debts independently of such 
propel ly. 


0 C, M -CO 
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B65« (d) A leaves 10,000 rupees to B fnv his life, and after his decease, to the heirs 

of C.” The legacy goes as if it had belonged to C, and he hnn died intestate, Icav* 

3t la iiig assets for the paj’mcnt of his debts iiidepcDdoiitly^of the iegaoy. 

81. Where a bequest is made to the “ representatives,” or ** legal repre- 
Bemwst to " representa- sfiitatives,” or “ personal representatives,” orexe- 

tiyes,^* &c., of particular por- cutors or administrators” of d particular person^ 

and the class so designated forms the direct and 
independent object of the beque&t, the property bequeatiied shall be distri- 
buted as if it had belonged to .such person, and he had died intestate in 
respect of it 

"• Jllii.iti'ation, ) 

A brqupst is made to the “ Ipith) representatives” of A. A has died intestate 
and insolvent. B is hi.s admini-^tralor. B is entitled to ivccivc the. legacy, and shall 
apply it in the first plfa*c to the disch.irue of such part of A*s debts as may remain 
unpaid : if thow he an}' surplus. B ''hall pay it to ihoso persons who at A,*s death 
would have been entitled to receive any property of A's which might remain after 
* payment of his debts, or to the repre sentatives of each persons 

82. Where property is bequeathed to any person, he is entitled to the 
Bequcfrt without words of whole interest of the testator therein, unless it 

limitation. appear? from the will that only a restricted inter- 

V ost was intended for him.* 

83- Where property is bequeathed to a person, with a bequest in the 
. . , alternative to another person or to a class cf per- 

qu69 m alternative. ^ contrary intention does not appear by 

the will, the legate'^ first naniod shejl be entitled to the legacy, if he be alive 
at the time when it takes effect ; but if he bo then dead, the person or class 
of persons named in the second branch of the alternative shall take ih^ 
legacy. 

i llustr aliens. 


(a.) A bequest is made to A or to B. A 8urvive.sthe testator. B takes nothing. 
(b.) A bequest is made to A ur lo B. A^ies after the date of the will, atid 
before the testator. Tlie h^^acy to B. 

(c.) A bequest is made to A oi to JB. A is dead at the date of the will. The 
legacy goes to B. 

(d.) Property is bequeathed to A or his heirs. A survives thp testator. A takes 
the property absolutcdy. 

(e.j Property is hoqiif-athcd tb A or his nearest of kin. A (firs in the lifetime 
of the b stator. Upon the dciith of the testator, the bequest to A’** nearest of kin 
takes e fleet. i 

(/) Property is horjueathed to A for life, and after his deatjh to B or his heir*. 
A and B survive the testator. B dies in A’s lifetime. Upon A^death the bequest 
to the heirs of B takes effect. ■ ?; 

(ff.) Property is bequeathed to A for life, and after hi* deat|fto B or hi* heirs. 
B diefl in the testator’s Iifctifiie. A survives the testator. Upotf^’s death the be* 
quest to the heirs of B takes effect. * 


84. Where property i.* bequeathed to a person, and 
Effect of word, dowrihin^ IT*’’®'' » cla88,of P0>'80n^] 


them as din*ct objects of a disti 
dent gift, such person is entitle 
terest of the testator therein, unless a contrary intention a] 


a class addod to bequest to a 
person. 


ords are added 
It do not denote 
It and ' indepen* 
to the whole in? 
tears by the wflL 


‘ This ?!tect{on. and sections 83 and 85, apply to the wills of Hhidv 
Previnc ^'^d iu Mie towns of Madras auJ Bombay.— Act XXI. of 1870. 


, kc., fin the, Lowar 
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' Illustrations. 

(a.) A bequest is made — 

to A and his child reii, 

to A and his children by his present wife^. 

to A and his lieirH, 

to A and the heirs of his hody^ 

to A and the heirs mile of his bo<ly, 

to A and the heirs female of his hotly, 

to A and his issue, 

to A and Vuh fninily, 

to A and his descendants, 

to A and his representatives, 

to A and his personal representatives, 

to A, his executors, and aiimiuistrators. 

Id each of these cases, A take^the whole interest which the testator had in the 
property. 

{h.y A bequest is made to A and bis brothers. A and his hrothers are jointly 
entitled to the V.^acy. 

(c.) A bequest is made to ^ for life, and after his death to his issue. At the 
death of A the property belongs in equal shares to all persons who shall then answer 
the de.Hcription of issue of A. 


under 

only, 


general dencription 


Construction of terms. 


86- Where a bequest is made to a class of persons under a general de- 
Beqnoat to class of pei-Hons scriptioii only, no one to whom the words of the 
description are not in their ordinary sense appli- 
cable sliall take the legacy. 

86- The word “ children” in a will applies only 
to lineal descendants in the first degree , 
the word grandchildren” applies only to lineal descendants in the second 
degree of the person whose children” or “ grandchildren” are spoken of ; 

the words “ nephews” and “ nieces” apply only to children of brothers or 
sisters ; 

the words ‘^cousins,” or “ first cousins” or “ cousins-gerinan,” apply only 
to children of brothers or of sisters of the father or inothei* of the person 
whose “cousins,” or first cousin^, ”^or “ cousins-gernian,” are spoken of ; 

the words “ first cousins once removed” apply only to children of cousins- 
german, or to cousins german of a parent of the person who^e “first cousins 
once removed” are spoken of ] * 

the words “ second cousins” apply only to grandchildren of brothers or 
of sisters of the grandfatlu^r or grandmother of the person whose “second 
cousins” are spoken of ; • 

the words “ issue” and “ descendants” apply to all lineal descendants 
whatever of the person whose “ h^sui ” or “ descendants” are spoken of. 

Words expressive of collateral relationship apply alike to relatives of 
full and of half blood. 

All words expressive of relationship apply to a child in the womb wFlb 
is afterwards born alive. 

87. In the absence of any intimation to the contrary in the will, fhe 
, ... terms “ child,” “ son,” or “ daughtei',” or any word 

•hip deqpte only legitimate which expresses relationship, is to he understood 
relatives, or, failing Buch, re- as* denoting only a legitimate relative, or, where 
Utivoe reputed legitimate. there is no such legitimate relative, a person who 
has acquired, at the date of the will, the reputation of being such relative. 

Illustrations. 


lBd6. 

Aot 10. 


(a.) A|r having three childreD, B, C, and D, of whom B and C arc legitimate, 
and 0 is illegitimate, leaves his property to be equally divided among “ Ins 
children*” The property belongs to B and C in equal shares, to the osclueiou of ]>. 
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of beint? his niece, aod having no Jegirimate niece, bequeaths a sum of money to 

Aot 10. his niec<?. The'illegitiiriuie niece is entitled to the legacy. 

(c.) A, having in his will enumerated his children, and named as one of them 

B, who is illegitiinatc, leaves a legacy to his said children.*’ B will take u share 

in the legacy along with the legitimate children. 

(d ) A leaves a legacy to the “ children of B.” B is dead, and has left none 
but illegitimate clgldren. All those who had, at the date of the will, acquired the 
reputation of being the children of B, are objects of tlie gift. 

(e) A bequeathed a legacy to “the children of B.*’ B never had any legiti- 
mate. child. C and D had, ul the date of the will, acquired the reputation of being 

chil[?lr"n of B. Aft^r the date of the will, and before the death of the testator, B 

and K were born, and acquired the reputation of being children of B. Only C and 
P are ohjoetH of the bequest. 

(/■.) A iMake.s a bc(]iioHt in favour of lii.s clfild b}^ a certain woman, not his 
wife. B has acquired, at the date of the will, the reputation of being the child 
of A b}^ tho woman designated. B takes the legacy. 

(ff.) A makes a bfqnesi in favour of his child to be born of a woman, who 
never beeonies hi.s wife. The beqni st is void. ^ 

(ff ) A mak«‘'^ a beciuesl in favour of the child of which a certain woman, not 
married to him, is pn guant. The bequest is valid. 

88.^ ^Vh(3re .*1 will purports to make two l>eqn(*.sts to the same person, 
Buies of eoiistniction whf ro atid a (juostion arises whether the te-stator intended 

will |uir|io? t 8 uf niakti two to make the second bequest, instead of, or in addi- 
bequests to Huino norson. *• i ^ -1*^1 . .1. •* , 

tion to, tlic hrst ; if there is nothing in the will to 

show what lie iiiioiided, the following rules shall prevail in determining the 
construction to be put upon the will ; — 

Eirsf,, — If the same specific thing is bequeathed twice to the same 
legatee in tho same will, or in tho will and again in a codicil, he is entitled 
to receive tliat specific thing only. 

Sficond . — Where one and the same will or one and the same codicil 
purports to make, in two places, a bequest to the same person of the same 
i|auntity or amount of anything, ho shall be entith^d to one such legacy 
only. 

T/iirfl-—V^hcrc two legacies of ^unequal amount are given to the same 
person in the same will, or in tho same codicil, tho legatee is entitled to both. 

Fourth — Where two legacies, whether equal or unequal in amount, are 
given to the same legatee, q\w by a will and the other by a codicil, or each 
by a diilerent codicil, the legatee is entitled to both legacies. 

Explanation. — In the four last rules, the word will” does not include 
a codicil. 

^ lllustrationa, 

(a.) A, having ten shares, and no more, in the Bank of Bengal, made his will 
whiidi contains near its commencement tho words, “ I bequeath my ton sliarea iuv 
the Bank of Bengal to B.” After other bequestp, the will concludes with the 
words, “ aud 1 becpieath my ton slmros in the Bank of Bengal to B.” B is entitled 
simply to receive A’s ten shares in the Bank of Bengal. 

(^•) A, having one diamond ring, which was given him by B, bequeathed to 0 
the diamond ring which was given him by B. A afterwards made a codicil to his 
will, and thereby, after giving other legacies, he bequeathed to C tlie diamond ring 
wliich 'was given him by B. C can claim nothing except the diamond ring which 
was given to A by B. 


* Thin section, and Hoctions $9 — 103 (both iuclusivo), apply to tho wills of Hindus^ &o., in 
the Lower IVovinces and in the t'^wns of Ma trn‘< nnd Bouibay.— Act XXI. of 1870. 
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(e.) A, by his will, bequeaths to B the sum of 5,000 rupees, anH afterwanis, in 
the 8ame< wifi, repeats the bequest in the same words. B is entitled to one legacy 
. of 6,000 rupees only. 

(tl.) A, by his will bequeaths to B the sum of 5,000 rupees, and afterwards, by 
the same will, bequeaths to B the sum of 6,000 rupees. B is entitled to 11,000 
rupees. 

(s.) A, by his will, bequeaths to B 5,000 rupees, and by a condicil to the will 
he bequeaths to him 5,000 rupees. B is entitled to receive 10.000 rupees. 

(A) A, by one codicil to his will, bequeaths to B 6,000 rupees, and, by another 
condicil, bequeaths to liiin 6,000 rupees. B is entitled to receive 11,000 rupees. 

(p.) A, by his will, bequeaths “ 500 rupees to B because she was his nurse,** 
and in another part of the will bequeatiis 500 rupees to B because she went to 
England with his children.*’ B is entitled to receive 1,000 rupees. 

(A.) A, by his will, bequeaths to B the sum of 5,000 rupees, and also, in another 
part of the will, an annuity of 400 rupees. B is entitled to both legacies. 

(i.) A, bv his will, betjiiealhs to B tlio sum of 6,000 riipocs, and also bequeaths 
to him the sum of 5,UUO rupees if ho slmll attain the age of 18. B is entitled ab- 
solutely to one sum of 5,000 rupees, and takes a contingent interest in another sum 
of 6,000 rupees. ^ ^ 

89. A residuary legatee may be constituted by any words that show an 
Constitution of residuary intention on the part of the testator that the per- 

legatee. son designated shall take the surplus or residue of 

liis property. 

lllmltations. 

(a.) A makes her will, consisting of several testamentary papers, in one of which 
are contained tlic following words : “ 1 think there will be something left, after all 
funeral expenses, &c., to give to B, now at school, towards equipping him to any 
profession ho may hereafter be appointed to.*’ B is constituted residuary legatee. 

(6.J A makes his will, with the following passage at the end of it : “ I believe 
there will be found Huffici(3nt in luy bauker's liands to defray and discharge my debts, 
which 1 hereby desire B to do, uud keep the residue for lier own use and pleasure/* 
B is constituted the residual y legatee. 

(c.) A bequeaths all bis property to B, except certain stocks and funds, which 
he bequeaths to U. B is tlie rcsidimry legatee. 

90. Under a residuary bequest, the legatee is entitled to all property 
Property to which residuary ' belonging to the testator at tho Jimo of his death, 

legatee entitled. of which he has not made any other testamentary 

disposition which is capable of taking oB'ect. 

lllusti'atior^^ 

A, by his will, bequeaths certain legacies, one of which is void under tho hun- 
dred and fifth section, and another lapses by the dcaili of the kguteo. lie bequeaths 
the residue of his property to B. After the date of his \yill, A purchases a xamin- 
dari, which belongs to him at the time of his death. B is entitled to tho two 
legacies and the zaiiiindari us part of tlie residue. 


91. If a legacy be given in general terms, without specifying the time 
Time of vesting of legacy when it is to be paid, tlie legatee has a vbsted 
in general terms. interest in it from the day of the death of tho 

testator, and if he dies without having received it, it shall pass to his repre- 
aeatatives. • 


92. If the legatee doe3*not survive the testator, the legacy cannot take 
, . . , , effect, but shall lapse and form part of the residue 

n w a case egaoy psea. testator’s property, unless it appear by the 

will that the testator intended that it should go to some other person. 

In order to entitle the representatives of the legatee to receive the 
legacy, it must be proved that bo survived the testator. 


1865. 

10 . 
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Illustrations. 

(a.) The testator bequeathe to (5**‘ 600 rupees which B owes him.” B dies 
before the testator the legacy lapses. 

(If.) A bequest is made to A and his children.^ A dies before the testatui^, or 
happens to bo dead when the will is iriade. The legacy to A and his children lapses. 

(c.) A legacy is given to A, and in case of bis dying before the testator, to B. 
A dies before the testator. The legacy goes to B. 

(d.) A sum of q)oney is bequeathed to A for life, and after his death to B. 
A dies in the lifetime of the testator ; B survives the testator. The bequest to B 
takes effect. 

(e.) A sum of money is bequeathed to A on his completing his eighteenth 
year, *and in case he^Hliould die before he completes his eighteenth year, to B. A 
completes his eighteenth year, and dies in the lifetime of the testator. The legacy 
to A lapses, and the bcqiH^si to B does not take idfect. 

(/'.) The testator and the legatee perisiied in the same shipwreck. There is 
no evidence to show which died first. The legacy will lapse. 

Legacy does not laps© if 93. If a legacy be given to two persons jointly, 

i>no of two joint legatees die and one of them die bgfore the testator, the other 
before testator. legatee takes the wliole. 


Illustration m 

The legacy is simply to A and B. A dies before the testator. B takes the 
legacy. 

94. But where a legacy is given to legatees in words which show that 
Effect of words showing the testator inteuded to give tiioin distinct shares 

testator’s iutciiiion to givo of it, then if any legalijc die before the testator, 
distinct shares. Qf legacy as was intended for him 

shall fail into the residue ’of the testator's pruperiy. 

Illustration. 

A sum of money is bequeathed to A, B, ami C, to bo equally divided among 
them. A dies before the testator. B and 0 shall only takes so much as they would 
have had if A had survived the testator. 

95. Where the share that lapses is S part of the general residue 
When lapsed share goes os bcqueatlicd by the will, that share sbali go as 

undisposed of. undisposed tt. 

Illustration. 


The testator bequeaths the residue of bis estate to A, B, and C, to be equally 
divided between tliem. A dies before the tebiaLor. liis ouc-thiid of ihe residue 
goes as undisposed of. 

96. Where a bequest shall have been made to any child* or other 
whonbe^uetto HueaJ descendant of the testator, and the legatee 

child or lineal dosoenduiit shall die lu the liietimc of the testator, but any 
does not lapse on his death lineal descendant of his shall survive the testator 
in tespitor 8 iifetiiuo. bequest shall not lapse, but shall take effect aa 

if the death of the legatee had happened im mediately after the death of the 
testator, unless a contrary intention shall appear by the will. 

Illustration. * 

A makes his will, by which he bequeaths a sum of money to his son^ B for bis 
own absolute use and bciiebl. B dies before A, leaving a son 0 who survives A, 
and having made his will, whereby he bequeaths all his property to his widow D. 
The money goes to D. 


• IScu 8. e, Act XXI., 1870. 
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97. Where a bequest is made to one person for the benefit of another, 186S. 
Beqnest to A for benefit of the legacy does not lapse by the death, in the ^Tin 

Bdoesnot lapse by A 's death . testator’s lifetime, of the person to whom the -A.Ot lu. 

bequest is made. 

98. Where a bequest is made simply to a described class of persons, 
Survivorship in case of be- thing bequeathed shall go only to such as Shall be 

quest to doscribod class. alive at the testator’s death. ^ 

Exception, — Tf property is bequeathed to a class of persons described as 
standing in a particular degree of kindred to a specified individual, but their 
possession of it is deferred until a time later than the dcf\th of the testator, 
by reason of a prior bequest or otherwise, the property Shall at that time go 
to such of them as shall he then alive, and to the representatives of any of 
them who have died since the death of the testator. 

Illustrations, 

(a.) A bequeaths 1,000 rupees to “ the children* of B ’* without saying when ih 
is to be distributed iitnonu: them. 13 had died previous to the date of the will, 
leaving three children, C, D, and E. E died after the date of the will, but before 
the death of A. C and D survive A. The legacy shall belong to 0 and D, to the 
exclasion of the representatives of E. 

(6.) A bequeaths a legacy to the children^ of B. At the time of the testator’s 
death, B has no children. The bequest is void. 

(c.) A lease for years of a house was bequeathed to A for his life, and after 
his decease to the children* of 13. At the death of the testator, B had two children 
living, G and I) ; and he never had any other child. Afterwards, dnring the life- 
time of A, C died, leaving E his executor. D has survived A. D and B are jointly 
entitled to so much of the leasehold term as remains unexpired. 

(d.) A sum of mouey was bequeathed to A for lier life, and after her decease 
to the children* of B, At the death of the testator, B had two children living, C and 
D, and after that event, two children, E and F, were horn to B. C and E died in the 
lifetime of A, C having made a will, E having made no will. A has died, leaving 
D and F surviving her. The logacy is to he divided into four equal parts, one of 
whicl\ is to be paid to the executor of C, one to D, one to tho admin istrntor of B, 
and one to F. 

(e.) A bequeaths one-third of his lauds to B for his life, and after his decease 
to the sisters of B. At the death of the testator, B had two sisters living, C and D, 
and after that event another sister E was horn. C died during the life of B ; D and 
E have survived B. One- third of A’s lands belongs to D, E, and the representa- 
tives of C, in equal shares. 

(/.) A bequeaths 1,000 rupees to B for life, and after his death equally among 
the children'® of C. Up to the death of 13, C had not had any child. The bequest 
after the death of B is void. 

(ff.) A bequeaths 1,000 rupees to “ all the children^ born or to be horn '* of B, 
to be divided among them at the death of > ’. At the death of the testator, B has 
two children living, D and E. After the de^th of the testator, but in the lifetime 
of C, two other children, F and G, are horn to B. After the death of 0, another 
child is born to B. The legacy belongs to D, E, F, and G, to the exclusion of the 
alFter-born child of B. 

(A.) A bequeaths a fund to the children* of B, to be divided among them when 
the eldest shall attain roajoi^ty. At the testator’s death, B bad one child living, 
named G. He afterwards had two other children, named D and E. E died, but 0 
and D were living when C attained majority. The fund belongs to C, D, and the 
r^resentatives of E, to the exclasion of any child who may be born to B after G*a 
attaining majority. 


• See s. 6, Act XXI., 1S70. 
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PART XII. 

Op Void Bkquxsts. 


BeqtiCBt to person by parti- 
cular doBoriptioii, who is not 
in oxistcuee at testator’s 
death- 


99< Where a bequest is ' made to a person, by 
a particular description, and there is no person in 
existence at the testator’s death who answers the 
description, the bequest is void. 


Excepiimi. — If^property is bequeathed to a person described as standing 
in a particular degree of kindred to a specified individual, but his possession 
of it js deferred until a time later than the death of the testator, by reason 
of a prior bequest, '©r otherwise ; ami if a person answering the description 
is alive at tln^ death o^ the testator, or comes into existence between that 
event and such later time, the property shall, at such later time, go to that 
person, or, if lie be dead, to his representatives. 


Illustrations. 

(a.) A bequeaths 1,000 rupees to the eldest sbn^’ of B. At the death of ths 
testator, B had no son. Tlio bequest is void. 

(ft.) A bequeaths 1.000 rupees to B for life*, and after his death to the eldest 
son* of C. At the death of the testator, C had no son. Afterwards, during the 

life of B, a son is liorn to C- Upon B’s deutli, the legacy goes to C’s son. 

(c.) A t»e(|maths 1,000 rupees to B for life, and after his death to the eldest 
son* of C, At the death of the testator, C had no stiri ; afterwards, during the life 
of B, a son, named D. is horn to U. D dies; then B dies. The legacy goes to the 
representative of I). 

(f/.) A heqiieaths his e.state of Grcenacro to B for life, and at his decease to the 

ehh*sl son* of Up to the death of B, C has had no son. The bequest to 0*8 

ehh st son is void. 

(c.) A bequeaths 1,000 rupees to the eldest son* of C, to be paid to him after 
the <l(*allj of B. At the death of the testator, C has no son, hut a son is afterwards 
horn to him during the life of B, and is alive at B’s death. C’s sou is entitled, to 
the 1,000 rupees. 

100. Where a bequest is made to a pOASon not in existence at the time 
Bequest to person not in testator’s death, subject to a prior bequest 

oTii>.tonco at tostntoiis death, contained in the will, the later bequest shall be « 
subject to prior hoquest, uiiles.s it comprises the whole of the remain- 

ing interest of the testator in the thing bequeathed. 

Illustrations. 

(a.) Property is hequeallied to A for his life, and after his death to his eldest 
son* for life, and after the death of the latter to his eldest son. At the time of the 
testator’s dcaih, A has no son. Here the bequest to A’s eldest son is a bequest to a 
person not in i-xistnicc at the teataior’s ilaalh. It is not a bequest of uie^ whola 
interest that nqnains to the testator. The bequest to A’h eldest sou for his life is 

voj(l- 

(ft.) A fund is hoqueathod to A for his life, and after his death to his daughters* 
A survives the testator. A has daughters, some of whom were not io existence a| 
the testator’s death. The hcquent to A’h daughters comprises tlie whole interest^ 
tliat remains to the testator iu the thing bequeathed. ^Tlic bequest to A's dattg)tteri| 
is valid. 

(c.) A fund is bequeathed to A for his^ life, and after his death to his daugljfte)^ 
with a direction that, if any of them marries under the age.of eighteen, her 
shall be Bottb dy so that it may belong to hei'self for life, and may be divisible aiho^ • 


* Sees. 6, Act XXXI., 1870, 
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her children* after her death* A has no daughters living at the time of the testator^a 
deatbi but iuis daughters born afterwards who survive him. Here the direction for 
a settlement has the effect^ in the case of each daughter who marries under eighteen^ 
of substituting for the absolute bequest to her a bequest to her merely for her life j 
that is to savt a bequest to a person not in esistence at tl:o time of the testator's 
death of something which is less than the whole interest that remains to the testator 
in the thing bequeathed* The direction to settle the fuini is void. 

(d.) A bequeaths a sum of money to B for life, and directs that, Upon the death 
of B, the fund sljall be settled upon his daugthers, so that* the portion of each 
daughter may belong to herself for life, and Uiay bo divirlud among her children* 
after her doiUh. B has no daughter living at the time of tho testator’s death. In 
this case the only bequest to the dangliters of B is eontained^in the direction tO 
settle the fund, and this direction amounts to a bequest, to |)t*rsons not yet born, of 
ft life-interest in the fund, that is to say, of something which is less than the whole 
interest that remaius to the testator in the thing bequeathed. The direction to settle 
the fund upon the daughters of B is void. 


101 . No bequest is valid whereby tho vesting of the thing bequeathed 
^ , . . ... may bo delayed beyond tho lifetime of one or more 

u e ftgains perpo u y. pet^^oiis living at the tcistator's decease, and tho 
minority of some person who shall be in existence at the expiration of that 
period, and to whom, if he attains full age, the thing bequeathed is tO 
belong* 

ItluBtrationi, « 


(a.) A fund is bequeathed to A for his life, and after his death to B for his lifsi 
and after B'h death to such of the sons* of B us shall lirst attain the age of 25. A 
and B survive the tcstutoi. Here the son of B who shall first attain the age of 25 
may be a son born after the death of the testator ; such son may not attain 25 Until 
more than 18 years have elapsed from the death of the longer liver of A and B | 
and the vesting of the fund may thus bo delayed he^otld the lifetime of A and Bf 
and the minority of the bods of B. The bequest after B’s death is void. 

. (>•). A. fund is bcdiieathed to A for his life, and after his death to B for hitf 

life, and after B’s death to such of B’s sons* ns shall first attain the age of 25. D 
dies in the lifetime of the testator, leaving one or tnpre sons. In this case the 
BODS of B are persons living at tift time of the testators decease, and the timtf 
when either of them will attain 25 necessarily fulls within his own lifetime. The 
bequest is valid. ^ 

(c ) A fund is bequeathed to A for his life, and after his death to 6 for hie 
life, with a direction that after B’s death it shall he divided amongst such of B'a 
chitilren'* as shall attain the age of IB; but that, if Uo child of B shall attain that 
age, the fund shall go to C* Here the time fSt the division of the fund iiiupt 
arrive at the latest at the expiration of 18 3 ^ear 8 from the death of B, a person 
living at the testator's decease* All the bequests are valid. 

(cl.) A fund is bequeathed to trustees fur the benefit of tho testator's daughters^ 
with u direction that, if any of them marry under ago, her share of tho fund sh$ll 
be settled so as to devolve after her death upon such of her children* as shall attam 
the age of 18* Any daughter of the testator to whom the direction applies must 
be in existence at bis decease, and any portion of the fund which may eventually 
be settled as directed must vest not later than 18 years from the death of the 
daughter whose share it was. All these provisions are valid. 

lOS* If ft bequest is nfade to a class of persohs, with regard to sotfei ol 

Beauest to a elass^ seme ^ inoperative by reason of the ruleft 

ef wuern oo^ under contained in the two last preceding sections, of 
ruiss in seodons 100 aqd 101. either of them, such bequest shall be wholly voijd^f 


I . . 

• SMt.e, Act XXI., 1870* 
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lUuitratioiH. 

(a.) A fund is bequeathed to A for life, and after his death to all bis ohUdreDi^ 
y^ho shall attain the age of 25. A. survives the testator, aod has some chAdrea 
living at tiie testator'n death. Each child of A’s leaving at the testator's death muirt. 
attain the age of 25 (if at all) within the limits allowed for a bequest. But A may 
have children after the testator's decease, some of whom may not attain the age cS 
25 until more than 18 years have elapsed after the decease of A. ^he bequest tO 
A’s children, therefore, is inoperative as to any child born after tbe teststerls death ; 
and as it is givHD*to all his children as a class, it is not good as to any division of 
that class, but is wholly void. 

*(5.) A fund is beqtieathcd to A for his life, and after his death to B; C* D, and 
all 'other the children^ of A who shall attain the age of ^5. 0, and B, are 

children of A liviug at the testator's decease. In all other respects the case is. the 
same as that aiipposcii in illustration (<i). The mention of B, C, and D by namdi 
does not prevent the bequest from being regarded as a bequest to a claes, and the 
bequest is wholly void. 

103. Whore a bequest is void by reason of any of the rules contained 

Boquost to toko effect on preceding sections, any bequest 

failurs of bequest void under contained in the same will, and intended to take 
‘Section 100, lOl, or 102. efifect after or upon failure of such prior bequest, 
is also void. 

llluitrationa* 

« 

(a ) A fund is hoqueathed to A for his life, and after hrs death to such of his 
sons^ as shall first nitain the ago of 25, for his life, and after the decease of such 
son to B. A and B survive the testator. The bequest to B is intended to take 
eifoot after the bequest to such of the sons of A as shall first attain the age of 25, 
which bequest is void under section 101. The bequest to B is void. 

(5 } A fund is bequeathed to A for his life, and after his death to such of his 
soos^ as shall first attain the ago of 25, and if no eon of A shall attain that age, to 
B.' A and B survive the testator. The bequest to B is intended to take effect upon 
failure of the bequest to such of A's sons* as shall first attain the age of 25, which 
bequest is void under section 101. The bequest to B is void. 

104^ A direction to accumulate thS income arising from any property 
Effect of direct^n for ac- shall be void ; and the property shall be disposed 
cumulation. of as if nt> accumulation had been directed. 

Exception , — Where the property is immoveable, or where accumulation 
is directed to be made from the death of the testator, the direction shall be 
valid in respect only of the income arising from the property within one year 
next following the testator’s death ; 

and at the end of the year such property and income shall be disposed 
of respectively, as if the period during which the aocamulatioii has been 
'directed to be made had elapsed. 


lUuHraAUma. 

(a,) The will directs that the turn cf 10,000 rupees shall be invested in Qoveihi^ 
ment securities, and the income accumulated for 20 years, and that the pridofpfal, 
together with the accumulations, shall then be divided between A, B, and 0. A, B, 
and C, are entitled to receive the sum of 10,000 rupass at the end of the yftar froin 
the testator's death. 

(6.) The will directs that 10,000 rupees sliaU be invested, and the iiioomf. ao* 
cumulated until A shall marry, and shall then be paid to him. . A is entijSled, to 
receive 10,000 rupees at the end of a year from the testator’s death. 


♦ See 8. 6, Act XXI., 1870. 
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(c.) The will direett'thai the rents of the farm of SultiopuF ehalf be acoumn- 1806. 
hied for too yeare, and that the aocnmnlatioa shall be then paid to the eldest son of 
A. At the deatlh of the testator, A has an eldest 8on> living?, named B. B shall Aot 10. 
receive at the end of one year from the testator's death the rents which have accrued 
dai'ing; the year^ together with any interest which may have been made by investing 
them. 

(d.y The will directs that the rents uf the farm of Sultanpur shall be accniniK 
lated for ten years, and that the accumulations shall be then be paid to the eldest son 
of A. At the death of the testator, A has no son. The bequest is void. 

(e.). A bequeaths a sum of money to B. to be paid to him when he shall attain 
the age of 18, and directs the interest to be accumulated till he shall arrive at^ that « 
age. At A'sdeath the legacy bccomos vested in B ; and bo mpbhof the interest as 
is not required for his maintenance and education is acca4iiulated, not by reason of 
the direction contained in the will, but in consequence of D' s minority. 


105. No man having a nephew or niece or any nearer relative shall 
Bequest to religious or cha- have power to bequeath any property to religious 
vitabie usee. or charitable uses, except by a will executed not 

less than twelve months before his death, and deposited within six months* 
from its execution in some place provided by law for the safe custody of the 
wills of living persons. 

Illustration. 


A, having a nephew, makes a bequest by a will not executed per deposited as^ 
required-^ 

for tho relief of poor people ; 

for the mainteoaoce of sick eoldiers ; 

for the erection or support of a hospital ; 

lor the education and preferment of orphans ; 

for the support of schoinis ; ' 

for the erection or support of a school ; 

for tlie building and repairs of a bridge ; 

for the making of roads ; 

for the erection or support of a church 

for the repairs of a church ; 

lor the beuefik of ministers of religion ; 

for the formation or support of a public garden. 

All these bequests are void. 


PART XIII ♦ 

Or THE VISTINQ OF llkOACIBS.. 

106» Where, by the terms of a bequest, the legatee in not entitled 
Bats of vseting of legacy ^ immediate possession of the thing bequeathed, a 
whoa paymeat or possssBion right to receive it at the proper time shall, unlese 
postponed. a contrary intention appears by the will, become 

vested! in the legatee on the testator’s death, and shall pass to the legatee’s 
representatives if he dies before that time and without having received'the 
legacy. 

i . And in suob cases the legacy is, from the testator’s death, said to be 
vestedln interest. t 

Sxplcmatien.-^An intentipn that a legacy to any person shall not become 
vested in interest in him is not to be inferred merely from a provision whereby 
tho payment or possession of the thing bequeathed is postponed, or whereby 
a prior interest therein is bequeathed to some other person, or whereby the 


* This Part sppHss to the wills of Hindtto, Ac., in the Lower Provinces and in the tewna of 
Madras and Bombay.-Aet XKI. of 1170. 
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1805. income arising from the fund bequeathed is directed to he acoumuTated lintil 
the time of payment arrives, or from a provision that, if a particular event 
shall happen, the legacy shall go over to another person* 

JJhstmtioms 

(a.) A bequeaths to B 100 rupees, to be paid to him at the death of 0. Opt 
A.*fl deatli the legacy beooines vested in iuteresKt iu i#, uud if he dice before 0, hie 
repreecuiativeB are ehtitled to the legacy. 

(7>.) A bequeaths to B 100 rupees, to be paid to him upon his altaiaiDg the age 
of 18. On A’« death the legacy becomes vested in interest in B. 

(c.) A fund is (k*qupatherl to A for life, and after his death to B. On the testa* 
lottos death the legacy to B becoiueH veated in interest in B. 

(flf.) A fuiul is bequeathed to A until B attains the ago of 18, and then to B, 
The legacy to B is vested in interest from the testator^s death. 

($.) A beqtieaths the whole of his property to B upon trust to pay certain debts 
out of the income, and then to make over the fund to 0. At A^s death the gift to 
• C becomes vested in interest to him. , 

(/.) A fund is bequeathed to A, B, *and C in equal shares, to he paid to them 
on their attaining the age. of 18 respectively, with a proviso that, if all of them die 
under the age of 18, tlu* legacy shall devolve upon D. On the death of the testator, 
the shares vest in intercHi in A, B, and 0, subject la be divested in ease A, B, and C 
shall all die undjLT 18, uiid upon the di*Hth of any of them (except the last survivor) 
under the uge ol Id, his vested interest passes, so subject, to his representatives. 

Date of vesting whonieRftcy 107. A legacy bequeathed in case a specified 

contingont upon .spocitied un- uncertain event shall happen does not vest until 
certain event. event happens. 

A legacy beqoathed in case a specitiod uncertain event shall not happen 
does not vest until the happening of that event becaiuos impossible. 

In either case, until the condition has been fullilled, the interest of tha 
legatee is called contijigent, 

JUxcftplioii . — Where a fund is bequeathed to any person upon his attain* 
ing a particular age, and the will also gives to him absolutely the income to 
arise from the fund before he reaches that age, or directs the income, or so 
much of it as may be necessary, to be applied for his benefit, the bequest ot 
the fund is not contingent* * 

JllustrationB. 

(a.) A legacy is bequeathed to D In case A, B, and C, shall all die under the ago 
of 18. D has a contingent interest in the legacy until A, B, and G, all die under 
18, or one of thorn attains that age. 

(6.) A sum of money is bequeathed to A “ in oase ho shall attain the age of 18,’* 
or ** when he shall attain the age of 18.*’ A’e interest in the legacy is coDtingonl 
until the condition shall be fulfilled by his attaining that age, 

(o.) An estate is bequeathed to A for life, and after his death to B, if B shall 
then be living, but if B shall not be then living, to 0. A, B, and 0, survive thu 
testator. B and 0 each take a contingent interest in the estate until the event wbioh 
]s to vest it in one or in the other shall have happened. 

* (d ) An estate is bequeathed as In the cate last supposed. B dlos In tbh lifetime 
of A and 0. Upon the death of B, G acquires a vested right to obtain pdsseUkrfi bt 
the estate upon B s death. 

(e.) A legacy is bequeathed to A when she shall attain the age of 18, oir eball 
tnarrv under that age with the consent of B, with a proviso that, if she shall not aU 
^in 18, or marry under that age with B's consent, the legacy shall go to 0, A Slid 
G each take a contingent interest in the legaoy. A attains the age of 18. A beeodie| 
absolutely entitled to the legacy, although ine may have married undei tnmni 
the consent of B, 
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f /!) An estate is bequeathed to A until he shall marry, and after that event to 
B. B*b interest in the bequest is contingent until the condition shall be fulfilled by 
A*s marrying. 

An estate is bequeathed to A until he shall take advantage of the Act for 
the Relief of Insolvent Debtors, and after that event to B. B's interest in the be- 
quest is contingent until A takes advantage of the Act. 

(A.) An estate is bequeathed to A if he shall pay 500 rupees to B. A*s interest 
in the bequest is contingent until he has paid 500 rupees to B. * 

A leaves his farm of Sultanpur Khiird to B, if B shall convey his own farm 
of Sulr&npur Buzurg to C. B*8 interest in the bequest is contingent until he has 
conveyed the latter farm to 0. / 

(y) A fund is bequeathed to A if B shall not marry p within five years after 
the testator’s death. A’s interest in the legacy is contingent, until the condition shall 
bo fulfilled by the expiration of the five years without B’s having married (J, or by 
the occurrence, within that period, of an event which makes the fulfilment of the 
condition impossible. 

(k,) A fund is bequeathed^ to A if B shall not make any provision for him by 
will. The legacy is cuiitingont until B’s death. 

(Z.) A bequeaths to B 500 rupees a year upon his attaining the age of 18, and 
directs that the intorenl, or a competent part thereof, shall be applied for his benefit 
until he reaches that ago. The legacy is vested. 

(m.) A bequeaths to B 500 rupees when ho shall attain the age (>f 18, and directs 
that a certain sum, out of anothor fund, sliall be applied for his maintenance until 
be arrives at that age. The legacy is contingent. 


Vesting of interest in be- 
quest to siioh members of a 
^asa as shall have attained 
particular age* 


108. Where a bequest is made only to such 
members of a class as shall have attained a parti- 
cular age, a person who has not attained that age 
cannot have a vested interest in the legacy. 


Illustration, 


A fund is bequeathed to such of the children of A as shall attain the age of 18, 
with a direction that, while any chil j of A shall be under the age of 18, the income 
of the share, to which it may be presumed ho will he eventually entitled, shall be 
applied for his maintenance and education. No child of A who is under the age of 
18 has a vested interest in the bequest, » * 


PART XIV. 

Of Oneboub Bbqubstb. 

'fi mil linn tinniirfii a bequcBt imposea an obligation 

gmnnw jjjp j,e nothing by it unloM he 

aocepta it fully. ' 

JUusIration^ 

A, having shares in (X), a prosperous joint-stock company, and also shares 
. (V)> a joint-atook company in difficulties, in respect of which shares heavy calls erci 
fltpectsd tQ be modep bequeatim to B all hie shares in joint-stock oornpaoiee. B re* 
fiiieea to aooept the shares in (Y). He forfeits the shares in (X). 

llOi Where a will oontaina two separate and independent beqneatn 
0» oi tw» Mpuat* wet person, the legatee U at liberty to 

|i%«iidentbwin.iitatowne accept one <« them, and refuse the other. al> 
eed though the former may be beneficial, and the latter 
WHrMCMa. onerous. 
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1065, IlluUratwn. 

Aot lOr having a Jease fot- a term of years of a honee at a rent which he and" hf* 

representativee are bound to pay during the term, and which is higher than the 
bouse can be let for, bequeaths to B the lease and a sufn of money. B refueee tO' 
accept tlie lease. He shall not, by this refusal, forfeit tlie money.. 


PART XV. 


Of Contingent Bequests. 

• % • 
111. Where a*legacy is given if a specified uncertain event shall happen^ 
B«qu«it contingent upon no time U mentioned in the will for the occur- 
•pecitidd uncertaiQ event, no reuce of tlmt events the legacy cannot take effect 
tune being mentioned for its unless such event happens before the period when 
occurrence. bequeathed is payable or distributable^ 

Illustrations, • 


(<i.) A legacy ts bequeathed to A, and, in case of hia death, to B. If A sur^ 
vives the testator, the legacy to B does not take effect. 

(6.) A legacy is bequeathed to A, and, in case of hia death without children,, 
to B. It' A siir^ves tihe testator, or dies in his lifetime leaving a child, the legacy 
to B does not take effect. 

(c.) A legacy is bequeathed to A when and if he attains the age of 18, and, iir 
case of his death, to B. A attains tlw age of 18. The legacy to B does not take 
effect. 

(d.) A legacy is bequeathed to A for life, and after his death to B, and, “ t» ‘ 
case of B’a death without children," to C. The words ** in case of B*8 death with-* 
out children ’* are to be understood as meaning “ in case B shall die without cbildreis 
during the lifetime of A." 

(c ) A legacy is bequeathed to A for life, and after his death to B, and,* “ iu 
case of B’s death,” to C. The words ** in case of B’s death ” are to be considered 
as meaning “ in case B shall die in the lifetimewf A.’^ 


112. Wherp a bequest is made to such of certain persons aa shall be- 
Bequest to such of certain surviving At some period, but the exact periodic 


persouB as shall be surviviai 
at some period notspeor 


not specified, the legacy shall go to such of them 
as shall be alive at the time of payment or distri- 
bution, unless a contrary intention appear by the will. 

Illustrations, 


(a.) Property is bequeathed to A and B, to be equally divided between tbetOr 
or to the survivor of them. If both A and B survive the testator, the legacy ia 
equally divided between tbem. If A dies before the testator, and B survives the 
testaior, it goes to B. 

■ J ** bequeathed to A for life, and after bia death to B and, 0, to h* 

equally divided betweeu them, or to the survivor of tbem. B dies during the life oA 
A ; U survives A. At A’s death the legacy goes to C. * / 

(c.) Property is bequeathed to A for life, and af^pr his death to B and 0, or thh 
survivor, with a nirectiou that, if B should not survive the testator, his Children ai^ 
to stand in hia place. C dies during the life of thd testator ; B survives the teetator* 
but dies 10 the iifetiiiie of A. The legacy goes to the representative of 

(d.) Property is bequeathed to A for life, and after his death to B and 0, widt 
a direction that, in case either of them dies in the lifetime of A, the whole sfaali go 
A ® lifetime of A. Afterwards C diQs in the liblune At 

A. xne legacy goes to the representative of 0. . 
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PART XVI. 

Or OoKDiTioNAt, BiQvim. Aot 1<X 

%M|M« ttpm ImpoMibla 113. A bequest npon «ii impossible oonditioa 
audition. ia void. 

lUustrationi, 

(a.) An eitate ig beqnmthed to A on condition that ho shall walk ona hundred 
milee in an honr. The bequest is void. 

‘ (ft.) A heqireaths 500 rupoes to B on condition that hr shall many A*b daughter. 

A’s daughter was dead at the date of the will. The bequest is ^oid. 

Bequest u^qn iHogal or 114 A be<]^st upon a dbndition, the fulfil- 
immoral condition, ment of which would be contrary to law or to 

morality^ is void. 

JUuatrations, 

(a.) A bequeaths 600 rupees to B on condition that he shall mnrder C. The. 
bequest is void. • 

(ft.) A bequeaths 5,000 rupees to his niece if she will desert her husband. The 
bequest is void. 

115. Where a will imposes a condition to be fulfilled before the legatee 
Fulfilment of condition pre- can take a vested interest in the thjng bequeathed, 
codent to vesting of legacy. the condition shall be considered to have been ful- 

filled if it has been substantially complied with. 

Illustrations. 

(ck) A legacy is bequeathed to A on condition that he shall marry with the con- 
sent of B, C, D, and E. A mames with the written consent of B. 0 is present at 
the iiiairisge. 0 ecuds a present to A previous to the marriage. E has been per- 
sonally informed by A of his iuteutions, and has made no objection. A has fulfilled 
the oouditii'n. 

(ft) A legacy is bequeathed to A on condition that he shall marry with the con- 
sent of B, t and D. D dies. A marries with the conseut of B and 0. A hasful- . 
filled the condition. * 

(c.) A legacy is bequeathed to A on condition that he sliall marry with the con- 
seut of B, C, and D. A inarrit s in the lifq|:iuic of B, C, and D, ^ith the cousent of 
B and C only. A has not fullillcd the condition. 

(d.) A legacy is bequeHthed to A on condition that he shall marry with the 
tSODSeut of B, C, and D. A olitains the uneoiiditionnl aseent of B, C, and D to his 
marriage with fi. Afterwards B, 0, and D, cafpriciously retract their consent. A 
marries E. A has fulfilled the condition. 

(s.) A legacy is bequeathed to A on condition that he shall marry with the con- 
sent of B, C, and D. A marries without the consent of B, C, and D, but obtains 
'their consent after the marriage. A has not fulfilled the cenrlitioo. 

(/.) A makes his will, whereby he bequeaths a sum of money to B if B shall 
marry witli the consent of A's executors. B marries during the lifetime of A, and 
A afterwards expresses his approbation of the marriage. A dies. The bequest to B 
takes e&ct. 

(g.) A legacy is bequeathed to A if be executes a certain document within a tiaig 
fpMiaed in the wi[l. The document is executed by A within a resHonable time, bat 
jlpt wiihiu the time specified in the will. A has not performed the condition, and is 
It'Ot Entitled to receive the leg&cy. 

11& Where there is a bequest to one person, and a bequest of the same 
Bequest to A, and, on thing to another, if the prior bequest shall fai], 
fUlqreof prior bequest, to B. the second bequest shall take eflfect upon the 

"Itiittre of the prior bequest, although the biiure may not have occurred in the 
iBMlAjii# eontemidated by the testator. 
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lf.lu9tration$. 

(a.) A bequeaths a sum of mone}* to his own cliiMreti enrviviag hiitt^ if 
tltoy all die under 18, to B. A dies without having ever had a child. The bequest 
to 0 takes effect. 

(^.) A bequeaths a sum of money to B, on condition that he shall execute a 
certain document witliio three months after A's death, and if he should neglect to do 
so, to C. B dies iu the testator’s lifetime. The bequest to C takes e£Fect» 

117. Where the will shows an intotition that the second bequest shall 
When second bequest not take effect only in the event of the first bequest 

to ta^e effoct on failure of failing in a particular manner, the second bequest 
\ shall not take effect unless the prior bequest faiU 
in that particular manner. 

lllustrafwn. 

A makes a bequest to bis wife, but, in case she should die in his lifetime, be- 
^queatlis to B that which he had bequeathed lo her. A and his wife perish together 
*nnd(!i* circiunstiiiices which make it impossible to prcri'c that she died before him. 
The bequest to B does not lake effect. ^ 

118. A bequest may be made to any person with the condition super* 

Bequest over, conditional ***»*•« '« ^ase a spneified uncertain event 

. upon happoning oc not hup- shall happen, the thing bequeathed shall go to 
^ pening of specified uncertain another person j or that, in case a Specified un- 

certain event shall not happen, the thing be- 
queathed shall go over to another person. 

In each case the ulterior bequest is subject to the rules contained in 
sections 107, 108, 109, 110, 111, 112, 113, 114, 116, and 117. 

lltuBtraiionn* 

(a.) A sum of money is bequeathed to A, to be paid to him at the age of 18, and 
if he slmll die before he atiaine tliat age, to B. A takes a vested interest in the 
legacy, subject lo be di vested and to go to B ig case A sliall die under 18. 

(6.) All estate is liequeathed to A, with a proviso that, if A shall dispute the 
oompetOQcy of th^ tcsiator to Hiuke a will, the estate shall go to B. A disputes the 
competency of the testator to make a \^ll. The estate goes to B. 

(c ) A sum of money is bequeathed lo A for life, and after his death to B, but 
.if B shall then be dead, leaving u son, such son is to stand in the place of B. B 
takes a vested interest in the legu(;y, subject to be divested if he dies leaving a SOQ 
in A’s lifetime. 

(d.) A sum of money is bequeathed to A and B, and if either should die during 
the life ot C, tlien to the survivor living at the death of C. A and B die before oi 
The gift over eaiinot take effect, but the representative of A takes one-half of tho 
money, and the represeiiiative of B takes the other lialf. 

(c.) A bequeaths to B the interest of a fund for life, and directs the fund to bo 
divided at her death equally among her three children, or such of them as abaU be 
living at her death. All the children of B die in B’s lifetime. The bequest CfVer 
cannot take effect, hut the interest of the children pass to their representativee. 

119- An ulterior bequest of the kind contemplated* by the last pre* 
Condition must be strictly ceding section cannqb take effect^ unless the eppi-» 
fulfilled. dition is strictly fulfilled. 

JlluBtrations^ 

(a.) A legacy is bequeathed to A with a proviso that, if he marriep without the 
of £, C, and U, the legacy shall so to £« D dies. Kveo if A marries 
without the consent of B and C, the gift to £ dees not take efleet. 
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(h.) A legacy is bequeathed to A with a proviso that, if he marries without the 1865* 

consent of B, the legacy shall go to C. A marries with the consent of B. He after- 

wards becomes a widower, and marries again without the consent of B. The bequest Act 
to 0 does not take effect. 

(c.) A legacy is bequeathed to A, to be paid at 18, or marriage, with a proviso 
that, if A dies under 18, or marries without the consent of B, the legacy shall go to 
C. A marries under 18, without the consent of B. The bequest to 0 takes effect. 

Original bequest not affect- 120. tf the ulterior bequest be not valid, the 

ed by invalidity of second. original bequest is not affected by it. 

llluatratiom. • 


(a.) An estate is bequeathed to A for his life, with a condition superadded that, 
if he shall not, on a given day, walk 100 miles in an hour, the estate shall go to B. 
The condition being void, A retains his estate as if no condition had l^en inserted ia 
the will. 

(6.) An estate is bequeathed to A for her life, and, if she do not desert her hus- 
band, to B. A is entitled to the estate during her life as if no condition had been in- 
serted in the will. • 

(c.) An estate is befineathcd to B for life, and, if he marries, tO the eldest sou 
of B for life. B, at the date of the testator’s death, had not had a sou. The bequest 
over is void under section 92, and A is entitled to the estate during his life. 


Bequest conditioned that it 
shall otase to have effect in 
case specified uncertain event 
shall happen or not happen. 


121. A bequest may be made with the condi- 
tion superadded that it shall cease to have effect in 
case a specified uncertain event shall happen, or in 
case a specified uncertain event shall not happen. 


lllusiratiom. 


(a.) An estate is bequeathed to A for his life, with a proviso that, in ease he shall 
cut down a certain wood, the bequest shall ceaso to have any effect. A cuts down the 
wood ; he loses his life-interest in the estate. 

(6.) An estate is bequeathed to A, provided that, if he marries under the age of 
25 without the consent of the executors named iii the will, the estate shall cease to 
belong to him. A marries under 25 ^vfthout the consent of the exocntors. The estate 
ceases to belong to him. 

(c.) An estate is bequeathed to A, provided that, if he shall not go to England 
within three years after the testator's death, nis interest in the estate shall cease. A 
does not go to England within the time prescribed. His interest in the estate ceases. 

(d.) An estate is bequeathed to A, with a proviso that, if slje becomes a nun, she 
shall cease to have any interest in the estate. A becomes a nun. She loses het in- 
terest under the will. 

(c.) A fund is bequeathed to A for life, and after bis death to B, if B shall be 
then living, with a proviso that, if B shall become a nun, the bequest to her shall cease 
to have any effect. B becomes a nun in the lifetime of A. She thereby loses her 
contingent interest in the fund. 


122. In order that a condition that a bequest shall cease to have effect 
Such condition must not be may be valid, it is necessary that the event to which 
invalid under section 107. it relates be one which could legally constitute the 
condition of a bequest as contemplated by the ono hundred and seventh* 
section.* • 


123. Where a bequest is made with a condition superadded that, unless 
B 9 sult of legatee rendering the legatee shall perform a certain act, the subject-^ 
matter of the bequest shall go to another person, 
or the bequest shall cease to have Sffect, but no 
time is specified for the performance of the act ; 
if the legatee takes any step which renders impoS' 

0 0, M.-G2 


impossible orindefinitely post 
poning act for which no time 
fptoined, and on non-perform- 
anes df which subject-mat- 
ter to go over 
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sible or indefinitely postpones the performance of the act required, the legacy 
shall go as if the legatee had died \rithout performing such act 

niusiratiom, 

(a.) A bequest i*? made to A, with a proviso that, unless be enters tbe aryny. tbe 
legacy sbsll go over to B. A takes boly orders, and thereby renders it impossible tbaft 
be should fulfil the condition. B is entitled to receive the legacy. 

(b.) A bequest Is made to A. with a ^iroviso that it shall cease to have troy eflFcot 
if ho does not iimi ry B s danghter. A marries a stranger, and thereby indefinitely 
postpone.^ the fulfilment of the condition. The bequest ceases to have effect. 

^124. Whorf\tlie will requires an act to he performod by the legatee 
Porf.>r™cince dt conrUtton, » specified time, either as a ‘Condition to bo 

jirccedont or Rubsequoot, fulfilled hefoi'e tho legacy IS onjoycci, or as a con- 
within apocifiod tiiric. dition Upon the non-fulfilment of -which the subject- 

>natter of the, bequest is to go over to another person, or the bequest is to 
Further ihno in case of c»‘ase to have effect, tho act must he performed 
fraud. within the time sp(‘Ctffied, unless the perfoimance 

of it be prevented by fraud, in which case such further time shall be allow* 
ed as shall be rc(iuisite to make up for the delay caused hy such fraud. 


’ PAKT XVI T. 

Of IIkqtikst with Directions as to Application or Enjoyment. 

126. Where a fund is hequ(*athed absolutely to or for the benefit of any 
Biroction liiiit fiinds he vin- person, hut the will contains a direction that it 
ployed in parricuiur nituinor g|,,ji applied or enjoyed in a particular manner, 

l(‘gatee shall he entitled to receive the fund as 
person. if the will had contained no such direction. 

lUv at ration. 

• 

A fium of money is hcfpieatbcd towards purchasing a courttry-rcsidemre for A, or 
to purchase an annuity for A, or to purchase* a cotumiHsion in the army for A, or te 
place A ill any business. A choose.s to feceivo the legacy in money. He is entitled to 
do so. 

126. Where a testator ^h.^^olutcly bequeaths a fund, so as to sever it 
Direction that mode of on estate, but directs that the mode of 

joyment of ubwiii.te enjoynieni of it by the legatee shall be restricted 

ia to V)o rostrictod, to socure j 
Bpecified bonclit for lej^ntee. ^ 

the fund belongs to him as if 


Ls to E vciire a specified benefit for the legatee'; 
liat beiipfit cannot be obtained for the legatee, 
the will had contained no such direction. 


, Jthinfrotwvs. 

(a.) A bpijucnths the residue of his property to he divided equally amonir his 
• aaughteis, atid diiects that the .*.li;tu‘s of the daughters shall be settled upon theoi* 
uelves respectively tor life, and be paid to their children after their death.* All the 
daugliters die umnarried. The icprescutalives of each daughter are entitled to her 
share of the residue. • 

^ (6 ) A directs his tnistees to raise a sum of money for his daughter, and, he then 

directs that they shall^ invest the fund, and pay the income arising from it to her 
during her life, and divide the principal among her children after her death. 
daughter dies without having over had a child. Her repreeentativee are aotitled tio 
the fund. 
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127. Where a testator does not absolutely bequeath a fund, so as to 
Bequest of fund for cor- estate, but gives it for cer- 

tain purposes, some of which, tain purposes, and part of tliose purposes cannot 
cannot bo fulfilled. fulfilled, the fund, or so much of it as has not 

been exhausted upon the objects contemplated by the will, remains a part oL 
the estate* of the testator. 

IlludrnHons. , 

(a.) A directs that his trustoes aliall inrest a sum of money in a particular way,. 
and sliall pay the interest to his son lor life, and, at his dcatli, shall divide the prin** 
cipal among his children ; the son dies without liaving ever hiul a child. The fvnd, 
after the son’s death, belongs to the estate of the testalm*. • 

(I/.) A bequeaths the residue of his estate to be di 7 id.f>d equally among hia- 
daugliters, with a direction tliat they are to have the ititere.st only during their lives, 
and that at their decease the fund shall go to their children. The daughters have uo- 
ohildreut The fund belongs to the estate of the testator. 


•PART XV in. 

Op Bequests to an Kxecutok. 

128.^n'a legacy is bequeathed to a person who is named an executor 

LoKateo named aa oxcentor “f *'«• *'V "ot ‘ako tlv logecy unless ho 

eannot take unloss ho shows proves the will, or oth6n‘wi.se inanitests an mtentiou- 
intention to not as executor. executor. 

llliifitmtion, 

A legacy is given to A, who is named an executor. A orders the funeral accord- 
ing to the directions contained in the will, and dies a few days after the testator,, 
without having proved the will. A has manifested an intention to act as executor. 


PART XTX. 

Op SpE(ilFlC LE(iACIEB. 

129. Where a testator bequeaths to any person a specified part of his 
property, whi4i is distingiiisiKjd from all other 
jBpecific legacy dofinod. of his property, the legacy is said to be 

specific. 

"Illustrations. • 

(a.) A bequeaths to B— i . i • i r. u 

tlie dininond-ring presented to him by U 
“ his gold coaiii : ” 

“a certain bale of wool 

**a certain piece of cloth : , . , 

“all his housohoW-gocsN, which shall he in or about his divellmg-honse' 
in M Street, in Calcutta, at the time of liis death : 
the sum of 1,0()0 nipee.s in a ciMtaiu chest : ” 

“ the debt which 13 owes him : ” . , . , , ■’ 

« all his bills, bonds, and securities belonging to him, lying in his lojg- 
ings in Calcutta : ” 

“all his furniture in lys house in OalcMitta: . 

“all his goods on board a certain ship then lying in the river riugli r 
“ 2.000 rupees which ho has iu the h.ind.s of C : ” 

“ tiie money duo to him on the bond of D 
“ his mortgage on the RAmpur factory 

“oue-half of the mone/ owing to him on bis mortgage of Kampur 
“ 1,000 rupees, being part of a debt due to bim from 0 : ^ 


Act la 
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“Ills cajiitnl stock of 1000/. in Bast India Stock ^ 

** his promissory notes of the Government of India, for 10^000 rcrpees^ 
in their four per cent, loan 

** all such sums of money as his executors may, after hfs death, receivo 
in respect of the debt due to him from tli^ insolvent firm of D.aml 
Company : ’* 

all the wine which he may have in hi^ cellar at the time of his death 
** suohs[>f his horses as B may select 
“ all his shares in the Bank of Bengal : ” ^ 
all the shares in the Bank of Bengal which he may possess at the time 
bis death : ** 

** all the money which he has in the SJ per cent, loan of the GoTernBaen-t 
of India : 

all the uovernment securities he shall be entitled to at the time of hi» 
decease ” 

Each of these legacies is specific. 

(6.) A, having Government promissory notes for IQ^OOG rupees, bequeaths to his 
executors *' Government promissory notes for 10,000 rupees in trust to 
sell*’ for the benefit of B. • 

The legacy is specific. 

(c.) A having property at Benares, and also in other places^ bequeaths to 6 all 
his property at Benares^ 

The legacy is specific. 

(d.) A b<K.{ 4 reaths to B — 

his house in Calcutta 

his zamind^ri of Kampur : 

his tiiluq of B^mnagar : 

his lease of the indigo- factory of Salkiya : 

an annuity of 600 rupees out of the rents of his zamfnddri of W. 

A directs his zamindari of X to bo sold, and the proceeds to be invested lor tho 
benefit of B. 

Each of these bequests is specific. 

(e.) A, by his will, charges bis zamindsrf of Y with an annuity of 1,000 rnpeeu 
to C during his life, and subject to this charge he bequeath tbo 
zamindari to D. 

Each of these bequests is specific. 

(/. ) A bequeaths a sum of money — 

to 4)uy a house in Calcutta for B : 
to buy an estate in ziia FSridpur for B : 
to buy a diamond-ring for B : 
to buy a bouse for B ; 

to be invested in shores in the Bank of Bengal for B : 
to be invested in Government securities for B : 

A bequeaths to B — 

a diamond-ring : ” 

“ahorse 

“ 10,000 rupees worth of Government securities : ** 

“an annuity of 500 rupees : ” 

“ 2,0(X) rupees, to be paid in cash : 

“ so much money as will produce 6,000 rupees four per cent. GoTem* 
ment securities.'* 

These bequests are not specific. 

iff.) A, having property in England and property in India, hequoathg a legacy 
to B, and directs that it shall be paid dut of the property which he may 
leave in India. He also bequeaths a legacy to C, ai^ directs that it 
shall be paid out of the property which he may leave in England* 

No one of these legacies is specific. 

. . 130. Where a sum certain is bequeathed, the 

Where stocks, in which s^cifio merely because the stocks^ 

invested, are described. funds^ or securities in which it is iuvestedi are de** 

iici'Ibcd in the will. 
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JUugtration. 

A l>eqn(»atlis to B — 

10,000 rnpees of his funded property 

** 10,000 rupees of his property now inrested in shares of the East Indian 
Railway Company 

10,000 rupees, at present secured by mortgage of Bampnr factory. 

Eb one of these legacies is specific. 


1866 . 

A^lo. 


131. Where a bequest is made, in general terms, of a certain amount of 
Bequest of stock whore legacy is not specific merely 

testator had, at date of will, because the testator was, at the^ date of his ^ will, 
equ^ or greater amount of possessed of stock of the specified kind, to an equal 
» oo o sqmo in greater amount than the amount bequeathed. 


JUuttration. 


A bequeaths to B 5,000 rupees fire per cent. Government securities. A had, at 
the ^te of the will, five per cent. Government securities for 5,000 rupees. 

The legacy is not specific. • 

Beqnest of mono, wi.ero . ^32. A money-legAcy is not specific merely 

not payable until part of ics- becaue the Will directs its payment to be post- 
disposed of in poncd until some part of the property of the tes- 
tator shall have been reduced to a/*ertain form, or 
remitted to a certain place. 

llluitration. 

A bequeaths to . B 10,000 rupees, and directs that this legacy shall be paid as 
soon as B*b property iu India shall be realized in England. 

The legacy is not specific. 

133* Where a will contains a bequest of the residue of the testator's 
When oiromerated ortioles property along with an enumeration of some items 
not deemed specifically be- of property not previously bequeathed, the articles 
queatbed. enumjrat^ shall not be deemed to be specifically 

bequeathed. 

134. Where property is 8pecifica^y bequeathed to two or more persons 
Ketention, Inform, of Bpooi. “ accession, it shall be retained in the form in 
fic bequest to several persons which the testator left it, although it may be of 
in succession. such a nature tljjat its value is continually de- 

creasing. 

llluitratiom. 


(a.) A, having a lease of a house for a term of years, 15 of which were 
unexpired at the time of his death, has bequeathed the lease to 6 for bin life, and 
after B*s death, to C. B is to enjoy tho pro|)erty as A left it, although, if B lives 
for 15 years, 0 can take nothing under the bequest. 

(5.) A, having an annuity during the life of B, bequeaths it to C for his life, 
and after 0*s death to D. C is to enjoy the annuity as B left it, although, if B dies 
before D, D can take nothing under the bequest. 

136. Where property comprised in a bequest to two or more persons in 
' BaieandteTostraontofpro- Boecession is not specifically beqneathed, it shall* 
ceeds of property bequeathed in the absence of any direction to tho contrary, be 
to two or more persons in suo- proceeds of the sale shall be invested 

cession. securities as the High Court may, by any 

general rule to be made from time to time, authorize or direct, and tho fund 
thus constituted shall be enjoyed by the successive legatees according to the 
terms of tho will. 
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lllu8tratioi¥, 

A, Iiavinfi^ a lease for a term of years, beqneatlia all his property to B- for* 
life, and, after B’h death, to C. The lease innat be sohi, and the proceeds invested 
as stated in the text, and the antinnl ineomo arising troni the fund is to be paid tO 
B for life. At B’s di^tli the capital of the fund is to be paid to C. 

Where deficiency of assets 136. if there )>e a deficiency of assets to pay 

to pay legacies, specific Ic^rucy legacies, a specific legacy is not liable to abate with 
Mcios genortfl lo- general legacies. 


• PART XX. ^ 

Of DKMOySTRATrVE LE(iACIES. 

137. Where a testator bequeaths a certain sum of money or a certain* 
■Demonatrutivo legacy de- quantity of any otht‘.r commodity, and refers to a 

fined. particular fund or stock so as to constitute the 

same the primary fund or stock out of which ps^ynient is to be made, the 
legacy is said to be demonstrative. 

Ea^^lanation . — The distinction between a specific legacy and a demon' 
strati ve legacy consists in this, that 

where specified property is given to the legatee', the legacy is specific;* 
“where the fegacy is directed to be paid out of specified property, it is- 
demonstrative. 

Jllusf rations. 

(«.) A bequeaths to B 1,000 rupees, bi'ing part of a debt due to him from W. 
He also boqueatliH to C 1,000 ruppos to be paid out of tlio debt due to him from W.. 
The legacy to B is specific ; the legacy to 0 is deinonstralive. 

(i.) A bequeaths to M — 

** ten bushels of the corn whit'h shall grow in his field of Greenaere 
“ 80 chests of tlie indigo whiidi shall be made at his factory of Rampur 
10,000 rupe<f; out of his five per cent, promissory notes of the Govern" 
meiit of India 

an annuity of 500 rupees “from his funded property 
“ 1,000 rupees out of the sum of 2,000 lupees due to him by C.”^ 

A bequmtths to U an annuity and diiects it to be paid out of the renter 
arising from his taluq of Kainnagai'. 

A bequeaths to B — 

“ lO.OOO rupees out of his estate at Ramnagar,”' or charges it on bis eetate* 
at Rainnagar: • 

“ lO.OtJO rupees being his share of the capital embarked in a certaim 
business 

£ach of these bequests is demonstrative. 

138. Where a portion of a fund is specifically bequeathed, and a legacy 
Order of payment when le- d\^cted to be paid out of the same fund, thor 

gaoy directed to be paid out portion specifically bequeathed shall first be paid 
^ fuml the subject of specific to the legatee, and the deino-ustrative legacy shall; 

® be paid out of the residue of the fund, and, so far 

as the residue shall bo deficient, out of the general assets of the testator. 

iilustralion. • 

A bequeaths to B 1,000 rupees, being part of a debt due to him from W. He 
ftlso Dequeatbs to 0 1,(XX) rupees, to be paid out of the debt due to him from W. 

1 he debt due to A from W is only 1,500 rupees; of these 1,600 rupees^ I,OpO: 
upeea belong to B, and 500 rupees are to be paid to C. (J is also to receive 600 
rupees out of the general assets of the testator. 

«I XXl.'oVlIiJO?'” *" Province, and in th. tewnn 
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PART XXL* 
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Of Ademption of Legacies. 


Act 10. 


139. If anything which has hccn specifically bequeathed does not belong 
.. u ... to the testator at the time of his death, or has been 
AdemphoneipUmod. converted into property of a different kind, the 
legacy is adeemed ; that is, it cannot take effect by reason of the subject- 
TOatter having iieon witlidrawn from the operation of the will 

lllmtraliom. 


(a.) A beqnpallis to H — 

the flinrnond ring: proflonted to him by C:” 

“ his jrohl-fliuin 

*‘a cortnin bsilo <if wool 

** a tNM tfiln nicro of rlntli :’* 

“all his Iniusphokl-goods which shnll be In or abont bis dwelllng-bouse 
in M Street, in Calcutta, at the time of hie death/’ 

A, in his lifetime, • * 

sells or ^ivc? aw:iv the ring: 
converfs Uio chain into a ciip : 
converts the wool into cloth : 

^ makes the clolh into a garment: 

takes a Until er house into which he removes all his goods 
Each of these legacies is adeemed. ^ 

(h.) A bequeaths to B — 

** the sum of 1,000 rupees in a certain chest:” 

“all the horses in his stable.” 

At the death of A, no money is found in thechest, and no horses in the stable. 
The legacies arc adeemed. 

(c.) A bequeaths to B certain hales of goods. A takes the good.s with him on a 
voyage The ship and goods are lost at sea, and A is drowned. 

The legacy is adeemed. 

140. A demonstrative legacy is not adeemed by reason that the property 
Non-adomption of demon- <5^ which it is charged by the will does not exist 

strativo legacy, at tlie^ time of the death of the testator, or has 

been converted into property of a different kind ; but it shall, in such case, 
be paid out of the general assets of tlif* testator. 

141. Where the thing specifically bequeathed is the right to receive 
Ademption of specific be- sometliing of value from a third party, and the 

‘Quest of right to roceivo some- testator hiiiisidf Feceives it, the bequest is adeem- 
'thing from third party. ^ ^ 

Illrntmtionn. 


(a.) A bequeaths to B— 

“ the debt which C owes him 
“ 2,000 rupees which he has in the hands of D 
“ the money due to him on <he IkukI of E 

“his mortgage on the Rampnr factory.” • 

All these debts are extinguished in A’s lifetime, some with and soma without 
his consent. 

All the legacies are adeemed. 
i(b.) A bequeaths to B — * 

“ his interest in certain policies of life>as8ui*ance.^' 

A in his lifetime receives the amount of the policies. 

The legacy is adeemed. 


* This Part applies to the wills of Hindits, &c., in the Lower Provinces and in the towns of 
Madras and Bombay.— Act XXI. of 1870. 
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5. . , V. * 1^2. The receipt by the testator of a part of 

— ®"tire thing specifically bequeathed shall operate 

10. tire thing specifically be- as an ademption of the legacy to the extent of the 
cjueathed. gym gQ received. 

Illustration. 

A bequeaths to B. ** the debt due to him by C.” The debt amounts to 10,000 
rupees. C pays to A 6.000 rupees, ti^e one-half of the debt. The legacy is revoked 
by ademptiou’ so far as regards the 5,0fX) rupees received by A, 

143. If a portion of an entire fund or stock be specifically bequeathed, 
' the receipt by the testator of a portion of the fund 

taWri^^dpro/Torhi*^^ M *«» ademption only to the 

entire fund of which portion extent of the amount so received ; and the re- 
has been specifically bequeath- siduc of the fund or stock shall be applicable tO 
the discharge of the specific legacy. 

’ Illustration. . 


A bequeaths to B one-half of the sum of 10,000 rupees due to him from W. 
A in his lifetime receives 6,000 rupees, part of the 10,000 rupees. The 4,000 rupees 
^'hicli are due from W to A at the time of his death belong to B under the specific 
bequest. 


144. Where a portion of a fund is specifically bequeathed to one 
legatee, and a legacy charged on the same fund is 
bequeathed to another Ujgateo ; if the testator 
receives a portion of that fund, and the remainder 
of the fund is insufficient to pay both the specific 
and the demonstrative legacy, the specific legacy 
shall be paid first, and the residue (If any) of tlie 
fund shall be applied, so far as it will extend, in 
payment of the demonstrative legacy, and the rest of the demonstrative 

legacy shall he paid out of the general assets of the testator. 

0 

Illustration. 


Order of payment w'here 
portion of fund apocifionlly 
hc({Uoathcd to one legatee, 
ainl legacy charged on same 
fund to anoMier, and testator 
having received portion of 
that fund, rotiminder insiitTi- 
ciont to pay both legaciea. 


• 

A beqneaths to B 1,000 rupees, part of the debt of 2,000 rupees due to him 
from W. He also bequeaths to 0 1,000 rupees to be paid out of the debt due to 
him from W. A afterwards receives 600 rupees, part of that debt, and dies leaving 
only 1,500 nipeea due to him from ^W. Of these 1,500 rufiees, 1,000 rupees belong 
to H, and 500 rupees are to be paid to 0. C is also to receive 500 rupees out of the 
general assets of the testator. 

Artemption wlioro stock, 145. Where Stock wliich has been specifically 

spocificnliy hccincathed, does bequeathed does not exist at the testator’s death, 
not exist at tc.st.ator’s death, legacy is adeemed. 


. Illustration. 

A bequeaths to B — 

“ his capital stock of 1,000/ in East India kStock :** 

“ his promissory notes of the Goveroment of India for 10,000 rupees io 
their four per cent, loan.’* , • 

A soils the stock and the notes. 

The legacies are adeemed. • 

Artemtion tar^o where , 146- Where Stock which has been speoifi<»Wy 

Stock, specifically bequeathed, bequcatlied does only in part exist at the testator 8 
death'" testator’s death, the legacy is adeemed so far as n'gards thab 

part of the stock which has ceased to exist. ■ 
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A to B— 

“ iuB 10,000 rupees in the 6J per cent, loan of the Government of India/* 
A sellR one-half wf his 10,000 rupees in the loan in question. 

One-half of the legacy is adeemed. 


147. A specific bequest of goods under a description connecting them 

^ Noii^«mption ot specific adeemed by reason that 

bequest of goods riescrihed as they have been removed from such place from any 
wnneciod with certain place) temporary cause, or by fraud, or without the 
by reason of removal. , j x- 1* xu x x x 

knowledge or sanction ot the testator. 


laea 

Act lOf 


lllvitrativns. * 

A bequeaths to B '“aH his household-goods which shall uc in or about his dwell* 
Ing-house in ('’alcutta at the time of his death *' goods are removed from the 
house to save them from fire. A dies before they are brought back. 

^ A bequeaths to B “ all his houHchold-goo<is which shall ho in or about his dwell* 
ing.house in (Calcutta at the time of his death During A's absence upon a jour- 
ney, the whole of the goods aue removed from the house. A dies without having 
sanotioned their removal. 

Neither of these legacies is adeemed. 

14& The removal of the thing bequeathed from the place in which it is 
When removal of thing bo- stated in the will to be situated does not consti- 
queathoddocs not constitute tute an ademption, whore the place 4e only referred 
ademption. jn order to complete the description of what the 

testator meant to bequeath. 

Illustrations* 


A bequeaths to B all the bills, bonds, and other securities for money belonging 
to him, then lying in his lodgings in Calcutta At the time of his death, these 
'effects had been vetnoved from his lodgings In Calcutta. 

A bequeaths to B all his furniture thon in his house In Calcutta. The testator 
has a house at Calcutta and another at Chinsnrali, in which he lives alternately, being 
possessed of one set of f urn i turn only, which he removes with himself to each house. 
At the time of his death, the furniture is in the house at Chinsurah. 

A bequeaths to B all his goods on-board a certain ship then lying in the river 
The goods are removed by A^s directions to a wamhouse, in which they re* 
main at the time of A's death. • ^ * 

No one of these legacies is revoked by ademption. 

14B. Where the thing bequeathed is not the right to receive something 
of value from a third person, but the money or 
other commodity which shall be received from the 
third person by the testator himself or by his re- 
presentatives, the receipt of such sum of money or 
other commodity by the testator shaii not consti- 
tute an ademption ; 

^ but if he mixes it up with the general mass of his property, the legacy 
is adeemed. 

Illustration. 


' When thing bequeathed is 
a valuable to be received by 
testator from third person ; 
and testator himself, or his 
repre.Heiitative) receives it. 


A bequeaths to B whatever sum may be rereived from his claim on C. A 
receives^the whole of his claim i^n C, and sets it apart from the general mass of his 
property. The legacy is not adeemed. 

160. Where a thing specifically bequeathed undergoes a change between 
/n. ' K f f 1 testator’s death, and 

of .f^fi’l^u^ the change takes place by nperation of law, or in 

tet#aon'dAteof will and tes- the course of execution of the provisions of any. 
taWs death,. legal instrument under which the thing bequeathed 

Wfis held) the legacy is not adeemed by reason of such change. 

• 0. 0. M.— G3 
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1865 « Illmtrations . 

Act 10. A bequoatliB to B “all tlie money which ho hfis in the 5t per cent, loan* of Che 
Government of India." 

Tho eecurities for the 5^ per cent, loan are converted during A's lifetime into 
five per cent, slocli. 

A bequeaths to B the sum of 2,000/. invested in Consols in the names of trm- 
tees for A. 

The sum of 2/100/. is tiansferrcd by the trustees into A’s own name. 

A bequoatlis to B the sum of 10,000 rupees in promissory notes of the Qovetn- 
rnent of India, which he has power, itsider his marriago settlemeut, to dispose of :by 
wiy. Afterward:^ in A’s lifetime, tlie fund is converted into Consols bj virtue of 
an authority contiibiod in the seUlenient. 

No f»ue of those legacies* has been adeemed. 

151. Where a tiling specifically bequeathed undergoes a cliange bc- 
Chanpe of subject without tweeu the date of the will and the testator’s 

testator’s knowiedf^o. death, and the change takes place without tho 

knowledge or sanction of the testator, the legacy is not adeemed. 

c 

a 

lUu & iration . 

A bequeaths to B “all his three per cent. Consols." The Consols are, without 
A’s knowledge, sold by his agent, and the proceeds converted into East India Btock. 
This legacy is yot adeemed. 

152. Where stock which has been specifically bequeathed is lent to 
stock spocifically bequeath- ^ ‘^ird party On condition that it shall , be re- 

ed, Joiit fco third party on placed, and it is replaced accordingly, the legacy 
condition that it be replaced, jg adeemed. 

153. Where stock specifically bequeathed is 
sold, and an equal quantity of the same stock » 
afterwards purchased, and belongs to the testator 
at his death, the legacy is not adeemed. 

PART XXII.* 

Op the Payment of Liahilitibs in respect op the Subject o‘p a 
^ Bequest. 

164. Where property specifically bequeathed is subject at the dea't)i ot 
Non-liability of executor to the testator to any pledge, lien, or incumbrance^ 
exonerate specific lot^atee.s. created by the testator himself, or by any person 
under whom ho claims ; then, unless a contrary intention appears by the 
will, the legatee, if ho accepts tho bequest, shall accept it subject to such 
pledge or ij\cumbranco, and shall (as betw'een himself and the testator’s 
estate) be liable to make good the amount of such pledge or incumbrance. 

A contrary intention shall not be inferred from any direction which 
the will may contain for the payment of the testator’s debts generally^ 

Explanation . — A periodical payment in the nature of land-reYenue oT 
in the nature of rent is not such an incumbrance as is contemplated hj this 
section. 


Stock specifically bequeath- 
ed, Hold but replaced, and 
belonging to testator at his 
death. 


• This part applies to tho wills of Hindds, &c., in the Lower Provinoea and in "the towns 
of Madras and Bombay.-- Act XXI. of 1870* 
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(a.) k beqw^atbs to B the diauiond-rin^ giv^en him by C. At A*« death the ring ^ot 10^ 
is held in pawn by D, to whom it has been pl»*dg6d by A. It is the duty of A's exe* 
cntorsi if the estate of the testator’s assets will allow them, to allow R to redeem, the 
ring 

(6.) A beqneiths to B a zamlndari, which, at A’s doath, is subject to a mortgage 
for 10,000' rupees, and the whole of the principal sum, together with interest to the* 
amount of 1 OOO rupees^ is due at A’s death. B. if he accepts the bequest, aoeepta it 
Hubject to this charge, and is liable, as between huasulC and A’s estate, to pay the sum 
of 11,000 rupees thus due. 

Complotionoftostator'xtitlo 155. Where anything is t5 be done to com.- 

to things bequeathed to be at plote the testator’s title to the thing bequeathed, it 
cost of nis estate. done at the cost of the testator’s estate. 

llluatratimiSs 

{a.) A, having contracted in general terms for the purchase of a piece oMand at 
» certain price, bequeaths it to B, and dies before be has paid the purchase-mDney. • 

The purchase- money must be made gond out of A’s assets. 

(/>.) A, having contraijtod for the purchase of a piece of land for a certain sum 
af money, one-half of whicli is to be paid down, and the other half secured by mort- 
gage of the land, bequeaths it to B, and dies b efore ho has paid or secured anv part 
of the purchase money. One-half of the purchase -money must be paid out of A *a 
assets. • 

166. Where there is a bequest of any interest in immoveable property i 

- - , . . . in n3spect of whioh payment in the nature of land- 

Exoneration of le^.alee Hitn- ^ -if c i. i . i i 

moveable property for which revmiut? or m the nature oJ: rent has to be muae 
land- revenue or rent payable periodically, tin* (*stat<? of the testator .shall (as be- 
perio«lically. tween such e.state and the legatee) make good sudu 

payments or a proportion of them up to the day of his death. 

Illustration. 

A bequeaths to B a bouse, in respect of which 365 rupees are payable annually by 
way of rent. A pays his vent at tli^* gsual time, and dies 25 days after. A’s estate 
shall make good 25 rupees in respect of the vent. 

167. In the absence of any directiois in the will, where tfiere is aspecitic 
Bioaoration of a|.«citio le- bequest of stock in a joiiit-btock company, if any 

gatao’s stock ia joint-stock call or other payment is due from the testator at 
company, ^ime of his death in respect of such stock,, such 

call or payment sliail, as between the testator’s estate and the legatee, be 
borne by such estate; 

but if any call or other payment .shall, after the testator’s death, become 
due in respect of such stock, the same shall, as between the testator’s estate 
and the legatee, be borne by the legatee if lie accept the bequest. 

Illustrations, , 

(a.) A bequeathed to B his shares in a certain railway. At A's death there wast 
due from him the sum of 61. in respect of each share, being the amount of a call which 
bad beea duly made, aud the gum of 5s. in respect of each share, being the amount 
of ioterest which had accrued duo in respect of the call. These payments must bo 
borUh by A's estate. * 

(6.) A baa agreed to take 50 shares in an intended joint-stock company, and has 
eontracied to pay up 61. in lespect of each share, whioh sum must be paid before hie 
title to the shares can be completed. A bequeaths these shares to B. The estate of 
A must make good the payments which were necessary to complete A’s title. 

(e.) A bequeaths to B his shares in a certain rail wav. B accepts the legacy. 

After A’s death, a call is made in respect of the shares. B must pay the call. 
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1065. (d.) A bequeaths to B his shares in a joint*stock eompanj. B accepts the be* 

■ ■ - — quest. Afterwards the affairs of the eompanjr are wound up* and each s^rehokder 

Act 10* is called upon for contiibution. The amount of the eontribotion must be boroiB 1^ 
the legatee. 

(e.) A is the owner of ten shares in a railway company. At a meeting held 
daring his lifetime a call his made of SI. per share payable by three instalmento. . A 
bequeaths bis shares to B, and dies between tlie day fixed for the payment of the first 
and the day fixed for the payment of the second instalmout, and without having paid 
the first instalment. * A's estate must pay the first instalxneutr and if he accepts 
the legacy^ must pay the remaining instalments. 


' PAET XXIII.* 

Op BiCQUESTC OP Tuinos described in General Tebms^ 

168. If there be a bequest of something described in general terms, the 
Bequest of thing described executor must purchase for tho legatee what may 
, in general terms. reasonably be considered to answer the description. 

Itlmtratlone. 

(a.) A bequeaths to B « pair of carriage-horses, or u diamond-ring. Theexo*, 
eutor must provide the legatee with such articles if, the state of the assets will al> 
low it. 

(6.) A bcqiwathH to B '‘^hia pair of carriage-Uorcs.'^ A has no carriage-horses at 
the time of his death. The legacy fails. 


PART XXIV.* 

Op Requests op tub Interest or Produce op a Fund. 

. 169. Where the interest or produce of a fund is Ijequoathed to any per- 
Bequost of intcrcat or pro- son, and tlie will affords no indication of an inten* 
due© of fund. tiou that the enjoyment of the bequest should be 

of limited duration, the principal as well as the interest shall belong to the 
legatee. 

^ lllusiratione, 

(a.) A bequeaths to B the interest of his five per cent, promissory notes of tho 
Government of India. There is no other clause in the will affecting those securities. 
B is entitled to A^s five per cent, pi’omissory notes of the Government of India. 

(b.) A bequeaths the interoBt i^f bis .5} per cent, promissory notes of the Govern- 
ment of India to B for his life, and after his death to C. B is entitled to the interest 
of the notes during bis life ; and 0 is entitled to the notes upon B's death. 

(c.) A bequeaths to B the rents of bis lands at X. B is entitled to the lands. 


PART XXV.* 

. Of Bequests of Annuities. 

160. Where an annuity is created by will, the legatee is entitled to re- 
Annuity created by will 

payable for life only, unlesa tion appears by the will. And tnis rule shali not 
contrary intention appears by be varied by the ciscumstance that the annuity 

directed to be paid out of the property genersdly, 
or that a sum of money is bequeathed to be invested in tho purchase of it. 


* This Part applies to the wills of Htndds, &c., in the Lower Provinces and in the tewna 
ol Madr.x-. loid llouibay. XXI. 1«70. 
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(aV) A BeqimtTis ta B SCO rupeM a jean B ia entitled during- bis life to reoeire A.Ot- 10^ 
tbe annaal auiu of 500 rupees. 

(&) A ^queatbs to B the sum of 500 rupees moniliiy. B is entitted during his 
life to receive the sum of 500 rupees every month. 

(c.) A bequeaths an annuity of 500 rupees to B for life, and on death to C. 

B is eutitted to an annuity of MO rupees during bis life. 0^ if he survives B, is enr* 
titled to an annuity of 500 rupees from B^s death nntil his ovn death. 


161> Where the will directs that an annuity shall be provided for any 
Period of vesting where person Out of the process of property, or out of 


property generally^ or whore meney is bequeathed 
to be invested in the purchase of any annuity for 
any person, on the testa tor^s death the legacy vests 
in interest in the legatee, and he is entitled, at his 
option, to have an annuity purchased for hiooL, or 
to receive the money appropriated for that purpose by the will. 


iity 

provided out of proceeds of 
property, or out of property 
generally, or wliere money be- 
queathed to- be invested in 
pvn’ohase of annuity. 


Illustrations, 


(o.) A by his will diracts that his executors shall, out of his property, purchase 
an annuity of r,0()0 rupees for B. B is entitled, at his option, to have an annuity of 
1,000 rupees for his life flurchased for him, or to receive such a sum as will be suiB* 
cient for the pui-chase of such an annuity. # 

(6.) A l^queaths a fund to B for his life, and directs that after B^s death it shall 
bo laid out in the purchase of an annuity for 0. B and 0 survive the testator. C 
dies in B’s lifetime. Ou B's death the fund belongs to the representative of 0. 

162. Where an annuity is bequeathed, but the assets of the testator are 
• not sulRcient to pay all the legacies given by the 

tmon o annul y, annuity shall abate in the same proportion 

as the other pecuniary legacies given by the will. 

16& Where there is a gift of an annuity and a residuary gift, the whole 
Where gift of annuity and ijnniiity is to be satisfied before any part of 

residuary gift, whole annuity the residue is paid to the residuary legatee, and, 
to bo ttrst sotwftod. necessary, the capital of the Jicstator's estate 

shall be applied for that purpose. * 


PART XXVI.* 

Of Legacies to Oreditors and PoRnoNsits. 

164 Where a debtor l^equeaths a legacy to his creditor, and it does not 
creditor entitled appear from the will that the legacy is meant as 
to legacy as well as debt. a satisfaction of the debt, the creditor aliall he en« 
titled to the legacy as well as to the amount of the debt 

165. Where a parent who is under obligation by contract to provide a 
Ohildywnd/neuj entitled to portion fora child fails to do so, and afterwards 
le^y as well as portion. beejueaths a legacy to the child, and does not inti- 

mate by his will that the legacy is meant as a satisfaction of the portion, the 
child shall be entitled to receive the legacy as well as the portion. 


* This Part applies to the wills of Hindus, Ao., in the Lower Provinoea and iu the 
towns of Madras and Bombay.— Act XXL of i870» 
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ntastration. 

A, by articIeH entered into in contemplation’ of hie marria^ vriHi B‘, covsnanted 
that be would pay to each of the dan^htere of the intended marri^^e a portion of 
20»000 rapees on her marriage. Thie covenant having been broken, A bequeaths 
20,000 rupees to each' of the married daughters of liimaelf and B. Tlve legatees are 
entitled to the benefit of this bequest in addition to their portions. 


166. No bequest shall be wholly or partially adeemed by a subsequent 
No ademption by subso- provision made by settlement or otherwise for the 
queot provision for legateo. legatee. 


• ' llluBtrations. 

(a.) B bequeaths 20.000 rupees to hia son B. He afterwards gives to B the sum 
of 20,000 rapees. The legacy is not thereby adeemed. 

(b.) A bequeaths 40;000 rupees to B, his orphan-niece, whom ho had brought up 
from her infancy. Afterwards, on the uccasion of IVs marriage. A settles upon her 
the sam of 30,000 rupees. The legacy is not tlicreby diminisl^d. 


PART XXV IL* 

Of Elkction. 

• 

167. Wherj a man, by his will, profowKis to dispose of something which 
Circumstances in which he has no right to dispose of, the person to whom 

election takes place. the thing belong.s shall elect either to confirm such 

disposition or to dissent from it, and in the latter cast> he shall give up any 
benefits which may have been provided for him by the will. 

168. The interest so relinquished shall devolve as if it had not been dis- 
Devolution of interest r&- posed of by the wilTin favour of the legatee, sub- 

hnquis^d by owner. ject, lie vert h(*l OSS, to the charge of making good to 

the disappointed legatee the amount or value of tlio gift attempted to be* 
given to him by the will. 

169. This rule will apply whether the testator does or does not i»elieve 

Testator’s belief a» to his that which he professes to dispose of by his will to 
owiiersliip immaterial. Be his own. 


1 Illustration. 

_ (a.) The farm ^ SulUnpur wkA tlin pioppi ty of C. A bequeathed it to B, eir- 

tng a legacy of 1 000 riipece to G. t; liaH i lerted to retain his farm of Sullinpuiv 
which IS wortji TO rupees, forfeits his legacy of 1,000 rupees, of which 800 rupee* 
goes to B, and the lemammg "200 inpce-s falls into the residuary bequest, or devolvea 
according to the rules of intestate succession, as the case may be. 

, WM ^ ® “* "**'® '* * l>''<)tlier (who is married and 

whdoh^M n2 H “h* '’’T ^ bequeaths to 0 a jewe^ 

whioh teloti^ to B B 'nust^ect to giro up the jewel, or to lose the estote. 

men* 'i’-® “"'J <■-’ “n B^tate which will, under a eettle- 

nent, bekng to 13 if his elder brother (who is married and has children) shall leave 
'*fdV '1'"^ "* to give up the estate, or to lose the legacy. 

nroJriv ^ >'» Untisli ^India, but owning rral 

® 1'“^ heir-at-law, bequeaths a legacy to C, and, sqbjeot 

M^dies^^er SU** • 'l!,® whatsoever and wheresoever," 

XinTif- ^ ^ ‘® Pf“P®rty in England does not pass by the will. 0 may 

claim bis legacy without giving up the real property in England. ^ ^ 

lathe Lower Provinoeaand in ih.' 
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\ ^eq[tteist for man’s benefit 
^Jow regarded 5fnr pift-pose of 
*6loction. 


170. A b£K)U68t for a man's bene6t is, for the 
purpose of election^ die game thing as a bequest 
made to himself. 


Illustration. 

The farm of Sultnnpnr Khnrd being the property of B, A bequeathed it to 0, 
‘and bequeathed anothtM* farm, called Soltanpnr Buzurg, to bis own executors, with 
a, direction that it ahonld be sold, and the proceeds applied in payment of B’s debts. 
B must elect whether he will abide by the will, or keep his farm of Sultanpur Khurd 
in opposition to it. ^ 

Person deriving benefit in- 171. A person taking no benefit directly under 

directly not put to election. the will, but deriving a benefit under it indirectly, 
is not put to his election. 


Illustration. 


The lands of SnttAnpnr aro .Mettled upon C for life, and, after bi.q death, upon Df 
hia only child. A hefiueathK 'fhe lands of Sultanpur to B, and 1.0()0 rupees to C. C 
dies intestate, shortly after the testator, and without having made any election. 13 
takes out administration to C, and as administrator elects on behalf of C^s ehtate to 
take under the will. In that capacity he receives the legacy (*f 1,000 rupees, and 
accounts to B for the rents of tl)e lauds of Sultanpur which acerned after the death 
of the testator, and before the death of 0. In hie individual chcr .cter he retains 
the lands of Sultanpur in opposition to the will. 


Person taking in individual 
capacity under will may in 
other cnaraoter elect to take 
in opposition. 


172. A person who, in his individual capa* 
city, takes a benefit under the will, may, in another 
character, elect to take in opposion to the will. 

Illustration. 


The estate of Sultanpur is settled upon A for life, and after his death upevn B. 
A leaves the estate of Sultanpur to D, and 2,0(X) rupees to B, and 1,000 rupees to 
C, who is B’r only child. B dies intestate, shortly after the testator, without having 
made an election. 0 takes out admifkistration to B, and as administrator elects to 
keep the estate of Sultanpur in opposition to the will, and to relinquish the legacy 
of 2,000 rupees. C may do this, and yet i^laitn his legacy of 1,000 rupees niider Che 
will. 

Exception to the six last rules . — Whore a particular gift is expressed in 
the will to he in lieu of something belonging to the legatee, whioh is also in 
terma disposed by the will, if the legatee claims that thing, he must relin- 
quish the particular gift, but he is not l>ound to relinquish any other beqofit 
given to him by the will. 

Illustration. 


Undm* A*s marriage-settlement his wife is entitled, if she survives him, to the 
enjoyment of the estate of Sultanpur during her life. 

A by his will bequeaths to his wife an annuity of 200Z. during her life, inr lieu 
of her interest in the estate of Sultanpur, which estate he bequeaths to his son. He 
also gives his wife a legacy of 1,000Z. The widow elects to take what she is entitled 
to under the settlement. She is bound to relinquish the annuity, but not the legacy 
of 1>000Z, • 


173. Acceptance of a behefit given by the will constitutes an election 
Wh»iMo»ptanc.«(beneAt by the legatee to take under the will, if he haa 


given by will constitutes elec- 
tion to take under will. 


knowledge of his right to elect, and of those oir- 
curnstonces which would influence the judgment of 
a reasonable man in making an election, or if he waives inquiry into tho cir- 
cumstances. 


i865a 
Act 10a 
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1865. Ulmtrations, 

T (a.) A IS owner of an estate callod Swltinpnr Khurd, and Tina a TTfo-Tnldf^ Ilk 

Act 1(X gnother estate called Sultanpiir Buzm^. to which, upon liis death, his son B will 1)0 
ahgoiutely entitled. The will of A p:iv«s the estate of Snltlnpur Rhurd to and 
the estate of Sultan pnr Buznvg to C\ B, in i{?norance of his own right to the ostatli 
of Snltinpur Biizui-g, allows C to take possession of it, and enters into possession of 
the estate of Sultanpur Rhurd. B has not contirmed the bequest of BuMnpnt 
Buziirg to C. f .fc . 

(b.) A, the eldest son of A, is the possessor of an estate called Bultanpur. A 
bequeaths Sultinpuv to C, and to Bthe residue of A’s property. B, having been in^ 
fornipd by A's exonitoi-s that the residue will amount to 5.000 rupees, allows C to 
take possession of Sr.itanpur, He afterwards discovers that the residue does not 
amount to more than oOO rupees. B has not coniiriued the bequest of the estate of 
Sul tan pur to C. 

174. Such knowledge or waiver of inquiry shall, in tho abaetioo of evi^ 
Pros., motion arising from to the roi.travy, l.p presumesd if tho legatee 

^ ciijoyinoiit l)y legatee for two has enjoyed tor two years tho benehts provided for 
' years. jjini by the will without doing any act to express 

dissent. 

176. Such knowledge or waiver of inquiry may be inferred from any act 
Confirmatiou of bequest by of the legatee which renders it impossible to place 

act of legatee, ^ the persons interested in tho subject-matter of the 

bequest in the same condition as if such act had not been done. 

Wmtmtion, 

A bequeaths to B an estate to which 0 is entitled, and to 0 a coal-mine. C 
takes possession of the mine, and exhausts it. lie has thereby confirmed the bequest 
of the estate to 13, 

176* If the legatee shall not, within one year after the death of the tes* 
WhentosUtor’aroprosenU- tator, signify to the testator’s representatives his 
tivoa may call tqwn logs too to intention to confirm or to dissent from the will^ 
the representatives shall, upon the expiration of 
that period, require him to make his electidn ; 

and if he does not comply with such requisition within a reasonable time 

^ after he hara received it, he shall be deemed to have 

Effect of non-compliance. confirm the will. 

177. In case of disability the election shall be postponed until the dia- 
Bostponemont of election in ability ceases, or until the election shall be made 

case of disability. *by some competent authority. 

PART XXV I TI.* 

Op Gifts in Contemplation op Death, 

Property tran.sferablo by 178. A man ma^ dispose, by gift made in eon* 

gift made in contemplation of templation of death, of any moveable property 
<^®**’‘'*^* which he could disposg of by the will • 

A gift is said to be made in contemplation of death where a man who 
Wlicn gift snid to bo made is ill, and expects to die shortly of hia illneaa, djaU* 
in contemplation of death. vers to another the possession of any moWbte.^ 
property to keep as a gift in case the donor shall die of that illneaa 
Such gift resumablo. Such a gift may be resumed by the giver. 

♦ This Part doe.*) not apply to Hinduu.~Aot XXI. of 1S70. 
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tt joes not take effect if he recovers from the illness during which it 
AVhan it feil8» made ; nor if he survives the person to whom 

it was madok 


laeft 

Aot Ipi 


lllmttaiHonB. 

(o.) A, belhff ill, and in eipectation of death, delivei's to B) to be retained by 
him. in case of A^a death — • 

a watch : 

a bond granted by C to A t 

a bank-note t t 

a protnisBory note of the Government of India endorsed in blank l 

a bill of exchange endorsed in blank : 

certain mortgage-deedH. 

A dies of the illness during which he delivered these articles. 

B is entitled to — 

the Watch \ 

the debt secured by C’s bond : 
tbe bank-not^i 

the promissory note of the Government of India : 

tbe bill of exchange i 

the money secured by the mortgage-deeds. 

(&.) A, being ill, and in expectation of death, delivers to B tbe key of a trnnki 
or tbe key of a warehouse in which goods of bulk belonging to A are deposited, 
with the intention of giving him the control over the contents of tlie trunk, or over 
the deposited goods, and desires him to keep them in case of A's death. A dies of 
the illnesa during which he delivered these articles B is entitled to the trunk and 
its contents, or to A's goods of bulk in the warehouse. 

(c.) A, being ill, and in expectation of death, puts aside certain articles in 
separate parcels, and marks upon the parcels respectively the names of B and C* 
The parcels are not delivered during the life of A. A dies of the illness during 
which he set aside the parcels. B and 0 are not entitled to the contents of the 
parcels. 


TJIrT XXIX. 

Of Grant of Probate and Ijjtters of Administration. 

179. The executor or administrator, as the case may be, of a deceased 
Character and property of peJ^son, is his legal representative for all purposes, 

executor or administrator as and all the propert^*^ of the deceased person vests 
in him as such. 

180. When a will has been proved and deposited in a Court of compe- 
Administration with copy tent jurisdiction, situated beyond the limits of the 

annexed of authenticated copy province, whether in the British dominions, or in 
of will proved abroad. ^ foreign country, and a properly authenticated 

copy of the will is produced, letters of administration may be granted with 
a copy of such copy annexed. 

Probate only to appointed , 181. Probate can be granted only to an OxecU- 
Meeuibr. tor appointed by the will. 

Appoiiitirmt espna or 182. The appointment may be express or by 
{ttplied. necessary implication, t 


* Ifhis does not include property vested in tbe deceased as executor or odministniter 
under Act X. of 1866,-12 Beng. 428, 429. 
t 7 Bom., A. G. J., 64 : 7 Beng. 668. 


0 0. M.— 64 
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Act lO. ^ ^ ^ executor if H will not. B is appointed exeeittor 'by 

' implication. 

(b.) A f^iVes a legacy to B and several legacies to other pereone, amonf^^ the 
rest to bis dan$rbter*iD-law^ C, and adds, but should the within-named '0 be not 
living, I do constitute and appoint B my whole and sole executrix.'’ 0 is appointed 
executrix by implication. 

(c.) A appoints several persons executors of his will and codicils, and hfs 
'nephew residuaiy legatee, and in another codicil are these words 1 appoint my 
nephew my residuaiy legatee to discharge all lawful demands against my will and 
codicils, signed ot different dates.*' The nephew is appoint an executor by 
implication. ' 

183. Probate cftiraot be granted to any person who is a minor or is of 
Persons to whom probate unsound mind, nor to a married woman without 
cannot, be granted. the previous consent of her husband. 

Grantof nrohntetowveral 184 When several executors are appointed, 

executors .siiuultaneoualy or probate may be granted to them all simultaneously 
at different timoa. q,, different times. 


Tllmtraiion. • 

A is an executor of B's will by express appointment, and C an executor of it 
by im])lie.ation.^ Probate may be granted to A and C at the same time, or to A first 
and then to 0, or to C first and then to A. 

186. If a codicil bo discovcn*d after the grant of probate, a separate 
Separate probate of codicil P»'obato of that oodicil may be granted ^ to the 
discovered after grunt of pro* executor, if it in no way repeals the appointment 
of executors made by the will. 

If diflbrent executors are appointed by the codicil, the probate of tha 
Procedure when different must be revoked, and a new probate granted 

exocutorsappointod by codicil, of the will and the codicil together. 

186. When probate has been granted to several executors, and one of 
Accrual of representation them dies, the entire representation of the testator 

to surviving executor. accrues to the surviving executor or executors. 

187. No nght as executor cr lagat<^ can be establislied in any Court of 
Right as executor or lega- Justice, unless a Court of competent jurisdiction 

tee when established. within the province shall have granted probate of 

the will under which the right is claimed, or shall have granted letters of 
administration under the one hundred and eightieth section. f 


188. Probate of a will when granted establishes the will from the death 
of the testator, and renders valid all intermediate 
acts of the executor as such. 


Effoct of probate. 


To whom administration 189. Letters of administration cannot be grants 
may not bo granted. ed to any person who is a minor or is of unsound 

mind ; 

nor to a married woman witliout the previous consent of her husband 

190. No right to any pait of the propsrty of a person who has died 
Right to intttstato’s property i ^ tes ■ .. to can be established in any Court of Justi^ 
when established. Unless lettere of administration have first been 

granted by a Court of compet<5nt jurisdiction. ' 


* fioe s, 6, Act X.XI., 1H70 

t This section applies to the wills of Hindus, &o., in the Low«r Ptnovinoos and iU ths ^DWAs 
of Madras and Bombay.— Act XXI, of IS70, 
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191. Letters of administration entitle the adiuiuistrator to all rights 
Effect of letters of admt- belonging to the intestate as effectually as if the . ^ 

nistration. administration had been granted at the moment 

after his death. 

192. Letters of administration do not render valid any intermediate' 

Acts not validated by ad- acts of the administrator tending to the diminu- 

ministration. tion or damage of the in tostate^s. estate. ' 

193. When, a person- appointed an executor has not renounced the exe- 
Grant of administration CUtorship. letters of administration shall not be 

where executor has not ro- granted to any other person ui|til a citation has- 
nounced. l^een issued, calling upon the executor to accept or 

renounce his executorship ; 

except that, when one or more of several executors have proved a will, 
the Court may, on thtj death of the survivor of 
Exception; those who have proved, grant letters of admiiiistra* 

tion without citing those who^have not proved. 

194. The renunciation may be made orally in the presence of the Judge, 

Form nnd effect of renun- or by a writing signed by the person renouncing,. 

elation of executorship. and, when made, shall preclude him from ever 

thereafter applying for probate of the will appointing him executor. 

196. If the executor renounce, or fail to accept, the executorship with- 

« j in the time limited for the acceptance or refusal 

renounces or fails to accept tliereof, the will may he proved, and letters of ad- 
within. time limited. ministration with a copy of the will annexed ma^r 

be granted to the person who would be entitled to administration in case of 
intestacy^* 

Grant of administration to- 196. When the deceased has made a will, but 
universal or residuary lefrateo. has not appointed an executor; or 

when he has appointed an executor v/ho is legally incapable, or refuses 
to act, or has died before the testsfbor, or before he has proved the will ; or 
when the executor dies after having proved the will, but before he has 
administered all the estate of the deceased ; f 

an universal or a residuary legatee may be admitted to prove the will, 
and letters of administration with the will annexed may be granted to him 
of the whole estate, or of so much thereof as giay be unadministered. 

197. When a residuary legatee who has a beneficial interest survives 

• ui. 4 . f t on of testator, but dies before the estate has been 

leprMVnteti^o Sf dSwased re- fully administered, his representative has the sumo 
•iduary legatee. right to administration with the will annexed as 

such residuary legatee. 

198. When there is no executor, and no residuary legatee or represen- 

... .. tative of a residuary legatee, or he declines or is 
wherlTno «ecu1w,“ nw incapable to act, or cannot be found, the person 
fiduary •legatee, nor repre- or.persons who would be entitled to the adminis- 
santiktive of eueh legatee. tration of the estate of the deceased if he had died 
intestate,^ or any other legatee having a beneficial interest, or a creditor, 
may be liimitted to prove the will, and letters of administration may be grant- 
^ to him or them accordingly. 


* See 8.6, Act XXI., 1870. 
t 12 Beng. 423, 427. 
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199. Letters of administration with the will Annexed shall not be granted 
Citation before grant of ad- to any legatee Other than an universal ora reai- 

miniotration to legatee other duarj legatee, nntil a citation has been issued and 
than universal or ro8iduar}\ published in the manner hereinafter mentioned, 
calling on the next-of-kin to accept or refuse letters of administration. 

200. When the deceased has died intestate, those who are connected 
Order in which connections with him either by marriage or by consanguinity 

entitled to administer. are entitled to obtain letters of administration of 

his estate and eifects in the order and according to the rules hereinafter 
Btatrf. ' ^ 

201. If the deceased has left a widow, administration shall be granted 

Administmtion to widk- widow, unless the Court shall see cause to 

unless Court see cause to ex- exclude her, either on the ground of some personal 
elude her. disqualification, or because she has no interest in 

the estate of the deceased. 


Ulustrattom. 


(o.) The widow is a lunatic, or has committed adulteiy, or has been barred by her 
marriage-settlement of all interest in her husband's estate ; there is cause for exclud- 
ing her from the admin istratiuu. 

(6.) The widow lias married again since the decease of her husband ; this is not 
good cause for her e.'cclusioii. 

202. If the Judge think proper, he may associate any person or persons 
Association with widow in with the widow in the administration, who would 

administration. ho entitled solely to the administration, if tberd 

were no widow. 

203. If there be no widow, or if the Oourt see cause to exclude the 
Admiiii.stration where no wi- widow, it shall comnrit the administration to the 

dow, or widow excluded. person or persons who would be beneficially entitled 
to the estate according to the rules for the distribution of an intestate^s 
estate ; • 

provided that, when the mother of the deceased shall be one of the class 
of persons so entitled, she shall be solely entitled 
to administration. 


Title of kindred to admi- 204. Those who stand in equal degree of 
nstration. kindred to the deceased are equally entitled to ad- 

ministration.* 


206. The husband, 

Right of witlower to admi- 
nistra^^ion of wife’s estate. 


surviving his wife, has the same right of adminis- 
tr.'ition of her estate as the widow has in respect 
of the estate of her husband. 


206. When there is no person connected with the deceased by marriage 
Grant of administration to or consanguinity who is entitled to letters of ad- 
ministration, and willing to act, they may be grant- 
ed to a creditor. 


207. Where the deceased has left property in British India, letters of 
Administration where pro- administration must be granted according to the 
perty left in British India. foregoing rules, although he may have been a do- 
miciled inhabitant of a country in which the law relating to testate and in- 
testate succession differs from the law of British India. 


3 Beng., Shoit Notos of Cases, III, 
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PART XXX. 


Or Liuiteo Gbants. 


{a.) Grants limited in Duration. 

2oa When the will has been lost or mislaid since the testator^s deaths 
Pro^te of €op 7 or draft of or has been destroyed by wrong or accident^ and 
loot will, not by any act of the testator, ^nd a copy or the 

draft of the will h^s been preserved, probate may be granted of such copy or 
draft, limited until the original or a properly authenticated copy of it be 
produced. ^ ^ 

20ft When the will has been lost or destroyed, jnd no copy has been 
Probate of contents of lost made, nor the draft preserved, probate may be 
or destroyed will. granted of its contents, if they can be established 

by evidence. 

210. When the will is in the p<)Ssession of a person residing out of the 
Probate of copy whore ori- province in which application for probate is made,* 

ginal exists. who has refused or neglected to deliver it up, but 

a copy has been transmitted to the executor, and it is necessary for the inter- 
ests of the estate that probate should be granted without waiting for the ar- 
rival of the original, probate may be granted of the copy so transmitted, 
limited until the will or an authenticated copy of it be prodtreed. 

211. Where no will of the deceased is forthcoming, hut there is reason 
Administration until will to believe that there is a will in existence, letters 

produced. of administration may he granted, limited until 

the will, or an authenticated copy of it, be produced. 


(6.) Grants for the Use and Benefit of others having Right, 

212. When any executor is absent from the province in which applica- 
Administration, with will tion is made, and there is no executor within tho 
annexed, to attorney of ab- province willing to act, letters of administration, 
sent executor. annexed, may be granted to the at- 

torney* of the absent executor, for the use and benefit ^of his principal, 
Hmit^ until he shall obtain probate ot* letters of administration granted to 
himself. 


213. When any person to whom, if present, letters of administration 
Administration, with will with the will annexed might be granted, is absent 
annexed, to attorney of ab- from tho province, letters of administration with 
5muinS^”eiititlid annexed may be granted to his attorney,* 

nliter. limited as above mentioned. 

214 When a person entitled to administration in case of intestacy is 
to attorney province, and no person equally 

0f'aUeQt porton entitled to entitled is willing to act, letters of administraicion 
odministerin case of intestacy, ^^y be granted to the attorney of the absent per- 
son, limited as before mentioned. 

216. When a minor iswsole executor or sole residuary legatee, letters of 
Aaministration daring mi- administration, with the will annexed, may be 
Ikority ol sole executor or granted to the legal guardian of such minor, or to 
vteiduMry legatee. guch other person as the Court .sliall think fit, un- 

the minor shall have completed tho age of eighteen years, at which period, 
'and not before, probate of the will shall be granted to him. 


1865. 
Act 10. 


* The attorney mast be within the lurisdiotiou of the Court.'— 4 Bong. App. 49. 
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1865. 216- WBen there are two or more minor executors and' no executor wfia 

. V Adminirtration during mi- attained majority, or two or more residuary 

ACTi nority of several executors or legatees and no residuary legatee who has attained 
residuary legatees. majority, the grant shall be limited until one. of 

them shall have completed the age of eighteen years. 


217. If a sole executor, or a sole universal or residuary legatee, or a 
Administration for use and person who would be solely entitled to the estate 
beneftt of lunatic jv.s habents. of the intestate according to the rulo for the dis- 
tribution of intestates’ estates, be a lunatic, letters of adrnmiatration, with 
or without the wilUannexed, as the case may be, shall be granted to- the per- 
son to whom the care liis estate has been committed by competent author- 
ity, or, if there be no such person, to such other person as the Court may 
think lit to appoint, for the use and benedt of the lunatic until he shall be- 
come of sound mind. 


• 218. Pending any suit touching the valid i^ of the will of a deceased 

, ,, person, or for obtaining or revoking any probate 

Administration grant of letters of administration, the Court 
may appoint an administrator of the estate of such deceased person, whO' 
shall have all the rights and powers of a general administrator, other than- 
the right of distributing such (*state, and every such administrator shall be 
subject to the immediate control of the Court, and shall act under its direo 
tioik 

(c.) For Special Purposes. 


219. If an executor be appointed for any limited purpose specified in> 
Probate limited to purpose the will, the probate shall be limited to that pur- 

■pecified in will. pose, and if he should appoint an attorney to take- 

administration on his behalf, the letters of administration with the will an- 
nexed shall accordingly be limitecL 

« 

220. If an executor appointed generally give an authority to an attorney 
Administration w*itb will P*'«ve a.will on his behalf, and the authority iff 

annexed limited to particular limited to a particular purpose, the letters of ad- 
purpose. ministration with the will annexed shall be limited 

, accordingly. 


221. Where a person dies leaving property of which he was the sole or 
Administration Kniitod to surviving trustee, or in which he had no- henefioiat 
iftroperty in which persun has interest on his o\vu occouiit, and leaves no general 
beneficial interest. representative, or one who is unable or unwilling 

to act as such, letters ’’of administration, limited to such property, may bo 
granted to the person beneficially interested in the property, or to some other 
perton on his behalf. 


222. When it is necessary that the representative of a person deceased 
Administration limited to he made a party to a pending suit, and*the executor 
suit. or person entitled to administration is unable, or 

unwilling to act, letters of administration may be granted to the nominee of 
a party in such suit, limited for the purpose of representing the deceased itt 
the said suit, or in any other cause or suit which may be commenced in the- 
same or in any other Court between the parties, or any other parties, tottcl^ 
ing the matters at islue in the said cause or suit^ and until a dual decree 
shall be made therein, and carried into complete execution. 
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m If, at tlie expiration of twelve months from the date of any X86dii 

Xdmin»tw«on Umito.! to P™*:**? I’’ administration, the executor 7^^ 

ipurposo of becoming party to <>** aamnnfltrator to whom the same has Men grant- 
unit to be hronght against ed is absent from the province within which the 
mirastratof. Court that has granted the probate or letters of 

administration is situate, it shall l>e lawful for such Court to grant, to any 
person whom it may think tit, letters of administration^ limited to the pur- 
pose of hecomiirg and being made a party to a suit to he brought against 
the executor, or administrator, and carrying the decree which may be made 
therein into effect. 

224. In any case in which it may appear necessary for preserving 

Adn,ini,tr««on limited to Pf«pe'-‘y deceased person, the Court with- 
collection and preservation of in whose district any of tne property is situate 
deceased’s property. may grant, to any person whom such Court may 

think fit, letters of administration limited to the collection and preserva- 
tion of the property of the deceased, and giving discharges for debts due to 
his estate, subject to the directions of the Court. • 

226. When a person has died intestate, or leaving a will of which there 
is no executor willing and competent to act, or 
where the executor shall, at the time of the death 
of such person, be resident out of the province, 
and it shall appear to the Court to»b< necessary or 
convenient to appoint some person to administer the 
estate or any part thereof, other than the person who, under ordinary cir- 
cumstances, would lie entitled to a grant of administration, it shall be lawful 
for the Judge, in his discretion, having regard to consanguinity, amount of 
interest, the safety of the estate, and probability that it will be properly 
administered, to appoint such person as he shall think fit to be administrator, 
and in every such case letters of administration may be limited or not 
as the Judge shall think fit 


Appointment, as adminis- 
trator, of person other than 
one who under ordinary cir- 
cumstances would be entitled 
to administration. 


(d,) Grants with Exception, 

226. Whenever the nature of the case requires that an exception bo 
frohate or administratioB “'"‘I®* prol'ate of a will, or letters of administra- 

with will annexed, subject to tion with th^will annexed, shall be granted subject 
exception. to such exception. 

227. Whenever the nature of the case requires that an exception be 
Administration with excep. made, letters of administration shall be granted 

tion. subject to such exception. 

{e.) Grants of tfw Rest, 

228. Whenever a grant, with exception of probate or letters of admi- 
I>robato or administration nistration, with or without the will annexed, has 

•oi rest. been made, the person entitled to probate or admi- 

Yiistration of the remainder of the deceased’s estate may take a grant of pro- 
bate or letters of administration, as the case may be, of the rest of the 
deceased^s estate. 

^ (/.) Grants of Effects tmadministerecL 

229. If the executor to whom probate has been granted have died leav- 

, Orant of effecte unadmkiis- ing of the testator’s estate unadministered, 

Wed. a new representative may^ be appointed for the 

purpose of administering such part of the estate. 


*12 Boog..428, 
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1865. 230. In granting letters of administration of an estate not fully iuimt* 

TTTp: Rules as to grrantfl of effects nistored, the Court shall be guided by theiame 

Act lU. unjidmiriiatered. rules as apply to original grants, and shall grant 

letters of administration to those persons only to whom original grant might 
have been made.^ 

231. When a limited grant has expired by effluxion of time, or the 

happening of the event or contingency on which 
limited, and there is still some part of tl» 
some part of estate unatlmi- deceased’s estate unad ministered, letters of admi<^ 
niaterod, ^ nistration shall be granted to those persons to whom 

original grants might have been made.f 

( ) i4 JUratimi in Grants. 

232. Errors in names and descriptions, or in setting forth the time and 

Whflt orrora may bo recti- the deceased’s death, or the purpose in a 

. lied by Court. limited grant, may be rectified by the Court, and 

the grant of probate or Letters of administration may be altered and amende 
ed accordingly. 

233. If, after the grant of letters of administration with the will 

Procedure whcrecodicil die annexed, a codicil be discovered, it may be added to 

covered after « rant of adnii- the grant on due proof and identification, and the 
nistration with will aimoxed. grant altered and amended accordingly. 

(//.) Revocation of Grants. 

Revocation or annulment for 234. The grant of probate or letters of admi* 

just cause. nistration may be revoked or annulled for just 

cause. 

'' Just cause.” ExpJanatimi , — J ust cause is — 

1st, that the proceedings to obtain the^grant were defective in substance ; 
that the grant was obtained fraudulently by making a false sugges- 
tion, or by conQpaliiig from the Court something material to the case j 

3rd, that the grant was oVitained by means of an untrue allegation of a 
fact essential in point of law to justify the grant, though such allegation was 
made in ignorance or inadvertently j 

4tk, that the grunt has b^ome useless and inoperative through circum- 
stances. 

lllmtrations. 

(a.) The Court by which the grunt was made had no jurisdiction. 

lb.) The grant was made without citing parties who ought to have been cited. 

(c.) The will of which probate was obtained was forged or revoked! 

, Id.) A obtained letters of adininistiation to the estate of B as his widow, but 
it has since transpired that she was never married to him. 

(e.) A has taken administration to the estate of B as if he had died intestate 
but a will has since been discovered. * 

(/) Since probate was granted, a later will has been discovered. * 

(g.) Since probate was granted, a codicil has-been discovered, which revokes Of 
adds to the appointment of executors under the will. 

(A) The person to whom probate was, or letters of administration wore, granted, 
has subsequently become of unsound mind. ° 


* 12 Beng. 428 : see Act XXI. of 1870, s. 6. 


t See Act XXL of 1870, s. 0. 
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PARTXXXL 

0» tHB PRAOTICI IN ORANTIMa AND RBVOKlNO ProBATBS AND LbOTB^ 

OP Administratioj?. 

District ^ 236. The District Judg< 

li revok* tion in granting and voicing* 
of administration in all cases 

^36A.t The High Court may, from time to time, appoint such judicial 
Power to appoint Delefcate officers within any district as it thinks fit\ to act 
of District Judge to deal with for the District Judge as Delegates to grant pro* 
hon-optitjeatious caara. bate and letters of administration in non>conten* 

tious cases, within such local limits as it may from tioic to time prescribe : 

Provided that, in the case of High Courts not established by Royal 
Charter, such appointment be made with the previous sanction of the Local 
, Govern nient. 

Persons so appointed shtfll be called ** District Delegates.’’ 


Jurisdiction of 
in granting i 
mg probaljM, 



probates and letter 
within his district ' 


236. The District J udge shall have the like powers and authority in 
District Judge's powers as relation to the granting of probate and letters of 
to grant of probate and adrpi- administration, and all matters connected there- 
nistratlop. vested in him in relation to 

any civil suit or proceeding depending in his Court. 


237. The District J udge may order any person to produce and bring 
District Judge may order Court any paper or writing, being or purport* 

person to produce testa* ing to be testamentary, which may be shown to be 
roentary papars. in possession or under Uie control of such 

person ; 

and if it he not shown that any such paper or writing is in the posses- 
sion or under the control of such person, but there is reason to believe th^t 
he has the knowledge of any such paper or writing, the Court may direct 
such person to attend for the purpbso of lieing examined respecting the same ; 

and such person shall be bound to answer such questions as may be put 
to him by the Court, and, if so orderedf to produce and brin"^ in such paper 
or writing, and shall be subject to the like punishment under the Indian 
Penal Code, in qase of default in not attending, or in not answering sikgh 
iquestions, or not bringing in such paper oa writing, as he would have been 
subject to in case he bad been a party to a suit, and had made such defaulti 
and the costs of the proceeding shall be in the discretion of the Judge* 

238. The proceedings of the Court of the District J udge In relation to 
Proceeding of District granting oi prpbate and letters of administra* 

Judges's Court in relation to tion shall, except as hereinafter otherwise provided^ 
probate and adnoinUti^tion. regulated so far ,as the circumstances of tjhe page 
will admit by the Code of Civil Procedure* 

,239. .Until probate be granted of the will of a deceased person, or an 
.When and. how District afimiuistjrator of his estate be constituted, the 
Judga<to.tntArfer 0 for p;;olbec- District Ju^dgo within whose jurisdiction' any paH 
of. ^he property of the deceaspd persqn is situate iS 
authorized and required to interfere for the protection pf such property at 
^iba^iiMitaiyce of any, perpon dairying to be iiiterested therdn, and ih’ail dtWer 


* 2K. W.P.m 


i f?ec,Act VI. of 8. 2. 

C. C* M —65 


AotlOB 
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oases where the Judge considers thafc the property incurs any riA of loss Or 
damage ; and for that pui pose, if he bhull see tit, to appoint an oflioer to take 
and keep possession of the property. 

240 Probate of the will or letters of administration to the est8lte*of a 
When probata or adminis- det;eased pei'sou may b(‘ granted by the'Disttict 

tration rnay be granted by Judge under the seal of his Court, if it shall appem* 
District Judge. ^ petition, verified as hereinafter mentioned, ‘ctf 

the person applying for the same, that tho testator or intestate, as the case 
may be, at the time of his decease, h.ad a fixed place of abode, or any property, 
moyeable or immoveable, within the jurisdiction of the Judge. 

‘241. When the application is made to the Judge of a 'District in which 
DispoBfti of application made the deceased had no fixed abode at the time of his 
to Judge of district in winch death, it shall bo in the discretion of the- Judge to 
doccasfd had no 6.xod abode, refuse the application, if, in his judgment, It could 
be disposed of more justly or conveniently in another district, or, 'w^here the 
application is for letters of administration, to gi*ant them absolutely,* or limited 
to the property within his own jurisdiction. 

241 A * Probate and letters of administration may, upon application for 

Probate and letters of ad- purpose to any District Delegate, be granted 

ministration may be granted by him in any case in which there is no contention, 
by Delegate. • j£ appears by petition (verified as hereinafter 

•mentioned) that the testator or inte.state, as the case may be, at the time of 
his death, resided within the jurisdiction of such Delegata 


242. Probate or letters of administration shall have effect over all the 
Conclu.<»iv#^nMaofpr«batoor property and estate, moveable or immoveable, of 
letters of adniiniat.ation. the deceased, throughout the province in which the 
same is granted, and shall be conclusive as to the representative title against 
all debtors of the deceased, and all persons holding property which belongs to 
him, and shall afford full indemnity to all d(ibtors paying their debts, and all 
persons delivering np such property to tlie person to whom such probate or 
letters of administration shall have been granted. 

f Provided that probates nnd letf^ers of administration granted by a 

Effect 6f nnlimitod pro- ^P’**^ 

bates, &c., granted by High shall, unless otherwise directed by the grant, have 

like eftect throughout the whole* of British India. 

242 A. t Whenever a grant of probate or letters of administration 
Transmiwion of cortificote « « High Court with 8«ch effect as last 

aforesaid, the Registrar, or such other officer as 
the High Court making the grant appoints in this 
behalf, shall send to each of the other High Courts a certificate to theldlow^ 
ing effect : — 

• If A. B.y Registrar [or as the case may he\ of the High Court of Judi- 
cature at [or as the case may 6c], hereby certify that on Jhe 

day of 187 , the High Court of Judicature at 

[or as the case may he] granted probate of the will for letters 
of administration of the estate] of C. A, late of , deceased, to 

JS, F.y of , and G. K, of * , and that such probate 

[or letters] has [or have] effect over all the property of the deceased throuf^'® 
out the whole of British India ; 

and such certificate shall be filed by the High Court receiving the same. 


by High Court Kruntint; pro- 
bate, Ac., to other CoiirU. 


» S*. Act VI. of 1881, B. 8. 


tSM Aetxin.«f 1875. 
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243. The application for probate or letters of • ad biin istration,. if made 

Coiiclu«vwe8sofaj)pHcation verified in the manner hereinafter mentioned, 
for probate or administiation,- shall, be ooiiolusive for the purpose of aathorizinff 
i proper yma ean verified, the grant of probate or administration, and nosucbi 
grant shall be impeached by reason that the testator or intestate had no tixedi 
place of abode, oc no property within the district at the time of his death, 
unless by a proceeding to revoke the grant if obtained by a fraud upon the 
Court. • 

244. Application for probate shall be made by a petition distinctly 

Petition for probate. language in ordinary 

use in proceedings before the CJpurt in which tne 
application is-ra«tde, with the will annexed, and stating 
the time of the testator’s death, 

that the writing annexed is his last will and testament, 

that it was duly executed, and 

that the petitioner is tlio executor therein named ; 

and in addition to tlu'S#^ particulars^ when the application is to the-Dis-' 
trict J'Udge, the petition shall further state that the deceas(*d at the time of 
his- death had his fixed place of abodi^ or had some property, moveable or 
immovealile,- situate within the jurisdiction of the Judge ; 

“and when the application is to a District Delegate, the petition shall 
iurthep state that the deceased, at the time of his death, resided within the 
jurisdiction of. such Delegate.”* 


246. In cases wherein the will is written in any language other than 
Ih whafc cases translation of English, or than that in ordinary use in procecd- 
will to bo annexed to petition, before tlie Court,, there shall bo a translation 

thereof annexed to the petition by a translator of the Court, if the languaga 
Verificntiofi of translation v/hich a translator is appointed ; or if 

by pei* * * § .Mon other than Court- th<^ will b(‘ in any other language, tJien by any 
translator. person competent to translate the same, in whicJi*. 

ease such translation shall be verified by that person in the following maimer: 

“ I (il. Z?.) do declare that I^ead and perfectly understand the language 
and character of the original, and that the above is a true and accurate 
translation thereof. ” ^ 

Petition for letters of ad- 246. Applications for letters of administru'^ 

ministration. tion shall be made by petition distinctly written as- 

aforesaid, and stating 
the time and place of the deceased’s death, 

the family or other relatives of the deceased, and their respective re- 
sidences, 

the right in which the petitioner claims, 

that the deceased left some property within the jurisdiction of the Dis 
trict Judge “or District Delegate, ”t to whom the application is made, and 
the amount of assets which are likely to come to the petitioner’s hands *. 
“ and when the application is to a District Delegate, the petition shall 
further state that the deceased, at the time of his death, resided witliin the 
jurisdiction of such Delegate. ”J 

246A.§ Every person "applying to a High Court for probate of a will or 
Additional statements in lettets of administration of an estate, intended to 
l^oticionfor probate, Ac. have effect throughout British India, shall state in 


* SeeAet VI. oflSSl, s. 4. 

t The words quoted have been inserted by Act VI. of 1881, 8, 9, 

i This paragraph- has been added by Act VI. of 1881, s. 4. 

§ See Act Xlll. of 1875. 


1886 : 
Aot 1(X 
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866. hii8 petition, in addition to the maitera respectively by '244 

■ ' and section 246 of this Act, that to the best of his belief no appUc«^tion baa 
,ct 10»' made to any other High Oonrt for a probate of the same wHl or 

letters of administration of the same estate, intended to have such effect as 
last aforesaid ; 

or, where any such application has been made, the High Oourt to which . 
it was made, the person or persons by whom it was made, and tbe proceed- 
ings (if any) had tHereon. 

And the High Oourt to which any application is mhde under the pi^oviso 

to section 222 of this Act may, if it think fit, reject the same. 

# 

247* The petition for probate or letters of administration- shall, in all 
Petition for probate or al c^es, be subscribed by tbe petitioner and his 
mii^ialration to be signed and pleader (if eny), and shall be veritied by the peti- 
verified. tioner in the following manner or to the like 

effect : — 

* " 1 (id. B.)f the petitioner in the above petition, declare that what is 

Stated therein is true to the best of my information and belief.’’ 


248. Where the application is for probate, the petition shall also be 
Verification of petition for verified by at least one of the witnesses to the will 
probate by one witin^aa to will, (w^hen procurable) in the manner or to the effect 
following : — 

T (C. B.), one of the witnesses to the last will and testament of the 
testator mentioned in the above petition, declare that I was present, and saw 
the said testator affix his signature (or mark) thereto (as the case may 5c), (or 
that the said testator acknowledged the writing annexed to the above petitioh 
to be his last will and testament in my presence).” 


249. If any petition or declaration which is hereby required to be verl- 
Punishment for false aver- shall contain any averment which tbe person 

ment in petition or doclara- making the verification knows or believes to b'e 
false, such person shall be subject to punishment 
according to the provisions of the law for the time being in force for the 
punishment of giving or fabricating fUlse evidence. 


District Jud^ may exa- 260. In all cases it shall be lawful for the Dis- 

mino petitioner in person. trict Judge ” or District Delegate,”* if he shall 

think proper, 

to examine the petitioner in person, upon oath or solemn affirmation, 
and also 

to require further evidence of the due execution of the will, or the right 

«H,ulrefurther ovidenoc, petitioner to the letters of adminfatration. 

^ as the case may be, and 

• to issue citations calling upon all persons claiming to have any interest 
aad issuo citations to in- in the estate of the deceased to come ' and see the 
qwet proceedings. proceedings before the grant of probate Or lett^ 

of administration. « # ' 

The citation shall be fixed up in boine conspicuous part of the OOurt* 
house, ahd'also in flie office of the OeHector of th» 
District, 'dhd otherwbe published dr hiade 
in such manner as the J udgo ** or District Delegate”* issuing the catne Ififtjr 
direct. 


* The words quoted have been inserted by 4ot VI. of 1681, s. 9. 
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S51»* (kveats eigftinst the grant of probate or admimetratCon maj be 1865. 
thveat* ittniiat grant off lodged with the District Judge or a District Dele? . 
probata or ^mnuBtretioo. gate ) and immediately on any caveat being lodged 
with any District Delegate^ he ^all send a copy thereof to the District Judge,, 
and immediately on a caveat being entered with the District Judge, a copy 
thereof shall l>e given to the District Delegate, if any, within whose jnrkdio- 
tion it is alleged the deceased resided at the time of his death, and to any 
other Judge or District Delegate to whom it may appear to the District Judge 
expedient to transmit the same. 


« ^ ^ 252. The caveat shall be to the following 

ronn<rf<*Tent. effect:— 

“Let nothing be done in the matter of the estate of A. B, 
ceased, who died on the day of at 

to C. D., of 


late of de- 
without notice 


253. No proceeding shall be taken on a petition for probate or letters 
After Mtry of oavoat, no administration after a caveat af^ainst the grant . 
proceodittg takoa on petition thereof has been entered with the Judge “ or 
until after notice to caveator. ofTicer^t to whom the application has been made 
“ or notice has l:>eeu given of its entry with some other Delegate, ’’f until 
after such notice to the person by whom the same has been entered as the 
Court shall think reasonable. 


I* 

253 A. t A District Delegate shall not grant probate or letters of 
Distriot Deloffafco when not administration in any case in which there is 
to grant probate or adminis- contention as to the grant, or in which it other- 
tration. appears to him that probate or letters of 

administration ought not to be granted in his Court. 

Explanation . — By “contention” is understood the appearance Of any 
one in person, or by his recognized agent, or by a pleader duly appointed to 
act on his behalf, to oppose the proceeding. 


253B.{ In every case in wl^ich there is no contention, but it appears 
..to*- District Delegate doubtful whether the 

menb to District Judiije in probate or letters of administration should or 
doubtful cases where no con- should not be*’granted, or when any question arises 
*®"^*®“* in relation to the grant, or application for the 

grant, of any probate or letters of administration, the District Delegate 
may, if he thinks proper, transmit a statemevit of the matter in question to 
the District Judge, who may direct the District Delegate to proceed in the 
matter of the application, according to such instructions as to the Judge 
may seem necessary, or may forbid any further proceeding by the Ui^rict 
Delegate in relation to the matter o£ such application, leaving the party 
Applying for the grant in question to make application to the Judgo. 


2530.]: In every case in which there is contention, or the District 
Delegate is of opinion that the probate or letters 
0* administration should be refused in his Court, 
gate thinks probate or letters the petition, with any documents that may have 
should be been^, filed therewith; shall be returned to the 
vefiissd m his (k»u . person by whom the application was made, in 

bitter that the same may be presented to the District Judge ; unless the 


* this seotioQ has been substituted^for the one or^nally enacted by Act VI. of 1881, s.' S. 
+ The words quoted have been inserted by Act VI. of 1881, s. 8. 
t tiootions.fi68A|^B, and 2580, have been msertod by Act VI. of 1881, s^ 7. 
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I860. District Delegate thinks it necessary, for the purposes of justice; to ibipouncT^ 
the same, which he is hereby autliorized to do ; and in that case the same 
Act 10. sent by him to the District Judge. 


254. When it shall appear to the Judge “ or District Delegate that 
Grantof probate tabe under probate of a will should be gran'ted,. he will grant 
aeal ot Court. the same under the seal of his Court in manner 

f following : 

Mj, , Judge of the District of , [or Delegate appoint- 

ed for granting probate or letters- of ad min is tra- 

• Form of Bucb grant. (^here l)isert the limits of the Deleyate^s 

jurisdiction) ],t hereby make known that on the day of , in 

the year , tlfe last will of , late of , a copy whereof 

is hereunto annexed, was provo-d and registered before me, and that adminis- 
tration of the property and credits of the said deceased, and in any way 
eoncerning his will, was granted to- , the executor in the said will 

• named, he having undertaken to administer t’le same, and to make a true 
inventory of the said property and credits, and to exhibit the- same at or 
before the expiration of a year next ensuing, and also to- render a true- 
account there^.” 


255. And wherever it shall appear to the District J udge “ or District 
Grant oflotters* of aJmi. Delegate ”* tliat letters of administration to the 
nistration to be midor seal of estate of a person deceased, witlr or without a 
copy of tlwj will annexed, should be granted, he- 
will grant the same under tlie seal of his Court in manner following : — 

“I, , J udge of the District of , [or Delegate appoint- 

p cd for granting probate or letters of adniinistra- 

orm 0 sucigi-an. (here hisert the limits tJie Delegate^ S‘ 

juri8diction)\\ hereby make known that on tlie day of letters- 

of administration (with or without the will annexed, m the case may he)^ 
of the property and credits of , late of , deceased, wero 

granted to , the father (or as th9 rase may be) of the deceased,, he 

having undertaken to administer the same, and to make a true inventory 
of the said property and credits, aud to exhibit the same in this Court at 
or before the expiration of one year next ensuing, and also to render a true 
account thereof. 


256. Every person to wh«n any grant of administration shall bo com.- 
Aj • • * u J mitted shall give a bond to the Judge of the- 

District Court to ensure for the beneti-fc of the- 
Judge for the time being, with one more surety or sureties, engaging for the- 
due collection, getting in, and administering the estate of the deceasedv 
which bond shall be in such form as the Judge shall, from time to time, by 
any general or special order, direct. 


257. The Court may, on application made by petition, and on being 
Assignment of ndministra- satisfied that the engagement of any such bond 
tion-bond. lias not been kept, |iiid upon sucli terms as to 

security, or providing that the money received be paid into Court, or other- 
wise as the Court may think fit, assign the s&me to some person, his. exeott" 
tors or administrators, who shall thereupon be entitled to sue on the said 
bond in his own name as if the same had been originally given to him instead 


* Tbe words quoted have been inserted by Aet VI. of 1881, s. 8, 
t The words in brackets hav® been inserted by Act VI, of 1881, a 8, 
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•ol to the J lulge of the Ooui*t, &nd shall be entitled to recover thereon, as trus- 
tee for all persons interested, the full amount recoverable in respect of any 
’breach thereof. 

258. STo probate of a will shall he granted until after the expiration ot 
time for jrrant of probate 8<^vftn clear days, and no letters of administration 

and administration. shall hegranted until afterthe expiration of fourteen 

‘olear days from the day of the testator or intestate^s death. 

259. Every District dudge “ or District Delegate”* shall tile and preserve 
Filing of origimil wills of original wills of which probate or Ifitters of ad- 

■which probate or adminif- ministration with the will annexed may be granted 
tration, with will annexed, hy him among the records of his Court, until some 
^ public registry for wills is established ; and the 

Local Government shall make regulations for the presorvation and inspection 
of the wills so tiled as aforesaid. 


260. After any grant off probate or letters of administration, no other 
Grantee of probate ..r ad- person to whom the same shall have been 

ministration alone to sue, & 0 ., granted shall have power to sue or prosecute any 
until same revoked. q,. otherwise act as representative of the 

deceased, throughout the province in which the same may have been granted, 
until such probate or letters of administration shall have been recalled or 
revoked. 


261. In any case before the District Judge in which there is contention,! 

Procedure in contentious l^he proceedings shall take, as nearly as may be, the 
cases. form of a regular suit according to the provisions 

of the Code of Civil Procedure, in which the petitioner for probate or letters 
of administration, as the case may be, shall be the plaintiff, and the person 
who may have appeared as aforesaid to oppose the grant shall be the de- 
fendant. 


262. Where any probate is oT letters of administration are revoked, all 

Payment to exocntor or ad. payments made to any executor or ad- 

ministratof before probate or ministrator \rtnlor such probate or administration 
administration revoked. before the revocation thereof shall, notwithstanding 

such revocation, he a legal discharge to the person making the same ; 

and the executor or administrator who shall have acted under any such 
Bight of sach exoontor or revoked probate or administration may retain and 
administrator to recoup him- reimburse hirn.self in respect of any payments made 
by him, which the person to whom prolate or letters 
of administration shall be afterwards gi anted might have lawfully made. 


263. Every order made by a district Judge by virtue of the powers 
Appeals from orders of Dis- hereby conferred upon him shall be subject to appeal 
triot Judge. to the High Court under the rules contained in the 

Code of Civil Procedure applicable to appeals. 

• • 

264 The High Court shall have concurrent jurisdiction with the District 
Concurrent jurindiction of J«d^e in the exercise of all the powers hereby oon- 
Bigh Court. ferred upon the District J udge. 


* The words quoted have been ioierted hy Act VI. ot 1881. s. 9. 
t S« 2 N. W. P. 268. 
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Aot la 



1865. 
Act 10. 


520 SUCCESSION ACT, 

PART XXXII. 

Op Executors op thbir own WronoI. 

266. A porson who intermeddles with the estate of the deceased, . or 
does any other act which belongs to the office of 
Executor of his own wrong, executor, while there is no rightful executor or 
administrator in existence, thereby makes himself an executor of his joyn^ 
wrong. 

Exceptions, First. — Intermeddling with the goods of the deceased lor 
the purpose of preserving tlwm, or providing for his funeral or for the inime* 
diate necessities of his family or property, does not make an executor of bis 
own wrong. * 

Second. — Dealing in the ordinary course of business with goods of the 
deceased received from anotlier, does not make an executor of his own wrong. 

Illustrations, 

(a.) A uses or gives away or roIIk some of the goods of the deceased, or tithes 
them to satisfy hi« own debt or legacy, or receives payment of the debts of the de- 
'coased. He is an executor of hi« own wrong. 

(6.) A, having been appointed agent by the deceased in bis lifetime to collect 
Ills debts and scU bis goods, continiicB to do so after be has become aware pf his 
death, lie is an exeiuitor of bis own wrong in respect of acts done after bo has 
become aware of the death of the deceased. 

(c.) A sues as executor of the deceased, not being such. He is an executor.of 
bis own wiong. 

266. When a person has so acted as to become an executor of his own 
T.iabiiity of executor of his wrong, he ib answerable, to the rightful executor 
own wrong. or administrator, or to any creditor or legatee of 

the deceased, to the extent of the assets which may have come to his hands, 
after deducting payments made to the rightful executor or administrator,. and 
.payments made in a due course of admiuif^tration. 


PART XXXITI. 


Op the Powers oPeAN Executor or Administrator. 


267. An executor or administrator has the same power to sue in respect 
In, respect of c.'iuses of nc- causes of action that survive the deceased, 


tion surviving deceased, and 
rents due at death. 


— ww .irw* 

and to distrain for ail rents due to him at the tipe 
of his death, as the deceased bad when living. 


26& All demands whatsoever, and all rights to prosecute or defend any 
Demands and rights of ac- *^<5tion or special proceeding, existing in favour of 
tion of or against deceased, or against a person at the time of his decease, 8ur> 

^ against his executors or administrators ; 
except causes of actit>n for . defamation, sshgult as 
defined in the Indian Penal Code, or other^personal injuries not causing, the 
death of the party ; and except also cases where, after the death of the parity, 
the relief sought could not be enjoyed, or granting it would be nugatory^ ’ 


This Paridoes not extend to Hiiidds, Jainas, Sikhs, or Buddhiata. — AottXXI. of 1679. 
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ltlu»tralion$. 1865. 

(<*•) A collision takes place on a railway in consequence of some neglect or 10» 
^fnult of the officials, and a passenger is severely hurt, but not so as to cause death. 

He afterwards dies without having brought any action. The cause of action does 
tiot survive. 

(6.) A sues for divorce. A dies. The cause of action does not survive to his 
representative. 

Power of etecutor or ad- 269. An executor or administrator has power 
knininirator to dispose of pro- to dispose of the prorerty of the deceased, either 

*^**’^^* wholly or in^part, in such manner as he may think 

fit. ^ 

llluatrations. 

(a.) The deceased has made a specific bequest of part of his property. The exo« 
cutor, not having assented to the bequest, sells the subject of it. The sale is valid. 

(b.) The executor, in the exercise of his discretion, mortgages a part of the iin* 
moveable estate of the deceased. The mortgage is valid. 

270. If an executor oi* administrator purchases, either directly or in* 

Purchase by executor or ad- directly, any part of the property of the deceased, 

xninistrator of deceased's pro- the sale is voidable at the instance of any other 

person interested in the property sold. 

271. When there are several executors or administrators, the powers of 

Powers of several execu- ^he absence of any direction to the con- 

tors or adroinistratora, exer- trary, be exercised by any one of them who has 
ciseable by one. proved the will or taken out administration. 

llluairationa, 

(a.) One of several executors has power to release a debt due to the deceased. 

(A.) One has power to surrender a lease. 

(c.) One has power to sell the property of the deceased, moveable or immove- 
able. 

(f/.) One has power to assent to a legacy. 

(e.) One has power to endorse a promissory note payable to the deceased. 

(/.) The will appoints A, B, C,wand D to be executors, and directs that two of 
them shall be a quorum. No act can be done by a single executor. 


Survival of powers on death 272. tJ^on the death of One or more of Several 

of one of several executors or execUtors or administrators, all the powers of the 
adniinistrators. office become vested in the survivors or survivor. 

273. The administrator of effects unadTninistered has, with respect to 
Powers of adminintrator of suoh effects, the same powers as the original exe- 
effects unadministered. CUtor Of administrator. 


Powers of administrator 274. An administrator during minority has 

during minority. all the powers of an ordinary administrator. 

275. When probate or letters of administration have been granted to a 
Powers of married execu- married woman, she has all the powers of an ordi* • 
trix or administratrix. nary executor or administrator. 


0 C 66 
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PART XXXIV. 


Of the Duties op an Executor or Ahstinistrator. 


276. It is the duty of an executor to perform the funeral of the deceased 

A * 1 a manner suitable to his condition, if he has left 

Ab to aecoased s funeral. .v. . . - . • ’ 

property sumcient for the purpose. 


277. An executor or administrator shall, within -six months from the 
Inventory and a«c,»nt. or letters of »d ministration ex- 

hibit in the Court by which the same «iay have 
been granted an inventory containing a full and true estimate of all the pro- 
perty in possession, atid all the credits, and also all the debts owing by any 
person or persons to which the executor or administrator is entitled in that 
character, and shall in like manner, within one year from the date aforesaid, 
exhibit an account of the estate, showing the assets that may have come to 
his hands, and the manner in which they have been applied or disposed of. 

277 A.* In all cases where it is sought to obtain a grant of probate or 


Inventory to include pro- 


letters of administration intended to havcj effect 


perty in any imrt of British throughout the whole of British India, the exe- 

cutor, or the person applying for administration 
after the first day of April, 1876, to the efiects of any person dying in British 
India, and leaving property in more than one province, shall include in the 
inventory of the efiects of the deceased his moveable or immoveable property 
situate in each of the provinces : 

And the value of such property situate in the said provinces, Tespectively, 
shall be separately stated in such inventory, and the probate or lettiirs'of 
administration shall be chargeable with a fee corresponding to the entire 
amount or value of the property affected thereby, wheresoever situate within 
Britisli India. 

278. The executor or administrator shall colledt, with reasonable dili- 
Ab to property of, and debts geiice, the property of the deceased, and the debts 

owing to, deceased. that were due to him at the time of hia death. 

279. Funeral expenses to a reasonable amount, according to the degree 
Expenses to be paid before and quality of the deceased, and death-l>ed charges, 

all debts. including fees for medical attendance, and board 

and lodging for one month previous to his death, are to be paid before all 
debtls. 

280. The expenses of obtaining probate or letters of administra^tion, 
Expenses to bo paid next including the costs incurred for or in respect or 

aftv such expen.so8. any judicial proceedings that may be necessary fof 

administering the estate, are to be paid next after the funeral expenses and 
death- bed charges. 

281. Wages due for services rendered to* the deceased within* three 
Wages for certain services months next preceding his death by any labourer, 

to beaext paid, und then other artizan, or domestic servant, are next to be paid. 
^***‘®' and then the other debts of the deceased. 


• See Act, Xlll. cl 1876, s. 6, 
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Save as afouesaid, all debts 
equally and 

ratealdy. 


282- Rave as aforesaid, no creditor is to have 
a right of priority over another, by reason that 
his debt is secured by an instrument under seal, or 
on any other account. 

But the executor or administrator shall pay all such debts* as he 
knowst of, inehadhig his own, equally and rateably,J as far as the assets, 
of the deceased will extend. 


Application of moveable 
pro^^rty to payment of debts, 
where domicile not in British 
India. 


283. If the domicile of the deceased was not 
in British India, the application of his moveablo 
property to the payment of hU debts is to be 
regulated by the law of the country in winch he 
was domiciled. 


1866 . 
Act 10. 


Illustration, 

A dies, having his domicile in a country where instraments under seal have 
priority over instrinnents not under seal, leaving tnoveal)le property to the value of 
10,000 rupees, immoveable property to the value of 5^000 rupees, debts on instru-. 
ments under seal to the amoimt of 10,000 rupees, and debts on instruments not 
Tinder seal to the Huine amount. The debts on tlie instruments under seal are to bo 
paid in full out of the moveable estate^ and the proceeds of the iuiiuoveable estate 
are to be applied, as far as they will extend, towards the discharge of the debts pot 
under seal. Accordingly, one-lmlf of the amount of the debts not under seal is to 
be paid out of the proceeds of the immoveable estate. ^ 


284. No creditor who has received payment of a part of his debt by 
virtue of the last preceding section shall bo 
entitled to share in the proceeds of the immove- 
able cjstate of the deceased unless he brings such, 
payment into account for the benetit of the other 
creditors. 


Creditor paid in part under 
Mction 283 to bring payment 
into account before sharing 
in proceeds of unmoveable 
property. 


IHustration, 

A dies, having his domicile in a country where instruments under seal have 
priority over instruiimuts not under ^eal, leaving moveable property to the value of 
5,000 rupees, and immovcHblc property to the value of 10,000 rupees, debts on 
instruments under seal to tlic amount of 10,000 nipees, and dej;)t on instruments 
not under seal to the same amount. The^reditors holding instruments under se.al 
receive half of their debts out of the proceeds of the moveable estate. The pro- 
ceeds of the immoveable estate arc to he applied in payment of the debts on instru- 
ments not under seal until one-half of such debts has been discharged. This will 
leave 5,000 rupees, which are to be distributed Vatoably amongst all the creditors 
without distinction in proportion to the amount which may remain due to them. 

Debts to be paid before 286. Debts of every description must be* paid 
legacies. before any legacy. 

286. If the estate of the deceased is subject to any contingent liabili- 
Exocutor or administrator ties, an executor or administrator is not bound to 

not bound to pay legacies pay any legacy without a sufficient indemnity to * 

without indemnity. meet the liabilities whenever they may become 

due. 

2*87. If the assets, after payment of debts, necessary expenses, and 
Abatement of general lega- specific legacies, are not sufficient to pay all the 
general legacies in full, the latter shall abate or 
be diminished in equal proportions ; 

• A liability to pay calls is a del t. — 8 Bomb., 0. C. J., 20. 

t 7.6., BOtually, not eonBtrnctivoly.--8 Bomb., O. C. J., 20. 

X 8 Bom., 0. C. J., 20. 
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1866. and the executor has no right to poy one legatee in preference to an- 

TZTin Executor not to pay on» nor to retain any money on account of a 

AQU lu. jQ preference to an- legacy to himself or to any person for whom he is 

other. a trustee* 


288. Where there is a specific legacy, and the assets are sufficient for 
Non-ftbatoment of specific ***« payment of debts and necessary expenses, the 
Jef^acy when assets sufficient thing specified must be delivered to the legatee 
to pay debts. without any abatement. 


289. Wher^ there is a demonstrative legacy, and the assets are suffi- 
nm .mdsr demons'tratiTo of debts and necessary ex- 


lejracy, when assets suffieidflt 
to pay debts and necessary 
expenses. 


penses, the legatee has a preferential claim for 
payment of his legacy out of the fund from which 
the legacy is directed to be paid until such fund 
is exhausted, and if, after the fund is exhausted, part of the legacy still 
. remains unpaid, he is entitled to rank for the remainder against the general 
assets as for a legacy of the amount of such unf)aid remainder. 


290. If the assets are not sufficient to answer the debts and the specific 
Rateable abatement of spe- legacies, an abatement shall be made from the 
cific legacies. latter rateably in proportion to their respective 

* amounts. 


Illustration. 

A has bequeathed to B a diamond-ring, valued at 500 rupees, and to C a horse, 
valued at 1,000 riipees. It is found neceRsnry to sell all the effects of the testator, 
and his assets, after piiynicnt of debts, are only 1,000 rupees. Of tbis^sunt rupees 
333-5-4 arc to be paid to B, and rupees 636-10-8 to C. 

291. For the purpose of abatement, a legacy for life, a sum appropriated 
Logacioa treated aa general by the will to produce an annuity, and the value of 
for purpose of abatement. an annuity wheif no sum has been appropriated to 
produce it, shall be treated as general legacies 


VJiUT XXXV. 

Or THE Executor's Assent to a Legacy. 

Awjent necessary to com- 292. The assent of the executor is necessary 

plot® legatee’s title. to complete a legatee’s title to his legacy. 

Illustrations. 

(a.) A by lu« will bequeaths to B his Government paper, which is in deposit 
with the Bank nf Bengal. The Bank has no authority to deliver the securities, nor 
B a right to take posHossion of them, without the assent of the executor. 

(5 ) A by his will has bequeathed to C his house in Calcutta in the tenancy of 
B. C is not entitled to receive the rents without the assent of the executor. 

293. The assent of the executor to a specific bequest shall be sufficient 
Effect of oxocutor’s assent to divest his interest as executor therein, and to 
to specific logacj . transfer the subject of the bequest to the legatee, 

unless the nature or the circumstances of the property require that it shall 

be tuui.-jft rn.'d in a parti' ul.Ar «jiy. 
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This assent may be verbal, and it may be either express or implied from 
Nature «>f asseat. the conduct of the executor. 

lUuatrations, 


1865. 


Aot 10. 


(a.) A horse is bequeathed. The executor requests the Tcgatee to dispose of it^ 
or a tliird party purposes to purchase the horse frein the executor, and lie directs 
him to apply to the legatee. Assent to the legacy is implied. 

(6.) The interest of a fund is directed by the will to he applied for the mainte- 
nance of the legatee diirine: his minority. The executor coroineuces so to apply it. 
This is an assent to the whole of the bequest. 

(c.) A bequest is made of a fund to A, and after him to B. The executor*pays; 
the interest of the fund to A. This is au implied assent to the bequest to B. 

(d.) Executors die after paying all the debts of the ti^stator, but before satis- 
faction of specific legacies, Assent to the legacies may be presumed. 

(s.) A person to whom a specific article has been bequeathed takes possession 
of it, and retains it without any objection on the part of the executor. His assent 
may bo presumed. ^ 


294. The assent of an executor to a legacy may be conditional, and if 
the condition be one which he has a right to enforce, 
and it is not performed, there is no assent. 


Conditional assent. 


lllu Strattons. , 

(a.) A bequeaths to B his lands of SulUnpur, which at the date of the will, and 
at the death of A, were subject to a mortgage for 10,000 rupees. The executor assents 
to the bequest on condition that B shall, within a limited time, pay the amount due on 
the mortgage at the testator's death. The amount is not paid. There is no assent. 

(&.) The execntoi assents to a bequest on condition that the legatee shall pay 
him a sum of money. The payment is not made. The assent is nevertheless valid. 

295. When the executor is a legatee, his assent to bis own legacy is 
Assent of executor to his necessary to complete his title to it, in the same 
own legacy. way as it is required when the bequest is to another 

person, and his assent may in like^nanner be express or implied. 

Assent shall be implied if in his manner of administering the property 
he does any adt which is referable to his cliaracter 
Implied assent. legatee, and is not referable to his character of 

executor. 

Iltustration, * 

An executor takes the rent of a house, or the interest of Government securities 
bequeathed to him, and applies it to his own use. This is assent. 

296. Tho assent of the executor to a legacy 
Effect of oxooutor's assent, ottcct to it from the death of the testator. 

Illustrations. 

(a.) A legatee sells his legacy before it is assented to by the executor. The 
executor’s subsequent assent operates for tho benefit Of the purchaser, and completes 
his title *to the legacy. • 

(&.) A bequeaths 1,000 rupees to B with interest from his death. Tho executor 
does not assent to this legacy until the expiration of a year from A’s death. B is 
entitled to interest from the death of A. 

Executor when to deliver 297. An executor is not bound to pay or deli- 
legacies. ver any legacy until the expiration of one year 

•from the testator’s death. 
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Jllvairathn. 

A bj bis will directs his Wacies to be paid within six months after his death. 
The executor is not bound to pay them bcl'ure the expiration of a year. 


PART XXXVI. 

Op the Payment and Apportionment of Annuities. 


298. Wherp an annuity is given by the will, and no time is fixed for 
Commenceiuont of annuity Ri) coininenceinent, it shall commence from the 
when no time fixed by will. testator’s death, and the first payment shall bo 
made at the expiratiob of a year next after that event. 


299* Where there is a direction that the annuity shall be paid quarterly 
WlMBMinuity, to b« paid or monthly, the first payment shall he due at the 


quarterly or 
falls due. 


monthly, first 


end of the first quarter or first month, as the? case 
may be, after the festator’s death ; and shall, if 
the executor think fit, be paid when due, but the executor shall not be bound 
to pay it till the end of the year. 


3oa Where there is a direction that the first payment of an annuity 
* shall be made within one month or any other 

Dates of succ^ive pay. division of time from the death of the testator, or 
ments when first payment . . . ^ ^ i 

directed to b© made within » aay certain, the successive payments are to he 

given time, or on day cer- made on the anniversary of the earliest day on 
which the will authorizes the first payment to he 


Apportionment whore an* 
nuitant dies between times 
of payment. 


made ; 

and if the annuitant should die in the in- 
terval between the times of payment, an appor- 
tioned share of the annuity shall be paid to his 
representative. 


PART. XXXV IT. 


Op the Investment op Fund to provide for Legacies. 

301. Where a legacy, nst being a specific legacy, is given for life, the 
Investment of sum be- bequeathed shall, at the end of the year, be 

queathed whore legacy, not invested in such securities as the High Court may, 
specific, given for life. n,jy geji^ral rule to be made, from time to time 

authorize or direct, and the proceeds thereof shall be paid to the legatee a» 
the same shall accrue due. 


. 302. Where a general legacy is given to be paid at a future time, the 
Investment of general ex^^Jutor shall invest a sum sufficient to meet it in 


legacy, 

time. 


to be paid at future 


pre- 


intermediate interest. 


securities of the kind mentioned in the last 
ceding section. 

TJie intermediate interest shall form part of 
the residue of the*testator’s estate. 


303. Where an annuity is given, and no fund is charged with its pay* 
Vrocoduro when no fund appropriated by the will to answer it, a 

charged with, or appropriated Government annuity of the specified amount shall 
to, annuity, purchased j or, 
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Tf Tiosiicli amiiiity can b« obtained, then a sum sufficient to produce the 
annuity shall be invested for that purpose in such securities as the High 
Court may, by any general rule to be madC) from time to time authorize or 
•direct. 


304. Where a bequest is contingent^ the executor is not bound to invest 
Transfer to residuary lej?a- tlie amount of tlie legacy, but may transfer the 
tee of ooiitingent bequest. whole residue of the estate to th^ residuary legatee 
•on his giving sufficient security for the payment of the legacy if it shall be- 
•come due. 


306- Where tlie testator has bequeathed the residue of his estate* to a 

of roHiduo be- P™ direction to bvest it in 

quoathed for life, without particular securities, so much thereof as is not 
dh-ection to invest m }>arti- at the time of the testator's decease invested in 
cular secuntws. securities as the High Court may for the time 

being i-egard as good securities shall be converted into money and invested 
in such securities. • 


306. XVhere the testator has liec^ueathed the residue of his estate to a 

, ^ ^ -j . person for life with a direction that it shall be in- 

quoathed for life, with direc vested in certain specified securities, so much of 
tion to invest in specified the estate as is not at the? time of Ins death invest- 
securities. in securities of the spf‘cified kin*d shall be con- 

verted- into money and invested in such securities. 

307. Such conversion and investment as are contemplated by the two 
Time and manner of conver- last preceding sections shall be made at such times 

sion and investment. and in such manner as the executor shall in his dis* 

cretion think fit ; 

and until such conversion and investment shall be completed, the per- 
Interest payable until in- who would be for the time being entitled to 
vestment. the income of the fund when so invested shall 

receive interest at the rate of four per cent, per annum upon the market- 
value (to be computed as of the date of the testator's death) of such part of 
the fund as shall not yet have been so ii^vested. • 

308. Where, by the terms of a bequest, the legatee is entitled to the 

immediate payment or possession of the money or 
thing bequeathed, Jbut is a minor, and there is no 
or pesseasion of bequest, and direction in the Will to pay it to any person on his 
no direction to pay to person behalf, the executor or administrator sliall pay or 
on hw behalf. deliver the same into the Court of the District 

Judge by whom ** or by whose District Delegate ”* the probate was, or letters 
of administration with the will annexed were, granted, to the account of the 
legatee, unless the legatee be a ward of the Court of Wards ; 

and if the legatee be a ward of the Court of Wards, the legacy shall "be 
paid into that Court to his account, and such payment into the Court of the 
District Judge, or into the Court of Wards, as the case may be, shall be a 
sufficient discharge for the mOney so paid ; 

and such money, when paid in, shall be invested in the purchase of 
Government securities, which, with the interest thereon, shall be transferred 
or paid to the person entitled thereto, or otherwise applied for his benefit, as 
the Judge or the Court of Wards, as the case may be, may direct. 


*■ The words quoted have been iuserted by Act YI. of 1881, i. 8. 


1805. , 
Act 10. 



1866. 
JLot 10. 
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PART XXXVIll. 

Of the Procedure and Interest of Lroaoies. 


LeffBteoV title to produce SOR The legatee of a spceific legacy is enti* 

of spocific logacy. tied to the clear produce thereof, if any, from the 

testator’s death. 

Excerption . — *A specific bequest, contingent in its terms, does not com- 
prise the produce of the legacy between the death of the testator and the 
vesting of the legacy. 

The clear pi'oduce of it forms part of the residue of the testator^s estate^ 

I 

lllitstrafions. 

(a.) A bequeaths his flock nf sheep to B. Between the death of A and delivery 
by his cxecuttu' the sheep arc shorn, or some of the ewes produce lambs. The wool 
and lambs are the property of B. 

(6.) A bequeaths his Government securities to B, but postpones the delivery of 
them till the death of C. The interest which falls due between the death of A and 
tho death of C belongs to B, and must, unless he is a minor, be paid to him as it is 
received. 

(c.) Tho testator bequeaths all his four per cent. Government promissory notes 
to A when he shall complete the age of 18. A, if he complete that age, is entitled 
to receive the notes, but the interest whicb accrues in respect of them, between tho 
teHtator’s death and As completing IS, forms part of the residue. 

310 . The legatee under a general residuary bequest is entitled to tho 
Residuary legatee’s title to produce of the residuary fund from the testator's 

produce of ro.siduary fund. death. 

Exception . — A general residuary bequest contingent in its terms does 
not comprise the income which may accrue upon the fund bequeathed between 
the death of the testator and the vesting of the legacy. Such income goes as 
undisposed of. 

Illustrations. 

r 

(a.) The testator bequeaths the rc.sidtie of his property to A, a minor, to be paid 
to him when he shall complete the age of 18. The income from the testator’s death 
beloiigH to A. 

(6.) Tho testator bequeaths tn© residue of his property to A, when he shall cora*^ 
pleb' the ago of 18. A, if he complete that age, is entitled to receive the residue. 
The income which has accrued in respect of it since the testator's death goes as an> 
disposed of. 

311 . Where no time has been fixed for the payment of a general legacy, 
Interest whon no time fixed interest begins to run from the expiration of one 

for payment of gonorallogacy. year from the testator’s death. 

Excepfions.---(l.) Where the legacy is bequeathed in satisfaction of a 
debt, interest runs from the death of the testator. 

• 

(2.) Whore the testator was a parent ora more remote ancestor of the 
legatee, or ha.** put himself in the place of a parent of the legatee, the legacy 
shall bear intere.'^t from the death of the testator. 

(3.) Where a sum is bequeathed to a minor with a direction to pay 
for his maintenance out of it, interest is payable from the death of the 
testator. 
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512 . Where a time* has been fixed for the payment of a general legacy, 
Interest whon time fixed. interest begins to run from the time so fi.xed. 

The interest up to such time forms part of the residue of the testator’s 
^tate. 


Excei^tion . — Where the testator was a parent or a more remote ancestor 
of the legatee, or has put himself in the place of a parent of the legatee, and 
the legatee is a minor, the legacy shall bear inter(‘.st from the death of the 
testator, unless a specific sum is given by the will for maibtenanco. 


313. The rate of interest shall bo four per 
cent, per annum. • 

314. No interest is payable on the arrears of an annuity within the first 
No interest on arrears of the death of ti;;* testator, although a 

annnity within first year after period earlier than the expiration of that year may 
testator s death. have been fixed by the will for making the first 

paynmnt of the annuity. 

316. Where a sum of money is directed to >)e invested to produce an^ 
Interest on sum to ho in- aifnuity, interest is payable on it from the death* 
vested to produce annuity. of the testator. 


tlato of interest. 


Itofund when legacy be- 
comes duo on performance 
of condition within furth(3r 
lima alloived under section 
124 . 


PART XXX IX- 
Op ttfk Rkpundin^ op Lroaoips 

316- When an executor has paid a legacy under the order of a Judge, 
Refund of legacy paid under he is entitled to call upon the legatee to refund, 
itndiro’s orders. in the event of the assets proving insufficient to 

pay all the legacies. 

317. When an executor has voluntarily paid a legacy, ho cannot call 
No refund if paid vohm- Upon a legatee to refund, in the event of the assets 

Wily. proving insufiicient to pay all the legacies. 

318. When the time prescribed by the will for the performance of 

a condition has elapsed without the condition 
having bpen4)erforined, and the executor has there- 
upon, without fraud, distributed the assets; in such 
case, if further tiim* has been allowed, under the 
one hundred and ^wenty-fourth section, for the per- 
formance of the condition, and the condition has been pc*rformed accordingly, 
the legacy cannot be clainmd from the executor, but those to whom he has 
paid it are liable to refund the amount. , 

319. When the executor has paid away the assets in legacies, and he is 
■When ouch legatee compel- attorwards obligod to discharge a debt of which 

lahlo to refund in proper- he had no previous notice, he is entitled to call 
upon each legatee to refund in proportion. 

320. Where an executor or administrator has given such notices as 

^ .. , . would have been given by the High Court in an 

IS 1 u ion o aaao s. j(dmiiiistration-siiit for creditors and others to send 

in to him their claims agaim^t the estate of the deceased, he shall, at the 
expiration of the time therein named for sending in claims, be at liberty 
to distribute the assets, or any part thereof, in discharge of such lawful 
claims as he knows of, and shall not be liable fur the assets so distributed 
to any person of whose claim he shall not have had notice at the time of such 
distribution ; 


1866. 
Act IQ 


C C. M.-67 
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1865. bat nothing herein contained shall prtjudice the right of any creditor 

Creditor may follow asset-. *«> ‘^e assets, or any part there- 

jxcn au. of, in tlio hands of the persons who may have 

received the same respectively. 

321. A creditor who has not received payment of his debt may* call 

Within what period credi- a legatee ’who has received payment of his 

tor may cull upon logj\tee to legacy to refund, whether the assets of the testa- 
tor’s estate were or wrre not sufficient at the time 
of his death to pay both debts and legacies, and whether the payment of the 
legacy by the executor was voluntary or not. 

322. If the as*sets w'ere sufficient to satisfy all the legacies at the time 

wiien legalee not satisfied*, testator’s death, a legatee who has not re- 

or compelled to refund under ceived payment of his legacy, or who has been cotn- 
uect ion 1^21 , cannot oblige one pel led to refund under the laet preceding section, 
pau in u to ro imr . cannot oblige one who has received payment in full 

•to refund, whether the legacy were paid to him with or without i^ttit, al- 
though the assets have subsequently become dei^cient by the wasting <>£ the 
executor. 

323* If the assets were not sufficient to satisfy all the legacies at the 
When .msRtisficd legatee testator’s death, a legatee who has not 

mnat first proceed against received payment of his legacy must, before he can 
oxet ntor, if solvent. Call q,^ ^ satisfied legatee to refund, first proceed 

against the executor if he is solvent ; but if the executor is insolvent or not 
liable to pay, the unsatisfied legatee can oblige each satisfied legatee to re- 
fund in proportion. 

324. Tlic refunding of one legatee to another shall not exceed the sum 
Limit to refunding of ono by which the satisfied legacy ought to have been 
legatee to another. reduced if the estate had been properly admi- 

nistered. 

Illustration 

A has bequeathed 240 rupees to B, 480 rupees to C, and 720 to B. The assets 
«re only 1,200 ruiwes, and, if propf'ily admin i.stci'ed, would give 200 rupees to B, 
400 rupees to C, and 600 rupees to D. (J and D have been paid their legacies in full, 
leaving nothing to B. Bean oblige C to refund 80 rupees, and D to refund 120 
rupees. 

Kefunding to be without 325. The refunding shall, in all cases, be with- 

interest. out interest. 

^26. The surplus or residue of the deceased’s property, after payment 
ReKidue after ueual pay- legacies, shall be paid to the rosi- 

tnents to be paid to residuary duary legatee when any has been appointed by 
legatee. the will. 


PART XL. 

Op the Liability of an Executor or Administrator for Devastation. 

327. When an executor or administrator misapplies the estate of the 
Liability-of executor or ad- deceased, or Subjects it to loss or damage, he 
ministrator for devastation. is liable to make good the loss or damage so occa- 
sioned. 


* See Act XV. oi 1877. 

e 
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Illustrations, 1806'. 

(a.) TW esecntor pays- out of the estate an unfounded olaim. He is liable to . * i 
make good the loss. JaSiZ 1 0 . 

(i.) The deceased bad a valuable lease renewable by notice, which Hie executor- 
neglects to give at the proper tijno. Tlie executor is liable to make good the loss. 

(c.) The deceased hod a lease of less value than the rent payable for it, but ter- 
inioable on notice at a particular time. The executor neglects to give the notice. 

He is liable to make good the loss. * 

328. When an executor or administrator occasions a loss to the estate 
Fernegfecb to get in. any by neglecting to got in any pari of the property 
part of property. of the deceased, he is liable 'to make good the 

amount. 

Illustrations. 

(a.); The executor absolutely releases a debt due to the deceased from a solvent 
person, or eompounds with a debtor who is able to pay in full. The executor is 
liable to make good the amxmut* 

(b.) The executor neglects to sne for a debt till the debtor is able to plead the 
Act fur the limitation of suits, and the debt is thereby lost to the estate. The 
executor is liable to make good the amount. 


PART XLI. 

Miscellaneous. 

329. [Repealed by Act VII. of 1870.'\ 

330. [Repealed by Act XXIV. of 1867. 

331. The provisions- of this Act shall not apply to intestate or testa- 

e • succession to the property of any Hindu,* 

Succession to property of i n • f ji. , 

llindita, &C., and certain wills, Muhammadan, or Buddhist,* nor shall they apply 
intoMtacies, and marriages not to an)i will made, or any intestacy occurring^ 
before the first day of January 1866. 

The fourth section shall not apply to any marriage vjontracted before 
the 8anM> day. 

332. The Govenor-General of India in Council shall, from time to time, 

„ n t have power, by #n order, either retrospectively 

Power of Governor-General - A • fii.u-Ai. / 

to exempt any race, sect, or "Om the passing of this Act, or prospectively, to 

tribe in British India from exempt from the operation of the whole or any 
operation of Act, members of any race, s(K."t, or 

tribe in British India, or any part of such race, sect,f or tribe, to whom he 
may consider it impossible or inexpedient to apply the provisions of this Act 
or of the part of the Act mentioned in the order. 

The Governor-General of India in Council shall also have power from ' 
time to time to revoke such order, but not so that the revocation shall have 
any retrospective effect. 

All orders and revocations made under this section shall be publisiied in 
the Gazette of India, • 


* Now sec Act XXI, of 1870. See, too, 2 B, L. B., O, 0, J., 79. 
f Under this seotiou Native Chrisbians in the Pruviuoe of Coorg huvo buou exempted 
from the provisions of the Suooession Act retrospeotivoly from tbo 16ih March 18^. — 
Qazettc of Indict^ July 26, 1868, p. 1094. 
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Abatemeut of annuity ^iven by a will, s. 1G2. 
of general legacies, s. 287. 
of specific legacies, s. 200. 

Acceptance of a benefit given by a will constitutes an election to take under the will, 
s. 17 !^. 

Act. Kegiinenlal IVbts, not affected, s. 330. 

Adininisti:Oor-( lonorHl’s. 18G5. not affected, s. 330. 

VIII. of 18;7r> not nflVcted, s. 3.30. 

XXVI. ol 1860 not alleotcd, s. 330. 

does not apply to the succession to the property of a Hindu, Muhammadan, or 
Huddhist, s. 331. , 

does not apply to a wili made, or an intestacy occurring, before the let of 
Januar 3 ^, 1866, s. 331. 

Ademption of legacies, s. 136. 

of specific bequest of right to receive something from a third party, a. I4t. 
pro tanlo h>' teslator’a receipt of *purt of entire thing spocilieally be- 
<|t»oathed, s. 142. 

pro tanto by testator’s reetdpt of part of fund of which a portion has 
been spf‘ciHc>dl>’ hequoathed, s. 143. 

w'hen stock speeilieally Ix'queathed tioes not exist at testator’s death, s. 145. 
pro tavto when stock spcciticully bequeathed exists in part only at testa- 
tor's death, s, 14G. 

when ili(' thing hf<|iioathcd is to bo received by the testator from a third 
pel son, s. 149. 

Administration of aiitlieutic.itcd copy of will proved abroad, .s 180. 

cannot b(* granU'd to a minor or a lunatic, ». 189. 

niiitles administrator to intestate's rights from moment of his death,, 
s. 191. 

does not validate intermediate acts of admiiiistrutor, s. 192. 
grant of, when* executor has not renounced, s. 193. 
graiiled to residuaiy legatee, s. 196. 

on death of residuary legatee, his representative has a right to. b. 197. 
W'hen there is no executor or residuary legatee or representative of ro- 
siduary legatee, a. 198. 

order in which conffections are entitled to, s. 209. 

granted to widow, s. 201. 

per.sons a.ssociated with widow in, s. 202. 

* giant of, when there is no w'idow, or she is excluded, s. 203. 

deceased’s kindred of equal degree equally entitled to, s. 204. 
right of widower to, s. 205. 
granted to a credit or, s. 20t>. 

. rules for, when deceased lias left property in British India, 8. 207. 

when no will is forthcoming, s. 211. 

with the will annexed to the attorney of an absent executor, s. 212. 
to attorney of absent person who, if present, would be entitled to ad- 
minister, s. 213. • • 

to attorney of absent person entitled to administer in case of intes- 
tac.v. 8. 214. * 

to guardian of a minor, b . 215. 

limited grant of, until one of several minor executoi’'s attains the age 
of eighteen, s. 216. 

for use and benefit of a lunatic /ws 4a&0W», a. 217. 

ptmU.nie Lite, b . 218. 

limited to a particular purpose, s. 220. 

limited to properly iu which u perijou has a buiiellcial iuterestj s. 221. 
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Adoainistratlan limited to a suit, s. 222. 

limited to the purpose of becoming a party to a suit against adiniui^. 
trator, s. 223. 

limited to oollectioo and preservation of deceased's property, s. 224. 
granted to a person other than the person who, under ordinary circum* 
stances, wtmld be entitled to administration, s. 225. 
subject to exception, ss. 226, 227. 

of the rest of deceascd\s estate after administration has been granted 
subject to exception, s. 228. 

of effects 11 nad ministered at the death of the executor, b. 229. 
of effects unadministered, s. 230. 

of unadministered part of deceased^s estate afte^t^e expiration* of a 
limited grant, s. 231. 

application for, made to the judge of a district in which the deceased 
had no fixed abode, s. 241. 
conclusiveness of letters of, s. 242. 

Gonclnsivpnes.s of application for, if properly made and verified, s. 243. 
grant of letters of, to be under the seal of the court, s. 265. 
Administration-bond, assignmenUof, s. 256. 

Administrator defined, s. 3. 

to make inventory of deceased's property, ss. 255 — 277. 
of effects Hiiadministered, powers of, s. 273. 
during minority’, po\vcr.s of, s. 274. 

Administrator-General, nothing in Act affects the rights of, s. 330. 

Alteration in an unprivileged will, s. 58 • 

Annuity created by will, payable for life only, s. 160. 

^ legatee may elect to take the money set aside for the purchase of, s. 161. 
created hy will shall abate as the other legacies, s 162. 

created by will shall be satisfied before the residue is paid to the residuary 
legatee, s. 163. 

time for comineiicenient of, when no time is fixed in the wifi, s. 298. 
payable quarterly or monthly, time for commencement of dates of successive 
payments of, ss 299, 300. 

apportioned share to be paid to representative of annuitant who dies between 
times of payment of, s. 300. 

Appeals from orders made by district ^udge, s. 263. 

Appoiutmoui, power of, defined, s. 56. 

executed by general bequest, s. 78, 

implied gift to objects of power in default of, s. 79. * 

of executor, s. 182. 

Assent of executor necessary to complete legatee’s title, s. 292. 

Assets, distribution of, s. 320. 

Bastard, seo Illegitimate child. * 

Bequest may be void for uncertainty, s. 76. 

power of appointment executed by a general, s. 78. 

to the “ heirs,” &c., of a particular person, s. 80. • 

to the “ representatives,” &c., or to the “ executors and adrikinistrators” of a 
particular porson, s 81. 
without words of limitation, s. 82. 
in the alternative, s. 83. 

to a person, words describing a class added to a, s. 84. 

to a class of por8ou.s under a general descriptiou only, s. 85. 

two, made to the same person, s. 88. 

* residuary, s. 90. • 

to a lineal descendant who^dies in testator^ lifetime, leaving descendants^ 
B. 96. 

to a described class of persona, s. 98. 

to such members of a class as shall have attained a particular ago, s. 108. 
onerous, s. 109. 

contingent upon a specified uncertain event, s. 111. 

to such of certain persons as shall survive at some period not specified, s. 112. 
o£ a fund for cerLaiu piirpoi>ci :$2 »ouio of wiiioii ouquoI bo fulfilled, s. 127. 
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Bequest to an executor, s. 128. 

of stock where testator has an equal or greater amount of stock of the 
specitied kind, s. 181. 

of money of which payment is postponed, s. 132. 
of enumerated articles, when not specific, h. 133. 
sppciiic, to two or more persons in succession, s. 134. 
not specific, to two or more persons in snccession, s. 135. 
of a thing described in general terms, s. 158. 
of the interest or produce of a fund, s. 159. 
of annuity, ss. 166—188. See Anmiity. 
not adeemed by subsequent provision for legatee, s. t6S. 

. conditiortal, ss. 113 — 124. 

upon an infpossible condition, s. 113. 

upon illegal or^iiniunral condition, s. 114. 

when the condition is coiiHidercd to be fulfilled, s. 115-. 

on failure of prior, second bequest shall take effect, though the failure 
occurs in a manner not contemplated, s. 116. 
unless the contrary appear from the will, s. 117. 

over, couditional on the happening or not li^ippeniog of a specified' uncer- 
tain event, a. 118. * 

such bequest of no cfiect unless condition is fulfilled, s. 119'. 
subject to prior bequest, invalidity of, docs not affect the validity of the- 
original bequest, s. 120. 

may be made witli the condition that it shall ceaeo to have effect in case a 
specified uncertain event siitill Inippeu, s. 121. 
validity of such condition, s 122. 
voidy 8H. 99 — 105. 

if made by particular description to- a person not in existence, s. 90. 
subject to a prior bequest to a person not in existence, s. 100. 
if the vesting of the thing bequeathed be dehiyed beyond the lifetime of 
any person and the minority of the h-gatce, s. 101. 
to a class with regard to some of whom it is inoperative, s. 102. 
if intended to take effect after a prior bequest which, is void for certain 
reasons, s. 103. 

for religious or charitable uses, s. 105. 

See Abcilementy Ademption. 

British India, meaning of llie term, s. 3. • 

law of, applicable to cases of intestate and testamentary suecesaion, s. 2!. 

succession to immoveahl^ property iu, s. 5. 

acquisition of douiicile in, s. 11. 

law of succession to moveables in, s. 19^ 

Buddhist, Act does not apply to successiou to the property of », s. 331. 

Capital of testaloi-^s estate may he. applied to satisfy annuities, s. 163. 

Caveat against grant of probate or adiuinisUatioii, s. 251. 
form of, 8. 252. 

, after entry of, no proceeding to betaken without notice to the caveator, r. 253 . 
Citation to be issued before grant of adminlBii'alion to a legatee other than universal 
or residuary legatee, s. 199. 

Codicil defined, s. 3. 

discovered after grant of probate, s. 185. 

Collateral consanguinity dehned, s. 22. 

See Conaanguinity. 

Conditional bequests, Jaw regarding, ss. 113 — 124. 

See Bequeal. 

Consangainity defined, s. 20. 

lineal, defined, s. 21. 
collateral, defined, s. 22. 
table of, 8. 24. 

See Kindreds 

Construction of wills, ss. 61 — 98. 

See Will. 

Creditor culillcd to legacy us well as debt, s. 164. 
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tJreditor paid in part to briiiij such payment into aucoiint before sharing in the pro- 
ceeds of deceaned’H ini moveable property, s, 284. 
t)ebts of deceased re be paid equally and rateably by executor, s. 282. 

iimst be paid before legacies, «, 28d. 

Deinoustralive iegacy deliiied, h. 137. 

when not adeemed, h. 140. 

right iiiidor, when assets are sufficient to pay debts, s. 289. 
Di.stribution of inlcstate’s property, ss. ■29—42. 

of aswetM, a. .S2(). * 

See hUestatC. 

District Dtdegate, appointment of, a. 235A. ^ 

District Judge detined, a. 3. • 

has jurisdiction in granting and revoking probate ^nd letters of admi- 
nistration, 8. 235. 

powers of, in relation to the granting of probates and letters of udmi' 
nist ration, s. 286. 

tiiay ovikr any person to produce testamentary papers, s. 237. 
proceedings of, regulated by the Code of Civil Procedure, s. 238. 
may interfere for the protection of property, s. 289. 

Uiuy grant prol>ate*or letters of administration, s. 240. 
ma}' refuse grant of probate if the deceased liad no fixed abode ia 
the district, s. 241. 

Domicile of deceased regulates sneeession to moveables, s. 5. 
a person can have but one, s. 6. 
of origin of person of legitimate birth, s. 7. 
of origin of posthumous child, s. 7. 
of origin of illegitimate child, s. 8. 
of origin, continuance of, s. 9. 
acquisition of, s. 10. 

not necessarily acquired by residence, a. 10. 
acquisition of, in British India, s. 11. 

not acquired merely by resideuco in a country as the representative of a 
foreign government, s. 12. 
contiiinanee of, s. 13. 

minor's tollows domicile of the parent from whom he deiived his domicile 
of origin, s. 14. 

acquired by a woman on raar^age, b. 16. 
of wife follows her husband’s, s. 16. 

when a minor can acquire a new, s. J7. • 

acquisition of new, by lunatic, s. 18. 

in almence of proof of, suceeseion to moveable property in British India ia 
regulated by the law of British India, s. 19. 
the application of the moveable propertysof a deceased person to the pay- 
ment of his debts is regulated by the law of the country in which he 
has his, s. 283. 

Duties, see Custom^^ Stamp, 

Election, when it takes place, s. 167. 

devolntioLi of interest relinquished by person making, a. 168. 
rules relating to, not affected by testator^s belief us to his ownership, s. 169. 
bequest for a man^s benefit how regarded for purpose of, s. 170. 
a person who takes no benefit directly under the will is not put to his, a. 171. 
to take in opposition to the will does not disqualify the person from taking 
a benefit under the will, s. 172. 

. when acceptance of a Jienefit given by a will coatitutea, a. 173. 
inference of waiver of inquiry into circumstances which might influence, 
ss. 174, 175. • 

represenbitives may call upon legatee to make, a. 176. 
postpoueinent of, in case of disability, a. 177. 

Executor defined, s. 3. 

* nut di^qoulified as a witness, s. 55. 

shall not take legacy as executor unless he shows intention to act, s. 128. 
is deceased's legal rcprcsentalivc for all purposes, s. 179. 
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Executor appointed by Ibe will, probate can bo granted to no one wbo is not, s. 181- 
appointment of, s. 182. 

accrual of representation to surviving, s. 186. 
ivlieu right an, can be established, s. 187. 

to recoup liiiuself for ^layineiits made before probate or letters of adminis* 
tratioii revoked, s. 202. 
of his own wrong, s. 26«'>. 
liability of, « 266. 

powera of, ill respect of causes of action surviving the decoaood, and rents 
due at tbe time of his death, s. 267. 
deuiaiuls and rights which suivive to and against, s. 268> 
lias powfrr to dispose of deceased’s property, s 269 
piiiebase of decea.secVs property by, is voidable, s 270. 
powers of several may be exercised one, s. 271, 
powers of, sni^ivc to survivors, s. 272. 
to perform deccaseti’s funeral, s. 27<>. 

to show inventory of propeity, &c., within six months, ss. 254, 277. 
to show account of estate within one ytuir. as. 2r)4, 277. 
to collect pro])erly and debts due to deceased, s 278. 
to pay deceased's d(*bt equally and ratealdv, s. 282 

not bound to pay legacies without indemnity to meet contingont liabilities, 
8. 286. 

not to pay one legatee in preference to another, s. 287. 
assent necessary to complete legatee’s title, s. 282. 
osseiit to specific legacy, s. 293. 
coiiditfonal a.s.seiit, s 294. 
nssent to his own legacy, s. 295. 

assent to legacy gives ciTcct to it from death of testator, s. 296. 
not bound to pay a legacy until one year from the te.stator’s death, b. 297. 
W'ho has paid a legacy under the order of a judge may call on the legatee 
to refund if the assets are iiisuflicient to pay all the legacies, s. 316, 
who has paid a legacy voluntarily cannot call f<u* refund, s. 3l7, 
liability of, for devastation, s 327. 

for neglect to get in any pait of deceased’s property, a 328. 

Exoneration of legaioe’s immoveable }»roperty for which land -revenue or rent U pay* 
able periodically', s. 156. 

of specific legatee’s stock in a joint-stock company, s. 157. 

Expenses of deceased’s funeral to be paid before all debts, s 279. 

of obtaining probate or leltersot administration to be paid next after funeral 
expens(*H, &<•., s. 280. 

E.illure of gift in conteni plat ion of death, 8. 178. 

E*>rm of grant of probate, a 254. 

of letters of admniistratiouv, s. 25.5. 

Funeral expenses and de.itb-bed ehargo.s to be paid before all debts, s. 279» 

CSencral legaey, abab-ment of, s. 287. 

• 8ee Ifequnst. 

Gift, implied, to tli<* objects of a power in default of appointment) b. 79, 
in contciiqilation of death, s. 178. 
property transferable by’, s 178. 
may bi* reauinod, s. 178. 
fails in certain cases, a. 178. 

Government, local, see Local Governmcfit. 

Governor-General of India in Council may exempt any tribe in British India frotn 
the operation of the Act, s. 532. 

Grants of probate or letters of ailministratinn, ei;^ors in, maybe rectified by the Court, 
s 232. 

may be amended if a codicil is discovered after the grant, b. 233. 
revocation of, s. 234. 

See t^robatc, , 

Grantee of probate or letters of administration alone can act as decea<«ed’B repreaeti- 
tative, s 260. 
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Oonrt, raieantng of the term, 8. S. 

has ooncuiTent jurisdicti^^n with the district judge in the exercise of 
powers conferred by the Act, s. 2H4 
Hindu, Act does not apply to succession to the projjorty of any, s. 331. 

Hotchpot, childreirs advancements not to be brought into* s. 42. 

Illegitimate child, domicile of origin of, s. 8. 

Immoveable property defined, s. 3. ^ 

ill British India, succession h(», is regulated by law of British 
India, a. Ti. 

t m I ili cation, appointment of executor by, necessary, s. 182 • 

Income, direction to acciiraiilate, is void, s. 104. • 

Insane person, see Lnnatie. 

f nHlviiment or writing, stamps and fees for, s. 329. 

Interest when no time is fixed for payment of a general legacy, s. 31 1. 

when a time has been fixed for pa 3 'meiit of a goueral legacy, s. 312. 
rate of, on legacies, s. ,313. 

not payable on arrears* of annuity within the first year from the testator's 
death, s. 314. 

on a sum to be invested to produce an annuity, s. 315. 
refunding of legacies without, s. 325. 

Interlineation in an unprivileged will, s. 58. 

liitesLacy, provisions regarding, ss. 2,5 — 28. ^ 

til testate's property, distribution of — 

(a) whAre he has left lineal i/esremfanfs, ss 29 — 33, 
where he has left a child or children only, s. 30. 
where he has left a grandchild, but no child, and no more re- 
mote lineal descendants. .*5 31. 

wIku'c he has left only lineal descendants of the same degreei 
s. 32. 

where ho has left lineal descendants of different degrees of 
kindred, and the persons through whom the more remote 
descent are dead, s. 33. 

(5) where he has left no lineal tlesre.ncJants, hs. 34 — 42, 
if intestate’s fatiker he living, .s 35 

if his father be dead, and lie has left a mother, brothers, and 
sisters, but no chihl of a deceased brothoi»or sister, s. 36. 
if his father be dead, and he has loft a mother, brothers, and 
sisters, and a deceased brother’s or sister’s child, s. 37. 
if his father, brothers, and sisters are all death, hut he has left 
a mother, and a brothera or sister’s child, s. 38. 
if bis brothers and sisters, all their children, and his father, are 
dead, hut his mother is living, s .39. 
if he has left a brother or sister, and a child of a deceased brethelf 
or sister, but no parent, s. 40. 
if he has left no parent, nor brother nor sister, s. 40. 

'when right to, can be established, s. 190. 

Invalidity of will or bequest for Uncertainty, s. 76. 

of direction to accumulate the income for property, s. 104. 
of bequest, if made by particular description to a person not id ezistenC 0 | 
8. D9. 

subject to a prior bequest, to a person not in existence, s. 100. 
if the vesting of the thing bequeathed be delayed beyond tbe 
lifetime ef any person and..the minority of the iegateoi 
s. 101. 

tf made to a class with regard to some of Whom it is inoperative 
for certain reasons, s. 102. 

tf intended to take effect after a prior bequest which is void 
for certain reasons, s. 103. 
for religious or charitable uses, s. 105. 

0. C M.— C0 
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Invalidity of bequest, upon rin impoHsiblii eoiidition, a. 113. 

upon iilef^al or iiiiinonil condition, s 114. 
subject to a piiiu' bequest, does not affect the validity of llio 
original bequest, s. 120. 

See Bequest, 

Inventory made by oxocntor or administrator, as. 2.64, 255, 277. 

InveHtnicnt of funds to provKIc for legacies, ss. 301, 308. 

of sum •.vben a legacy, not ‘Specific, ia given for life, s. ,301. 
of amount of general legacy to be paid at a future time, s. 302. 
of Biiiii to pvocluce au auniiity, s. 303. 

JnriRfliction of district judge in granting and revoking probate and letters of ad" 
ministration, s. 235. 

Kindred defined, s. 20. 

tabl(* of, s. 24. ' 

See Cou sanguinity, 
liJip.se of legacy, s. 92. 

Lapsed share, being part of the general residue, goes as undisposed of, a. 95. 

Legacy to a person who attests the will is void, s. 54. 
given in general terms, vesting of, s. 91. 
bipsoH if legatee does not survive testator, s. 92. 

does inU lj«pfle if one of two joint I(‘galee8 die before testator, s. 93, 
unless it bo given in words which show that the testator intended that the 
shares should be distinct, s. 94. 

lineal i*ie.sccndant docs not always lapse when he dies before the testator, 
H. 90. 

to one person for the benefit of another does not lapse on the death, in the 
testator’s lifetime, of the person to wlioin the bequest is made, h. 97. 
vesting of, where, legatee i.s not entitled to immediate possession, s. 10(5. 
vesting of. when eontingont on specifiod uncertain event, s. 107. 
eseentor shall not take, unless hu mauifests an intention to act, s. 128. 
specific, defined, s. 129. 

of a Hiiin, certain, not specific, merely because the stocks, &c., in which it is 
invested are described, «. 130. 

directed to be paid out of a fund, part of which is the subject of a specific 
legacy, s. 138. ^ 

ademption of, sa. 139 — 143, See Ademption. 

charged on a fund, part of which is tlie subject of a specific legacy, when 
testator lias received part of (be fund, and the remainder is insutlicient 
to pay botii legacies, s. 144. 
to a creditor not taken as satisfaction of debt, s. 104. 
to a child not taken as satisfaction of portion, s. 105. 
debts must be paid before, a. 285. 
abatement of, ss. 287- 280. Abatement. 

treated as general for purpose of abuteiiieut, s. 291. 
time for payment of, s. 297. 
rate of interest on, a. 313. 
refunding of, as. 310 — 326, 

See Refund^ specific. 

Legal representative of deceased, see Executor. 

Legatee loses his legacy if lie attests the will, s. 54. 

does not lose his legacy by .'ittcsting a codicil confirming the tvill, s, 64. 
can take nothing by au onerous bequest unless he accepts it fully, ». 109. 
may accept one and refuse the other of tvw) separate bequests, 8..110. 
rendering impossible an act on the non -performance of wiiich the legacy is 
to go over, s. 123. 

must perform condition within specified time, unless the delay be caused by 
fraud, 8. 124. 

may receive unconditionally a fund bequeathed to him, although the will 
directs that it is to be enjoyed in a particular manner, ss. 125, 120. 
accepts specific legacy subject to an}" pledge or lien, s. 154. 
of annuity i.s entitled to it for his life only, s. 160- 
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Legatee may lake an annuity or nfionoy set apart for the pim'hafic of an annuity, s. 161. 
who in u minor, entitled to iiuiuediate payment, s. 308. 

of spimitic legacy is entitled to tho clear produce thereof from the teslulor*B 
death, s. 300. 

under a g»^nei*al residuary heqnost is entitled to the produce of the residuary 
fund Train testator’s death, s. 310. 
when not obliged to refund, s. 322. 

UDHutisfied, may proceed against exc3Ciitor if he is solvent, s. 323: 
limit to refund by Oiie, to armlher, s. 324, • 

residuary, sec ResUhiary legatee. 

Legitimate chihl, domicile of origin of, s. 7. 

Letters of administration not granted till fourteen days after tht3 intestate’s destb,. 
s. 258. 

See Administration. 

Limited grunts, sec Probate. 

Linea! cousangninity, sec Consanguinity. 
liOcal Government, meaning of the term, s. 3. 

Lunatic, acquisition of new dornicih: by, s. 18. 
probate cannot bo granted to, s. 183. 

Marriage, neither interest in, nor power over, property is acquired or lost by, s. 4. 

between a person domiciled and a person not domiciled in British ludin^ 
s. 44. 

settlement of minor’s property in contemplation of, s. 45. 
revocation of will by, s. 56. 

Married woman, probate cannot be granted to, without husband’s previous consent, 
8. 183. 

to whom probate has been granted, powers of, s. 275. 

Minor, meaning of the term, s. 3. 
domicile of, s. J4. 

acquisition of new domicile by, s. 17. 

settlement of property of, in contemplation of marriage, s. 45. 
probate cannot be granted to a, s. 183. 

Alinority dedned, s. 3. 

Month, meaning of the word, s. 3. 

Moveable properly dehned, s. 3. • 

succession to, is regulated by law of country in which the de 
ceased had his domicile at his death, s. 5. 
a person can have hut oho domicile for succession to his, s. 6. 
in British India, law of succession to, s. 19. 

Muhammadan, Act docs not apply to succession to the property of a, a. 331. 
Obliteration in an unprivileged will, s. 58. • 

Onerous bequest, legatee takes nothing by, unless he accepts it fully, s. 109. 

I’aymcnts to exeenror before probate or letters of administration revoked, a. 262. 
Person, meaning of the term, s. 3. 

Persons who are held, for purposes of succession, to be similarly related to a deceased 
person, a. 23. 

Petition for probate, s. 244. 

for letters of administration, s. 246. ' ^ 

for probate or letters of administration to bo subscribed and veriiied by 
petitioner and his pleader, s. 247. 

Petitioner for probate may be ^amined by district judge, s. 260. 

Portion, legacy to a child not taken as satisfaction of, s. 165. 

Posthumous child, domicile of origin of, s. 7. 

I’ower of appointment detined, s. 56. 

executed by a general bequest, s. 78. 

See Apimtitnient. 

Powers of nurried exccMitrix, s. 275 
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Probate defined, a. 3. 

can be granted only to an executor appointed by the will, a. 181. 
cannot be granted to certain persons, s. 183. 

may be granted to several executors simultaneously or at difEerent timeSb 
s. 184. 

separate probate of codicil discovered after gi-ant of» s, 185, 

establishes the will from testator's death, s. 188. 

of copy or draft of lost will, s. 208. 

of contents Af lost or destroyed will, s. 209. 

of copy where original exists, s. 210. 

limit^ to purpose specified iu the will, s. 219. 

, subject to exception, s. 228. 

Probate of the rest of deceased's estate after probate has beea granted subject to 
exception, s. ^228. 
petition for, s. 24 L 

translation of will to be annexed to the petition for, s. 245. 

grant of, to be under seal of Court, s 254. 

not to be granted till seven days after testator's death, s. 258'. 

. expenses of, to be paid next after funeral expanses, &o., s. 280. 

contentious cases concerning grants of, s. 2fii. 

Produce and interest of legacies, ss. 309 — 315. 

Property, interest in, and power over, not acquired or lost by marriage, s. 4. 

in respect of which a deceased person is considered to have died intestate,. 

8. ‘f5. 

devolutipn of intestate^s, ss. 26 — 28. 

distribution of intestate's, ss. 29 — 42. 8ee Intestate. 

not included in a settlement made previous to tbo marriage of a person 
domiciled iu British India, and a person not domiciled in Britishi 
India, s. 44. 

settlement of minor's, in contemplation of marriage, s. 45. 
invalidity of direction in a will to accumulate the income arising frotn, s. 104. 
transferable by gift in contemplation of death, s 178. 
of deceased, vests in executor or administrator as representative, s. 179. 
Province defined, s. 3. 

Punishment for false verification of petition, s. 249. 

Refund of legacy paid under Judge's order, s. .*^16. 

when legacy has become due on the performance of a (condition, s. 318. 
for discha^e of a debt of which the executor had no previous knowledge* 
8. 319! 

may be called for within two years from testator's dearth, s. 32K 

limit to, a. 324. 

to be without interest, s. 325. 

Henunciation of executorship, s. 19*. 

administration may bo granted to the person entitled to administer id 
case of intestacy, s. 195. 

Residuary legatee, how constituted, s. 89. 

property to which he is entitled, s. 90. 

shall not receive nuy of the residue until annuities created by 
the will are satisfied, s. 163. 
transfer of amount of contingent bequest to, s. 304. 

^ Residue bequeathed to a person for life, investment of, s. 305. 

bequeathed to a person for life, with direction to invest in specified seoup 
rities, s. 306. , 

time and manner of such investment, a. 307. * 

of property after payment of debt and legacies shall be paid to the rest* 
duary legatee, s. 326. 

Revival of unprivileged will after revocation, s. 60. 

Revocation of will by testator's marriage, 8. 56. 
of unprivileged will, s. 57. 
of privileged will, s. 59. 

Seitlement of minor's property in contemplation of marriage, s. 45. 
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Specific legacy to two or more {>eir8ans in succemion, s. 134. 

not liable to abate with general legacies, s. 136. 

of goods described as in a certain place is not adeemed by remoTal, 
S8. 147—148. 

is not adeemed when subject is changed by operation of Taw, s. 1 50. 
is not adeemed when subject is changed without testator’s knowledge,. 
8. 151. 

of stock is not adeemed when the stock 14 lent*toa third party on 
condition that it shall be replaced, s. 152. 
of stock is not adeemed if the stock is sold and replaced, s. ^^53. 
does not abate if the assets are sufficient to pay debts, s. 288. 
rateable abatement of, assets are not sufficient to t>ay debts, 8* 290. 

See AhaUm^nt^ Ademption. ^ 

Stamps on instruments, s. 329. 

Succession to immoveable property in British India ie regulated by the law of 
British India, s. 5. 

to moveable property is regulated by the law of the country in which 
the deceased hari hts domicile, s. 5. 
to moveable property, a person can have but one domicile for, s. 6. 
to a person's moveable property in British India, in absence of proof of 
domicile elsewhere, is regulated by the law of British India, s. 19. 
persona similarly related to a deceased person for purpose of, s. 23. 
table of kindred, s. 24. 

Tenor, executor according to, s. 182. * • 

Testator's title to things bequeathed to be completed at the cost of his estate, s. 166. 
Uncertainty, a will or bequest may be void for, s. 76. 

Verification of petition for probate by one of the witnesses to the will, s. 248. 

Vesting of legacy given in general terms, s 91. 

when payment or possession postponed, s. 106. 
contingent on specified uncertain event, s. 107. 
of interest in a bequest to such members or of a class as shall have attained 
a particular age, s. 108. 

Void bequests, law regarding, ss. 99 — 105. 

See Bequest^ Invalidity^ 

Wages for services rendered to the deceased within three months next preceding his 
death to be paid next after expenses of funeral and probkto, s. 281. 

Widow may be excluded from her share of her husband s estate, s. 26. 
share of intestate husband’s property, s. 27. 
share to be deducted before distribution of estate, ss. 29, 34. 
widower has same rights as, s. 43. • 

Widower has same rights in respect of intestate wife’s property as a widow has iu 
respect of intestate husband's property, s. 43. 

Will defined, 8. a, r h- j, 

persons who may dispose of their property by, s. 46. 

a father may appoint a guardian for his child by, s. 47. 

obtained by fraud, ooeroi<m, or importunity, e. 48. 

may be revoked or altered, s. 49. 

rules for execution of unprivileged, s. 60. 

written doctument considered to form part of, s. 51 , 

a bequest to a witness is void, s. 54. 

is not insufficiently attest^ by reason of a bequest to a person attesting it. s. 64. 
an executor is not disqualiOisd as a witness to prove the execution or validity of 

revoked by testator's mai riage, s. 56. 

made in exorcise of power of appointment, not revoked by testator's mat riaire 

B. 66. " ’ 

unprivileged, can only be revoked by marriage or by another will or codicil or 
by a writing executed as an unprivileged will/s. 57. * 

unprivileged, effect of obliteration, interlineation, or alteration in, s. 68, 
tevival uf^ s. 60. 
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Will, construction of, ss. 61 — 98. 
wordinpT of, s. 61. 

questions as to object or subject of, s. 62. 
tnisnoiner or iiiisdescription of object of, s. 63. 
when words may be supplied in u, s. 64. 

rejection of erroneous particiihirs in description of subject of, s. 65. 
when part of description is not to be rejected as erroneous, s. 66. 
extrinsic evidence admissible in case of latent ambiguity, s. 67. 
extrinsic evide*nce inadmissible in case of patent ambiguity or deficiency, s. 63. 
meaning of any clause of, to be collected from the entire, s. 69. 
words may be taken in a restricted sense, or in a sense wider than usual, s. 70. 
"where a clause is susceptible of two meanings, s. 71. 
no part of, to 6e rejected as destitute of meaning^, s. 72. 

words occurring iu« diifercot parts of, are taken to be used everywhere in the 
same sense, s. 73. 

testator's intention to be carried out as far as possible, s. 74. 
of two inconsistent clauses, the latter shall prevail, s. 75. 
may be void for uncertainty, s. 76. 

words de8cril)ing subject refer to property answering that description at the 
testator's death, s. 77. * 

where a bequest is made to the heirs,” &c., of a particular person, s, 80. 
where a bequest is made to the “representatives'* or to the “executors** or 
“administrators** of u particular person, s. 81. 
where property is bequeathed to any person without words of limitation, s. 82. 
where property is bequeathed to a person with a bequest in the alternative, 
8. 83. 

where property is bequeathed to a person, and words are added to describe a 
class of persons, s. 84. 

where a bequest is made to a class under a general description only, s. 85. 
construction of the terms “ eliildren,*' “ gramlchildren,'* “nephews,** “ nieces, 
“cousins,** “first-cousins,'* consins-german,*’ “first cousins once remov- 
ed,** “second cousins,** “issue,** and “ descendants, ** in a, ss. 86, 87. 
where two bequests are made to the same person, s 88. 

of which probate or letters of administration may be granted shall be filed, 
8.259. 

privileged, persons who may dispose of their property by, s. 52. 

execution of, s. 53. • 

may be made by word of mouth, s. 53. 
revocation 6f, w. 59. , 

See Annuity^ Bequest^ Lp.gacy, 

Witnesses, will to be attested by two or more, s. 50. 

to a will cannot take a legacy, s. 54. 

Woman acquires domicile by inar^t.ige, s. 15. 

domicile of married, follows the domicile of her husband, s. 16. 

Year, ineauing of the word, s. 3. 
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TRANSFBR OF PROPERTY ACT, 

NO. IV. OF 1882 . 

Received Unn G.-G.’s AssenI' on the 17th FebEuahv 1883. 

An Act to amend the law relating io the Transfer qf Broperty by act 

of Parties. 

Whereas it is oxpnclicnt to define and amend certain parts of this law 
relating to the transfer of pfoperty by act of 
* ^ * parties ; It is hereby enactad as follows — 


Short titlo. 


Commencement. 


Extonti 


CHAPTER L 
Preliminary. 

• 

1. This Act may be catted “ The Transfer of 
Property Act, 1882 

It shall come into force on the first day of 
July, 1882; 

It extends in the first instance to the whole of British Jndia except the 
territories respectively administered by the Gover- 
nor of Bombay in Council, the Lieutenant-Go vernor- 
of the Panjab, and the Chief Commissioner of British Burma. 

But any of the said Local Governments may, from time to time, by 
notification in the local official Gasette, extend this Act to the whole or any 
specified part of the territories under its administration. 

And any Local Government may, with the previous sanction of the 
Governor-General in Council, from time to time, by notification in the local 
official Oaiette, exempt, either retrospectively or prospectively, any part of the 
territories administered by such« Local Government from all or any of the 
following provisions, Namely : — 

Sections fifty-four, paragraphs two and three, flfty-nipe, one hundred 
and seven, and one hundred and twenty-three. 

Notwithstanding anything in the foregoing part of this section, sec- 
tions fifty-four, paragraphs two and three, fifty-nine, one hundred and seven, 
and one hundred and twenty-three, shall not extend or be extended to any 
district or tract of country for the time being excluded from tlie operation 
of the Indian Registration Act, 1877, under the power conferred by the first 
section of that Act or otherwise.* 

2. In the territories to which this Act extends for the time being 
the enactments specified in the schedule hereto 
epea o c b* annexed shall be repealed to the extent therein^ 

mentioned. But nothing herein contained shall be deemed to alTect — 


Savipg of certain enact- 

inentB, incidents, rights, • (a) the provisions of any enactment not here- 

habilities, &c. expressly repealed ; 

(6) any terms or incidents of any contract or constitution of property 
which are consistent with the provisions of this Act, and are allowed by the 
law for the time being in force : 


Act 4. 


As amended by Act III. of 1886, s. 1. 
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(c) any right or liability arising out of b legal relation constituted befol^ 
this Act comes into forcc^ or any relief in respect of any sUch right oif 
liability : or, 

(d) save as provided by section dfty-sevenj and chapter four of this Act^ 
any transfer by operation of law^ or by, or in execution of^ a decree or order 
of a Court of competent jurisdiction : and nothing in the second chapter of 
this Act shall be deemed to affect any rule of Hindu, Muhammadan, or 
Buddhist law. r 


I ntorprctati on-clauso, 

c 

immovoablo properly : 

“ instrument ; ’’ 

“ registered means 

registered : ” 

'‘attached to the earth.” 


3. In this Act, Unless there is something 
repugnant in the subject or context, — 

“ immoveable property ” does not include 
standing timber, growing crops, or grass : 

“ instrument ” means a non-testamentary iiv 
strument : 

registered in British India under the law for tho 
time being in force regulating the registration of 
documents. 

“ attached to the earth ” means — 

(a) rooted in the earth, as in the case of trees and shrubs \ 

(b) imbedded in the earth, as in the case of walla or buildings ; or 

(c) attached to what is so imbedded for the permanent beneHcial ef\joy 
ment of that to which it is attached : 

and a person is said to have notice ” of a fact when he actually knows 
„ that fact, or when, but for wilful abstention front 

^ * an inquiry or search which he ought to have madt*, 

or gross negligence, he would have known it, or when information of the 
fact is given to or obtaim^d by his agent under the circumstances mentioned 
in the [ndlan Contract Act, 1872, section 229. 


Eiiactuicnts relating to con> 
tracts to bo takou as part of 
Act IX. of 1872. 


4. The chapters and sections of this Act 
which relate to contracts shall be taken as part 
of the Indian Contract Act, 1872. 


And sections fifty -four, paragraphs two and three, ^^ty-nirie, one hundred 
and seven, and one hundred and twenty-three, shall be read as supplemental 
to the Indian R(^gist ration Act, 1877.* 


gttAPTKR It. 

Of Thaksi-'rIis of Phofkhtv bV Act oF pARtiics. 

(A.) — Transfer qf Property^ whether moveable or immoveahU. 

5. In the following sections “ transfer of property ” means an act by 
“Transfer of property” which a living person conveys property, in present 

dofinetl. ' or in future, to one or more other living persons, 

or to himself and one or more other living persons, and ** to transfer pro- 
perty ’’ i.s to perform such act. 

6. Property of any kind may be transferred, except os otherwise 

What may ba tranafarr^i. ‘‘y »ny other law for the 

^ tiiue being in force ; 

(a) The chance of an heir-apparent Bucceeditig to an estate, the chance 
of a relation obtaining a legacy on the death of a kinsinaii, or any other 
mere possibility of a like nature, cannot be transferred. 

* This paragraph has bef>n added by Act 111. of 1886, s. 8* 
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(5) A mere right of re-entr^r for breach of a condition subsequent cannot 1889. 
be transferred to any one except the owner of the property affected thereby. 

(c) An easement cannot be transferred apart from the dominant heritage. ^ 
{d) An interest in property restricted in its enjoyment to the owner 
personally cannot be transferred by him. 

(e) A mere right to sue for compensation for a fraud or for harm illegally 
caused cannot be transferred. 

(/) A public office cannot be transferred, nor can the salary of a public 
officer, whether before or after it has become payable. 

{^) Stipends allowed to military and civil pensioners of Government 
and political pensions cannot be transferred. • 

(A) No transfer can be made (1) in so far as it is opposed to the nature 
of the interest affected thereby, or (2) for an illegaf purpose, or (3) to a 
person legally disqualified to be transferee. 

(i) Nothing in this section shall be deemed to authorize a tenant having 
an untransferable right of occupancy, the fanner of an estate in respect of 
which default has been made i«i paying revenue, or the lessee of an estate under ' 
the management of a Court of Wards, to assign his interest as such tenant, 
farmer, or lessee.^ 

7. Every person competent to contract, and entitled to transferable pro- 
PerBons competent to trans- petty, or authorizcid to dispose of transferable pro- 

fo*** perty not his own, is competent to transfer such 

property either wholly or in part, and either absolutely or conditionally, in 
the circumstances, to the extent, and in the manner, allowed and prescribed 
by any law for the time being in force. 

8. Unless a different intention Is expressed or necessarily implied, a 

Operation of transfer. transfer of property passes forthwith to the trans- 

feree all the interest wliich the transferor is then 

capable of passing in the property, and in the legal incidents thereof. 

Such incidents include, where the property is land, the easements an- 
nexed thereto, the rents and profits thereof accruing after the transfer, and 
all things attached to the earth ; * 

and, where the property is machinery attached to the qj^rth, the move- 
able parts thereof ; * 

and, where the property is a house, the easements annexed thereto, the 
rent thereof accruing after the transfer, and the locks, keys, bars, doors, 
windows, and all other things provided for ]:^*rmunerit use tlierewitb ; 

and, where the property is a debt or other actionable claim, the securities 
therefor (except^ whore they are also for other debts or claims not transfer- 
red to the transferee), but not arrears of interest accrued before the transfer ; 

and, where the property is money or other property yielding income, the 
interest or income thereof accruing after the transfei^take^ effect. 


9* A transfer of property may be made without writing in evpry 
Oral transfer. which a writing is not expressly required 

by law. 

10. Where property is transferred subject to a condition or limitation 
Condition restraining alien- aljsolutety restraining the transferee or any person 
claiming under him from parting with or disposing 
of his interest in the property, the condition or limitation is void, except in 
the case of a lease where the condition is for the benefit of the lessor or 
those claiming under him : provided that property may be transferred to or 


* HiIb paragraph has boon added by Act III. of 1S85, s. 4. 

0. 0. M.--^fi9 
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1682. for tlio benefit of a woman (not beinw a Hindu, Muhammadan, or Buddhiat), 

■ so that sho shall not have power during her marriage to transfer or charge 

-Act 4. jjjg QY lier beneficial interest tlierein. 

11. Whore, on n transfer of property, an interest therein Is created 
Rrstriciionropiii^nanttoin- ahsoliitoly in favour of any person, but the terms 

terpstorentod. of the transfer direct that such interest shall be 

applied or enjoyed hy him in n particular manner, he shall he entitled to 
receive ami dispose of such interest as if there were no such direction^ 

Nothing ill this section slmll Ix' deemed to affect the right to restrain, 
for the beneficiar enjoyment of one piece of immoveable property, the enjoy- 
ment of another piece of such property, or to compel the et\joyment thereof 
in a particular manner 

12. Where property is transferred subject to a condition or limitation 

■Condition m^kinc interct “"y therein, reserved or given to 

detormiruiitlc on insolvency or or for the benefit of any person, to cease on Jiis 
, iittoniptcd alienation. becoming insolvent or endeavouring to transfer or 

■dispose of the same, such condition or limitation is void. 

Nothing in this section applies to a condition in a lease for the benefit 
of the lessor or those claiming under him. 

13. Where, on a transfer of property, an interest therein is created for 
Transfer for bendit of un- the benefit of a person not in existence at tlie date 

born porson. of the transfer, subject to a prior interest created 

by the same transfer, the interest created for the benefit of such person shall 
not take eflect, unless it extends to the whole of the remaining interest of 
the transferor in the property. 

llhisiratmi. 

A transfers property, of which he is the owner, to B, in trust for A and his in- 
tended wife suwessively for llicir lives, and after the death of the survivor for the 
eldest sou of the intendc<l marriage for life, and after his death for A’s second soni 
The iiitcrest so created for the benetit of the eldest son does take effect, because- it 
docs no1 extend to the whole of A 'a remaining interest in the property. 

14. No transfer of property can operate to create an interest wliich is 

Knlengainstpori-otviity. ^ Hfotiine of One or more 

persons living at the date of such transfer, and 
the minority of some porson who shall be in existence at the expiration of 
that period, and to whom, if attains full age, the interest created is to 
belong. 

Ji5. If, on n transfer of property, an interest therein is created for the 

Transfer to class soino of persons witli regard to Nome 

whom coiiio under sections 13 of whom such intero,st fails by reason of any of the 
^ rules contained in sections thirteen and fourteen, 
^ such interest fails as regards the whole class. 

16. Where an interest fails by reason of any of the rules contained i« 
Transfer to toko effect on sections thirteen, fourt(5ei!, and fifteen, any inter- 

toiluro of prior transfer. (igt created in the sam^ transaction, and intended 
to take effect after or upon failure of such prior interest, also fails- 

V 

17. The restrictions in sections fourteen, fifteen, and sixteen, shall not 
Transfer in porpotnity for ftpplj to property transferred for the benefit of the 

benefit of public. public in the advancement of religion, knowledge^ 

comraorcp, health, safety, or any other object beneficial to mankind- 
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18. Whore the terms of u transfer of property direct that the income 1882L 

Direction for accumulation. property shall ho accumulated, . 

such direction shall be void, and the property shall 
be disposed of as if no accumulation had been directed. 

Exception . — Where the property is ifiiinoveable, or where accumulation' 
is directed to be made from the date of the transfer, the direction shall be 
valid in respect only of the income arising from the property within one 
year next following such date ; and at the end of the year such property an^* 
income shall l)e dispost^l of respectively as if the period during which the 
accumulation has been directed to be made had elapsed. 

19. Where, on a transfer of property, an interest tirerein is created in 

Vested interest. favour of a person without specifying the time wheiv 

it is to take etFect, or in terms specifying that it is 
to take effect forthwith or on the happening of an event which must happen, 
such interest is vested, unless a contrary intention appears from the terms 
of the transfer. ^ 

A vested interest is not defeated by the death of the transferee before 
he obtains possession. 

£x})lanati(yn . — An intention that an interest shall not be vested is not 
to be inferred merely from a provision whereby the enjoyment theicof is 
postponed, or whereby a prior interest in the saincj property is given or 
reserved to some other person, or whereby income arising from the property 
is directed to be accumulated until the time of <‘njoyment arrives, or from a 
provision that, if a particular event shall happen, the interest shall pass to 
anotlnjr person. 


20. Where, on a transfer of propijrty, an interest therein is created for 
When unborn person ac- benoiit of a person not then living, he acquires 

quires vested interest on upou liis birth, unless a contrary intention appear 
transfer for his benefit. from the terms of the transfer, a vested in t(?rest, 

although he may not be entitled to the enjoyment thereof immediately on bis 
birth. • 

21. Where, on a transfer of property, an interest therein is created in 
favour of a person to take efFoot^only on the bap- 


Contingent iiitorest. 


polling of a specified uncertain event, or if a 


specified uncertain event shall not happen, such person thereby acquires a 
contingent interest in the property. Such ii^^erest becomes a vested interest, 
in the former case, on tlio happening of the event ; in the latter, when the 
happening of the event becomes impossible. 


Exception. — Where, under a transfer of property, a pt'.rson becomes 
entitled to an interest therein upon attaining a particular age, and the 
transferor also gives to him absolutely the income to^rise from such interest 
before he reaches that age, or directs the income or ^ much thereof us may 
be necessary to be applied for his benefit, such interest is not contingenb. ^ 

22. Where, on a transfer of property, an interest therein is created in 
Transfer to members of a favour of such members only of a class as shall 

class who attain a particular attain a particular age, such interest does not vest 
ill any member of the class who has not attained 
that age. 

23. Where, on a transfer of property, an interest tlieroin is to accrue 
TraneferoontinKontenhap. » Specified person if a specified uncertain event 

poning of specified uncertain shall happen, and no time is mentioned for the 
wont. ^ - occurrence of that event, the interest fails, unless 
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such event happens before^ or at the same time as, the intermecliate or 
precedent interest ceases to exist. 

24. Where, on a transfer of property, an interest therein is to accrue 
Transfer to such of certain certain persons as shall be surviving at 

persons as survive at some some period, but the exact period is not specitiedy 
period not epecified. interest shall go to such of them as shall be 

alive tv lieu the intermediate or precedent interest ceases to exist, unless a 
contrary intention 'appears from the terms of the transfer. 


, Illustration, 

K tranflfers property to B for life, and after his death to C and D, equally to be 
divided between tlicm, or to the survivor of them. C dies during the life of B. D 
survives B. At B's death*the property passes to D. 


25. An interest created on a transfer of property, and dependent upon 
^ ... a condition, fails if the fulhlment of the condition 

C«d.t.on.J tr««rfer. impossible, or is forbidden by law, or is of sach 

a nature that, if permitted, it would defeat the provisions of any law, or is 
fraudulent, or involves or implies injury to the person or property of another, 
or the Court regards it as immoral or opposed to public policy. 


Illustrations. 

I 

(a.) A lets a farm to B on condition that he shall walk a hundred miles in an 
hour. The lease is void. 

(5.) A gives Rs. 500 to B on condition that he shall marry A's daughter C. At 
the date of tl)e transfer 0 was dead. The transfer is void. 

(c.) A transfers Rs. 500 to B on condition that she shall murder C. The 
transfer is void. 

(^.) A transfers Bs. 500 to his niece C if she will desert her husband. The 
transfer is void. 

26. Where the terms of a transfer of property impose a condition to 
Fnieiraent of condition pro- be fulfilled before a person can take an interest in 

the property, the condition shall be deemed to 
Lave been fulfilled if it has been substantially complied with. 

Illustrations. 

(a.) A transfers Rs. 5,000 to 6 on condition that he shall marry with the con* 
sent of C, Dy and £. £ dies. H marries with the consent of G and D. B is 
deemed to have fulfilled the condition. 

(5.) A transfers Rs. 5,000 to B on condition that ho shall marry with the con- 
sent ii{ Gy D, and E. B mi«rries without the conRent of Gy D. and Ey but obtains 
their consent after the marriage. B has not fulfilled the condition. 

27. Where, on n^ansfer of property, an interest therein is created in 

- Cohditionni transfer to one On® pe^on, and by the Same transaction 

poreon coupled with transfer an ulterior disposition of the same interest is made 

favour of another, if the prior disposition 
.josi ion. under the transfer shaH fail, the ulterior disposi- 

tion shall take effect upon the failure of the^ prior disposition, although the 
failure may not have occurred in the manner contemplated by the transferor. 

But where the intention of the parties to the transaction is that the 
nltf-rior disposition shall take effect only in the event of the prior disposition 
tailing in a particular manner, the ulterior disposition shall not take effect 
Unless the prior disposition fails in that manner. 
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(a.) A transfers Rh. 500 to B on condition that he shall execute a certain lease 
within three months after A's death, and if he should neglect to do so, to G. B 
dies in A's lifetime. The disposition in favour of C takes effect. 

(6.) A transfers property to his wife ; but in case she should die in his lifetime, 
transfers to D that which he had tiansf erred to her. A and his wife perish together, 
under circumstances which make it impossible to prove that she died before him. 
The disposition in favour of B does not take effect. « 

28< On a transfer of property an interest therein may be created to 
Ulterior transfer condi- accrue to any person with the .condition super- 
tional on happening or not added that in case a specified uncertain event-shall 
happening of specified event, happen such interest shall pass* to another person, 
or that in case a specified uncertain even shall not* happen such interest 
shall pass to another person. In each case the dispositions are subject to 
the rules contained in sections ten, twelve, twenty-one, twenty-two, twenty - 
three, twenty -four, twenty-five, and twenty -seven. 

29. An ulterior disposition of the kind contemplated by the last prcced* 
Fulfilment of condition sub- ing section cannot take effect unless the condition 
sequent. ia strictly fulfilled. 


Illustration, 

A transfers Rs. 500 to B. to he paid to him on his attainir^g his majority or 
marrying, with a proviso that, if B dies a minor, or marries without C*s consent, the 
Rs. 600 shall go to D. 6 marries when only 17 years of age, without C’s consent. 
The transfer to D takes effect. 


Prior disposition not affect- 
ed by invalidity of ulterior 
disposition. 


30. If the ulterior disposition is not valid, the 
prior disposition is not affected by it. 

Illustration. 


A transfers a farm to B for her life, and, if she do not desert her husband, to 
0. B is entitliMi to the farm during her life as if no condition had been inserted. 

31. Subject to the provisions of section twelve, on a transfer of property 
ConditionthattranBferBhaU fP interlst therein may be created with the con d.- 
cease to have effect in case tion superaadea that it shall cease to exist in case 
specified uncertain event hap- a Specified uncertain event shall happen, or in case 
pens or does not happen. ^ specified uncertain event shall not happen. 


Illustrations. ^ 

(a.) A transfers a farm to B for his life, with a proviso that, in case B cuts 
down a certain wood, the transfer shall cease to have any effect. B cuts down the 
wood. He loses his life-interest in the farm. 

(6.) A transfers a farm to B, provi«led tliat, if B shall not go to England within 
three years after the date of the transfer, his interest in the farm shall cease. B 
does not go to England within the term prescribed. His in^rest in the farm ceases. 

32. In order that a condition that an interest shall cease to exist may 
Such condition must not be be valid, it is necessary that the event to which it 

invalid. relates be one which could legally constitute the 

condition of the creation of interest. 

33. Where, on a transfer^ of property, an interest therein is create4 

Transfer conditional on per- condition that the person taking it 

formatioeofaot, no time being shall perform a certain act, but no time is specified 
specified for performance. for the performance of the act, the condition is 
broken when he renders impossible, permanently or for an indefinite period, 
the performance of the act. 


1882. 
Act 4. 
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34. WJicro an act is to be performed by a person cither as) a condition 
Tran8forcon.Iitiumil on |.or. to fulfilled before an interest created on a trans 
formauco of act, time being fer of property is enjoyed hy him, or as a condition 
Bpocified. Qn the non-fulfilineiit of which tlie interest is ta 

pass from him to another person, and a time is specified for the perfonminoe 
of the act, if such performance within the specified time is prevented by tlie 
fraud of a person who would he directly benefited by nou-fulfilinoiit of the 
condition, such further time shall as against him be allowed for piTforining 
the act os shall be requisite to make up for tlie delay causc^d by such fraud. 
But if no time is specified for the p(u*fonnanco of the act, then, if its })cr- 
formance is by the.fraud of a person interestf^d in the non-fulfilnnmt of the 
condition rendered impossible or indefinitely postponed, the condition shall 
as against him be deemed to have been fulfilled. 

Election, 


36. Where a person professes to transfer property which he has no riglit 

, to transfer, and as rfart of the some transaction 

Election whon nocesaary. « 

confers any benefit on the owner of the property, 

such owner must elect either to confirm sucli transfer or to dissent from it ; 
and in the latter case he shall relinquish tin* benefit so conferred, anil the 
benefit so relinquished shall revert to the transferor or his representative as 
if it had not bccTn disposed of, 
subject nevertheless, 

where the transbir is gratuitous, aud tlio transferor has, before the elec- 
tion, died or otlnu-wise become incapable of making a fresh transfer, 
and in all cases where the transfer is for consideration, 
to the charge of making good to the disappointed transferee the amount 
or value of the property attempted to he transferred to him. 

Illustration, 


The farm of Siilt,^inp(ir is the property of C, and wortli Us. 800. A by an in- 
strinncnt of gift professes lo transfer it to^B, giving by the snmc instrument 
Rs. 1,000 to (J. (’ elects to rolaiti the farm. He foifeits the gift of Us. 1,000. 

In tlie same,^f;a8e, A dies before the election. His representative must, out of 
the Us. 1,000, pay Us. 800 to 15. 

The rule in the first paragraph of this section applies whether the trans- 
feror does or does not believ 4 '. that which he professes to transfer to be 
his own. 

A person taking no benefit directly under a transaction, but deriving a 
benefit under it indirectly, need not elect. 

A person who in his one capacity takes a benefit under the transaction 
may in another dissen^her(;from. 

Exception to tltlfiast preceding four rnles. — Where a particular benefit 
is dxpressed to be conferred on the owner of the property which the transfer- 
or professes to transfer, and such benefit is expressed to be in lieu of that pro- 
perty, if such owner claim the property, he must relinquish the particular 
benefit, but he is not hound to relinquish any bther benefit conferrecl upon 
him by the same transaction. • 

Acceptance of the benefit by tho person on whom it is conferred consti- 
tutes an election hy him to confirm the transfer, if he is aware of his duty to 
elect, and of those circumstances which would influence the judgment of a 
reasonable man in making an election, or if he waives enquiry into the cir- 
cumstances. 
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Such knowledge or waiver sliall, in the absence of evidence to the eon- 

tfary, be preRuuiod, if the person on whom the bcuiefit has been conferred has -* 

enjoyed it for two years without doing any act to express dissent. Act 4, 

Such knowledge or waiver may be inferred from any act of his Which 
renders it impossilih; to place the persons interested in tlie property professed 
to be transferred in tiie same condition as if such act had not been done. 

Itluetration. » 

A trimafpi-R to n fin optjtto to wliicli C is l•fllitlod, atid .is paH of tlio samp tfanS’ 
ection gives C a cnal mine. C tjikes possession of tbo ininoj atid exioiiisls it. He 
has thereby eor.fiiined ilie tratisfer of the estate to l3. , 

If be does not, within one year after the date of the transfer, signify to 
the transferor or Ids representatives his intention to confirm or to diSSent 
from the transfer, the iraiistVror or his representatives may, upon the expi- 
ration of that period, require him to make his election J and if he does not 
comply with such reqnisition.within a reasonable time after he has received 
It, he shall be doefned to have elected to confirm the transfer. 

Jn case of disability, the election shall be postponed until the disability 
ceases, or until the election is made, by some competent authority^ 

Appariionment , 

36. In the absence of a contract or local usage to the contrary, all rents^ 
Aivortlontnoiitafporiodioar annoities, |)pnsions, dififhiuJs, and otJior periodical 

p.'iymcnts on fletoirninjitum of payments in the nature of income, shall, upon tho 
interest of person entitled. transfer of the interest of the person entitled to 
receive such payments, be deemed, as between tin* transferor and the trans' 
feroe, to accrue due from day to day, and to 1 m» apportionable accordingly, but 
to bo payable on the days appointed for the payment thereof. 

37. When, in consequence of a transfer, property is divided and held 
Apiiortionmcnt of benefit in several shares, and thereupon the Ixmefit of any 

of oMigati«»M on .severance. obligation relating to the property ns a whole 
passes from one to several owners of tlie^ property, the corresponding duty 
shall, in the absence of a contract to the contrary among.st the owners, bo 
performed in favour of each of such owm^rs in proportion to the value of bis 
share in the property, provided that the duty can be served, and that the 
severance does not substantially increase the burden of the obligation ; but 
if the duty cannot be served, or if tho .srvc'rance would sulratantinlly increa.so 
the burden of the obligation, the duty shall be performed for the benefit of 
such one of the .several owners as they shall jointly designate for that purpose : 

Provided that no person on whom the burdei^f the obligation liea 
shall be answerable for failure to diseliarge it in inim^er provided by thia 
section uiile.ss and until he has had reasonable notice of the severance. 

Nothing in this section applies to leases for agricultural purposes unless 
and until the Local Government by notification in the official Gazette so 
direetsj* • 

, Jlhisfrations. 

(a.) A sells to B, 0, and D a house situate in a village, and leased to E at aii 
annual rent of Rs. 30 and delivery of one fat she^, B having provided half the 
pnrclmso- money, and H nnd D one quarter each. B, having notice of this, must 
pay Rs. 15 to B. Rs 7} to C, and Rs. 7^ to D, and must deliver the sheep accordiog 
to the joint direction of B, C, and i>. 
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1882. 0^ ) In the same case, each house in the village beiUg bound to provide ten 

— ■ days* labour earh year on a dyke to prevent inundation, E had agreed as a term of 

Act 4. his lease to perfunn this work for A. B, O, and D, severally require £ to perform 

the ten days* work due on aceount of the house of each. E is not bound to do 
more than ten days’ work in all, according to such directions as Cf and D, may 
join in giving. 

B. — Transfer of ImmovBohh Property. 

SB Where any person, authorized only under circunistaiices in their 
Transfer by person author- nature variable to dispose of immoveable property, 
ized only under cerjain cir- transfers such property for consideration, alleging 
cum8tfl.ncos to transfer. existence of such circumstances, they shall, as 

between the transiterce on the one part and the transferor and other persona 

(if any) attected by Mie transfer on the other part, be deemed to have 
existed, if the transferee, after using resonable care to ascertain the exist'* 
ence of such circumstances, has acted in good faith. 

Illuatration. 

A, a Hindd widnw, whose husband has left Volluteral heirs, alleging that the 
property held by her as such is insuffirieut for her mainteuHiicc, agrees, f(»r purposes 
neither religious nor charitable, to sell a field, part such property, to B. B satis- 
fies himself by reasonable enquiry that the inrome of the property is insufficient 
for A*h maintenance, and that the sale of the field is necessary, and, acting in good 
faith, buys the bejd from A. As between Bon the one part and A and the colla- 
teral heirs on the other part, a necehsity for the sale shall be deemed to have 
existed. 

39. Where a third person has a right to receive maintenance, or a 
Transfer where third per- Provision for advancement or marriage, from the 
son is entitled to mainte- profits of immoveable property, and such property 
is transferred with the intention of defeating such 
right, the right may be enforced against the transferee, if he has notice of 
such intention, or if the transfer is gratuitous ; but not against a transferee 
fur consideration and without notice of the right, nor against such property 
in his hands. 

Illustration. 

A, a Iliiidd, transfers SuUAnpur to his sister-in-law B, in lien of her claim 
Ruainst him for maintonHiice in virtnd of his having become entitled to her deceas- 
ed husband's property, and argees with her that, if site is dispossessed of Sultinpur, 
A will transfer to her an equal area out of such of eeverHl other spi.cified villages 
in bis possession as he may elect A soils the speeifled villages to C, who buys 
in good faith, without notice of the agreement. B is dispossessed of Sultanpur. 
She has no claim on the villages transterred to C. 


40. Where, for the more beneficial enjoyment of his own immoveable 
Burden of obligation ira- Property, a third person has, independently of any 
posing restriction on use^^'h interest in the immoveable property of another 
or of any easement thereon, a right to restrain the 
enjoyment of the latter property, or to compel its enjoyment in a particular 
manner, or 

where a third person is entitled to the benefit of an obligation arising 
or of obligation annexed to out of contract and annexed to the ownership 
ownership, but not amounting of immoveable prpperty, but not amounting to an 
to interest or ensement. interest therein or easement thereon, 

such right or obligation may be enforced against a transferee with 
notice thereof or a gratuitious transferee of the property afTected thereby, 
but not against a transferee for consideration and without notice of the right 
or obligation, nor against such property in bis bands. 
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tllusUxition. 

A ir^ontracts to Roll $ii1t4npnr to Wliilo tho contract in sti)] in force, he sells 
Snltanpur lo C, who hns notice of the coiitinct B may enforce the contract against 
O to the same ektent as agaihst A. 

41. Where^ with the conaent^ express or impitedi, of the persons in- 
I'ransfcr by ostensible terested in itnmoveahle property) a person is the 

ostensible owner of such property, and transfers 
the same for consideration, the transfer shall not be voidable on the ground 
that the transferor was not authorised to make it : provided^ that the trans- 
feree, after taking reasonable care to ascertain that the transferor had power 
to make the transfer^ has acted in good faiths 

42. Where a person transfers any iminovealfle property, reserving 
Transfer by person having po^er to revoke the transfer, and subsequently 

authority to revoke former transfers the property for consideration to another 
transfer. transferee, such transfer operates in favour of such 

transferee (suVyect to any oondition attached to the exercise of the power) 
as a revocation of the former transfer to the extent of the power. 

IHu€tratton% 


A IctR K hniiBe to B, and reserves power to revoke the lease if, in the opinion of 
a HpRoided surveyor, B should make a use of it detrimental tf^its value. After- 
ward.s A, thinking that such a use has been made, lotR (be house to C. This operates 
ns a revocation of R*b lease Hubject to the opinion of the surveyor as to B*8 use of 
the house having been detrimental to its value. 

43. Where a person erroneously represents that he is authorixed to 

Transfer by .ihauthortead certain immoveable property and profess^ 

person who subsequently ac- to transfer such property for consideration, such 
quires interest in property transfer shall, at the option of the transferee, 
transferred. Operate on any interest which the transferor may 

acquire in such property, at any time during which the contract of transfer 
subsists. • 

Nothing in this section shall impair the right of transferees in good 
faith for consideration without notice of the existence of tllb said option. 

Jlhniration^ 


A, a Hindu who has Hcparated from his fatUer B, sells to C three ficldfl, X, Y. 
and Z, representing that A ia anthorixed to transfer the Paine. Of tliefle fieldR Z 
docs not belong to A, it having been retained by B on the partition ; but, on B's 
dying, A as heir obtains Z. C, not having rescinded the contract of sale,, may 
require A to deliver Z to him, 


44. Where one of two or more co-owners of immm^eable property legally 
^ ^ competent in that behalf TCiiansfers his share of 

Trans or y one co-owner. property or any interest therein, the tmna-« 

feree acquires, as to such share or interest, and so far as is necessary to give 
effect to the transfer, the transferor's right to joint possession or other com- 
mon or part enjoyment of khe property, and to enforce a partition of the 
same, but subject to the conditions and liabilities adecting, at the date of 
the transfer, the share or interest so transferred. 

Where the transferee of a share of a dwelling-house belonging to an 
undivided family is not a member of the family, nothing in this section shall 
be deemed to entitle him to joint posses.sion or other common or part enjoy- 
ment of the house. 


1882. 
Act 4. 


C C. M.-70. 
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1882. 46. Where immoveable property is transferred for consideration to two 

— Joint transfer for oousidora- or more persons, and such consideration is paid 

Act 4. tion. out of a fund belonging to them iu common, they 

are, in the absence of a contract to the contrary, respectively entitled to 
interests in such property identical, as nearly as may bo, with the interests 
to which they were respectively entitled in the fund ; and where such con- 
aideratioii is paid out of separate funds belonging to them respectively, they 
are, in the absence of a contract to the contrary, respectively entitled to 
interests in such property in proportion to the shares of the consideration 
which they respectively advanced. 

Fn the absence of evidence as to the interests in the fund to which they 
were respectively entitled, or as to the shares which they respectively 
advanced, such persoift shall be presumed to be equally interested iu the 
property. 

46. Where immoveable property is transferred for consideration by 
Transfer for consideration persons having distinct interest therein, the trans- 
‘ by person having distinct ferors are, in the a4)sence of a contract to the 
intorosts. Contrary, entitled to share in the consideration 

equally, where their interests iu the property were of equal value, and, 
where such interests were of unequal value, proportionately to the value of 
their respective interests. 

* llluairations. 

(<{.) A, owning a moiety, and B and C, each a quarter share, of mauza Siiltln- 
pnr, ercohan^^e an eighth share of tli.it inanza for a quarter share of inauza Lalpiira. 
There Heine no agreement to the contrary, A is entitle to an eighth share iu 
Lalpura, and H and (J eacii to a sixteenth share in that inauza. 

(b.) A being entitled to a life interest in maiiza Atrali, and B and C to the 
reversiori, sell the mauza for Ks. 1,000. A’s iifednterest is ascertained to be worth 
Rs. 60U ; the reversion, Rs. 400. A is entitled to receive Rs. 600 out of* the 
purchase- money, B and C to receive Rs. 400. 


47. Where several co-owners of immoveable property transfer a share 
Transfer by co-owners of therein without specifying that the transfer is to 
aharo in common property, take elTect on any particular share or shares of tlie 
transferors, the* transfer, as among «such transferors, takes eifect on such 
shares equally where the shares were equal, and where they were unequal, 
proportionately to the extent of such shares. 

* llluBtration^ 

A, the owner of an eight-anna share, and B and C, each the owner of a four- 
anna.share, in mauza Salt&npnr, tranafur a two-anna share iu the nianza to D, with- 
out specifying from which of their several shares the transfer is inude. To give 
effect 10 the transfer one-anna share is taken from jtho share of A, and half an anna 
share from each of tlm^Hires of B and C. 

.• . 48. Where a^peraon purports to create by transfer at different times 

Friority of rights created rights in or over the same immoveable property, 
by trausfer. and such rights cannot all exist or be exercised to 

their fqll extent together, each later created right shall, in the absence of a 
special contract or reservation binding the earlier transferees, be subject to 
the rights previously created. * 

40, Where immoveable property is transferred for consideration, and 
Transferee’s right under Bwch property or any part thereof is at the date of 
polioy. the transfer insurc^d against loss or damage by fire, 

ihe transferee, in case of such loss or damage, may, in the absence of a coq- 
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tract to the contrary, require any money which the transferor actually 
receives under the policy, or so much thereof as may be necessary, to bo 
applied in reinstating the property. 


50* No person shall be chargeable with any rents or profits of any 
Rent paid to holder immoveable property, which he has in good faith 

Under defective title. paid or delivered to any person of whom he in 

good faith held such property, notwithstanding it may *afterwards appear 
that the person to whom such payment or delivery was made had no right 
to receive such rents or profits. • 

Illustration. 

A lets a field to B at a rent of Rs. 50, unJ then tnitisfers the field to G. 
having no notice of the transfer, in good faith pays the rent to A. B is not charge- 
able with the rent so paid. 

51. When the transferee of immoveable property makes any improve*- 
Improvernonte made by m At on the property, believing in good faith that' 
holders under defect- he is absolutely entitled thereto, and he is subse- 
ive titles. quently evicted therefrom by any person having a 

better title, the transferee has a right to require the person causing the 
eviction either to have the value of the improvement estimated and paid or 
secured to the transferee, or to sell his interest in the property to the trans- 
feree at the then market-value thereof irrespective of the value of such, 
improvement 

Tiie amount to be paid or secured in respect of such improvement shall 
be the estimated value thereof at the time of the eviction. 


When, under the circumstances aforesaid, the transferee has planted or 
sown on the property crops which are growing when he is evicted therefrom^ 
he is entitled to such crops and to free ingress and egress to gather and carry 
them. 

• 

52. During the active prosecution in any Court having authority in 
Transfer of property pond- British India^ or established beyqK^d the limits of 
ing suit relating thereto. British India by the Governor -General in Council, 
of a contentious suit or proceeding in which any right to immoveable pro- 
perty is directly and specifically in question, the property cannot be trans- 
ferred or otherwise dealt with by any party fo the suit or proceeding so aii 
to aflfect the rights of any other party thereto under any decree or order which 
may be made therein, except under the authority of the Court and on such 
terms as it may impose. 


53. Every transfer of immoveable property, ma^ewith intent to defraud 
_ ’ , ^ ^ prior or subsequent trans^aes thereof for censi- 

deration, or co-own ors or other persons having* an* 
interest in such property, or to defect or delay the creditors of the transferor, 
is voidable at the option ef any person so defrauded, defeated, or delayed. 


• • 

Where the effect of any transfer of immoveable property is to defraud^ 
defeat, or delay any such persbn, and such transfer is made gratuitously or 
for a grossly in^equate consideration, the transfer may be presumed to have 
been made with such intent as aforesaid. 


Nothing contained in this section shall impair the rights of any trabtf- 
feree in good faith and for consideration. 


1882. 
Act 4. 
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CHAFrEK HI, 


Of Sales of Immoveable Propehtt, 


** Sale " defined. 


54. “Sale^’ IS a transfer of ownership fn ex- 
change for a price paid or promised^ or part-paid 
and part'promised. 

Such transfer, in the case of tangible immoveable property of the value 
Sale how made * hundred rupees and upwards, or in the case 

of a reversion or other intangible thing, can be 
made only by a registered instrument. 

Tn the case of tangible immoveable property of a value Toss than one 
hundred rupees, such transfer may be made either by a registered instrument 
or by delivery of the property. 

Delivery of tangible immoveable property takes place when the seller 
places tl»e buyer, or such person as be directs, in possession of the property. 

A contract for the sale of immoveable property is a contract that a sale 
Contract for sale. property shaU take place on terms settled 

between the parties. 

It does not, of itself, create any interest in or charge on such property. 


65. In the absence of a contract to the contrary, the buyer and the 
Rights and liah^iiies of Seller of iinnmveable property respectively are 
buyer and .«iellui*. subject to the liabilities, and have the riglit-s, men- 

tioned in the rules next following, or such of them as are applicable to the 
property sold : 

(1.) The seller is bound — 

(а) to di.scIose to the buyer any material defect in the property of which 
the seller i.s, and the buyer is not, aware, and which the buyer could not with 
ordinary care discover ; 

(б) to produce to the buyer on his request for examination all documents 
o{ ' ulft relating to the property which are in the seller^s possession or power 

(c) to answer to the best of his information all reUivaiit questions put to 
him V)y the buyer in respect to the property or the title thereto ; 

{(i) on payment or tender of the amount due in respect of the price, to 
execute a proper conveyance of the iflroperty when the buyer tenders it to 
him for execution at a proper time and place } 

(e) between the date of the contract of sale and the delivery of the 
jproperty, to take as much care 9f the property and all documents of title re- 
lating thereto which are in his possession, as an owner of ordinary prudence 
would take of such property and documents ; 

t/) to give, on being so required, the buyer, or such person as he directs, 
such possession of the property as its nature admits ; 

(.7) to pay all p^ic charges and rent accrued due in respect of the 
^proper y up to thejilite of the sale, the interest on all incumbrances on such 
pioper.y due on such date, and, except where the property is sold subject 
o^incumbranees, to discharge all incumbrances on the property then exist- 


oaf deemed to contract vTith the buyer that the'inter- 

hfia ^ *■ P^ofesses to transfer tq the buyer subsists, and that he 

has power to transfer the same ; 

he where the sale is made by a person in a fiduciary character, 

act whoroKv ^ contract with the buyer that the seller has done no 

tran.sfcriin^ it ^ « incuinberod, or whereby he is, hindered from 
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The benefit of the contract mentioned in this rule shall be annexed to, 

and shall go with, the interest of the transferee as such, and may be enforced 

by every person in whom that interest is for the whole or any part thereof ^ 
from time to time vested. 

(3.) Where the whole of the purchase-money has been paid to the seller, 
he is also bound to deliver to the buyer all documents of title relating to the 
property which are in the seller’s possession or power : 

provided that, (a), where the seller retains any part o< the property com- 
prised in such documents, he is entitled to retain them all, and (6), where 
the whole of such property is sold to different buyers, the buyer of the lot of 
greatest value is entitled to such documents. But in cas^ (a) the seller, and 
in case (i) the buyer of the lot of greatest value, is bound, upon every rea- 
sonable request by the buyer or by any of the other lAiyers, as the case may 
be, and at the cost of the person making the request, to produce the said 
documents, and furnish such true copies thereof or extracts therefrom as he 
may require ; and in the meantime, the seller or the buyer of the lot of 
greatest value, as the case •may be, shall keep the said documents safe, un- * 
cancelled, and undefaced, unless prevented from so doing by fire or other 
nevitable accident ; 

(4.) The seller is entitled — 

(а) to the rents and profits of the property till the ownership thereof 

passes to the buyer ; • 

(б) where the ownership of the property has passed to the buyer before 
payment of the whole of the purchase-money, to a charge upon the property 
in the hands of the buyer for the amount of the purchase-money, or any part 
thereof remaining unpaid, and for interest on such amount or part. 

(5.) The buyer is bound — 

(ti) to disclose to the seller any fact as to the nature or extent of the 
seller’s interest in the property of which the buyer is aware, but of which he 
lias reason to believe that the seller is not aware, and which materially in- 
creases the value of such interest ; 

(6) to pay or tender, at the^irae and place of completing the sale, the 
purchase-money to the seller or such person as he directs ; provided that^ 
where the property is sold free from incumbrances, the buyoi' may retain out 
of the purchase-money the amount of any incumbrances on the property 
existing at the date of the sale, and shall pay the amount so retained to the 
persons entitled thereto ; • 

(c) where the ownership of the property has passed to the buyer, to bear 
any loss arising from the destruction, injury, or decrease in value of the pro- 
perty not caused by the seller. * 

(ci) where the ownership of the property has passed to the buyer, as 
Vietween himself and the seller, to pay all public chaf)|es and rent which tnay 
become payable in respect of the property, the principll^oneys due on any 
incumbrances subject to which the property is sold, and tne interest thereon • 
afterwards accruing due. 

(6) The buyer is entitled — 

(а) where the ownership* of the property has passed to him, to the bene- 
fit of any improvement in, or iiu:reasn in value of, the property, and to the 
rents and profits thereof ; 

(б) unless he has improperly declined to accept delivery of the property, 
to a charge on the property, as against the seller and all persons claiming 
under him with notice of the payment, to the extent of the seller’s interest in 
the property, for the amount of any purchase-money properly paid by the 
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1882. buyer in anticipation of the delivery and for interest on such amount ; and, 

when he properly declines to accept the delivery, also for the earnest (if any) 

and for the costs (if any) awarded to him of a suit to compel specitic per- 
formance of the contract or to obtain a decree for its rescission. 

An omission to make such disclosures as are mentioned in this section^ 
paragraph (1), clause (a), and paragraph (5), clause (a), is fraudulent. 

6& Where t\fo properties are subject to a common charge, and one of 
Sale of one of two properties the properties is sold, the buyer is, as against tho 
subject to a common tfbarge. seller, in the absence of a contract to the contrary, 

entitled to have tlip charge satisfied out of the other property, so far as sueb 
property will extend. 

Discharge of Incumbrances 07 i Sale. 

67 . (a.) Where immoveable property subject to any incumbrance, whe- 
. Provision by Court for in- m'lHediatply payable Or not, is *old by the 

oumbrances, and sale freed Court or in executioir of a decree, or out ot Court, 
therefrom. Court may, if it thinks fit, on the application 

of any party to the sale, direct or allow payment into Court, 

(1) in the case of an annual or monthly sum charged on the property, or 

of a capital sum charged on a determinable interest in the pro- 
perty, — of such amount as, when invested in securities of tlie 
Government of India, the Court considers will be sullicient, by 
means of the interest thereof, to keep down or otherwise provide 
for that charge, and 

(2) in any other case of a capital sum charged on the property,— of the 

amount sufficient to meet the incumbrance and any interest due 
thereon. 

But in either case there shall also be paid into Court such additional 
amount as the Court considers will be sutficient to meet the contingency of 
further costs, expenses, and interest, and^any other contingency except de- 
preciation of investments, not exceeding one-tenth part of the original 
amount to be piyd in, unless the Court for special reasons (which it shall 
record) thinks fit to require a larger lidditional amount. 

(ft.) Thereupon the Court may, if it thinks tit, and after notice to the* 
incuinhraiicor, unless the Court, for reasons to be recorded in writing, thinka. 
lit to dispense with such notice, •declare the property to be freed from the in- 
cumbrance, and make any order for conveyance, or vesting order, proper for 
giving effect to the sale, and give directions for the retention and investment 
of tlie money in Court. 

(c.) After notice served on the persons interested in or entitled to tho 
money or fund in Cou|lf the Court may direct payment or transfer thereof 
to the persons entj^J^to receive or give a discharge for the same, and gene-. 
* rally may give directions respecting the application or distribution of the 
capital or income thereof. 

((/.) All appeal shall lie from any declaration, order, or direction under 
this ^action as if the same were a decree. • • * 

(e.) In this section “ Court” means (1) ^ High Court in the exercise of 
ite ordinary or extraordinary original civil jurisdiction, (2) the Court of ft 
District Judge within tlie local limits of whose jurisdiction the property or 
any part thereof is situate, (3) any other Court which the Local Government 
may, from time to time, by notification in the official Gazette, declare to be* 
competent to exercise the jurisdiction conferred by this section. 
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Op Mortoaors of Immoveable Property and Ohasses. 

58. (a.) A mortgage is the transfer of an interest in specific immovcf^le 
« Mortgag*,- <• mortgu. Property for the purpose of securing the payment 
gor/’ and ° laortffagee*’ do- of money advanced or to be advanced by way of 
loani an existing or future debt, or the performance 
of an engagement which may give rise to a pecuniary liability. 

The transferor is called a mortgagor, the transferee a mortgagee ; the 
principal money and interest of which payment is secured for the time being 
are called the mortgage-money, and the instrument (if any) by whicb^iiie 
transfer is etiected is called a mortgage-deed. • 

(6.) Where, without delivering possession of tl^ mortgaged property, 

Simple mortoaire mortgagor binds himself personally to pay the 

’ mortgage-money, and agrees, expressly or implied- 

ly, that, in the event of his failing to pay according to his contract, the mort- 
gagee shall have a right to cause the mortgaged property to be sold, and the 
proceeds of sale to be applied^ so far as may be necessary, in payment of the 
mortgage-money, the transaction is called a simple mortgage, and the mort- 


Act 4* 


gagee a simple mortgagee. 

Mortgage by conditional (c.) Where the mortgagor ostensibly sella the 

sale. mortgaged property — 

on condition that on default of payment of the mortage-money on a 
certain date the sale shall become absolute, or 

on condition that on such payment being made the sale shall become 
void, or 

on condition that on such payment being made the buyer shall transfer 
the property to the seller, 

the transaction is called a mortgage by conditional sale, and the morga- 
gee a mortgagee by conditional sale. 

(d.) Where the mortgagor delivers possession of the mortgaged pro- 
U»«fr«ct.iaryni<.rte.M. *? n»ortgagee, and authorizes him to re- 

tain suclf possession until payment of tlie mortgage- 
money, and to receive the rents and profits accruing from the property, and 
to appropriate them in lieu of interest, or in payment o^ the mortgage- 
money, or partly in lieu of interest and partly in payment of tiie mortgage- 
money, the transaction is called an usufructuary mortgage, and the mort- 
gagee an usufructuary mortgagee. ^ 

(e,) Where the mortgagor binds himself to repay the mortgage-money 
Bnciinh mortgage. * certain date, and transfers tlte mortgaged 

property absolutely to the mortgagee, out subject 
to a proviso that he will re-traiisfer it to the mortgagor upon payment of the 
mortgage- money as agreed, the transaction is called English mortgage. 

69. Where the principal money secured is one rupees or op- 

Mortgage when to be by wards, a mortgage can be eifec^d only by a regis- * 
aaeurnnoo. tered instrument signed l>y the mortgagor and at- 

tested by at least two witnesses. 

Where the principal mojiey secured is leas than one hundred rupees, a 
mortgage may be effected either by an instrument signed and attested as 
aforesaid, or (except in the case of a simple mortgage) by delivery of the 
property. 

Nothing in this section shall be deemed to render invalid mortgages 
made in the towns of Calcutta, Madras, Bombay, Karachi, and Rangoon, 
by delivery to a creditor or his agent of documents of title to immoveabie 
property, with intent to create u security thereon. 
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1882 . Riyhts and Liahiliiies qf Mortgogof. 

Act 4. 60. At any time aftc^r the principal money has become payable^ the 

Riphtof mortgagor to re* mortgagor has a right, on payment or tender, at a 
deem. proper time and place, of the iiiortgage-inoney, to 

require the mortgagee (a) to deliver the mortgage-deed, if any, to the mort- 
gagor, {b) where the mortgagee is in possession of the mortgaged property, 
to deliver possessign thereof to the mortgagor, and (<?) at the coat of the 
mortgagor either to re-transfer the mortgaged property to him or to such 
third person as he may direct, or to execute} and (where the mortgage has 
been effected by a registered instrument) to have registered an acknowledg- 
ment in writing tlfat any right in derogation of his interest transferred to 
the mortgagee has beer^ extinguished : 

Provided that the right conferred by this .section has not been extin- 
guished by act of the parties or by order of a Court. 

The right conferred by this section is called a right to redeem, and a 
, suit to enforce it is called a suit for redemption. 

Nothing in this section shall be deemed td render invalid any provision 
to the effect that, if the time fixed for payment of the principal money has 
been allowed to pass, or no such time has been fixed, the mortgagee shall be 
entitled to reasonable notice before payment or tender of such money. 

Nothing in this section shall entitle a person interested in a share only 
Redemption of portion of of the mortgaged property to redeem his own share 
mortga^red property. Only, on payment of a proportionate part of the 

amount remaining due on the mortgage, except where a mortgagee, or, if 
there are more mortgagees than one, all such mortgagees, has or have ac- 
quired, in whole or in part, the share of a mortgagor. 

61. A mortgagor seeking to redeem any one mortgage shall, in the 
Right to redeorn one of two absence of a contract to the contrary, be entitled 
properties sop.'irately mort- to do SO without paying any money due under any 
separate mortgage made by him, or by any person 
through whom he claims, on property othe** than that comprised in the mort- 
gage which he seeks to redeem. 

• Illmtraiion, 

A, the owner of farms Z nnd Y, mortgages Z to B for Rs. 1,000. A afterwards 
iniM'tgiigos Y to B for Rs 1,000, making no stipulation as to any uilditioiial charge 
on Z. A may institute a suit for #lie reticiiiplion of the mortgage on Z alone. 


Right of umifrnctuary mort- 62. In the case of a usufructuary mortgage, 

g.agoc to recover possession. the mortgagor has a right to recover possession of 
the property — 

(a) where the nmpitigagee is authorized to pay himself the mortgage- 
money from the proOts of the property, — when such money is 

• paid ; ^ 

{h) where the mortgagee is authorized to pay himself from such rents 
and profits the interest of the principal money, — when the term (if any) 
prescribed for the payment of the mortgage-moqey has expired, and the mort- 
gagor pays or tenders to the mortgagee the principal money, or dopositfl it in 
Court as hereinafter provided. • 

63. Where mortgaged property in possession of the mortgagee has, 
Aceeasion to niortgagod during the continuance of the mortgage, received 
property. accession, the mortgagor, upon redemption, 

s lall, in the absence of a contract to the contrary, be entitled as against the 
mortgagee to sucli accession. 
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Bucli d,coe3sion has been acquired at the expense ot the mort- 
AccesMon acquiredin virtue and is Capable of separate possession or en- 

Vvf transferred ownership joyrnenfc without detriment to the principal pro- 

perty, the mortj^agor desiring to take the accession must pay to the mortgagee 
the expense of acquiring it. If such separate possession or enjoyment is not 
possiiile, the accession must be delivered with the property, the mortgagor 
being liable, in the case of an acquisition nei'essury to preUerve the property 
from destruction, forfeiture, or sale, or made with bis assent^ to pay the pro 
per cost thereof, as an addition to the principal money, at the same rate of 
interest. • 

\n the case last mentioned the profits, if any, arising from the aecession 
flhail be credited to the mortgagor. , 

Where the mortgage is usufructuary, and the accession has been acquired 
^at the expense of the mortgagee, the profits, if any, arising from the accession 
^balh in the absence of a contract to the contrary, be iet-otT against interest, 
4f any, payable on the monej so expended. 

64. Where the moitgaged property is a lease for a term of years, and 
RonewAl of hiortgagad the mortgagee obtain.^ a renewal of the leas»\ the 
mortgagor, upon redemption, shall, in the absence 
of a contract by him to the contrary, have the benefit of the new lease. 

Implied contracts by mort- 65. In the absence of a contract to the COn- 

trary, tlie mortgagor shall be deemed to Contract 
with the mortgagee - 

(а) that the interest which the mortgagor professes to transfer to the 
mortgagee subsists, and that the mortgagor lias power to tran.sfer the same ; 

(б) that the mortgagor will defend, or, if the mortgagee be in, possess! on 
of the mortgaged property, enable him to defend, the mortgagor's title there- 
to : 

(c) that the mortgagor will, so long as the mortgagee is not in possession 
of the mortgaged property, pay all public charges accruing due in respect of 
the prnpfM’ty. • 

(fi) and, where the mortgaged property i.s a lease for a term of years, 
that the rent payable under the lease, the conditions contatned therein, and 
the contracts Viinding on the hjssee, have been paid, performed, and oViserved 
down to the commencement of the mortgage ; and that the mortgagor will, 
BO long as the security exists, and the mortgagee is not in possession of the 
mortgaged property, pay the rent re.served by the lease, or, if the lease be 
renewed, the renewed lease, perform the conditions contained therein, and 
observe the contracts binding on the lessee, and indemnify tb-*. mortgagee 
against all claims sustained by reason of the non-pay men t of the said rent or 
the non-performance or non-observance of the saidS^'>n(lit,ions and contracts ; 

(e) and, where the mortgage is a second or subs^;^ent incumbrancr. on 
the property, that the mortgagor will pay the interest fr&hi time to time ac-* 
cruing due on each prior incumbrance as and when it becomes due, and will, 
at the proper time, discharge the principal money due on such prior in- 
cumbcaiice. • 

Nothing in clause (c), or ii\ clause (//), so far as it relates to the payment 
of future rent, applies in the case of an usufructuary mortgage. 

The benefit of the contracts mentioned in this section shall be annexed 
to and shall go with the interest of the mortgagee as such, and may be en- 
forced V»y every person in whom that interest is for the whole or any parf 
thereof from time to time vestedi 


1883* 
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n C. 
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1882. 6& A mortgagor in possession o{ the mortgaged property is nbt Hahle 

— Waste by mortgagor in p<w- to the mortgagee for allowing the property to de- 

■/iot4« Bessioo. teriorale ; but bo must not com in it any. act which 

is destructive or permanently injurious thereto, if the security is insufficient 
or will be rendered insufficient by such act. 

Explanation . — A security is insufficient within the meaning of this sec- 
tion unless the value of the mortgaged property exceeds by one-third, or, if 
consisting of \)uiklings, exceeds by one-half, the amount for the time being 
due on tlie mortgage. 

• Rights and Liabilities of Mortgagee, 


67. In the absencl of a contract to the contrary, the mortgagee has, at 
, any time after the morfcgage^money has become 
Bight to foreclosure or sae. before a decree has been made 

for the redemption of the mortgaged property, or the mortgage-money has 
■ been paid or deposited as hereinafter provide^, a right to obtain from the 
Court an order that the mortgagor shall be absolutely debarred of his right 
to redeem the property, or an order that the property be sold. 

A suit to obtain an order that a mortgagor shall be absolutely debarred 
of his right to redeem the mortgaged property is called a suit for foreclosurcK 

Nothing in this section shall bo deemed — 

(a) to authorize a simple mortgagee as such to institute a suit (or fore- 
closure, or an usufructuary mortgagee as such to institute a suit for foreclo- 
sure or sale, or a mortgagee by conditional sale as such to institute a suit for 
sale ; or 

(h) to authorize a mortgagor wdio holds the mortgagee's rights as his 
trustee or legal representative, and who may sue for a sale of the property, 
to institute a suit for foreclosure ; or 

(c) to authorize the mortgagee of a railway, canal, or other work, in the 

maintenance of which the public are interested, to institute a suit for fore- 
closure or sale ; or ^ 

(d) to authorize a person interested in part only of the mortgage-money 
to institute a siiit relating only to a corresponding part of the mortgaged 
property, unless the mortgagees liave, with the consent of the mortgagor, 
served their interests under the mortgage. 


Rif^ht to sue for mortgage- SS. The mortgagee has a right to sue the 

money. mortgagor for the mortgage-money in the following 

cases only 

• {a) where the mortgagor hinds himself to repay tlie same : 

(6) where the mortgag <*0 is deprived of the whole or part of his security 
by or in consequence ot^e wrongful act or default of the mortgagor : 

(c/ where, the^jjwirtgagee being entitled to possession of the property, 
• the mortgagor fdffs to d(diver the same to him, or to secure the possession 
thereof to him without disturbance by the mortgagor or any other fierson. 

Where, by any cause other than the wrongful act enr default of the 
mortgagor or mortgagee, the mortgaged property has been wholly or partially 
destroyed, or the security is rendered insufficient as defined in section sixty^ 
six, the mortgagee may require the mortgagor to give him, within a reason-^ 
able time, another sufficient security for his debt, and, if the mortgagor faila 
so to do, may sue him for the mortgage- money. 


69. A power conferred by the mortgage-deed on the mortgagee, or Off 
PowerofsalB when valid. person on his behalf, to sell or concur fii sell 

ing, in default of payment of the mortgage-itioney^ 
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thn mortgaged property, or any part thereof, without the intervention of the 1882. 
Court, is valid in the following cases “and in no others (namely) — 

(а) where the mortgage is an English mortgage, and neither the mort- 
gagor nor the mortgagee is a Hindu, Muhammadan, or Buddhist, “ or a mom- 
her of any other race, sect, tribe, or class from time to time specified in 
this behalf by the Local Government, with the previous sanction of the Go- 
vernor-General in Council, in th(? local official Gazette ; 

(б) where the mortgagee is the Secretary of State for India in Council > 

(c) where the mortgaged property or any part thereof is situate within- 

the towns of Calcutta, Madras, Bombay, Kardchi, or Rai^oon. 

But no such power shall be exercised unless and until — • 

(1) notice in writing requiring payment of the principal money has been 
served on the mortgagor, or on one of several mortgagors, and default has- 
been made in payment of the principal money,, or of part thereof, for three 
months after such service ; or 

(2) some interest under the mortgage amounting at least to five hundred 
rupees is in arrear and unp|bid for three months after becoming due. 

When a sale has been made in professed exercise of sudi a power, the 
title of the purchaser shall not be impeacliablo on the ground that no caso 
had arisen to authoidze the sale, or that duo notice was not given, or that the 
power was otherwise improperly or irregularly exercised ; but any person 
damnified by an unauthorized, or improper, or irregular exercise of the power, 
shall have bis remedy in damages against tlie person exercising the power. 

The money which is received by tlie mortgagee, arising from tlie sale, 
after discharge of prior incumbrance.H (if any), to which the sale is not made 
subject, or after payment into Court, under section fifty-seven of a sum to 
meet any prior incumbrance, shall, in the absence of a contract; to the con- 
trary, l>e held by him in trust to bo applied by him, first, in payment of all 
costs, charges, and expenses properly incurred by him as incident to tlie sale- 
or any attempted sale ; and, secondly, in discharge of the nmrtgage-money 
and costs and other money (if any) due under the mortgage ; and the residuo 
of the money so received shalf be paid to the person entitled to the- mort- 
gaged property or authorized to give receipts for the procecihs of the sale 
thereof. • • 

Nothing in the former part of this section applies to powers oonforred 
before this Act comes into force. 

The powers and provisions C'>ntainecl in sections six to nineteen (both 
inclusive) of the Trustees’ and .vr»rrgagees’ Powers Act, 186fi, shall be deemed 
to apply to English mortgages wherever in British India the mortgaged pro- 
perty may he situate, when neither the mortgagor nor the mortgagee is a 
Hiiidd, Miihammadam, or Bjddhist, “ or a mernl>er of any other race, sect, 
tribe, or class from time to time .specifi'^d in this by the Local Govern- 

ment, with the previous sanction of the Governor^^-^neral in Council, in 
the local official Gazette.” * . 

70. If, after the date of a mortgage, any accession is made to the mort- 
Accession to mortgaged property, the mortgagee, in the absence of 

propOTty. a contract to the contrary, shall, for the purposes 

of the security, be entitled to^such accession. 

Ilhisirations. 

(a.) A mortgages to B a certain field bordering on a river. The field is increased 
by alluvion. For the purposes of his security, B is entitled to the increase. 


* The words quoted have been inserted by Act 111. of 18S5, s. 5. 
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1882. (6) A niortjfaffos aoerlum plot of building Lind to B. and aftt»r\varda ft 

— bouse on the plot. For the purpoaen of his security, B is entitled to the house as 

Act 4. well fls till* plot. 

71. When the mortgaged property is a lease for a term of years, ftTitl 

r. I mortgagor obtains a renewal of the lease, the 

Benetvalot inortgajfed lease. e 

mortgagee, in the absence of a contract to the con- 
trary, siir.Il, for the jmrpoees of the security, be entitled to the new lease. 

72. When, during the continuance of the mortgage, tlie nrortgagee take* 
Rights of mortgagree in possession of the mortgaged property^ he may 

possession. ^ Spend such money ns is necessary — 

(a) tor the due management of the property and the collection of the 
rents and profits thereof*; 

(b) for its preservation from destruction, forfeiture, or sale ; 

(c) for supporting the mortgagor s title to the property ; 

{il') for making his own title thereto good iigainsf the mortgagor : and, 

• (e) when the mortgaged property is u rejiewalde leasehold, for tlte 

renewal of the lease ; 

and may, in the absence of a contract to the contrary, add such money 
to the principal money, at the rate of interest payable on tin* principal, and 
where no such rate is fixed, at the rate of nine per cent, per annum. 

Where tlie pjroperty is by its nature insuraide, the mortgagee may also, 
in tir* iibsirce of a contract to tin* contrary, insure and kef^p insured against 
10'- O'" Jn'iiage by fire the whole or any part of such property ; and the pre- 
TTiium.* paid for any such insurance shall be a charge on the mortgaged pro- 
perty, in addition to tho principal money, with the same priority and with 
i ' e.~,t at the same rate. But the amount of such insuranct* shall not 

tx . k 1 th^ amount specified in this behalf in the mor tgagodeed or (if no such 
amount .s therein specified) two-thirds of the amount that w'onld be required 
in case of total destruction to reinstate the projw'rtj’ insured. 

Nothing in this section shall )>e deemed to authorize the mortgagee to 
in«;uie when an insurance of the property jh kept up by or mi liehalf of the 
mortgagor to the amount in which the mortgagee is hereby authorized to insure. 

73 Where mortgaged property ^is sold through failure to pay arrears 

Chfir-05 on proceeds of revinnet or rent due in respect th»Mc*of, the 

fcvenurf-saie, mortgagee has a charge on the surplus (if any) of 

the pro>:eods, after payment tlujreout of the said arrears, for the amount 
1 -m-iiiiii g du0 on the mortgage, unless the* sale has been occasioned by some 
default on his part. 

74 Any second or other subsequent rnortgagfM* may, at any time after 

Riyiit Ot HM»Ko,juerit mort- amount diio On tln^ next prior mortgage ha» 

g<iy:Jo *.o pay otf prior mort-^^iecoine payable, tfMider such amount to the next 
prior mortgagee, and such mortgagee is hound to 
sicc-^vt .such tendcr^nd to give a receipt for such amount ; and (subject to 
the provisions of the law for tho time being in force regulating tho registra- 
tion of docninent.s) the subsequent mortgagee shall, on obtaining such rec(*ipt,, 
acijuiie, in respect of the property, all the rights and powers of the jport- 
gagoc, as such, to whom he has made such tender. 

75. Every second or otVier subsequent mortgagee hn.s, so far as regards 
Rights of rnemie niortpfft^roe rodfuiiption, foreclosure, and sale of the mortgaged 
assail. prior and subsequent property, the same rights against the prior mort- 
gngee or mortgagees as his mortgagor has against 
such prior mortgagee or mortgagees, and the same rights against the subse- 
queuL mortgugoes (if any) as he has against his mortgagor. 
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LiabiltUes uf mortgagee in 76- When, durinr^ the continwanee of tlif‘ 

pi>i}sessinu. mortgage, the mortgagee takes p(>ss(‘ssi(>ri of the 

mortgaged property — 

(а) Ite must rnaimge the property as a person of ordinary prudence 
would manage it if it were his own ; 

(б) he must use his best endeavours to collect the rents and profits 

thereof ; ^ 

(c) ho must, fn the absence of a contract to the contrary, out of the 
income of the property, pay the Government-revenue, all other charges of a 
public nature accruing due in respect thereof during such possession, and any 
arrears of rent in default of payment of which the property may he*sum- 
inarily sold ; 

{d) he must, in the absence of a contract to the contrary, make such 
necessary repairs of the property as he can pay for out of the rents and 
protits thereof after deiiuoting from such rents and profits the payments 
mentioned in clause (c) and the interest on the principal money ; 

(<5) he must not coinrnU any act which is destructive or permanently 
injurious to the property ; ^ 

(./ ) where he lias insured the whole or any part of the property against 
loss or damage by Hre, he must, in case of such loss or damage, apply any 
money which he actually receives under the policy, or so rnucli tlnneof as 
inay be nec<\ssarv, in reinstating the property, or, if the mortgagor so directs, 
in reduction or discharge of the mortgage-money ; 

(jy) he must keep clear, full, and accurate accounts of all sums received 
and spent by him as mortgagee, and, at any time during the continuance of 
the mortgage, give the mortgagor, at his request and cost, true copies of such 
accounts and of the vouchors by which they are supported ; 

(4) his receipts from the mortgaged property, or, whore such*property 
is personally occupied by him, a fair occupation-rent in respect thereof, shall, 
after deducting the expenses mentioned in clauses {c) and (d), and interest 
thereon, be debited against him in reduction of the amount (if any) from 
time to time due to him on account of interest on the mortgagt -mi .uey, and, 
so far as such receipts exceed any interest due, in reduction or discharge of 
the mortgage- money ; the surplus (if aqy) shall be paid to ^he mortgagor ; 

(i) when the mortgagor tenders, or deposits in iiianm‘r hereinaft<;r pro- 
vided, the amount for the time being due on the mortgage, the mortgagee 
must, notwitlistanding the provisions in thti other elanses of this section, 
account for his gross receipts from the mortgaged property from the date of 
the tender or from the earliest time when he couhl take such amount out of 
Court, as the case may be. 

If the mortgagee fail to perform any of tho duties imposed upon him 
Loss occasioned by his do- by this se<5tioi), he may, lien accounts are taken 
, in pursuance of a decree made under this chapter, 

be debited with the loss (if any) occasioned by such failnVo> ^ ^ 

77. Nothing in section seventy-six, clauses (/>), (»/), (7), arid (4), applies 

Hocei,,tsiiilieuofmtereat. "" ooiitraet between the 

• iiKVtgniree and the mortgagor that the rcciupts 

from the mortgaged property shall, so Jong as the mortgagee is in possession 
of the property, be taken in lit?b of interest on the principal money, or in 
lieu of such interest and delincd portions of the principal. 

Priority. 


78. Where, through the fraud, misrepreseiitation, or gross neglect of a 
Postponement of prior P**'^** mortgagee, another person has been induced 
wortgaggo, to advuacc niQuey ou tlic tiouutity of the mort- 
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gaged property, the prior mortgagee shall be postponed to the subsequent 
mortgagee. 

79 . If a mortgage, made to secure future advances, the performance of 

Mortgage to secure unoer- engagKineiit, or tl«e baJance of • running 

tain amount when maziuium account, expresses the inaxiniutn to l>e secured 
is expressed. thereby, a subsequent mortgage of the same pro- 

perty shall, if made with notice of the prior mortgage, be postponed to the 
prior mortgage in*respect of all advances or debits not ^exceeding the maxi- 
mum, though made or allowed with notice of the subsequent mortgage. 

• 

• Illustration, 

A mortgages Siiltanpur to his bankers, B & Co., to secure the buhince of liia 
account with them to tlie extent of Us. 10,000. then mortgages Sultanpiir to C, 
to secure Rs. 10,000, C having notice of the inortguge to B & Co., and C gives notice 
to B & Co. of the second mortgage.* At the date of the second mortgage, the 
balance due to B & Go. does not exceed Hs. 5,000. B& Co. subsequently advance lo 
A sums making the balance of the account against him exceed the snrn of Rh. 10,000. 
B & Co. are entitled, to the extent of Rs. 10,000, t5 priority over C. 

80. No mortgagee paying off a prior mortgage, whether with or with- 

fp u* u y A notice of an intermediate mortgage, shall 

ac mg a 0 IS e . thereby acquire any priority in respect of bis 

original security. And, except in the case provided for by section seventy - 
nine, no mortgagee making a subsequent advance to the mortgagor, whether 
with or without notice of an interm<‘diate mortgage, shall thereby acquire 
any priority in respect of his security for such sul)sequent advance. 

Marshalliny and CoutribiUion, 

81/ If the owner of two properties moi tgage.s them both to one person,. 
„ , and then mortgages oi>e of the properties to an- 

arsia mg setmi los. Other person who has not notice of the former 

mortgage, the second mortgagee is, in the absence of a contract to th& 
contrary, entitled to have the debt of the first mortgagee satisfied out of the 
property not mortgaged to the second mortgagee so far as such property will 
extend, but not .so as to prejudice the rights of the first mortgagee or of any 
other person having acquired for valuable consideration an interest in either 
property. 

82. Where several properties, whether of one or several owners, are 
Contribution to mortgage- mortgaged to secure oim debt, such properties are, 

debt. in tlie absence of a contract to the contrary, liablo 

to contribute rateably to the debt secunni by the mortgage, after deducting 
from the value of each property the amount of any other incumbrance to 
which it is subject at tj>e date of the mortgage. 

Where, of two, properties belonging to the same owner, one is mortgaged 
to secure one del^land then both are mortgaged to secure another debt, and 
the former debt is paid out of the former property, each property is, in the 
absence of a contract to the contrary, liable to contribute rateably to the 
latter debt after deducting the amount of the former debt from the value of 
the property out of which it has been paid. * 

Nothing in this section applies to a psoperty liable under section eighty- 
one to the claim of the second mortgagee. 

Deposit in Court, 

83. At any time after the principal money has become payable, and 

Power to deposit in Court before a .suit for redemption of the mortgaged 

monojf du« u& luorigage, piopei ty in barred, the mortgagor, or apy other 
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);)61*sdn entitled to institute such suit, may deposit, in any Ooui^t in \^hich ho 
Iniglib Iiave institiitnfl surli suit, to the account of the mortgagee, the amount 
temuining due on the mortgage. 

The Coul-t sliall tlierelipoh cause written notice of the deposit to be 
Ripht. to mohey deposited served on the mortgagee, and the mortgagee may, 
by mortgagor. nn presenting a petition (verified in manner pre- 

scribed by law for the verification of plaints) stating the amount then due on 
the mortgage, and tns willingness to accept the money scf depositctd in full 
discharge of such amount, and on depositing in the same Court the mortgage- 
deed if then in his possession or power, apply for and receiw the money, and 
the mortgage-deed so deposited shall be delivered to the mortgagor or*such 
other person as aforesaid. 

84. When the mortgagor or such other person as aforesaid has tendered 

^ ^ or deposited in Court under section eighty-^three 

Cessation of Interest . i. • a j r*. *' 

the amount remaining due on the mortgage, in^ 

terest on the principal money shall cease from the date of the tender, oif 
as soon as the mortgagor or slich other person as aforesaid has done all that 
has to be done by him to enable the mortgagee to take such amount out of 
Court, as the case in ay he. 

Nothing in this section or in section eighty-three shall he deemed to 
deprive the mortgagee of his right to interest when there exists a contract 
that he shall be entitled to resonable notice before payment or tender of 
the mortgage-moncy4 

Suits for Foreclosure^ Sale^ or Redem'piiou. 


188A 

A6t4« 


86. Subject to the provisions of the Code of Civil Procedure, section 
Parties to suits for fore- 437, all persons having an interest in th^ property 
closure, sale, and redemption, coniprised in a mortgage must be joined as parties 
to any suit under this chapter relating to such mortgage : Provided that 
the plaintiff has notice of such interest. 


Foreclosure and Sale. 

86. In a suit for foreclosure, if the plaintiff succeeds, the Court shall 
^ make a decree, ordering that an. account he taken 

ecreo in orec osure su . what will bo due to the plaintiff for principal 

and interest on the mortgage, and for his costs of the suit (if any) awarded 
to him, on the day next hereinafter referred to, or declaring the amount so 
due at the date of such decree, * 

and ordering that, upon the defendant paying to the plaintiff or into 
Court the amount so due, on a day within six months from the date of 
declaring in Court the amount so due, to be fixed by the Court, the plaintiff 
shall deliver op to the defendant, or to such persoH^as he appoints, all docu- 
ments in his possession or power relating to the rnon^tgaged property, and 
shall transfer the property to the defendant free from aVr'^icumbrances creat- 
ed by the plaintiff or any person claiming under him, or, where the plaintiff 
claims by derived title, by those under whom he claims ^ and shall, if neces- 
sary, put the defendant into^possession of the property ; but 

that, if the payment is not made on or before the day to be fixed by thcr 
Court, the defendant shall be eihsolutely debarred of all right to redeem the 
property. 


87. If payment is made of such amount and of such subsequent costs 
Procedure in case of pay- M are mentioned in section ninety-four, the defend- 
tbent of amount due. ant shall (if necessary) he put into possession of 

the mortgaged property* 
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If such luade, tlio plaintitf may apply to the CooH 

OiHor abMoliito for foreclo- for ail order that the defendant and all personi 
rlaiiiihig through or under him he debarred ahau- 
Jutely of all ri<'Iit to redt i in the iiiorlgaged property, and the Court shall 
then pass such order, and may, if necessary, deliver possession of tlie proper^ 
ty to the plain tiri’ : 

Provided that the Court may, upon good cause shewn, and upon such 
„ ^ terms (if any; as it thinks tit, from time to time 

Power to on larpro time. ^ i i 

poatpoiie the day appointed tor such payment. 

On the pasjiini^ of an order under the second paragraph of this section 
the deitt secured by the. mortgage shall be deemed to l»e disciiarged. 

In the Code ot Civil Procedure, Schedule JV., >io. 129, for the words 
Kinal decree,’* the wsrds ‘‘ Decree absolute" shall be substitiitedi 

88. In a suit for sale, if the plaintiH' succeeds, the Court shall pass a 
. , decree to the elVect mentioned in the tirst and 

l^oiTco for h.'ile , , i* • • i ^ j i 

second paragraphs of section eighty-six, and also 
ordering that, in default of the defendant pay nig, as therein mentioned, the 
mortgaged property, or a sutheient part thereof, be sold, and that the pro- 
reeds of tluj sale (after defraying thereout the expens»»s of the sale) be paid 
into (!yOurt and applied in payment of what is so found due to the plaintiff^ 
and that the balance (if any) be paid to the defendant or other persons en- 
titled to receivi^tlio same. 

In a suit for foreclosure, if the plaintiff succeeds, and the mortgage is 
Power to (locrco sale in fore- not a mortgage hy conditional sale, the Court may, 
rlosiire-miit. at the instance of the plaintitf, or of any person 

interested either in the mortgage-money or in tin* tight of redemption, if it 
tliink.s fit, pass a like docr<‘e (in lieu of a decree for foreclosure on sucli terms 
as it thinks tit, including, if it thinks lit, the deposit in Court of a reasonable 
sum, tixed by the Court, to meet tlie expenses of sale and to secure the per- 
formance of the terms. 


89. Tf in any case under section eighty-eight the defendant pays to the 
Proo.'«]iiro wiion dofondunt plaintiff or intoHlourt on the day fixed as aforesaid 

] fiys amoiinr du(\ amount duu Under the, mortgage, the costs (if 

finy) awarded tfl him and such .suhsctfjuent costs as are mentioned in section 
ninety-four, the defendant shall (if necessary) he put in possession of the 
nioi tgagerl property ; hut if such payment is not so made, the plaintilf or 
the defendant, as the case rin^ Im, may apply to the Court for an order 
OmI .r for sale. al..^oInto for .aalr of the lTiortga«od property, and 

the Court slmll then pass an order that such pro- 
peru% or a sutficient part thereof, he sold, and that the proceeds of the salo 
he d f*alt with iis is nn-ntioned in section eighty-eight ; and thereupon the de- 
fendant’s right to redeej^ and the security shall both he extinguislied. 

90. When tl^^ett proceed.s of any such sale are insufficient to pay the 
l!ooov«‘ry of balance tint) on amount due for the time being on the mortgage, 

inortiraire. balance is legally recoverable from the de- 

fendant otherwise than out of the property sold, the Court may pass a decree 
for Kuch sum. • 

91. lle.sides the mortgagor, any of tlie following persons may redeem, 
Who may kuc for iviU'mp- or institute, ti suit for rodeption of, the mortgaged 

property : ~ 

1 person (other than the mortgagee of the interest sought to be 

rctleemeci) having any interest in or charge upon the property ; 
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{b) any person having any interest in, or charge upon, the right to 
Ifedeem the property ; 

(c) any surety for the payment of the mortgage-debt or any part thereof ; 

(d) the guardian of the property of a minor mortgagor on behalf of such 
minor ; 

{e) the committee or other legal curator of a lunatic or idiot mortgagor 
on behalf of such lunatic or idiot j 

{/) the judgment-creditor of the mortgagor, when he has obtained execu- 
tion by attachment of the mortgagor’s interest in the property ; 

(^) a creditor of the mortgagor who has, in a suit for the administration 
of his estate, obtained a deciee for sale of the mortgaged property, . 

Doewa » wdemption^it. ^ I? ^ if the plaintiff 

succeeds, the Court shall pens a decree ordering — 

that an account be taken of what will be due to the defendant for the 
mortgage-money and for his costs of the suit (if any) awarded to him, on the 
day next hereinafter referred to, or declaring the amount so due at the date 
of such decree ; ^ 

that, upon the plaintiff paying to the defendant or into Court the amount 
so duo on a day within six months from the date of declaring in Court the 
amount so due, to be fixed by the Court, the defendant shall deliver up to 
the plaintiff, or to such person as he appoints, all documents in his possession 
or power relating to the mortgaged property, and shall re-ti;^nsfor it to the 
plaintiff free from the mortgage, and from all incumbrances created by the 
defendant or any person claiming under him, or, when the defendant claims 
by derived title, by those under whom he claims, and shall, if necessary, put 
the plaintiff into possession of the mortgaged property ; and 

that, if such payment is not made on or before the day to be fixed by 
the Court, the plaintifif shall (unless the mortgage be simple or usufAictuary) 
be absolutely debarred of all right to redeem the property, or (unless the 
mortgage be by conditional sale) that the property be sold. 

93. If payment is made of such amount and of such subsequent costs 
In case of redemption, pos- as are mentioned in section ninety-four, the plaint- 
session. iff shall, if necessary, be put into possession of the 

mortgaged property. *• 

If such payment is not so made the defendant may (unless the mortgage 
In default, foreclosure, or is simple or usufructuary) apply to the Court for 
sale. an order that the plaintiff and all persons claiming 

through or under him be debarred absolutely of all right to reedem, or (unless 
the mortgage is by conditional sale) for an order that the mortgaged pro- 
perty be sold. 

If he applies for the former order, the Court shall pass an order that 
the plaintifi* and all persons claiming through or unfiar him be absolutely 
debarred of all right to redeem the mortgaged property^ ^nd may, if neces 
sary, deliver possession of the property to the defendant. 

If he applies for the latter order, the Court shall pass an order that 
such property or a sufficient part thereof be sold, and that the proceeds of 
the sale (after defraying thereout the expenses of the sale) be paid into Court 
and applied in payment of what«is found due to the defendant, and that the 
balance be paid to the plaintiff or other persons entitled to receive the same. 

On the passing of any order under this section the plaintiffs right to 
redeem and the security shall, as regards the property affected by the order, 
both be extinguished : 
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Provided that the Court may, upon good cause shown, and upon such 
terms (if any) as it think fit, from time to time 
Power to enlarge time. postpone the day fixed under section ninety-two 

for payment to the defendant. 

94. In finally adjusting the amount to be paid to a mortgagee in case 
Costs of mortgagee subge- of a redemption or a sale by the Court under this 
quent to decree. chapter, the Court shall, unless the conduct of the 

mortgagee has been such as to disentitle him to costs, add to the mortgage- 
money such coats of suit as have been properly incurred by him since the 
decree for foreclosure, redemption, or sale up to the time of actual payment. 

*95. Where one of several mortgagors redeems the mortgaged property, 
Chargeof oiieof aevoralco- and obtains possession thereof, he has a charge on 
mortgagors who redeems. ' the share of each of the other co-mortgagors in the 
property for bis proportion of the expenses properly incurred in so redeeming 
and obtaining possession. 


Sale of Property subject to jirwr Mortgage. 

96. If any property the sale of which is directed under this chapter is 
Sale of property subject to subject to a prior mortgage, the Court may, with 
prior mortgage. the consent of the prior mortgagee, order that the 

property bo sold free from the same, giving to such prior mortgagee the same 
interest in the proceeds of the sale as he had in the property sold. 

^ . 97. Such proceeds shall be brought into Court 

Appheafon of procoods. ^ ^ 

first, in payment of all expenses incident to the sale or properly incurred 
in any attempted sale ; 

secondly, if the property has been sold free from any prior mortgage, in 
payment of whatever is due on account of such mortgage ; 

thirdly, in payment of all interest due on account of the mortgage in 
consequence whereof the sale was directed, and of the costs of the suit in 
which the decree directing the sale was made ; 

fourthly, in payment of the principal money due on account of that 
mortgage ; and 

lastly, the residue (if any) shall be paid to the person proving himself 
to be interested in the property sold, or, if there be more such persons than 
one, then to such persons according to their respective interests therein or 
upon their joint receipt. • 

Nothing in this section or in section ninety-six shall be deemed to afifeot 
the powers conferred by section fifty-seven. 

A nomalous Mortgages. 

98. In the case mortgage, not being a simple mortgage, a mortgage 
Mortgage not desq^ibed in conditional Sale, an usufructuary mortgage, or 

sedtiou 68, clauses (/y), (c), (rf), an English mortgage, or a combination of the first 
and third, or the second and third, of such forms, 
the rights and liabilities of the parties shall be determined by their contract 
as evidenced in the mortgage-deed, and, so «far as such contract does liot 
extend, by local usage. 

Attachment of Mortgaged Property, 

99. Where a mortgagee in execution of a decree for the satisfaction of 
Attachment of mortgaged eny claim, whether arising under the mort|;age or 

property. attaches the mortgaged property, he shall not 
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bo entitled to bring such property to sale otherwise than by instituting a 
suit under section sixty-seven, and he may institute such suit notwithstand- 
ing anything contained in the Oode of Civil Procedure, section. 43. 

Charges, 

100. Where iminoveahlo property of one person is by act of parties or 

Charires operation of law made security for the payment of 

money to another, and the transaction does not 
amount to a mortgage, the latter person is said to have a charge on the pro- 
perty ; and all the provisions hereinbefore contained as to mortgagor shall, 
so far as may be, apply to the owner of such property, and the provisions of 
sections eighty-one and eighty-two and all the provisions hereinbefore con- 
tained as to a mortgagee instituting a suit for the sale^of the mortgaged pro- 
perty shall, so far as may be, apply to the person having such charge. 

Nothing in this section applies to the charge of a trustee on the trust- 
property for expenses properly incurred in the execution of his trust. 

101. Where the owner of a charge or other incumbrance on immoveable 

. property is or becomes absolutely entitled to that 

b,tmg«»hmont of charge.. the charge or incumbran^ shall be extin- 

guished, unless he declares, by express words or necessary implication, that 
it shall continue to subsist, or such continuance would be for his benefit. 

Notice and Tender, 

102. Where the person on or to whom any notice or tender is to be 
Service or tender on or to served or made under this chapter does not reside 

in the district in which the mortgaged property or 
some part thereof is situate, service or tender on or to an agent holding a 
general power-of-attorncy from such person or otherwise duly authorized to 
accept such service or tender shall be deemed sufficient. 

Where the person or agent on whom such notice should be served can- 
not be found in the said district, or is unkonwn to the person required to 
serve the notice, the latter person may apply to any Court in which a suit 
might l»e brought for redemption of the mortgaged property, and such Court 
shall direct in what manner such notice ^hall be served, and any notice served 
in compliance with such direction shall be deemed sufficient. 

Where the person or agent to whom such tender should be made cannot 
be found within die said district, or is unkgwn to the person desiring to 
make the tender, the latter person may deposit in such Court as last afore- 
said the amount sought to be tendered, and such deposit shall have the effect 
of a tender of such amount. 

103. Where, under the provisions of this chapter, a notice is to be 
Notice, &c., to or by person served on or by, or a i*ei^der or deposit made 

incompetent to contract. Or accepted or taken out of Court by, any person 
incompetent to contract, such notice may be served, or tender or deposit * 
made, accepted, or taken by the legal curator of the property of such 
person ; hut where there is no such curator, and it is requisite or desirable 
in the •interests of such person that a notice should bo served or a tender or 
deposit made under the provisions of this chapter, application may be made 
to any Court in whicli a suit might be brought for the redemption of the 
mortgage to appoint a guardian ad litem for the purpose of serving or 
receiving service of such notice, or making or accepting such tender, or 
making or taking out of Court such deposit, and for the performance ot all 
cousequeiitial acts which could or ought to ho done by such person if her 
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were competent to contract ; and the provisions of Chapter XXXI. of the 
Code of Civil Procedure shall, so far as may be, apply to such application, 
and to the parties thereto, and to the guardian appointed thereunder. 

104 The High' Court may, from time to time, make rules consistent 
, with this Act for carrying out in itself, and in 

ovi%r o ma o ru es. Courts of Civil Judicature subject to its super- 

intendence, the provisions contained in this chapter. 


CHAPTER V. 

Of Leases of Immoveable Propekty. 


- 105< A lease of knmoveable property is a transfer of a right to enjoy 

, , c j such property, made for a certain time, express or 

implied, or in perpetuity, in consideration of a 
price paid or promised, or of money, a share of crops, service, or any other 
• thing of value, to be rendered periodically or qp specified occasions to the 
transferor by the transferee, who accepts the transfer on such terms. 

The transferor is called the lessor, the transferee is called the lessee, 
Lessor, leasee, premium, the price is called the premium, and the money, 
and rent defined. share, service, or other thing to be so rendered, 

is called the rent» 


106. In the absence of a contract or local law or usage to the contrary^ 
Duration of certain leases « *^ase of immoveable property for agricultural or 
in absence of written con- manufacturing purposes shall be deemed to be a 
tract or local usage. lease from year to year, terminable, on the part of 

either le-s^ior or lessee, by six months’ notice expiring with the end of a year 
of the tenancy ; and a lease of immoveable property for any other purpose 
shall be deemed to be a lease from month to month, terminable, on the part 
of either lessor or lessee, by fifteen days’ notice expiring with the end of a 
month of the tenancy. 


Every notice under this section must be in writing, signed by or on 
behalf of the person giving it, and tendered or delivered either personally 
to the party wlio is intended to b6 bound by it, or to one of his family or 
servants at his residence, or (if such tender or delivery is not practicable) 
affixed to a conspicuous part of the property. 

107. A lease of iinmoveabi property from year to year, or for any term 

LoMoa how made exceeding one year, or reserving a yearly rent, cAn 

be made only by a registered instrument. 

All other leases of immoveable property may be made cither by an instru- 
ment or by oral agreemej^. 

108. in the abse^ice of a contract or local usage to the contrary, the 

* Kigbt.1 and liabiliSos of lessor and the lessee of immoveable property, as 
lessor and lessee. against 'one another respectively, possess the rights 

and are subject to the liabilities mentioned in the rules next following, or 
such of them as are applicable to the property leased : — 


A . — Rights and Liabilitiestof ^ the Lessor. 

(a) The lessor is bound to disclose to the lessee any material defect in 
the property, with reference to its intended use, or of which the former is 
and the latter is not aware, and which the latter could not with ordinary 
care discover : 



TRANSFER OF PROPERTY. 


673 


(i) the lessor is bound on the lessee’s request to put him in possession 1883. 
of the property : 

(c) the lessor shall be deemed to contract with the lessee that, if the Act 4. 
latter pays the rent reserved by the lease, and performs the contracts bind- 
ing on the lessee, he may hold the property during the time limited by the 

lease without interruption. 

The benefit of such contract shall be annexed to, and go with, the lessee’s 
interest as such, and may be enforced by every person in ^hotn that interest 
is for the whole or any part thereof from time to time vested. 

B. — Rights and Liabilities of the Lessee. • 

(d) If, during the continuance of the lease, any accession is made to the 
property, such accession (subject to the law relating ^o alluvion for the time 
being in force) shall be deemed to be comprised in the lease : 

(e) if, by tire, tempest, or flood, or violence of an army or of a mob, or ' 
other irresistible force, any material part of the property be wholly destroyed 
or rendered substantially and permanently unfit for the purposes for which . 
it was let, the lease shall, at the option of the lessee, be void : 

Provided that, if the injury be occasioned by the wrongful act or default 
of the lessee, he shall not he entitled to avail himself of the beiietit of this 
provision 

(f) if the lessor neglects to make, within a reasonable time after notice, 
any repairs which he is bound to make to the property, the*lessee may make 
the same hinself, and deduct the expense of such repairs with interest from 
the rent, or otherwise recover it from the lessor ; 

(g) if the lessor neglects to make any payment which he is bound to 
make, and which, if* not made by him, is recoverable from the lessee or 
against the property, the lessee may make such payment himself, aiid deduct 
it with interest from the rent, or otherwise recover it from the lessor : 

(A) the lessee may remove, at any time during the continuance of the 
lease, all things which he has attached to the earth ; provided he leaves the 
property in the state in which he received it : 

(i) when a lease of uncertain duration determines by any means except 
the fault of the lessee, he or his legal representative is entitled to all the 
crops planted or sown by the lessee ^nd growing upon tfle property when 
the lease determines, and to free ingress and egress to gather and carry them : 

(j) the lessee may transfer absolutely, or by way of mortgage or sub- 
lease, the whole or any part of his interest in 4he property, and any transferee 
of such interest or part may again transfer it. The lessee shall not, by 
reason only of such transfer, cease to be subject to any of the liabilities 
attaching to the lease : 

Nothing in this clause shall be deemed to authorize a tenant having an 
untransferable right of occupancy, the farmer of*ap estate in respect of 
which default has been made in paying revenue, or the lessee of an estate 
under the management of a Court of Wards, to assign iTis interest as such* 
tenant, farmer, or lessee : 

(k) the lessee is bound to disclose to the lessor any fact as to the nature 
or oxthnt of the interest which the lessee is about to take, of which the lessee 
is, and the lessor is not, aware, ^ and which materially increases the value of 
such interest : 

{1) the lessee is bound to pay or tender, at the proper time and place, 
the premium or rent to the lessor or his agent in this behalf : 

« (m) the lessee is bound to keep, and on the termination of the lease to 

restore, the property in as good condition as it was in at the time when ho 
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L and tear or irresistible force, and to allow the lessor and his agents, at all 

Aot 4. reasonable times during the terra, to enter upon the property and inspect the 
condition thereof, ai»d give or leave notice of any defect in such condition ; 
and, when such defect has been caused by any act or default on the part of 
the lessee, his servants or agents, he is bound to make it good within three 
months after such notice has been given or left : 

(?t) if the lessee becomes aware of any proceeding to recover the pro- 
perty or any part thereof, or of any encroachment made upon, or any inter- 
ference with, the lessor’s rigiits concerning such property, ho is bound to give, 
with reasonable diligence, notice thereof to the lessor : 

(o) the leasee may use the property and is products (if any) as a person 
of ordinary prudence wjuld use them if they were his own ; but he must not 
use, or permit another to use, the property for a purpose other than that for 

■ which it was leased, or fell timber, pull down or damage buildings, work 
mines or quarries not open when the lease was granted, or commit any other 
act which is destructive or permanently injurious thereto : 

(p) he must not, without the lessor’s conseiTt, erect on the property any 
permanent structure, except for agricultural purposes : 

(q) on the determination of the lease, the lessee is bound to put the lessor 
into possession of the property. 


109. If thCi lessor transfers the property leased, or any part thereof, or 
^ . - any part of his interest therein, the transferee, in 

® the absence of a contract to the contrary, shall 

possess all the rights, and, if the lessee so e.^ects, be subject to all the liabili- 
ties of the lessor as to the property or part transferred so long as he is the 
owner of it; but the lessor shall not, by reason only of such transfer, cease 
to be subject to any of the liabilities imposed upon him by the lease, unless 
the lessee elects to treat the transferee as the person liable to him : 


Provided that the transferee is not entitled to arrears of rent due before 
the transfer, and that, if the lessee, not having reason to believe that such 
transfer has been made, pays rent to the lessor, the lessee shall not be liable 
to pay such rent over again to the transferee. 

The lessor, the transferee, and tlfe lessee, may determine what proportion 
of the premium or rent reserved by the lease is payable in respect of the 
part so transferred, and, in case they disagree, such determination may be 
made by any Court having jurisdiction to entertain a suit for the possession 
of the property leased. 


ilO. Where the time limited Ijy a lease of immoveable property is ex- 
Exclusionof day on which pressed as commencing from a particular day, in 
term coiumencea. ^ ^computing that time such day shall be excluded. 

Where no day of commencement is named, the time so limited begins from 
«the -making of the^ease. 


Where the time so limited is a year or a number of years, in the absence 
Duration of lease for a year. express agreement to the contrary, thq lease 

. shall lost during the ^hole anniversary of the day 
from which such time commences. , • 


Where the time so limited is expressed to be terminable before its ex- 
O^ition to determine loaao. pij’ation, and the lease omits to mention at whose 
W. shall have such option "" “ terminable, the leuee, and not the 
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Determination of lease. 111. A lease of iniraovcable property deter- 1882. 

mines — 

(а) by efflux of the time limited thereby ; Aot 4. 

(б) where such time is limited conditionally on the happening of some 
event — by the happening of such event : 

(c) where the interest of the lessor in the property terminates on, or his 
power to dispose of the same extends only to, the happening of any event— 
by the happening of such event : • 

{(i) in case the interests of the lessee and the lessor in the whole of the 
property become vested at the same time in one person in tjie same right : 

(e) by express surrender ; that is to say, in case t)\o, lessee yields up his 
interest under the lease to the lessor, by mutual agreement between them : 

(/) by implied surrender : • 

(y) by forfeiture ; that is to say, (1) in case the lessee breaks an express 
condition which provides that, on breach thereof, the h*ssor may re-enter, or 
the lease shall become void ; or (2) in caso the lessee rimounces his character 
ns such by setting up a title in a third person or Viy claiming title in himself ; . 
and in either case the lessor or his transferee does some act showing his in- 
tention to determine the lease : 

{k) on the expiration of a notice to determine the lease, or to quit, or of 
intention to quit, the property leased, duly given by one party to the other. 

Illustration to clause (f), • 

A lessee accepts from his lessor a new lease of the property leased, to take., 
effect (luring the continuance of the existing lease. This is uu implied surrender of 
tiie funner lease, and such lease detenniues thereupon. 


112. A forfeiture under section one hundred and eleven, clause (g\ 
. , r / -f waived by acceptance of rent which hfis become 

aiver o or ei ure. since the forfeiture, or by distress for such 

rent, or by any other act on the part of the lessor showing an intention to 
treat the lease as subsisting : 

Provided that the lessor is a^are that the forfeiture has been incurred ; 

Provided also that, where rent is accepted after the institution of a suit 
to eject the lessee on the ground of forfeiture, such acceptance is not a waiver. 


113. A notice given under section one hundred and eleven, clause (A), 

„ . ^ X -x is waived, with the express or implied consent of 

Waiver of notice to quit. . . ^ -j. • • t j. 

^ the person to whoffi it is given, by any act on the 

part of the person giving it showing an intention to treat the lease as sub- 
sisting 

Illustrntions, 


(a.) A, the lessor, gives B, the lessee, notice to qnil the property leased. The 
nutici! cxpircH. B tenders, and A accepts, rent which has oecome due in respect of 
the property since the expiration of the notice. The notice is \taived. • t 

(/>.) A, the lessor, gives B, the lessee, notice to quit the property leased. The 
notice expires, and B remidns in possession. A gives to B as lessee a second notice 
to quit. Ttie tirst notice is waived. 

• • 

114. Where a lease of itp moveable property has determined by forfeiture 
Belief aaninst forfeiture for for nbn-payment o£ rent, and the lessor sues *to 
non-puyinout of rent. eject the lessee, if, at the hearing of the suit, the 

lessee pays or tenders to the lessor the rent in arrear, together with interest 
thereon and his full cost.s of the suit, or gives such security as the Court 
thinks sutlicicnt for making such payment within fifteen days, the Court may, 
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in lirii of making a decree for ejectment, pass an order relieving the lessee 
against the forfeiture ; and thereupon the lessee shall hold the property leased 
as if the forfeiture had not occurred. 

116. The surrender, express or implied, of a lease of immoveable pro* 
Kiloct of surrender and pcrty does not prejudice an under-lease of the pro- 
foifoiture on under-leases. perty or any part thereof previously granted by 
the lessee, on terms and conditions substantially the same (except as regards 
tlie amount of rent) as those of the original lease 3 but, unless the surrender 
is made for the purpose of obtaining a new lease, the rent payable by, and 
the contracts binding on, the under-lessee shall be respectively payable to and 
enforceable by the Jessor. 

The forfeiture of such a lease annuls all such under-leases, except where 
such forfeiture has beefi procured by the lessor in fraud of the under-lessees, 
or relief against the forfeiture is granted under section one hundred and 
fourteen. 


116. If a lessee or under-lessee of property remains in possession thereof 
Effect of holding over. determinatibn of the lease granted to the 

lessee, and tlie lessor or his legal representative 
accepts rent from the lessee or under-lessee, or otherwise assents to his con- 
tinuing in possession, tlie lease is, in the absence of an agreement to the con- 
trary, rtjnewed from year to year, or from month to month, according to the 
purpose for whidh the property is leased, as specified in section one hundred 
and six. 

lilustrations. 


(a,) A lets a house to B for five years. B underlets the house to 0 at a montlily 
rent of Rs. 100. 'I'he five years expire, but C continues in possession of the house, and 
pays the rent to A. C’s louse is renewed from month to mouth. 

(b.) A lots a farm to B for the life of C. C dies, but B continues in possession with 
A*s Jisscnt. B’s lease is renewed from year to year. 

117. None of tho provisions of this chapter apply to leases for agricul- 
Exoinption of lca.ses for tural purposes, except in so far as tho Local Go- 
agricolmral purposes. vernment, with the previous sanction of the Gover- 

nor-Gcnrral in Council, may, by notification published in the local official 
Gazotto, declare* all or any of such jJrovisions to be so applicable, together 
with, or subject to, those of the local law (if any) for the time being in force. 

Such notification shall not take effect until the expiry of six months 
from the date of its publicationc. 


CHAPTER VI. 

Op Exchanges. 

118. When two persons mutually transfer the ownership of one thing 

• “•Bxchango" definell. ownership of another, neither thing or both 

things being money only, the transaction is called 

an “exchange. 

A transfer of property in completion of ap exchange can be made only 
in manner provided for the transfer of such property by sale. 

119. In the absence of a contract to tlie contrary, the party deprived 
Right of party deprived of of the thing or part thereof he has received in 

tiun„od.„ exchange exchange, by reason of any defect in the title of 

the ?h^ tSel^d 'by hi™‘ ^ compensation or to the return of 
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120. Save as otherwise provided in this chapter, each party has the 
Righto and liabilities of rights and is subject to the liabilities of a seller 
I>artie8. as to that which he gives, and has the rights and 

is subject to the liabilities of a buyer as to that which he takes. 

BzoUng. of moaer. 121. On an exchange of money, each party 

thereby warrants the genuineness of the money 
given by him. 


CHAPTER VIL 


Op Gifts. 


122. ** Gift” is the transfer of certain existing moveable or immoveable 
« Gift” defined property made voluntarily and without considera- 

tion, by one person, called the donor, to another, 
called the donee, and accepted^by or on behalf of the donee. 

Acceptance when te be Such acceptance must be made during the life- 

made. time of the donor and while he is still capable of 

giving. 

If the donee dies before acceptance, the gift is void. 


123. For)|the purpose of making a gift of immoveable property, the 
Transfer how effected. transfer must be effected by a registered instru- 
ment signed by or on behalf of the donor, and at- 
tested by at least two witnesses. 

For the purpose of making a gift of moveable property, the transfer may 
be effected either by a registered instrument signed as aforesai4 or by 
delivery. 

Such delivery may be made in the same way as goods sold may be 
delivered. 

Gift to existing and future 124 A gift comprising both existing and fu- 

property. ture property is void as to the latter. 

126. A gift of a thing to two or more donees, of whom one does not 
Gift to several, of whom one accept it, is void as to the interest '^^hich he would 
does not accept. have taken had he accepted. 

126. The donor and donee may agree that, on the happening of any 
When gift may be suspend- specified event whi(A does not depend on the will 
ed or revoked. of the donor, a gift shall be suspended or revoked ; 

but a gift which the parties agree shall be revocable wholly or in part at the 
mere will of the donor is void wholly or in part, as the case may be. 

A gift may also be revoked in any of the cases (save want or failure of 
consideration) in which, if it were a contract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked. • 

Nothing contained in this section shall be deemed to affect the rights of 
transferees for consideration without notice. 


llluBtraiionB. 

(a.) A pves a field to B, reserviag to himself, with B's assent, the right to take 
back the field in case B and his descendants die before A. B dies without descend- 
ants in A’s lifetime. A may take back the field. 

(b.) A gives a Ukh of rupees to B, reserving to himself, with B's assent, the 
right to take back at pleasure Rs. 10,000 out of the l&kh. The gift holds good as te 
Bs. 90,000, but is void as to Bs. 10,000, which continue to belong to A. 

0 0 M -73 
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son of several things of which one is, and the 
Act 4, Onerous gi 8. Others are not-, burdened by an obligation, the 

donee can take nothing by the gift unless he accepts it fully. 

Where a gift is in the form of two or more separate and independent 
transfers to the same person of several things, the donee is at liberty to 
accept one of them and refuse the others, although the former may bo 
beneiicial and the latter onerous. 

A donee not compt tont to contract, and accepting property burdened by 
Onerous gift to di^iualitiKl any obligation, is not bound by his acceptance, 
pevrson. ' But if, after becoming competent to contract, and 

being aware of the obligation, he retains the property given, ho becomes so 
Imund. 

Illustrations, 

(a.) A 1ms shaves in X. a prosperoiifl joint-stock company, and also shares in Y 
' u joint-stork company in (liflicuUiea. Heavy calls jire expected in respect of the 
slmres in Y. A giv<‘s B all liis shares in joint-stock companies. B refuses to accept 
the sliavcs in Y. He cannot take the shares in X. 

(h.) A, having a lease for a term of years of a house at a rent which he and 
his ivprosontiitives avo hoiuul to pay during the term, and which iff more than the 
lioijse can be let for, gives to B the lease, and also, as a separate and independent 
transaction, a sinil of money. B refuses to accept the lease. He does not by this 
rofut'al forfeit the money. 

12& Subject to the provisions of section one hundred and twenty-seven, 
where a gift consists of the donor's whole property, 

iiuei.sa toncv. donee is personally liable for all the debts due 

by tljo donor al the time of the gift to the extent of the property comprised 
thcifin. 

129. Nothing in this chapter relates to gifts of moveable property made 
Savinft of donations moifa in contemplation of death, or shall be deemed to 
cfU'Ntl and Yuhamnmdaii law. allect any rule of Muhammadan law, or, save as 
provided by section one hundred and twenty- three, any rule of Hindu or 
Buddhist law. ‘ * 


CHAPTER VTII. 

, Of Transfeks op Actionable Claims, 

130. A claim which the Civil Courts recognise as affording grounds 

Actiouablo cKM™. • ' en- 

^ lorcenient is or is not actually pending or likely 

to become necessary, 

131. No transfer of any debt or any beneficial interest in moveable 

Transfer of debts. property .shall have jny operation against the debt- 

or, or against the person in whom the property is 

v(}stcd, until express notice of the transfer* is* given to him, unless he is a 
purty to or otherwise aware of such transfer; and every dealing by such 
dch’fjr or person, not being a party to or otherwise aware of, and not having 
rocei ved express notice of, a transfer, with the debt or property, shall be 
valid as against such transfer. 
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Illustration, 

A owes money to B, who transfers the debt to C. B then demands the debt 
from A, who, h-iving no notice of the transfer, mys B. The payment is valid, and 
C cannot sue A for the debt. 

132. Every such notice must be in writing signed by the person making 
. Notice to be iu writing the transfer, or by his agent duly authorised in 

this behalf. 

133. On receiving such notice, the debtor or pcrson*iii whom the pro- 
Debtor to give effect to p^'^'ty is vested shall give effect to tlic transfer 

transfer. unless where the debtor resides, oV tlie property i.j 

situate, in a foreign country, and the title of the person irr whoso favouf the 
transfer is made is not complete according to the law of such country. 

134. Where the transferor of a debt warrants the solvency of the 
Warranty of solvency of d(‘btor, the warranty, in the absence of a contract 

debtor. to the contrary, applies only to his solvency at the 

time of the transfer, and is Ugiited, where the transfer is made for considera- 
tion, to the amount or value of such consideration. 

136. Where an actionable claim is sold, he against whom it is made is 
Discharge of person against wholly discharged by paying to the buyer the price 
whom claim is sold. and incidental expenses of the sale, with interest 

on the price from the day that the buyer paid it. • 

Nothing in the former part of this section applies — 

{a) where the sale is made to the co-heir to, or co-proprietor of, the 
claim sold ; 

(h) where it is made to a creditor in payment of what is due to him ; 

(c) where it is made to the possessor of a property subject to tl^c action- 
able claim. 

(d) where the judgment of a competent Court has boon delivered affirm- 
ing the claim, or where the claim has been made clear by evidence, and is 
ready for judgnnmt. 

136. No Judge, pleader, raukfitar, clerk, bailiff, or other officer connected 

Tnoapacity of ofiicers with Courts of justice, can buy any actionable 

mecied with Courts of jiwtico. claim falling diidcr tbc jurisdiction* of the Court in 
which he exercises his functions. 

137. The person to whom a debt or charge is transferred shall take it 
Liability of transforoo of subject to all the 1 Abilities to which the transferor 

debt. was subject in respect thereof at the date of the 

transfer. 

Illustration. 

A dohontnio is issued in fraud of a public company to A. A sells and transfers 
the debenture to B, wlio lias no notice of the fraud. The dcbentiire is invalid in che 
bands of B. * * 

138. When a debt is transferred for the purpose of securing an existing 

. or future debt, the debt so transferred, if recovered 

Mortgagor © . by either the transferor or transferee, is applicable, 

first, in payment of the costs of such recovery ; secondly, iu or towards satis- 
faction of the amount for the time being secured by the transfer ; and the 
residue (if any) belongs to the transferor. 

Saving of negotiable instru- 139. Nothing in this chapter applies to nego< 
monts. tiable instruments. 


1882 , 
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THE SCHEDULE — (a.) Statotes. 


Year and chapter. 

Subject. 

Extent of repeal. 

27 Hen. VIII., c. 10... 

Uses «.• ••• 

The whole. 

13 Eliz., c. 5 |.. 

Fraudulent cnDveyaDces 

The whol^. 

27 Eliz., c. 4 

Eraadolent cooTeyaoces 

Tlie whole. 

4 Wm. &Mary,c.i6. 

Clandeaiino mortgagee 

The w*ho1e. 


(6.) Aots*of the Governor-General in Gounch#. 


Number and year. 

Subject. 

Extent of repeal. 

IX. of 1842 ... 

Lease and release 

The whole. 

XXXI. of 1854 ... 

Modes of conveying land ... 

Section 17. 

XI. of 185Sk ... 

Mesne profits and improve- 

Section 1 ; in the title, the 

ments. 

words *^to mesne profits 

1 and/* and in the preamble 
“ to limit the liability for 
mesne profits and.^* 

XXVII. of 1866 ... 

Indian Trustee Act 

Section 31. 

IV. of 1872 ... 

Panj&b Laws Act 

So far as it relates to Ben- 
gal Regulations L of 1798 
and XVII. of 1806. 

XX. of 1875 ... 

Central Provinces Laws Act... 

So far as it relates to Ben- 


• 

gal Regnlations I. of 1798 
and XVII. of 1806. 

XVIII. of 1876 ... 

• 

Oudh Laws Act ... 

So far ns it relates to Ben- 
gal Regulation XVII. of 
1806. 

1. of 1877 ... 

Specific Belief ••• 

In section 35 and 36, the 
words “ in writing.*’ 

• 

(c.) Regulations. 


Number and year. 

• 

* Subject. 

Extent of repeal. 

Bengal Regulation 1. 

Conditional sales... 

The whole Begolation. 

of 1798. 

• 


Bengal Regulation 
XVII. of 1806. 

Redemption ... *... 

The whole Begnlatioo. 

Bombay Regulation V. 

. Achnowledgment of debts; In- 

Section 15. 

of 1827. 

terest : Mortgagees in posses- 
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THE INDIAN TRUSTS ACT, 

NO. II. OF 1882. 


Beceiyed the G.-G/s Assent on the 13th Janjjary 1882. 

An Act to define and amend the law relatvng to Private Trusts aud Trustees, 

Whereas it is expedient to define and amend the law relating to p>'ivate 
^ trusts and trustees ; It is Eereby enacted as 

follows 


CHAPTER I. 


Short title. 
Commoncement. 


Savings. 


Preliminary. 

1 . This Act may be called “The Indian Trusts Act, 1882:” and 
it shall come into force on the first day of March 
1882. 

It extends in the first instance to the territories respectively adminis- 
tered. by the Governor of Madras in Council, the 
* Lieutenant-Governors of the North-Western Pro- 

vinces and the Panjab, the Chief Commissioners of Oudh, the Central Pro- 
vinces, Ooorg, and Assam; and the Local Government may, from time to time, 
by notification in the official Gazette, extend it to any other part«of British 
India. But nothing herein contained affects the rules of Muhammadan law 

as to waqf^ or the mutual relations of the mem- 
bers of an undivided family as determined by any 
customary or personal law, or applies to public or private religious or chari- 
table endowments, or to trusts tfi distribute prizes taken in war among tho 
captors ; and nothing in the second chapter of this Act applies to trusts 
created before the said day. • * 

2. The Statute and Acts mentioned in the schedule hereto annexed 
shall, to the extent mentioned in the said schedule, 
be repealed in tlse territories to which this Act 
for the time being extends. 

3. A “ trust ” is an obligation annexed to the ownership of property, 

and arising out of a confidence reposed in and 
accepted by the owner, or declared and accepted 
by him, for the benefit of •another, or of another 
and the owner : ^ 

the person who reposes or declares the confidence is called the “ au'thor 
of the trust ; ” the person who accepts tho con- 
fidence is called the “trustee;” the person for whose 
benefit the con6dence is accepted is called the 
“Haeneficiary ; ” the subject-matter of the trust is 
called “ trust-property ” or “ trust-money ; ” the 
“beneficial interest” or “interest” of the beneficiary 
is hia right against the trustee as owner of the trust-property ; and the 

instrument (if any) by which the trust is declared 
is called the “ instrument of trust : ” 


Bepeal of enactments. 


Interpretation- clause, 
••trusts:” 


•• author of the trust : ” 
••trustee:” 

•‘ beneficiary : ” 

•• trust-property : ” 

•• beneficial interest : ” 


“instrument of trust:” 
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a breach of any duty imposed on a trustee, as such, by any law for the 

••broach of trust:” *“ “ “breach of 

trust : 

and in this Actj unless there be something repugnant in the subject or 
„ . . , „ context, “registered ” moans registered uuder the 

rogis ore . registration of documents for the time 

being in force : a person is said to have “ notice ” of a fact either wlien he 
“notice” * actually knows that fact, or when, but for wilful 

abstention from inquiry or gross negligence, he 
would have knowji it, or when information of the fact is given to or obtained 
by his agent, under^the circumstances mentioned in th(3 Indian Contract Act, 
Expressions defined in Act 1872, s. 229 ; and all expressions used herein, 
IX. of 1872. • and defined in the Indian Contract Act, 1872, 

shall be deemed to have the meanings respectively attributed to them by 
that Act. 


CHAPTER IT. • 

Op the Creation of Trusts. 


4. A trust may be created for any lawful purpose. The purpose of 
a trust is lawful unless it is (a) forlndden by Jaw, 
jaw u purpose. « ^ nature that, if permitted, it 

would defeat the provisions of any law, or (f7) is fraudulent, or (d) involves 
or implies injury to th(? person or property of another, or (e) the Court 
regards it as immoral or opposed to public policy. 

Every trust of which the purpose is unlawful is void. And where a 
trust is created for two purposes, of which one is lawful and the other unlaw- 
ful, and the two purposes cannot bo separated, the wliole trust is void. 

Explanation . — In this .section, the expression “law includes, where the 
trust-property is immoveable and situate in a foreign country, the law of 
such country. « 

Tlhistrations. 

(a.) A conv^y.s property to T* in trust to apply the profits to the nature of 
fcmal<‘ foimdlinsTH to be tniincd up us prostilntes. The trust is void. 

(&.) A bequo.itbs property to 15 in triHt to employ it iu (jarryirn; on asrniiirgling 
business, and out of tlie profits lliereof to suppt)ri A’s cliildieu. The trust is void. 

(c.) A, while iu insolvent circ^imstancf's. triiisfi rs properly to B iu trust for A 
during liis life, and after bis doiili for B. A is declared an insolvent. The trust for 
A is invalid as against his crcditois. 

m 

6. No trust in relation to immoveable property is valid unless declared 
Trust of immovcablo pro- hy a iion-tostamontary iustrunuMit in writing sigu- 
perty. c cd by the author of the trust or the trnateo and 

.registered, or by #he will of the author of the trust or of tho trusteo. 

No trust in relation to moveable property is valid unle.ss declared as 
Tru.st of moveable pro- afoiesaid, or unless the ownership of the property 
perty. is transferred to the {rustee. , 

These rules do not apply where they would operate so as to effectuate 
a fraud. 


6. Subject to the provisions of section five, a trust is created when the 
p . . . author of the trust indicates with reasonable cer- 

roa ion o rus . tainty by any words or acts (a) an intention on his 

part to create thereby a trust, (h) the purpose of the trust, (c) the beneficiary 



TRUSTS. 


583 


and (d) tbo trust-property, and (unless the trust is dcclar(‘d hy will, or the author 
of the trust is Iun[iself to be the trustee) transfers the trust-property to the trustee. 

Illustrations. 


1882. 
Act 2. 


(rt.) A bequeaths certain property to B, “ having the fullest confidence that 
he will dispose of it for the. benefit of** 0. This creates a trust so far as regards 
A and C. 

(fc.) A bequeaths certain property to B, ‘‘ hoping he will continue it in the 
family.” This does not create a trust, as the beneficiary is not indicated with rea- 
sonable certainty. 

(c) A bequeaths certain property to B, requesting him to difjtributo it amongst 
such members of C’s family as B should think most dcporvimr. This dors not 
create a trust, for the beneficiaries are not indicated with rcasntTable certainty.* 

(d.) A bequeaths certain property to B, desiring him to divide the bulk of it 
among 0*s children. This does not create a trust, for the Irust- property is not indi- 
cated with sufficient certainty. 

(s.) A bequeaths a shop and stock-in-trade to B, on condition that he pays A’a 
debts and a legacy to C. This is a condition, not a trust for A’s creditors and C. 

Who may creato trusts. • 7. A trust may be created — 

(a) by every person competent to contract, and, 

(h) with the permission of a principal Civil Court of original jurisdiction, by. 
or on behalf of a minor ; 

but subject in each case to the law for the time being in force as to the circum- 
stances and extent in and to which the author of the trust i^ay dispose of tho 
trust-property. 

Subject of trust. ««bject-mattor of n trust must be pro- 

perty transferable to the brmeficiary. 

It roust not be a merely beneficial interest under a subsisting trust. 

Who may bo boncOciary. Every person capable of holding»propcrty 

may be a beneficiary. 

A proposed beneficiary may ronoimcc his interest under tho trust by 

Disclaimer by bonoficiary. disclaimer addressed to tli(‘ trustee, or by sotting 
up with^ notice of tho trust, a claim inconsistent 
therewith. 


10. Every person capable of holding property may b(» a trustee ; but 
Who may bo trustee. whorc the trust involves tho exercise of discretion, 

he cannot execute it unless he is competent to 
contract. 


No one bound to accopt 
trust. 


No one is bound to accept a trust. 


Acceptance of trust. A trust is accepted by any word^i or acts of 

the trustee indicating with reasonable certainty 
such acceptance. 

Instead of accepting a trust, the intended trustee* may, within a reason- 
Disclaimer of trust. able period, disclaim it, and siicTi disclaimer shall* 

prevent the trust-property from vesting in him. 

A disclaimer by one of two or more co-trusfcees vests the trust-property 
in thcT other or others, and nfakes him or them sole trustee or trustees from 
the date of the creation* of the trust. 


Illustrations. 

A hoquoaths certain property to B and C, Ilia executors, as trustees for D. 
B and 0 prove A s will. Tlin la in itself an acoeptence of the trust, and B and 0 
hold the property in trust for D. , « w 
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(h.) A transfers certain property to B in trust to soli it, and to pay, out of the 
proceeds, A’s debts. B accepts the trust, and sells the property. So far as regards 
B, a trust of the proceeds is created for A’s creditors. 

(c.) A bequeaths a lakh of rupees to B upon certain trusts, and appoints him 
his executor. B severs the lakh from the general assets, and appropriates it to the 
specific purpose. This is an acceptance of the trust. 


CHAPTER HI. 


Of the Duties and Liabilities of Trustees. 

11. The trustee is bound to fulfil the purpose of the trust, and to obey 
^ ^ ^ i. 1 . • I. the directions of the author of the trust given at 

ms 0 o exocu o ms . ^ creation, except as modified by the 

consent of all the beneficiaries being competent to contract. 

Where the beneficiary is incompetent to contract, his consent may, for 
the purposes of this section, be given by a principal Civil Court of original 
jurisdiction. 

Nothing in this section shall be deemed to fequire a trustee to obey any 
direction when to do so would be impracticable, illegal, or manifestly injuri- 
ous to the beneficiaries. 


Explanation . — Unless a contrary intention be expressed, the purpose of 
a trust for the payment of debts shall be deemed to be (a) to pay only the 
debts of the autlior of the trust existing and recoverable at the date of the 
instrument of trust, or, when such instrument is a will, at the date of hia 
death, and (6) in the case of debts not bearing interest, to make such pay- 
ment without interest. 

Illustrations. 


(a.) A* a trustee, is simply autborized to sell certain land by public auction. 
He cannot sell the land by private contract. 

(6.) A, a trustee of certain land for X, Y, and Z, is authorized to sell the land 
to B for a specified sum. X, Y, and Z, being competent to contract, consent that 
A may sell the land to G for a less sum. A may sell the land accordingly. 

(c.) A, a trustee for B and her children, is4lircctcd by the author of the trust to 
lend, on D's request, trust- property to B*s husband, C, on the security of his bond. 
C becomes insolvent, and B requests A to^inake the loan. A may refuse to make it. 

12. A trustee is bound to acquaint himself, as soon as possible, with 
Trustee to inform himself the nature and circumstances of the trust-property, 
of state of trust-property. to obtain, where necessary, a transfer of the trust- 
property to himself ; and (subject to the provisions of the instrument of trust) 
to get in trust-moneys invested on insufficient or hazardous security. 

Illustrations. 


(a.) The trust-property is a debt outstanding on personal security. The inatru- 
ment of trust gives the ti'iistee no discretionary power to leave the debt So out- 
standing. The trustee’s duty is to recover the debt without unnecessary delay. 

(6.) The trust- property is money in the hands of one of two co-trustees. No 
discretionary power is given by the instrument of trust. The other co-trustee must 
not allow the former to retain the money fora longer period than the circumstances 
of the case required. • . * 

13- A trustee is bound to maintain and defend all such suits, and (sub- 
Truntee to protect title to ject to the provisions of the instrument of trust) 
tnist-property. BVLch other steps as, regard being had to 

the nature and amount or value of the trust-property, may be reasonably re- 
quisite for the preservation of the trust-property and the assertion or protec- 
tion of the title thereto. r v r 
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Illustrations. • 

(a.) A, living in Calcutta, is a trustee for B, living in Bombay. A remits trust- 
funds to B by bills drawn by a person of undoubted cie«iit iu favour of the trustee 
as such, and payable at Bombay. Tlio bills are dishonoured. A is not bound to 
make good the loss. 

(6.) A, a trustee of leasehold property, directs the tenant to pay the rents oa 
account of the trust to a banker, B, then in credit. The rents are accordingly paid 
to B, and A leaves the money with B only till wanted. Before the money is drawn 
out) B becomes insolvent. A, having had no reason to believe that B was in 
insolvent circumstances, is not bound to make good the loss. 

(c.) A, a trustee of two debts for B, releases one, and compounds the other, in 
ood faith, and reasonably believing that it is for B*s interest to do so. A is not 
ound to make good any loss caused thereby to B. 

(d.) A, a trustee directed to sell the trust-property by auction, sells the same, 
but does not advertise the sale, and otherwise fails in reasonable diligence in invitiDg 
competition. A Is bound to make good the loss caused thereby to the beneficiary. 

(e.) A, a trustee for B, in execution of his trust, sells the trust-property, but 
from want of due diligence on bis part fails to receive part of the purchase-money. 
A is bound to make good the loss thereby caused to B. 

(/. ) A, a trustee for B of a policy of insurance, has funds in hand for payment 
of the premiums. A neglects to pay the premiiuiis, and the policy is consequently 
forfeited. A is bound to make good the loss to B. 

(g.) A bequeaths certain moucy^to B and C as trustees, and authorizes them to 
continue trust-moneys upon the personal security of a certain firm in which A bad 
himself invested them. A dies, and a change takes place in Ike firm. B and C 
must not permit the moneys to remain upon the personal se curity of the new firm. 

(A.) A, a trustee for B, allows the trust to be executed solely by his co-trustee, 
0. 0 misapplies the trust-property. \ is personally answerable for the loss result- 
ing to B. • 

16. Where the trust is created for the benefit of several persons in 
Conversion of perishable succession, and the trust-property is of a westing 
property. nature or a future or reversionary interest, the 

trustee is bound, unless an intention to the contrary may be inferred from 
the instrument of trust, to convert the property into* property of a perma- 
nent and immediately profitable character. • ^ ^ 

Illustrations. 

(a.) A bequeaths to B all his property in trust for G during his life, and on bis 
death for D, ond on D's death fur E. A’s property consists of threo leasehold 
houses, and there is nothing in A*8 will to show that he intended the bouses to be 
enjoyed in specie. B should s^ll the houses, and invest the proceeds in accordance 
with section twenty. 

(6.) A bequeaths to B his three leasehold houses iu Calcutta and all the furnU 
ture therein in trust for C during his life, and on hU death for D, and on D*s death 
for B. Here an intention that the houses and furniture should be enjoyed in specie 
appears olearly, and B should not sejl them. 


^ Illustration. 

The trust-property' is immoveable property which has been given to the author 
of the trust by an unregistered instrument. Subject to the provisions of the Indian 
Begistration Act, 1877, the trustee’s duty is to cause the instrument to bcTegistered. 

. 14 The trustee must not, for himself or another, set-up or aid any title 
Trustee not to aet-up title to the trust-property adverse to the interest of the 
adverse to beneficiary. beneficiary. 

15. A trustee is bound to deal with the trust property as carefully as u 

^ . , , , , mail of ordinary prudence would deal with such 

Care required from trustee. i. i i • xu u 

property if it were nia own ; any, iii the absence 

Of a contract to the contrary, a trustee so dealing is not responsible the 

loss, destruction, or deterioration of the trust-property. 


0. 0. M.— 74 
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17. Where there are more benefieiariee than one^ the trustee is 1 
m- 1 . * impartial, and must not execute the trust 

Trurtee to bo unpartul. advwtage of one at the expi^ of another. 

Whero the trustee has a discretionary power, nothing in this section 
shall be deemed to authorize the Court to control the exercise reasonably 
and in good faith of such discretion. 

Illustfaticm. 


A, a trustee for *D, C, and D, is empowered to choose between several specified 
modes of investing the trust-property. A in good faith chooses one of these 
modes. The Gourt.will not interfere, although the result e£ the choice may be 
to vary the relative rights of B, G, and D. 

18. Where the trust is created for the benefit of several j^rsons ill 

TriMtM to orevnt naata * Succession, and one of them is in possession of the 
Trustee to prevent waste. if he commits, or threatens to cpm- 

mit, any act which is destructive or permanently injurious theretOi tho 
trustee is bound to take measures to prevent such act. 

19. A trustee is bound (a) to keep clear and accurate accounts of the 

Accotmia and information, trust-property, and (6), at all reasonable times, at 
the request ot the beneficiary, to furnish him witn 
full and accurate information as to the amount and state of the trustr 
property. 

20. Where the trust-property consists of money, and cannot be applied 
Inrestment of trust-money. immediately or at an early date to the purposes ot 

the trust, the trustee is bound (subject to any 
direction contained in the instrument of trust) to invest the money on ihe 
following securities, and on no others : — 

(а) in promissory notes, debentures, stock, or other securities ot the 
Government of India, or of the United Kingdom of Great Britain and 
Ireland ; 

(б) in bonds, debentures, and annuities charged by the Imperial Parlia* 
ment on the revenues of India ; 

(c) in stock or debentures of, or shar& in. Railway or other OompanieSp 

the interest whereon shall have been guaranteed by the Secretary of Stato 
for India in Goufticil ; • 

(d) in debentures or other securities for money issued by, or on behalf 
of, any municipal body under the authority of any Act of a legislature es- 
tablished in British India ; i 

(e) on a first mortgage of immoveable property situate in British India t 

Provided that the property is not a leasehold for a term of years, and Uiat 
the value of the property exceeds by one-third, or, if consisting of boildiag^p 
exceeds by one-half, the mortgage-money ; or ^ 

(/) on any other security expressly authorized by the inatrument ot 
trust, or by any rule woich the High Court may, from time to time, preeoribo 
in this behalf ; ‘ 

Provided that, where there is a person competent to oontraot^ and 
entitled in possession to receive the income of the trust-property for his life^ 
or for any p'eater estate, no investment on an^ security mentioned or re- 

ferr^ to in clauses (d), (e), and (/), shall be*made without his consont in 
wnting. 

21. Nothing in section twenty shall apply to investments made before 
Mortgage of land pledged i^his Act comes into force, or shall be deemed to 

XXvrorS?!* preclude an investment on a mortgage of immove- 

able property already pledged as security for en 
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advance under the Land Improvement Act, 1871, or, in case the trust-money 
BepoBitinGbTernmentSav- does not exceed three thousand rupees, a deposit 
togs Bank. thereof in a Oovernment Savings Bank. 

22. Where a trustee directed to sell within a specified time extends 
Me by trustee directed to such time, the burden of proving, as between him- 
WU within specified time. self and the beneficiary, that the latter is not pre- 
judiced by the extension, lies upon the trustee, unless the extension has been 
authorized by a principal Oivil Court of original jurisdicfion. 


Aot 


lllvetration. • 

A bequeaths property to B, directing him, with all convenient speed and with- 
in five years, to sell it, and apply the proceeds for the benefit of G. In the exer- 
cise of reasonable discretion, B postpones the sale for six years. The sale is not there- 
by rendered invalid, but 0, alleging that he has been injured by the postponement, 
institutes a suit against B tfl obtain compensation. In such suit the burden of prov- 
ing that 0 has not been injured lies on B. 

23* Where the trustee commits a breach of trust, he is liable to make • 

UaUlity for breach of tnirt. 8°^ trust-property or the 

beneficiary has thereby sustained, unless the bene- 
ficiary has by fraud induced the trustee to commit the breach, or the bene- 
ficiary, being competent to contract, has himself, without coercion or undue 
influence having been brought to bear on him. concurred in the breach, or 
subsequently acquiesced therein, with full knowledge of the* facts of the case 
and of his rights as against the trustee. 


A trustee committing a breach of trust is not liable to pay interest except 
in the following cases : — 

(a) where he has actually received interest : 

(b) where the breach consists in unreasonable delay in paying trust- 
money to the beneficiary : 

(o) where the trustee ought to have received interest, but has not 
done so : 

{d) where he may be fairly psesumed to have received interest. 

He it liable, in case (a), to account for the interest actually received, 
and, in oases (6), (c), and (ef), to account for simple interest' at the rate of six 
per cent, per annum, unless the Court otherwise directs. 

* (e) Where the breach consists in failure to invest trust-money and to 
accumulate the interest or dividends thereon^he is liable to account for com- 
pound interest (with half-yearly rests) at the same rate. 

(/) '^ere the breach consists in the employment of trust-property or 
the proceeds thereof in trade or business, he is liable to account, at the op- 
tion of the beneficiary, either for compound interest (with half-yearly rests) at 
the same rate, or for the nett profits made by such employment. 


lUiutrationB, 

iroperly leaves trust-property outstaudiog, and it is conse- 
•le to make good the pro^rty lost, but he is not liable to pay 


(o.) A trustee im 
qiienily lost : he is Ha 
interest thereon. 

(6?) A bequeaths a house id 6 in trust to sell it and pay the proceeds to C. B 
neglebrs to sell the house for a great length of time, whereby the house is deterio- 
raud, and its iniirket-price fulls. B is answerable to G for the loss. 

(c.) A triisu e is guilty of unreasonable delay in investing trust-money in ac- 
cordance with stiction twenty, or in paying it to the beneficiary. The trustee is 
liable to pay iuteroiit thereon for the period of the delay. 

((£.) The duty of tho trustee is to invest trust-money in any of the securities 
moQlioQod in section twenty, clause (a), (&), (c), or (d). Instead of so doing, ho 


PvJil 
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1882. retains tbe money in his bands. He is liable, at the option of the benefdaijT) to bo 

charged either with the amount of the principal money and interest, or with the 

Act 2. itmoilut of such securities as he might Lave purchased with the trust-mooejr wheo 
the investment should have been made, and the intermediate dividends and interest 
thereon. * , . 

(e.) The instrument of trust directs the trustee to invest trust-money either in 
any of such securities or on mortgage of immoveable property. Tbe trustee does 
neither. He is liable for tlie principal money and interest. 

(/.) The instrument of trust directs the trustee to invest trust-money in any of 
such securities, and to accumulate the dividends thereon. The trustee disregards 
the direction. He is liable, at the option of the beneficiary, to be charged either 
with the amount of the principal money and compound interest, or with the amount 
of Biidh securities asdie might have purchased with the trust-money when tbe invest- 
ment should have been made, together with the amount of the accumulation which 
would have arisen from a*proper mvestiueut of tbe intermediate dividends. 

{g.) Trust-property is invested in one of tbe securities mentioned in seotloQ 
twenty, clause (a), (6), or (d). The trustee sells siicb security fur some purpose 
not authorized by the terms of the instrument of trust. He is liable, at tbe OptioA 
of the beneficiary, either to replace the security with the intermediate dividends and 
interest thereon, or to account for the proceeds of the sale with interest thereon. 

{h.) Tbe trust-property consists of land. Tbe trustee sells the land to a pur*, 
chaser tor a consideration without notice of the trust. The trustee is liable, at the 
option of the beneficiary, to purchase other land of equal value to be settled upon 
the like trust, or to be charged with the proceeds of the sale with iuterest. 

24. A trusfbe who is liable for a loss occasioned by a breach of trust 

No set-off allowed to truatoo. *^6 trust-property 

cannot set-oil against his liability a gam which has 

accrued to another portion of the trust-property through another and distinct 
breach of trust. 

Non-Jiabiiity for predecea- 26. Where a trustee succeeds another, he is 
8or*a autault. not, as such, liable for the acts or defaults of his 

predecessors. 

26. Subject to tlio provisions of sections thirteen and fifteen, one trustee 
Non-liability tor cu-trusteu'a is nut, as such, liable for a breach of trust corn- 
default. niitted by bis cd-trustee : 

Provided that, in the absence of an express declaration to the contrary 
in tbe iustrumeat of trust, a trustee is so liable^ 

(а) where he has delivered trust-property to his co-trustee without see- 
ing to its proper application : 

(б) where he allows his co-^rustee to receive trust-property and fails to 
make due enquiry as to the co-trustee’s dealings therewith, or allows him to 
retain it longer that the circumstances of the case reasonably require : 

•(c) where he becomes aware of a breach of trust committed or intended 
by his co-trustee, and either actively conceals it, or does not, within a reason- 
able time, take proper steps to protect the beneficiary’s interest. 

A co-trustee who^oins in signing a receipt for trust-property, and proves 
* Joining in receipt lor con- that he has not received the same, is not answer- 
foraity. ly peagon of such signature only, for loss or 

misapplication of the property by bis co-trustee. 

• * 

lUuBtraticn. 

A bequeaths certain property to B and 0, and directs them to sell it sad. invest 
the proceeds for the benefit of D. B and 0 accordingly sell the property, and. the 
purchase-money is received by B and retained in his Lands. 0 pays no attention 
to the mutter for two years, and then calls on B to make the investment. B is 
unable to do bo, becomes insolvent, and the purchase-money is lost, C may be 
oomi)eUcd to make good the amount. 
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27* Where co-trustees jointly commit a breach of trust, or where one 1882. 

, Several liability of co- of them by his neglect enables tho other to commit 

a breach of trust, each is liable to the beneficiary ^ 
for the whole of the loss occasioned by such breach. 

But as between the trustees themselves, if one be less guilty than 
Contribution as between 00- another, and has had to refund the loss, the former 
may compel the latter, or his legal representative 
to the extent of the assets he had received, to make good such loss ; and if 
all be equally guilty, any one or more of the trustees who has had to refund 
the loss may compel the others to contribute. , 

Nothing in this section shall be deemed to authorize a trustee who Las 
been guilty of fraud to institute a suit to compel contribution. 

28* When any beneficiary’s interest becomes vested in another person, 
Non-liability of trustee pay. trustee, not having notice of the vesting, 

ing without notice of transfer pays or delivers trust-property to the person who 
by beneficiary. would have been entitled thereto in the absence of 

such vesting, the trustee is not liable for the property so paid or delivered. 

29. When the beneficiary’s interest is forfeited or awarded by legal 

' Lhbility of trustee where adjudication to Government, the trustee is bound 
beneftoiary's interest is for- to hold the trust-property to the extent of such 
feited to Government. interest for the benefit of such person in such 

manner as the Government may direct in this behalf. * 

30. Subject to the provisions of the instrument of trust and of sections 

twenty-three and twenty-six, trustees shall be re* 
n emni y o rus . speotively chargeable only for such moneys, stocks, 
funds, and securities as they respectively actually receive, and shall not be 
answerable the one for the other of them, nor for any banker, broker, or 
other person in whose hands any trust-property may be placed, nor for the 
insufticiency or deficiency of any stocks, funds, or securities, nor otherwise 
for involuntary losses. 


Of thb Rights and Powers of Trustees. 

31. A trustee is entitled to have^ in his possession the instrument of 

and all the documents of title (if any) 
Bight to relating solely to the trust property. 

32. Every trustee may reimburse him^plf, or pay or discharge out of 
Right to ffoimburaemout of ^he trust-property, all expenses properly incurred 

•xpenies. in or about the execution of the trust, or the 

realization, preservation, or benefit of the trust-property, or the protection 
cr support of the beneficiary. 

if he pays such expenses out of his own pocket, he has a first charge 
upon the trust-property for such expenses and interest thereon ; but such 
charge ^unless the expenses have been incurred with the sanction of a 
principal Oivil Court of original jurisdiction) shall be enforced only by 
prohibiting any disposition of the trust-property without previous payment 
of such expenses and interest 

If the trust-property fail, the trustee is entitled to recover from the 
beneficiary pemnally on whose behalf he acted, and at whose request, ex* 
pressed or implied, he made the payment, the amount of such expenses. 

Where a trustee has, by mistake, m^e an over-payment to the bene- 
Right to be recouped for ficiary, he may reimburse the trust-property out of 
erroneous over-payment. the beneficiary’s interest. If such interest fail, 
the trustee is entitled to recover from the beneficiary personally the amount 
of such over-payment. 
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33* A person other than a trustee who has gained an advantage ftrom a 
Right to indemnity from breach of trust must indemnify the trustee to the 
gainer by breach of trust. extent of the amount actually received by sueh 

person under the breach \ and where he is a beneficiary, the trustee has a 
charge on his interest for such amount. 

Nothing in this section shall be deemed to entitle a trustee to be in- 
demnified who has, in committing the breach of trust, been guilty of fraud. 

34. Any trustee may, without instituting a suit, apply by petition to a 
Right to apply to Court for principal Civil Court of original jurisdiction for 
opinion in managwnent of its opinion, advice, or direction on any present 
trust-jproperty. ^ questions respecting the management or adminis- 

tration of the trust-property, other than questions of detail, difilculty, or 
importance not properdin the opinion of the Court for summary disposal. 

A copy of such petition shall be served upon, and the hearing thereof 
may be attended by, such of the persons interested in the application as the 
Court thinks fit. 

The trustee stating in good faith the factstin such petition, and acting 
upon the opinion, advice, or direction given by the Court, shall be disemec^ 
so far as regards his own responsibility, to have discharged his duties as suck 
trustee in the subject-matter of the application. 

The costs of every application under this section shall be in the discre- 
tion of the Couft to which it is made. 


30. When the duties of a trustee, as such, are completed, he is entitled 
Right to settlement of oo- to have the accounts of his administration of the 
oounts. trust-property examined and settled ; and, where 

nothing is due to the beneficiary under the trust, to an acknowledgement in 
writing tp that effect 

36. In addition to the powers expressly conferred by this Act and by 
^ 1 the instrument of trust, and subject to the restric- 

tions (if any) contained in such instrument^ and 
to the provisions of section seventeen, a^ trustee may do all acts which are 
reasonable and proper for the realization, protection, or benefit of the trust- 
property, and for the protection or support of a beneficiary who is not 
competent to cdhtract. * 

Every trustee in the actual possession or receipt of the rents and profits 
of land as defined in the Land Improvement Act, 1871, shall, for the 
purposes of that Act, be deemed to be a landlord in possession. 

Except with the permission of a principal Civil Court of original 
jurisdiction, no trustee shall lease trust-property for a term exceedinj^ 
tweifby-one years from the date of executing the lease, nor without reserving 
the best yearly rent that can be reasonably obtained. 


37. Where the trustee is empowered to sell any trust-property, he may 

• Power to sell in lot^ and ^be same subject to prior charges or not, and 
either by public auction or either together or in lots, by public auction or 
pnvate contract. private contract, and either at one time or alT 

several times, unless the instrument of trust otherwise directa , 

38. The trustee making any such sale may. Insert such reasonable stipu- 
Power to sell under special latioiis either as to title or evidence of title, or 

conditions. Otherwise, in any condition of sale or contract 

for sale, as he thinks fit ; and may also buy-in the property, or any part 

Power to buy. 5n and r..«.u. “y “I® ‘»y auction, and moind OP 

vary any contract for sale, and ro-sell the property 
so boui^ht in, or as to which the contract is so rescinded, without being 
responsible to the beneficiary for any loss occasioned thereby.' 
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Where a trustee is directed to sell trust-property or to invest trust* 

Time allowed for Belling nfiouey in the purchase of property, he may exer- ' ^ 

iruBt-property. cise a reasonable discretion as to the time of effect- * 

ing the sale or purchase. 

llluatrationB. 

(a.) A bequeaths property to B, direct^og him to sell it with all convenient 
speed, and pay the process to C. This does not render an immediate sale impera^ 
tive. 

(5.) A bequeaths property to B, directing him to sell it at such time and in such 
manner as he shall think nt, and invest the proceeds for the benefit of C. This doei 
not authorize B, as between him and C, to postpone the sale to indefinite pesidd. 

39. For the purpose of completing any such sale, the trustee shall have 
Power to oonyev power to convey or otherwile dispose of the pro* 

perty sold in such manner as may be necessary. 

4a A trustee may, at his discretion, call in any trust-property invested 
W to T«y “ any security, and invest the same on any of ^ 

securities mentioned or referred to in section 
twenty, and from time to time vary any such investments for others of the 
same nature : 

^ Provided thati where there is a person competent to contraoti and 
entitled at the time to receive the income of the trust-property for his life, or 
for any greater estate, no such change of investment shall be made without 
his 4X>nsent in writing. 

41. Where any property is held by a trustee in trust for a minor, such 
Fewer to apply property trustee may, at his discretion, pay to the guariiana 
of mliioni|^ho., for their main- (if any) of such minor, or otherwise apply for or 
tensnoe, so. towards his maintenance or education or advance^ 

ment in life, or the reasonable expenses of his religious worship, marriage, 
or funeral, the whole or any part of the income to which he may be entitled 
in respect of such property ; and such trustee shall accumulate all the residue 
of such income by way of compound interest, by investing the same and the 
resulting income thereof from tilbe to time in any of the securities men- 
tioned or referred to in section twenty, for the benefit of^ the person who 
shall ultimately become entitled to the property from which^such accumula- 
tions have arisen : Provided that such trustee may, at any time, if he thinks 
fit, apply the whole or any part of such accumulations as if the same were 
part of the income arising in the then currenli year. 

Where the income of the trust-property is insufficient for the minor’s 
maintenance or education or advancement in life, or the reasonable expenses 
of his religious worship, marriage, or funeral, the trustee may, wuth the*per- 
mission of a principal Oivil Court of original jurisdiction, but not otherwise, 
apply the whole or any part of such property for or towards such mainte- 
nance, education, advancement, or expenses. 

Nothing in this section shall 1^ deemed to affect the* provision of any* 
local law for the time being in force relating to the persons and property of 
minors. 

4&. Any trustees or trustee may give a receipt in writing for any 
^ ^ . . . mobey, securities, or other moveable property 

Power to give receipts. payable, transferable, or deliverable to them or 

him by reason,* or in the exercise, of any trust or power ; and, in the absence 
of fraud, such receipt shall discharge the person paying, transferring, or 
delivering the same therefrom, and from seeing to the application thereof, 
or being accountable for any loss or misapplication thereof 
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„ ^ . . 43. Two or more trustees actiutt together 

Power to oomponiid.&<.. if and as they think fit- 

(a) accept any composition or any security for any debt or for any pro* 
perty claimed ; 

(d) allow any time for payment of any debt ; 

^c) compromise, compound, abandon, submit to arbitration, or otherwise 
settle any debt, account, claim, or thing whatever relating to the trust ; and, 

(d) for any^qf those purposes, enter into, give, execute, and do such 
agreements, instruments of composition or arrangement, releases, and other 
things as to them seem expedient, without being responsible for any loss 
occasioned by any act or thing so done by them in good faith. 

l^he powers conferred by this section on two or more trustees acting 
together may be exercised by a sole acting trustee when by the instrument 
of trust (if any) a sole trustee is authorized to execute the trusts and powers 
thereof. 

This section applies only if and as far as a contrary intention is not 
expressed in the instrument of trust (if any), and shall have effect subject to 
the terras of that instrument and to the provisions therein contained. 

This section applies only to trusts created after this Act conies into 
force. 


41. When an authority to deal with the trust-property is given to 
Power to Mveral. trustee, trustees, and one of them disclaims or dies, 

of whom one disdaima or the authority may be exercised by the continuing 
dies. trustees, unless from the terms of the instrument 

of trust it is apparent that the authority is to be exercised by a number in 
excess of the number of the remaining trustees. 

45. Where a decree has been made in a suit for the execution of a trust. 
Suspension of trustee’s pow- the trustee must not exercise any of his powers, 
era by decree. except in conformity with such decree, or with the 

sanction of the Court by which the decree has been made, or, whore an 
appeal against the decree is pending, of the Appellate Court 


CHAPTER V. 

Of the Disabilities of Trustees. 

46. A trustee who has accepted the trust cannot afterwards renounce it, 
Trustee cannot renounce excef^t (a) with the permission of a principal Civil 

after acceptance. Court of original jurisdiction, or (6), if the bene- 

ficiary is competent to contract, with Lis consent, or (c) by virtue of a special 
power in the instrument of trust 

47. A trustee cannot delegate his office or any of his duties either to a 

Tru.teo cannot delegate.^ co-trustee or to a strimger, unloM («)the iMtru- 
ment of trust so provides, or (o) the delegation is 
*in the regular course of business, or (c) the delegation is necessary, or (d) the 
beneficiary, being competent to contract, consents to the delegation, 

Eocplanation, — The appointment of an attorney or proxy to do an act 
merely ministerial, and involving no independent discretion, is not a delega- 
tion within the meaning of this section. ' 

lUustrationt, 

(a.) A. bequeaths certain property to B and 0 on certain trusts to be executed 
by them or the survivor of them or the assigns of such survivor. B dies. C may 
bequeath the trust-property to D and £ upon the trusts of A*s will. 
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(6,) A i« a trafltae of oertain property with power to sell the frame. A may ISRStk 
employ an auctioneer to effect the sale. 

(c.) A bequeaths to 6 fihy houses let at monthly rents in trust to collect tiie Aot % 
rents and pay them to C. B may employ a proper person to collect these rents. 

48. When there are more trustees than one, all must join in the execu- 

Co-trusteei cannot act the trusty except where the instrum^t of 

trust otherwise provides. 

49. Where a discretionary power conferred on a trustee is not exer- 
CoDtrol of disorationary cised reasonably and in good faith; such power may 

be controlled by a principal Civil Court of original 
jurisdiction. • 

60. In the absence of express direction to the contrary contaii^ad in 
Trustee may not charifo the instrument of trust or of a contract to the con- 
fer services. trary entered into with the4>ene(iciary or the Court 

at the time of accepting the trust, a trustee has no right to remuneration for 
his trouble, skill, and loss of time in executing the trust. 

Nothing in this section applies to any Official Trustee, Administrator- 
General, Public Curator, or pierson holding a certificate of administration. 

^ 61. A trustee may not use or deal with the trust-property for his own 

Trustee may not use trust- profit or for any Other purpose unconnected with 
property for his own profit. the trust. 

62. No trustee whose duty it is to sell trust-property, and no agent 
Trustee for sale or his agent employed by such trustee for the purpose of the 
may not buy. sale, may, directly or indirectly, buy the same or 

any interest therein, on his own account or as agent for a third person. 


53. No trustee, and no person who has recently ceased to be a trustee. 
Trustee may not buy be- without the permission of a principal Civil 

nefioiary’s interest without Court of original jurisdiction, buy or become mort- 
permission. gagee or lessee of the trust-property or any part 

thereof ; and such permission shall not be given unless the proposed purchase, 


mortgage, or lease is manifestly for the advantage of the beneficiary. 

And no trustee whose duty it is to buy or to obtain a mortgage or lease 
„ ^ ^ , of partlbular property for the beneficiary may buy 

Trustee or pure ase. thereof, or obtain a mortgage or 

lease of it, or any part thereof, for himself. * 


64. A trustee or co-trustee whose duty it is to invest trust-money on 
Co-truBteea may not lend mortgage or personal security must not invest it 
to one of themselves. on a mortgage hj, or on the personal security of, 

himself or one of his co-trusteea 


CHAPTER VI. 

Of the Rights aed Liabilities of the Benbficiabt. 

86. The beneficiary has, subject to the provisions of instrument of 
Bight to rsnta and pro- trust, a right to the rents and profits of the trust-* 
fits. property. 

66. The beneficiary is entitled to have the intention of the author of the 

Right to speoiAo exeou- trif at specifically executed to the extent of the bene- 
tion. ficiary’a interest ; 

and, where there is only one beneficiary and he is competent to contract. 
Bight to traimfer of pos- where there are several beneficiaries and they 
session. are competent to contract and all of one mind, he 

or they may require the trustee to transfer the trust-property to him dr 
them» or to such person as he or they may direct 


0. 0. M.-.T5 
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1882. When property has been transferred or bequeathed for the benefit of 
— a married woman, so that she shall not have power to deprive herself of her 
Act 3. beneficial interest, nothing in the second clause of this section applies tQ 
such property during her marriage. 


llluairationa. 


(a.) Certain Govornment-securities are given to trustees upon trust to accumu- 
late the interest until A attains the age of 24, and then to transfer the gross amount 
to him. A, on attaining majority, may, as the person exclusively interested in the 
trust-property, require the trustees to transfer it immediately to him. 

(6.) A bequeaths Rs. 10,000 to trustees upon trust to purchase an annuity for 
B, who has attained his majority, and is otherwise competent to contract B may 
claim* the Rs. 10,000*. 

(c.) A transfers certain property to B, and directs him to sell or invest it for 
the benefit of C. who is Competent to contract. 0 may elect to take the property 
in its original character. 

67. The beneficiary has a right, as against the trustee and all persons 
Eight to inspect and take claiming under him with notice of the trust, to 
copies of instrument of trust, inspect and take copies of the instrument of trust, 
accounts, &c. documents of title relating solely to the trust- 

property, the accounts of the trust-property, and the vouchers (if any) by 
'which they are supported, and the cases submitted and opinions taken by 
the trustee for his guidance in the discharge of his duty. 

6& The betieficiary, if competent to contract, may transfer his interest, 
Right to transfer benefi- but subject to the law for the time being in force 
cial interest. as to the circumstances and extent in and to 

which he may dispose of such interest : 

Provided that when property is transferred or bequeathed for the benefit 
of a married woman, so that she shall not have power to deprive herself of 
her beneficial interest, nothing in this section shall authorize her to transfer 
such interest during her marriage. 


59. Where no trustees are appointed, or all the trustees die, disclaim, or 
Right to sue for execution discharged, ^nr where, for any other reason, the 
of trust. execution of a trust by the trustee is or becomes 

impraticable, the beneficiary may institute a suit for the execution of the 
trust, and the trust shall, so far as may be possible, be executed by the Court 
until the appointment of a trustee or new trustee. 


60. The beneficiary has a right (subject to the provisions of the instru- 

Bight to proper trurtees. “ent' of trust) that the tru8t-proi»rty rtall ^ 
properly protected and held and administered by 
proper persons and by a proper number of such persons. 


£xpUination L — The following are not proper persons within the mean- 
ing of this section : — 

A person domiefled abroad ; an alien enemy ; a person having an inter- 
•est* inconsistent Vith that of the beneficiary ; a person in insolvent circum- 
stances ; and, unless the personal law of the beneficiary allows otherwise, A 
married woman and a minor. 


Explcmation IL — When the administration of the truiob involves the 
receipt and custody of money, the number of ttustecs should be two at least 


llluBirutionB, 

(a.) A, one of several beneficiariefi, prov.es that By the trustee, has improperly 
disposed pf part of the trust-property, or that the property is in danger ^rem p^s 
being in iDsolveni circumBtances, or iliat he is incapacitated from acting as trUBl^e* 
A may obtain a receiver of the trust- property. ' * ’ 
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(6.) A beqaeaths certain jewels to B in trust for 0. B dies during A’s life- 188Sb^ 
time ; then A dies. G is entitled to have the property conveyed to a trustee for — — r— *• 
him. j Acta 

(c.) A conveys certain property to four trustees in trust for B. Three of the 
trustees die. B may institute a suit to have three new trustees appointed in the 
place of the deceased trustees. 

(d.) A conveys certain property to three trustees in trust for B. All the trus- 
tees disclaim. B mav institute a suit to have three trustees appointed in place of 
the trustees so disclaiming. • • 

^ (e.) A, a trustee for B, refuses to act, or goes to reside permanently ont of 
British India, or is declared an insolvent, or compounds with his creditors, or suffers 
a CO- trustee' to commit a breach of trust. B may institute a suit to have A remov«}d 
and a new trustee appointed in his room. • * 

61. The beneficiary has a right that* his truste^ shall be compelled to 

Bight to compel to any act perform any particular act of his duty aa such, 
duty. and restrained from committing any contemplated 

or probable breach of trust. 

Illustrations. 

• 

(a.) A contracts with B to pay him monthly Bs. 100 for the benefit of 0. B 
writes and signs a letter declaring that he will hold in trust for C the money so to 
be paid. A fails to pay the money in accordance with his contract. G may compel. 

B on a proper indemnity to allow 0 to sue on the contract in B’s name. 

(b.) A is trustee of certain land, with a powef to sell the same and pay the pro- 
ceeds to B and G equally. A is about to make an improvident sale of the land. B 
may sue on behalf of himself and C for an injunction to restrain A from making 
the sale. 

62. Where a trustee has wrongfully bought trust-property, the bene- 
Wrongful purohoao by ficiary has a right to have the property declared 

subject to the trust or re-transferred by thp trustee^ 
if it remains in his hands unsold, or, if it has been bought from him by any 
person with notice of the trust, by such person. But in such case the bene- 
ficiary roust repay the purchase-money paid by the trustee, with interest, 
and such other expenses (if any) as he has properly incurred in the preser- 
yation of the property ; and the trustee or purchaser must (a) account for 
the nett profits of the property, (6) be charged with an occupation-rent, if he 
has been in actual possession of the progerty, and (c) allow the beneficiaty to 
deduct a proportionate part of the purchase-money if the property has been 
deteriorated by the acts or omissions of the trustee or purchaser. 

Nothing in this section — 

(a^ impairs the rights of lessees and others who, before the institution 
of a suit to have the property declared subject to the trust or re-transferred, 
have contracted in good faith with the trustee or purchaser ; or , 

(b) entitles the beneficiary to have the property declared subject to the 
trust or re-transferred where he, being competent to contract, has himself, 
without coercion or undue influence having been brought to bear on him, 
ratified the sale to the trustee with full knowledge of the facts of the 
and of his rights as against the trustee. 

63. Where trust-property comes into the hands of a third person in- 
PolloMng trust property— consistently with the trust, the beneficiary may 

Sato the ^haads^of tmrd require him to admit formally, or may institute a 
suit for a declaration, that the property is com* 

, prised in tho trust. 

Where the trustee has disposed of trust-property, and the money or 
Into that into whiob it has Other property which he has received therefor cais 
heeo oonyerted. be traced in his handSi or the hands of his legal 
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1882. representative or legatee, the beneficiary has, in respect thereof, rights as 
■■ ■— nearly as may be the same as his rights in respect of the original trust* 
Act 2. property, 

llluttrationB, 

(a.) A, a trustee for B, of Rs. 10,000, wrongfully invests the Rs, 10,000 in the 
purchase of certain land. B is entitled to the land. 

(b.) A, a trustp^, wrongfully parchases land in his own name, partly with hiS 
own money, partly with money subject to a trust for B. B is entitled to a charge 
on the land for the amount of the trust-money so misemployed. 

Saying of rights of certain 64. Nothing in section sixty-three entitles 
iranartrees. • the beneficiary to any right in respect of property 

in the hands of — 

(a) a transferee in good faith for consideration without having notice 
of the trust, either when the purchase-money was paid, or when the con- 
veyance was executed, or — 

(p) a transferee for consideration from such a transferee. 

A judgment-creditor of the trustee attaching and purchasing trust-pro- 
perty is not a transferee for consideration within the meaning of this section. 

Nothing in section sixty-three applies to money, currency notes, and 
negotiable instruments in the hands of a ho)td fi>le holder to whom they have 
passed in circulation, or shall be deemed to affect the Indian Contract Act, 
1872, section 108, or the liability of a person to whom a debt or charge is 
transferred. 

65- Where a trustee wrongfully sells or otherwise transfers trust-pro* 
AcjuSation by of afterwards himself becomes the owner 

tnist-prajjQTty wrongfully con- of the property, the property again becomes subject 
to the trust notwithstanding any want of notice 
on the part of intervening transferees in good faith for consideration. 

66. Where the trustee wrongfully mingles the trust-property with his 
Right in case of blended own, the benisficiary is entitled to a charge on the 

property. whole fund for fhe amount due to him. 

67. If a partner, being a trustee, wrongfully employs trust-property 
Wrongful employment by »» the business or on the account of the partner- 

partner-trustee of trust-pro- ship, no Other partner is liable therefor in his per- 
perty for partnership pur- gonal capacity to the beneficiaries, unless he had 
notich of the breach of trust. 

The partners having such notice are jointly and severally liable for the 

breach of trust. 

« 

IlluBtratiom. 


(a.) A and B are partners. A dies, having bequeathed all his property to B in 
trust for Z, and appointe*d B his sole executor. B, instead of winding-up the affairs 
•of the partnership,^ retains all the assets in the business. Z may compel him, as 
partner, to account for so much of the profits as are derived from A’s share of the 
capital. B is also aiisweraide to Z for the improper employment of A’s assets. 

(&.) A, a trader, bequeaths his property to B in trust for C, appoints B hi® sole 
executor, and dies. B enters into partnership with*X and Y in the same trade, and 
employs A’s assets in the partnership-business. B gives an indemnity to X and Y 
against the claims of C. Here X and Y are jointly liable with B to 0 as having 
knowingly become parties to the breach of trust committed by D. • 

i^in bi^Vof ‘uoatT ®8' Where one of several beneficiaries — 

(o) joins in committing breach of trust, or 
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(6) knowingly obtains any advantage thereform, without the consent of 1882# 
the other beneticiaries, or 

(c) becomes aVare of a breach of trust committed or intended to be 
committed, and either actually conceals it, or does not, within a reasonable 
time, take proper steps to protect the interests of the other beneficiaries, or 

(d) has deceived the trustee, and thereby induced him to commit a 

breach of trust, ^ 

Jfhe other beneficiaries are entitled to have all his •beneficial interest 
impounded as against him and all who claim under him (otherwise than as 
transferees for consideration without notice of the breaoh) until the loss 
caused by the breach has been compensated. ^ » 

When property has been transferred or bequeathed for the benefit of 
a married woman, so that she shall not have power ta deprive herself of her 
beneficial interest, nothing in this section applies to such property during 
her marriage. 

69. Every person to whom a beneficiary transfers his interest has the 
• Righto and liability of nghH . and is subject to the liabilities, o£ the ' 
beneficiary’s transferee. beneficiary in respect of such interest at the date 

of the transfer. 


CHAPTER VII. 

Op Vacating the Office op Trustee. 


Office how vacated. 


70. The oflSce of a trustee is vacated by his 
death or by his discharge from his office. 


DiMharge of trustee. 71. A trustee may be discharged from his 

ofiSce only as follows : — » 

! a) by the extinction of the trust \ 
bj by the completion of his duties under the trust ; 

(c) by such means as may be prescribed by the instrument of trust ; 

(c^) by appointment under tl\js Act of a new trustee in his place ; 

(e) by consent of himself and the beneficiary, or, where there are more 
beneficiaries than one, all the beneficiaries being competent to contract, or 
(y ) by the Court to which a petition for his discharge is’presented under 
this Act. 


72. Notwithstanding the provisions of section eleven, every trustee may 
Petition to be discharged Apply by petition \o a principal Civil Court of ori- 

from trust. ginal jurisdiction to be discharged from his office ; 

and if the Court finds that there is sufficient reason for such discharge, it 
may discharge him accordingly, and direct his costs to be paid out of the 
trust-property. But where there is no such reason, the Court shall not dis- 
charge him, unless a proper person can be found to take his place. 

73. Whenever any person appointed a trustee disclaitAs, or any trustee^ 
Appointment of new trus- either original or substituted, dies, or is, for a con- 

tees on death, he. tinuous period of six months, absent from British 

Indiat or leaves British India for the purpose of residing abroad, or is de- 
clared an insolvent, or desires to be discharged from the trust, or refuses or 
becomes, in the opinion of a principal Civil Court of original jurisdiction, 
unfit or personally incapable to act in the trust, or accepts an inconsistent 
trust, a new trustee may be appointed in his place by — 

(a) the person nominated for that purpose by the instrument of trust 
(if any), or 
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(6) if there be no such person, or no such person able and willing to aotf 
the author of the trust if he be ali^e and competent to contract, or the sur^ 
viving or continuing trustees or trustee for the time being, or legal represeni- 
tative of the last surviving and continuing trustee, or (with the consent of 
the Court) the retiring trustees, if they all retire simultaneously, or (with the 
like consent) the last retiring trustee. 

^ Evry such appointment shall be by writing under the hand of the person 
making it * * ^ 

On an appointment of a new trustee the number of trustees may be in- 
creased. • 


cThe Official Ij^rustee may, with his consent, and by the order of the 
Court, be appointed under this section, in any case in which only one trustee 
is to ^ appointed, and« 3 uch trustee is to be the sole trustee. 

The provisions of this section relative to a trustee who is dead include 
the case of a person nominated trustee in a will but dying before the testator, 
and those relative to a continuing trustee include a refusing or retiring 
trustee if willing to act in the execution of the^power. 

74. Whenever any such vacancy or disqualification occurs, and it is 
Appointment by Court. impracticable to appoint a new trustee under 

section seventy-three, the beneficiary may, without 
instituting a suit, apply by petition to a principal Civil Court of original 
jurisdiction for tiie appointment of a trustee or a new trustee, and the Court 
may appoint a trustee or a new trustee accordingly. 

In appointing new trustees, the Court shall have regard (a) to the wishes 
Rule for selecting new of the author of the trust as expressed in or to be 
trustees. inferred from the instrument of trust ; (6) to the 

wishes of the person (if any) empowered to appoint new trustees ; (c) to the 
question whether the appointment will promote or impede the execution of 
the trust ; and (d) where there are more beneficiaries than one, to the in- 
terests of all such beneficiaries. 


76. Whenever any new trustee is appointed under section seventy-three 
Vestingof trust-property in or section seveftty-four, all the trust-property for 
new trustees. the time being vested in the surviving or continuing 

trustees or trustee, or in the legal representative of any trustee, shall become 
vested in such new trustee, either solely or jointly with the surviving or con- 
tinuing trustees or trustee as the case may require. 

Every new trustee so appointed, and every trustee appointed by a Court 
Powers of new trustees. either before or after the passing of this Act, shall 

have the same powers, authorities, and discretions, 
and ghall in all respects act, as if he had been originally nominated a truBtee 
by the author of the trust. 


76. On the deatlj, or discharge of one of several co-trustees, the trust 
Survival of trust. ^ survives, and the trust-property passes to the others, 

* unless the instrument of trust expressly declares 

otherwise. 


CHAPTER VIII^ 

Of the Extinction of Trusts. 

Trust how extinguished. 77. A trust is extinguished — 

(a) when its purpose is completely fulfilled ; or 
(f») when its purpose becomes unlawful ; or 
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^ ^ (c) when the fulfilment of its purpose becomes impossible by destruction 1882i 
t>f the trust-property or otherwise ; or “ " " 

(d) when the trust, being revocable, is expressly revoked. ^ 

Revocation of trust. ^ created by will may be revoked 

at the pleasure of the testator. 

A trust otherwise created can be revokc^d only — 

(а) where all the beneficiaries are competent to contract — by their 

consent j • • 

(б) where the trust has been declared by a non-testamentary instrument 

or by word of mouth — in exercise of a power of revocation expressly reserved 
to the author of the trust ; or ^ » 

(c) where the trust is for the payment of the debts of the author of the 
trust, and has not been communicated to the creditors — at the pleasure of 
the author of the trust. 

Illustration. 


A conveys property to B in trust to sell the same, and pay, out of the proceeds, 
the claims of A’s creditois. A ceserves no power of revuciitioo. If no communica- 
tion has been made to the creditors, A may revoke the trust ; but if the creditors 
are parties to the arrangement, the trust cannot be revoke«l without their consent. 

Revocation not to defeat 79. No trust can be revoked by the author of 

what trustees have duly the trust so as to defeat or prejudice what the 
trustees may have duly done in (Execution of the 
trust. 


CHAPTER IX. 


Of certain Obligations in the Nature of Trusts. 


Where obligation in nature 80. An obligation in the nature of a trust is 

of trust is created. created in the following cases. 


81. Where the owner of property transfers or bequeaths it, and it cannot 
Where it does not appear inferred, consistently with the attendant cir- 
tbat transferor intended to cumstaiTces, that he intended to dispose of the 
dispose of beneficial interest, beneficial interest therein, the transferee or legatee 
must hold such property for the benefit«of the owner or his kgal representa- 
tive. 

Illustrations. 


(a.) A conveys land to B without consideralPion, and declares no trust of any 
part. It cannot, consistently with the circumstauceB uuder which the transfer Is 
made, be inferred that A intended to transfer the beneficial interest in the land. B 
bolds the land for the benefit of A. • 

(6.) A conveys to B two fields, Y and Z, and declares a trust of Y, but says 
nothiug about Z. It caunot, coosistently with the circumstauceB under which the 
transfer is made, be inferred that A intended to transfes the beneficial interest in 
Z. B liolds Z for the benefit of A. , 

(c.) A transfers certain stock belonging to him into the joint names of biiiTself 
and B. It cannot, consistently with the cifcuinsiances under which the transfer is 
made, be inferred that A intended to transfer the beneficial interest in the stock 
during his life. A and B hold the stock for the benefit of A during his life. 

(d.) A makes a gift of ce];{bain land to bis wife B. She takes the beneficial 
interest in the land free from any trust in favour of A, for it may be inferred fiom 
the circumstances that the gift was for B*s benciii. 

82. Where proper jby is transferred to one person for a consideration paid 
Transfer to one for con- or provided by another person, and it appears 
sideratioD paid by another. that such other person did not intend to pay or 
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1882. provide such consideration for the l)enef]t of the transferee, .the transferee 

-7 must hold the property for the benetit of the person paying or providing the 

Act 2. consideration. 

Nothing in this section shall be deemed to affect the Code of Oivil Pro- 
cedure, section 317, or Act No. XI. of 1859 (to improve the law^ relating to 
sales of land for arrears of revenue m the Lower Frovinces undtr the^Bengal 
Fresidencyf section 36. 

83* Where a jbrust is incapable of being executed, or where the trust 
Trust inoopaWe of eseou- “ completely executed without exhausting the 
tion, or executed ^without trust-property, the trustee, in the absence, of a 
exhausting trust-property. direction to the contrary, must hold the trust-pro- 
perty, or so much thereof as is unexhausted, for the benefit of the author 
of the trust or his legaj representative. 

Illustrations, 

(o.) A convoys certain land to B — 

“ upon trust,’* and no trust is declared ; or 

• “ upon trust to be thereafter declared,” and nonsuch declaration is ever made ; or 

upon trusts that are too vague to be executed ; or 
upon trusts that become incapable of taking effect ; or 
“ in trust for C,** and C renounces his interest under the trust. 

In each of these cases B holds the land for the benefit of A. 

(6.) A transfers 'Rs. 10,000 in the four per cents, to B in trust to pay the 
interest annuallygaccruing due to G fur her life. A dies. Then 0 dies. B holds 
the fund for the benetit of A’s legal representative. 

(c.) A conveys land to B upon tiust to sell it, and apply one moiety of the 
proceeds for certain charitable purposes, aud the other for the maintenance of the 
worship of an idol. B sells the land, but the charitable purposes wholly fail, and 
the nmintenance of the worship doe.s not exhaust the second moiety of the proceeds. 
B holds ufio first moiety and the part unapplied of the second moiety for the benefit 
of A or his legal representative. 

(d.) A b« queaths Rs. 10,000 to B, to be laid out in buying land to be conveyed 
for purposes which either wholly or partially fail to take effect. B holds for the 
benetit of A's legal representative the undisposed of interest in the money or laud -if 
purchased, 

84. Where the owner of property tiftinsfers it to another for an illegal 

purpose, and such purpose is not carried into execu- 
Transfer for illegal purpose, transferor is not as guilty as the trans- 

feree, or the effect of permitting the transferee to retain the property might 
be to defeat the provisions of any law, the transferee must hold the property 
for the benefit of the transferoi. 

85. Where a testator bequeaths certain property upon trust, and the 
Bequest for illegal pur- purpose of the trust appears on the face of the 

pose. will to be unlawful, or during the testator’s life- 

time the legatee agrees with him to apply the property for an unlawful pur- 
pose, the legatee inugt hold the property for the benefit of the testator’s 
le^al represeiita^ve. 

Where property is bequeathed, and the revocation of the bequest is 
Bequest of which revo- prevented by coercion, the legatee must hold the 
cation is prevented by coer- property for the benefit of the testator’s legal 
representative. * * 

86. Where property is transferred in pui^uance of a contract which is 
Transfer pursuant to re- liable to rescission or induced by fraud or mistake, 

scindabie contract. the transferee must, on receiving •notice to that 

effect, hold the property for the benefit of the transferor subject to repayment 
oy the latter of the consideration actually paid. 
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87^ Wher^ a debtor becomes the executor or other legal representative 
Debtor b^cotxiing creditor's of his creditor, he must hold the debt for the 
representative. benefit of the persons interested therein. 

88. ti^here a trustee, executor, partner, agent, director of a company, 
Advantii^o gained by fidu- legal adviser, or other person bound in a fiduciary 

character to protect the interests of another person 
by availing himself of his character, gains for .himself any.pecuniary advan- 
tage, or where any person so bound enters into any dealings under circum- 
stances in which his own interests are, or may be, adverse to those of such 
other person, and thereby gains for himself a pecuniary advantage, he must ' 
hold for the benefit of such other person the advantage so gained. 

lllmtrations. * 

(a.) A, an executor, bii 3 *s at an undervalue from B, a legatee, his claim under 
the will. B is ignorant of the value of the bequest. A must hold for the benefit 
of B*,thtt dift’erence between tlie price and value. 

{A.) A, a truHtoe, uses the trust- property for the. purpose of his own business. 
A holds for the benefit of his beneficiary the profits arising for such user. 

(c.) A, a trustee, retires from his trust in consideration of his successor paying 
him a sum of 11101103 '. A holds such money for the benefit of his beneficiary. 

(d.) A, a partner, buys land in his own name with funds belonging to the part- 
nership. A holds such land for the benefit of the partnership. 

(tf.) A, a partner, eiiiplo 3 »ed on behalf of himself and his co-pal^nors in negotiat- 
ing the terms of a lease, clandestinely stipulates with the lessor for payment to him- 
self of a lAkli of rupees. A holds the lakh for the benefit of the partnership. 

(/.) A and B are partners. A dies. B, instead of winding up the affairs of 
the partnership, retains all the assets in the business. B must account ts A's legal 
representative for the profits arising from A’s share of the capital. 

(^.) A, an agent employed to obtain a lease for B, obtains the lease f of himself. 
A holds the lease for the benefit of B. 

{h.) A, a guardian, buys up for himself incumbrances on his ward B*s estate at 
an undervalue. A holds for tlie benefit of B the incumbrances so bought, and can 
only charge him with what he has actually paid. 

89. Where, by the exercise of*uudue influence, any advantage is gained 
Advantage gained by ex- in derogation of the interests of another, the 

ercUe of undue inAuence. person gaining such advantage wfthout consider- 
ation, or with notice that such influence has been exercised, must hold the 
advantage for the benefit of the person whoso interests have been so pre- 
judiced. • 

90. Where a tenant for life, co-owner, mortgagee, or other qualified 
Advantage gained by qua- owner of any property, by availing himself of his 

lifted owner. position as such, gains an advantage in derogation 

of the rights of the other persons interested in the property, or where any 
such owner, as representing all persons interested in sach property, gains any 
advantage, he must hold, for the benefit of all persons s<^ interested, the 
advantage so gained, but subject to repayment by such persons of their due* 
share of the expenses properly incurred, and to an indemnity by the same 
persoxpi against liabilities properly contracted, in gaining such advantage. 

. Illustrations, 

.. • 

(a.) A, the tenant for life of leasehold property, renews the lease in his own 
name and for his own benefit. A holds the renewed lease for the benefit of alt 
those interested in the old lease. 

( 6 .) A vilinge belongs to a Hindu family. A, one of its members, pays 
nazratia to Government, and thereby procures his name to be entered as the in&mdAr 
of thb village. A holds the village for the benefit of himself and the otlot 
members. 


0. 0. M.— 76. 



602 


TRUSTS. 


(e.) A mortganfes land to B, wbo enters into poBsession. B allows the GoTern* 
ment revenue to fall into arrear with a view to the land being; put up for sale and 
his becoming himself the purchaser of it. The land is accordingly sold to B. 
Subject to the repayment of the amount due on the mortgage and of his expenses 
properly incnrred as mortgagee, B holds the land for the benefit of A. 


91. Where a person acquires property with notice that another person 
I^perty ^ ^quirqd, with entered into an existing contract affecting, that 
Botioe of existing contract. property, o£ which specific performance could be 
enforced, the former must hold the property for the benefit of the latter to 
tile extent necesshry to give effect to the contract. 

^2. Where a' person contracts to buy property to be held on trust for 
Purchase by person con^ certain beneficiaries, and buys the property accord- 
iraoting to buy property to ingly, he must hold the property for their benefit 
bs held on trust. ^ extent necessary to give effect to the con- 

tract. 


93. Where creditors compound the debts due to them, and one of such 
Advantage secroctly gained creditors, by a secret arrangement with the debtor, 
by one of several compound- gains an undue advantage over his co-creditors, ‘ he 
ing creditors. must hold for the benefit of such creditors the 


advantage so gained. 

94. In any^ case not coming within the scope of any of the preceding 
Oonstruotive trusts in cases sections, where there is no trust, but the person 
not expressly provided for. having possession of pr operty h as not the whole 
beneficial interest therein, he must hold the property for the benefit of the 
persons having such interest, or the residue thereof (as the case may be), te 
the extent necessary to satisfy their just demands. 


Jlluiirations. 


(a.) A, an executor, distributes the assets of his testator B to the legatees 
without having paid the whole of 6*8 debts. The legatees hold for the benefit of 
B*s creditors, to the extent necessary to satisfy their just demands, the assets so 
distributed. 

(A) A by rojstake assumes the character of a trustee for B, and under colour of 
the trust receives certain moneys. B may compel him to account for such moneys. 

(c.) A piakes a gift of a lakh of rupees to B, reserving, to himself, with B’a 
assent, power to revoke at pleasure the gift as to Rs. 10,000. The gift is void aa 
to Bs. 10,000, and B holds that su^ for the benefit of A. 

95. The person holding property in accordance with any of the preced- 
ObKgor’s duties, liabilities, ing sections of this chapter must, so far as may 

and disabilities. be, perform the same duties, and is subject, so far 

as may be, to the same liabilities and disabilities, as if he were a trustee of 
the property for the pt;rson for whose benefit he holds it : 

• • Provided that (a) where he rightfully cultivates the property, or employs 

it in trade or business, he is entitled to reasonable remuneration for his 
trouble, skill, and loss of time in such cultivation or employment ; and (b) 
where he holds the property by virtue of a contract with the person for 
whose benefit be holds it, or with any one through whom such person claims, 
he may, without the permission of the Court, buy or become lessee or mort- 
gagee of the property or any part thereof. , 

96. Nothing contained in this chapter shall impair the rights of trans- 
Slaving of rights of tonS forees in good faith for eonsideration, or create an 

Wi purckiffit, obligation in evasion of any law for the time being 

in force. 
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THE SOHEDULR 

Statute. 


Year and chapter. 

Short title. 

Extent of repeal. 

• • 

29 Car, 11., o. 3 ... 

The Statute of Frauds. 

• 

Sections 9, 10, and 11. 


Acts of the Gotbrnor-Genbbal im Oounoiii. 


Number and year. 

Short title. 

4 

Extent of repeal. 

i 

XXVIII. of 1866... 

1 

1 

1 ■ 

The Trustees’ and Mort- 
gagees* Powers Act, 
1866. 

• 

• 

• 

Sections 2, 3, 4, 5, 32, 33, 34, 35, 33, 
and 37. 

In sections 39 and 43 the word 
“trustee** wherever it occurs ; and 
in section 43 the words ^ manage- 
ment or ** and ^e trust-property 
or.” 

• 

I. of 1877 ... 

The Specific Relief Act, 
1877. 

In section 12 the first ilFustration. 

• , 


1882. 

Aot2. 
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THE ROYAL CHARTER ACT/ 

24 & 25 VIC., CAP. 104. 


AN ACT FOR ESTABLISHING HIGH COURTS OF JUDICATURE 

IN INDIA. 

Be it enacted by the Queen’s Most Excellent Majesty^ by and with the 
advice and consent of the Lords Spiritual and Teroporaj^ and Commons, in 
this present Parliament assembled, and by the authority of the same, as 
follows : — • * 

1. It shall be lawful for Her Majesty, by Letters Patent under the 

High Courts may be esta- Seal of the United Kingdom, to erect and 

blished in the several Preai- establish a High Court of Judicature at Fort Wil- 
dencies of India. Ham in Bengal for the Bengal Division of the 

Presidency of Fort William aforesaid, and by like Letters Patent to erect 
and establish like High Courts at Madras and Bombay for those Presidencies 
respectively, such High Courts to be established in the said several Presiden- 
cies at such time or respective times as to Her Majesty may seem fit, and the 
High Court to be established under any such Letters Patcyit in any of the 
said Presidencies shall be deemed to be established from and after the publi- 
cation of such Letters Patent in the same Presidency, or such other time as 
in such Letters Patent may be appointed in this behalf. 

2. The High Court of Judicature at Fort William in Bengal, and at the 

* ^ , Presidencies of Madras and Bombay respectively, 

Constitution of ig our s. gjjaii consist of a Chief J ustice and as many Judges, 

not exceeding fifteen, as Her Majesty may, from time to time, think fit to 
appoint, who shall be selected from — 

Jst, — Barristers of not less than five years’ standing ; or, 

2nd. — Members of the Covenanted Civil Service of not less than ten 
years’ standing, and who shall have served as Zila Judge, or shall have exer- 
cised the like powers as those of a Zila Judge for at least thfbe years of that 
period ; or, 

Srd. — Persons who have held Judicial Office not inferior to that of 
Principal Sadr Amin or Judge of a Small Cau^se Court for a period of not less 
than five years j df, 

ith . — Persons who have been Pleaders of a Sadr Court or High Court 
for a period of not less than ten years, if such Pleaders of a Sadr Court Ishall 
have been admitted as Pleaders of a High Court : 

Provided that not less than one-third of the J ud^es of such High Courts 
respectively, including the Chief Justice, shall be Barristers^and not less than 
one-third shall be Members of the Covenanted Civil Service. * » 

******** 


24&25 

Vic., 

Cap. 

104. 


jk. All the Judges of the High Courts established under this Act shall 
.Tenure of office of Judges, ^ofd their offices during Her Majesty’s pleasure : 
and resignation. PA>vided that it shall be lawful for any Judge of a 

High Court to resign such office of J udge to the Governor-General of India 
in Council or Governor in Council of the Presidency in which such High 
Court is established. 

6. The Chief Justice of any such High Court shall have rank and 
Precedence of Judges of precedence before the other Judges of the same 
High Court. Court, and such of the other Judges of such Court 
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24 & 25 on iti| establishment shall have been transferred thereto from the Supreme . 
Vic., Court shall have rank and precedence before the J udges of the High Court 
Gap. not transferred from the Supreme Court, and, expect as aforesaid, all the 
104. Judges of each High Court shall have rank and precedence according to the 
seniority of their appointments, unless otherwise provided in their Patents. 

6. Any Chief Justice or Judge transferred to any High Coiirt from the 
Salaries, &c., of Judges of Supreme Court shall receive the like salary and be 
High Courts. entitled to the like retiring pension and advan- 

tage as he would have been entitled to for, and in respect of, service in the 
SupiQBme Court, if^such Court had been continued, his service in the High 
Court being reckoned as service in the Supremo Court ; and, except as afore- 
said,* it shall be lawful for the Secretary of State in Council of India to fix 
the salaries, allowances, furloughs, retiring pensions, and (where necessary) 
expenses for equipment and voyage of the Chief J ustices and J udges of the 
several High Courts under this Act, and from time to time to alter the Mme : 

* Provided always that such alteration shall not affect the salary of any 
Judge appointed prior to the date thereof. 

7- Upon the happening of a vacancy in the office of Chief Justice, and 

PrOTision for racncy of tho “"y ‘jj® 

offlceof Chief Justice or other or>GeneraI in Council or Governor in Council, aa 
Judge. • case may be, shall appoint one of the Judges 

of the same High Court to perforin the duties of Chief TTustice of the said 
Court until some person has been appointed by Her Majesty to the office of 
Chief J ustice of the same Court, and has entered on tho discharge of tho 
duties of such office, or until the Chief Justice has returned from such 
absence f and upon the happening of a vacancy in the office of any other 
Judge of any such High Court, and. during any absence of any such Judge, 
or on the appointment of any such J udge to act as Chief J ustice, it shall be 
lawful for the Governor-General in Council, or Governor in Council, as the 
case may be, to appoint a person, with su^di qualifications as are required in 
persons to be appointed to the High Court to act as a Judge of the said 
High Court, and the person so appointed shall be authorised to sit and te 
perform the duties of a J udge of th^ said Court until some person has been 
appointed by Her Majesty to the office of Judge of the same Court, and haa 
entered on the discharge of the duties of such office, or until the absent 
Judge has returned from such ^absence, or until the GovernorGeneral in 
Council or Governor in Council, as aforesaid, shall see cause to cancel tho 
appointment of such acting Judge. 

8. Upon the establishment of such High Court as aforesaid in tho 
Abolition of Supreme Courts Presidency of Fort William in Bengal, the Su* 
and Sadr Courts. c preme Court and the Court of Sadr Diwdni Addlat. 

jand Sadr Nizdmat Addlat at Calcutta in the same Presidency shall be aboi<^ 
ished. 

And upon the establishment of such High Court in the Presidency of 
Madras, the Supreme Court and the Court of Sadr Adalat and FaujdM 
Ad&lat in the same Presidency shall be abolished. 

And upon the establishment of such High Court in the Presidency of 
Bombay, the Supreme Court and the Court of Sadr Diwdni Addlat and Sadr 
Faujddri Adalat in the same Presidency shall be abolished. 

And the records and documents of the several Courts so abolished ia 
each Presidency shall become and be records and documents of the Higla 
Court establish^ in the same Presidency. ^ 
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9. Each of the High Courts to be established under this Act shall have 24 & 29. 
Jurisdlotion and powers of and exercise all such civil, criminal, admiralty and 

High Courts. vice-admiralty, testamentary, intestate, and matri- "J* 

monial jurisdiction, original and appellate, and all such powers and authority 
for and in relation to the administration of justice in the Presidency for 
which it is established, as Her Majesty may, by such Letters Patent as afore- 
said, grant and direct, subject, however, to such directions^^pd limitations as 
to the exercise of Original Civil and Criminal Jurisdiction beyond the limits 
of the Presidency-town as may be prescribed thereby ; and, save as by such 
Letters Patent as may be otherwise directed, and suV)ject *and without, pre- 
judice to the legislative powers in relation to the matteiRs aforesaid of the 
Governor-General of India in Council, the High Court to be established in 
oach Presidency shall have and exercise all jurisdiction and every power and 
authority whatsoever in any matter vested in any of the Courts in the same 
Presidency abolished under this Act at the time of the abolition of such 
last-mentioned Courts. 

10. [Repealed by 28 Vic,, c, 15, s. 2.] 

11. Upon the establishment of the said High Courts in the said Presi- 
Exifiting provisions applies- dencies respectively, all provisions then in force in 

ble to Supreme Courts to ap- India of Acts of Parliament, or of any Orders of 
ply to High Courts. Majesty in Council, or Chanters, or of any 

Acts of the Legislature of India, which at the time or respective times of 
the establishment of such High Courts are respectively applicable to the 
tSupreme Courts^ at Fort William in Bengal, Madras, and Bombay respect- 
ively, or to the Judges of those Courts, shall be taken to be applicable to 
the said High Courts and to the Judges thereof respectively, so far aa may be 
oonsistent* with the provisions of this Act and the Letters Patent to be issued 
in pursuance thereof, and subject to the legislative powers in relation to the 
matters aforesaid of the Governor-General of India in OounciL 


12. Prom and after the abolition of the Courts abolished as aforesaid in 
Provision aa to pending pro- any of the said Presidencies, the High Court of 
«eediaga in abolished Courts, the same Presidency shall have juri^iction over all 
proceedings pending in such abolished Courts at the time of the abolition 
thereof, and such proceedings and all previous proceedings in the said last- 
mentioned Courts shall be dealt with as if the same had been had in the said 
High Court, save that any such proceedings *may be continued as nearly as 
circumstances permit, under and according to the practice of the abolished 
Courts respectively. • 

IS. Subject to any laws or regulations which may be made by the 
Power to HiRh Court, to- Governor-General in Oouncil, the High Court es- 
provide for oxeroise of juris- tablished in any Presidency under this Act may, 
diotion by single Judges or by its own rules, provide for the ^exercise, by One • 
Division Courts. more J udges, or by Division Courts constituted 

by two or more Judges of the said High Court, of the original and appellate 
jurisdiction Vested in such Gourt in such manner as may appear to such 
Court to be convenient for the due administration of justice. 

14 The Chief J ustice of each High Court shall, from time to time. 
Chief Justice t8 determine determine what Judge in each case shall sit alone, 
what Judges shall sit alone or and what Judges of the Court, whether with or 
in the Division Courts. without the Chief Justice, shall constitute the 

several Division Courts as aforesaid. 


* Sea Per Peacock, O.J., 2 B. L. B. Full Beach Rulings, 26, 27* 
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a Hijjh Court in and for any 
portion of tlio torritories 
within Her Majesty’s doini- 
nions in Irniia not included 
within the limits of the local 
jurisdiction of another Hiy:h 
Court. « 


15. fEachof the High Courts established under this Act shall have 

superintendence over all Courts which may be- 
to'^rame 3eTof subject to its appellate jurisdiction, and shall have ■ 
practice for subordinate power to call for returns and to direct the transfer 
q£ suit or appeal from any such Court to any 
other Court of equal or superior jurisdiction, and shall have pover to make 
and issue genera^ rules for regulating the practice and proceedings of such 
Courts, and also to prescribe forms for every proceeding in the said Courts 
for which it shall think necessary that a forjn be provided, and also for keep- 
ing all books, eiitries, and accounts to be kc^pt by the officers, and also to 
settlb tables of fees to be allowed to the Sheriff, Attorneys, and all Clerks 
and Officers of Courts, and from time to time to alter any such rule or form 
or table ; and the rules so made, and the forms so framed, and the tables so 
settled, shall be used and observed in the said Courts : Provided that such 
general rules and forms and taVdes be not inconsistent with the provisions of 
any law in force, and shall, before they are issued, have received the sanction, 
in the Presidency of Fort William, of the Governor-General in Council, and, 
in Madras or Bombay, of the Governor in Council of the respective Presi- 
dencies. 

16. Tt shall be lawful for Her Majesty, if at any time hereafter Her 

Tj Majesty see fit so to do, by Letters Patent under 

HorMa3esty.may<csW.Ush the United Kingdom, to erect 

and establish a High Court of Judicature in and 
for any portion of the territories within Her Ma- 
jesty's dominions in India, not included within the 
limits of the local jurisdiction of another High 
Court, to consist of a Chief Justice and of such 
number of other Judges with such qualifications as are required in persons 
to be appointed to the High Courts established at the Presidencies hereinbefore 
mentioned, as Her Majesty, from time to time, may think fit to appoint ; and 
it shall be lawful for Her Majesty, V)y such Letters Patent, to confer on such 
Court any such jurisdiction, powers, and authority as under this Act is autho- 
rized to bo co\iferred on, or will become vested in, the High Court to be 
established in any Presidency hereinbefore mentioned ; and subject to the 
directions of such Letters Patent, all the provisions of this Act, having 
reference to the High Court established in any such Presidency, and to the - 
Chief Justice and otlier Judges* of such Court, and to the Governor-General 
or Governor of the Presidency in which such High Court is established, 
shall, as far as circumstances may permit, be applicable to the High Court 
established in the said territories, and to the Chief Justice and other Judges 
thereof, and to the person administering the government of the said terri- 
tories. ^ 

• • 17. It shall be lawful for Her Majesty, if Her Majesty shall so think 

Othcror.upp)emontal Cl.ar- “"X t*"'® '7*!*'" y®"” 

ters mi\y bo gr.antod within lishmeiit of any High Court under this Act, by 
three yeai^ after the esfcab- Her Letters Patent, <o revoke all pr such parts or 
i» mont o any i ourt. provisions as Her Majesty may think fit of the 
Letters Patent by which such Court vvas established, and to grant and make 
such other powers and provisions as Her Majesty may think and as might 
have been granted or made by such first I^otters Patent, or without any such 
revocation as aforesaid, by like Lijtters Patent, to grant and make any addi- 
tional or supplementary powers and provisions which might have been gtanted 
or lade in the first instance. 

18. [Repealed hj 28 Fie., c, ij, «. 2.’\ 
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19. The word “Barrister" in this Act shall be deemed to • include Letter^ 
rnterpretation of terms. Barrators of England or Ireland or Members of Patent. 

the Faculty of Advocates in Scotland ; and the r 

Words ^ “ Qovemor-General ” and “ Governor ” shall comprehend the officer 
administering the government. 


LETTERS PATENT FOR THE HIGH COURT OF'JUDICATURE 
AT FORT WILLIAM IN BENGAL . 

Bearing date the 28th December 1865. • • 

Victoria, by the grace of God, of the United Kwigdom of Great Britain 
to , ... and Ireland, Queen, Defend(*,r of the Faith, to all 

to whom these presents shall come, greeting : 
'Whereas, by an Act of Parliament, passed in the twenty-fourili and twenty- 
fifth years of Our reign, intituled “ An Act for establishing High Courts of 
Judicature in India,’* it was, amongst other things, enacted that it should be 
lawful for Her Majesty, by Letters Patent under the Great Seal of the 
United Kingdom, to erect and establish a High Court of Judicature at Fort 
William in Bengal for the Bengal Division of the Presidency of Fort 
William aforesaid, and that such High Court consist of a Qhief Justice and 
as many Judges, not exceeding fifteen, as Her Majesty might, from* time to 
time, think fit to appoint, who should be selected from among persons quali- 
fied as in the said Act is declared : Provided always that the persons who, 
at th6 time of the establishment of such High Court, were Judges of the 
Supremo Court of J udicature and permanent J udges of the Oourt^ of Sadr 
Diwaiii Adalat or Sadr Addlat of the same Presidency, should be and 
become Judges of such High Court without further appointment for that 
purpose, and the Chief Justice of such Supreme Court should become the 
Chief Justice of such High Court, and that, upon the establishment of such 
High Court as aforesaid, the Supt^me Court and the Court of Sadr Diwdni 
Addlat and Sadr Hizdmat Addlat at Calcutta, in the said Presidency, should 
be abolished : * « • 

And that the High Court of Judicature so to be established should 
have and exercise all such civil, criminal, admiralty and vice-admiralty, 
testamentary, intestate, and matrimonial jurisdiction, original and appellate, 
and all such powers and authority for and in relation to the administration 
of justice in the said Presidency as Her Majesty might, by such Letters 
Patent as aforesaid, grant and direct, subject, however, to such direotiona 
and limitations as to the exercise of original, civil, and criminal jurisdiction 
beyond the limits of the Presidency-town as might be prescribed thereby ; 
and, save as by such Letters Patent might be otherwise directed, and subject 
and without prejudice to the legislative powers in relatioiT to the mattery 
aforesaid of the Governor-General of India in Council, the High Court so to 
be established should have and exercise all jurisdiction, and eve^ power and 
authority whatsoever, in aay manner vested in any of the Courts in the 
same Presidency abolished ujider the said Act at the time of the abolition of 
such last-mentioned Courts : 

And wlvareas We did, upon full consideration of the premises, think 
fit to erect and establish, and by Our Letters Patent under the Great Seal 
of the United Kingdom of Great Britain and Ireland, bearing date at West- 
minster, the fourteenth day of Jtfay, in the twenty-fifth year of Our reign, 
in the year of Our Lord one thousand eight hundred and sixty-two, did, 
accordingly, for Us, Our heirs and successors, erect and establish, at Fort 

• 0. 0. M.-^77 
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Litton WilHan^ in Bengal, for the Bengal Division of t^e Freeideno; of Fort 
Fiateilit. William aforesaid, a High Court of Judicature, which should be called the 

T High Court of Judicature at Fort William in Bengal, and did thereby 

constitute the said Court to be a Court of Record \ and whereas We did 
thereby appoint and ordain that the said High Court of Judicature at Fbr^, 
William in Bengal should, until further or other provision should be mad® 
by Us or Our heirs and successors in that behalf, in accordance with tlie 
recited Act, consist of a Chief Justice and thirteen Judges, and did thei^by, 
in addition to the persons who, at the time of the establishment of the 
said High Court, were Judges of the Supreme Court of Judicature and 
permanent Judges of the Court of Sadr Diwani Addlat in the said Presi- 
dency respectively, constitute and appoint certain other persons, being respect- 
ively qualified, as in thti said Act is declared, to be Judges of the said High 
Court : 

• And whereas, on the thirtieth day of January one thousand eight hun- 
dred and sixty -three, We did, in the manner in the said recited Act, provide^ 
direct, and ordain that the said High Court should consist of a Chief Jus- 
tice and fourteen Judges : 

And whereas by the said recited Act it is declared lawful for Her Ma- 
jesty, at any time within three years after the establishment of the said High 
Courts by Her Letters Patent, to revoke all or such parts or provisions as 
Her Majesty might think fit of the Letters Patent by which such Court 
was established, and to grant and make such other powers and provisions as 
Her Majesty might think fit, and as might have been granted or made by 
such first Letters Patent : 

And whereas by the Act of the twenty-eighth of Our reign, chapter 
fifteen, entitled ** An Act to extend the term for granting fresh Letters Pa- 
tent for the High Courts in India, and to make further provision respecting 
the Territorial J urisdiction of the said Courts,** the time for issuing fresh 
Letters Patent has been extended to the first of January one thousand eight 
hundred and sixty-six : 

And whereas, in order to make furtfier provision respecting the consti- 
tution of the said High Court, and the administration of justice thereby, 
it is expedients that the said Letters Patent, dated the fourteenth of May 
one thousand eight hundred and sixty -two, should be revoked, and that 
some of the powers and provisions thereby granted and made should be 
granted and made with amendments and additional powers and provisions 
by fresh Letters Patent : 

JL. Now know ye that We, upon full consideration of the premisej^ and 
Revocation of former Let- of Our special grace, certain knowledge, and mere 
tere Patent. motion, have thought fit to revoke, and do by these 

presents (from and aftqr the date of the publication thereof, as hereinafter 
provided, and sybject to the provisions thereof), revoke Our said Letters 
Patent of the fourteenth of May one thousand eight hundred and sixty-two, 
except so far as the Letters Patent of the fourteenth year of His Majesty 
King George the Third, dated the twenty-sixth of March one thousand fevei^ 
hundred and seventy-four, establishing a Supreme Court of* Judicafciire at 
Fort William in Bengal, were revoked or deterii/kined thereby. 

2. And We do by these presents grant, direct, and ordain Uiat, not- 
, Higrh Court at Port Wii- withstanding the revocation kA the, ssid Lathm 
Ham to be continued. Patent of the fourteenth of May one thouflriii^ 

«ght hundred and sixty-two, the High Court of Judicature, called the 
wurt of Judicature at Fort William in Bengal, shall be and oontinitt, IMI 
fxou\ the time of the origiital erection and establistaiuent tbeieofi 4h6 
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Ootirt of Jo^icataro at Port William in Bengal for the Bengal Dtviafon of 
the Bresideiicy of Fort William aforesaid, and that the said Court shall fee Patent* 
end continue a Court of Record, and that all proceedings commenced in the 
said High Court prior to the date of the publication of these Letters Batent«‘'°”®* ' 
shall fee continued and depend in the said High Court as if they had ooih' 
menced in the said High Court after the date of such publication, and that 
all rules and orders in force in the said High Court it|liiv)d lately before the 
data of the publication of these Letters Patent shall continue in force, except 
so far as t)^ same are altered hereby, until the same are altered by com- 
petent authority. 

3* And We do hereby appoint and ordain that the |)er8on and persons 
Jlidgea of the said Hi^h who shall, immediately J;>efore the date of the 
Court to be continued. publication of these Letters Patent, be the Chief 

Justice and Judges, or acting Chief Justice or Judges, if any, of the said 
High Court of Judicature at Fort William in Bengal, shall continue to be 
the Chief Justice and Judges, or acting Chief Justice or Judges, ci the 
said High Court, until furtlier or other provisions shall be made by Ua or 
Our heirs and successors in that behalf, in accordance with^ihe said recited 
Act for establishing High Courts of Judicature in India. 

4. And We do hereby appoint and ordain that every clerk and minis- 
OlerkH, &c., of the said terial officer of the said High Court of Judicature 
Uifrh Court to be continued. at Fort William in Bengal, appointed by virtue of 
the said Letters Patent of the fourteenth of May, one thousand eight hundred 
and sixty-two, shall continue to hold and enjoy his office and employment, 
with the salary thereunto annexed, until he be removed from such office and 
employment ; and he shall l»e subject to the like power of removal, regula- 
tions, and provisions as if he were appointed by virtue of tbesS Letters 
Patent. 


5. And We do her<jby ordain that the Chief Justice and every Judge 
1 j j 1 — shall be, from time to time, appointed to the 
JudKe . declaration. ^ Judicature at Fort William in 

Bengal, previously to entering upon the execution of the duties of his office, 
i^hnll make and subscribe the following dt^olaration before siych authority or 
person as the Governor-General in Gouilcil may commission to receive it : — 
“I, A, B.f appointed Chief Justice [or a Judge] of the High Court of 
Judicature at Fort William in Bengal, do solemnly declare that I will faith- 
fully perform the duties of my office to the* best of my ability, knowledge, 
and judgment.” 


6. And We do hereby grant, ordain, and appoint that tlio said High 
Court of Judicature at Fort William in Bengal 
shall have and use, as occasion may require, a seal 
bearing a device and impression of Our Royal Armft, with an exergue or 
label surrounding the same, with this inscription, “ The Seal of the Higb 
Court at Fort William in Bengal.” And We do further grant, ordain, and 
appoint that the said seal shall be delivered to and kept in the custody of 
the Chief Justice, and in case of vacancy of the office of phief Justice, or 
during any absence of the Chief Justice, the same shall be delivered over and 
kept ill the custody of the person appointed to act as Chief Justice, under the 
provisions of • section 7 of the said recited Act; and We do further grant, 
ordain) and appoint that whensoever it shall happen that the office of Olnef 
Justice or of the Judge to whom the custody of the said seal be committed 
shall be vacant, the said High Court shall be and is hereby authorized and 
empowered to demand, B<‘ize, and take the said seal from any person or per- 
spns whbtnsodver, by wlmt ways and means soever the same may [have come 
to his, her, or their possessions 
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7. We do hereby further grant, ordain, and appoint that all writs, 

^ ^ . summonses, precepts, rules, orders, and, other man* 

Wnts, c., ow o issue. datory process to be used, issued, or awarded by the 

said High Court of Judicature at Fort William in Bengal, shall ran and be 
in the name and style of Us or Our heirs and successors, and shall be sealed 
with the seal of the said High Court. 

8. And We do hereby authorize and empower the Chief Justice of the 

said High Court of Judicature at Fort WiHia'm in 
ppoin men ^ Bengal from time to time, as occasion may require, 

and subject to any rules and restrictions which may be prescribe by^the 
Governor>General in Council, to appoint so many and such clerks and other 
ministerial officers as shi^l be found necessary for the administration of justice, 
and the due execution of all the powers and authorities granted and com- 
mitted to the said High Court by these Our Letters Patent. And We do 
hereby ordain that every such appointment shall be forthwith submitted to 
the approval of the Governor-General in Council, and shall be either con- 
firmed or disallowed by the Governor-General in Council ; and it is Our 
further will and pleasure, and We do hereby, for Us, Our heirs and succes- 
sors, give, grant, direct, and appoint that all and every the officers and clerks 
to be appointed as aforesaid shall have and receive respectively such reason- 
able salaries as the Chief Justice shall, from time to time, appoint for each 
office and place respt'ctively, and as the Governor-General in Council shall 
approve of : Provided always, and it is Our will and pleasure, that all and 
every the officers and clerks to be appointed as aforesaid shall be resident 
within the limits of tlie jurisdiction of the said Court so long as they shall 
hold their respective offices ; hut this proviso shall not interfere with or pre- 
judice th5 right of any officer or clerk to avail himself of leave of absence 
under any rules prescribed by the Governor-General in Council, and to absent 
himself from the said liiuits during the term of such leave, in accordance 
with the said rules. 


9. And We do hereby authorize and •empower the said High Court of 
Powers of Ilisfh Court in Judicature at Fort William in Bengal to approve, 
awlmitting Advocator, Vakils, admit, an dt enrol such and SO many Advocates, 
and Attorneys. Vakils, and Attorneys as to the said High Court 

shall seem meet ; and such Advocates, Vakils, and Attorneys, shall he and 
are hereby authorized to appear^for the suitors of the said High Court, and 
to plead or to act, or to plead and act, for the said suitors, according as the 
said High Court may, by its rules and directions, determine, and subject to 
such rules and directions. 

10* And We do hereby ordain that the said High Court of Judicature 
In making rales for thf Fort William in Bengal shall have power to 
qualifioations, fcc., of Advo- make rules for the qualifications and admission of 
oates^ Vakils, and Aftomeys. proper persons to be Advocates, Vakils, and Attor- 
neys-at-law of the said High Court, and shall be empowered to remove or'to 
suspend from practice, on reasonable cause, the said Advocates, Vakils, or 
Attorney 8-at-law ; and no person whatsoever, Viirtj such Advocates, Vakils, or 
Attorneys, shall be allowed to act or to plead for, or on behalf of, any suitor 
in the said High Court, except that any suitor shall be allowed to appear, 
plead, or act on his own behalf, or on behalf of a co-suitor. * 


As to Civil Jurisdiction, 

11. And We do hereby ordain that the said High Court of Judioatare 
Local of ordinary at Fort William in Bengal shall have and e|:eroi8e 

^ J^'nwiKjtion. ordinary original civil^jurisdiction within such local 
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Hitiits as may, from time to time, be declared and prescribed by any \a^ made Lettiow 
by competent legislative authority for India, and until some local limits shall 
be so declared and prescribed within the limits declared and prescribed by the « , 

proclamation fixing the limits of Calcutta, issued by the Governor-General ® ® 

in Council on the tenth day of September in the year of our Lord one thousand 
seven hundred and ninety- four, and the ordinary original civil jurisdiction of 
the said High Court shall not extend beyond the limits for the time being 
declared and prescribed as the local limits of such jurisdiction. 

12* And We do further ordain that the said High Court of Judicature 
Ori^nal luriadiction as to ut Fort William in Bengal, in the exercise of its 
■'I'ts. ordinary original civil jurisdiction, shall be *em- 

powered to receive, try, and determine suits of every description, if, in the 
case of suits for land or other immoveable property, such land or property 
shall be situated, or in all other cases if the cause of action shall have arisen, 
either wholly, or, in case the leave of the Court shall have been first obtained, 
in part, within the local limits of the ordinary original jurisdiction of the 
said' High Court, or if the defendant, at the time of the commencement 
of the suit, shall dwell, or carry on business, or personally work for gain 
within such limits : except that the said High Court shall not have such ori- 
ginal jurisdiction in cases falling within the jurisdiction of the Small Cause 
Court at Calcutta, in which the debt or damage, or value of the property 
sued for, does not exceed one hundred rupees. 

13. And We do further ordain that the said High Court of Judicature 
Kxtraordinary original ju- at Fort William in Bengal shall have power to 

risiliction. remove, and to try and determine, as a Court of 

extraordinary original jurisdiction, any suit being or falling within tjie juris- 
diction of any Court, whether within or without the Bengal Division of the 
Presidency of Fort William, subject to its superintendence, when the said 
High Court shall think proper to do so, either on the agreement of the par- 
ties to that effect, or for purposes of justice, the reasons for so doing being 
recorded on the proceedings of the Said High Court. 

14. And We do further ordain that, where plaintiff has several causes of 
As to joinder of causes of action against defendant, such caus^ of action not 

action. being for land or other immoveable property, and 

the said High Court shall have original jurisdiction in respect of one of such 
causes of action, it shall be lawful for the said High Court to call on the de- 
fendant to show cause why the several causes of action should not he joined 
together in one suit, and to make such order for trial of the same as to the 
said High Court shall seem fit. * 

- 16. And We do further ordain that an appeal shall lie to the said High 
Appwl from Court, of on-. Court <>* Judicature at ForJ William in Bengal 
ginai jurisdiction to the High from the judgment (not being a 8<intence or order 
Court in its appellate juris- passed or made in any criminal trial) of one Judge * 
of the said High Court, or of one Judge of any 
Division Court, pursuant to section 13 of the said recited Act, and that an 
appeal shall also lie to the said High Court from the judgment (not being a 
sentence or order as aforesaidj of two or more Judges of the said High Court, 
or of such Division Court, wherever such J udges are equally divided in opi- 
nion, and do n&t amount in number to a majority of the whole of the Judges 
of the said High Court at the time, being ; but that the right of appeal from 
other judgments of Judges of the said High Court or of such Division Court 
shall be to Us, Our heirs or successors, in Our or their Privy Council as 
hereinafter provided. 
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Letters And We do further ordain that the said High Court of XudhSturei 

Patent* Appeal from Courts in Pro- at Fort William in Bengal shall be a Court of Ap^ 

Z ^ vincea peal from the Civil Courts of the Bengal IMvi^ 

Jaengai* Presidency of Fort William,. and from all othei' Courts subject to^ 

its superintendence, and shall exercise appellate jurisdiction in such ckues as 
are subject to appeal to the said High Court by virtue of any laws or regula*; 
tions now in forqje; 

17. And We do further ordain that the said High Court of Judioaturo' 
JurfcdicHon os to infants at Fort William in Bengal shall havn the like 

and limaticB. power and authority with respect to the Arsons 

Bnd*estates of infants, idiots, and lunatics within the Bengal Division of the 
Presidency of Fort William, as that which was vested in the said High Ostirt 
immediately before the publication of these presents. 

< 18. And We do further ordain that the Court for relief of iiisolvent 

Provision with respect to debtors at Calcutta shall be held before one of the 

fhe Insolvent Court. Judges of the said High Court of Judicature at 

Fort William in Bengal, and the said High Court, and any such Judge there- 
of, shall have and exercise, within the Bengal Division of the Presidency of 
Fort William, such powers and authorities with respect to original and ap- 
pellate jurisdiction, and otherwise, as are constituted by the laws rtdating to 
insolvent debtoos in India. 

19. And We do further ordain that, with respect to the law or equity 
In the exercise of ordinary to he applied to each case coming before the said 

original civil jurisdiction. High Court of Judicature at Fort William in Ben-, 
gal, in the exercise of its ordinary original civil jurisdiction, such law or 
equity shall be the Jaw or equity which would have been applied by the said 
High Court to such case if these Letters Patent had not issued. 

20. And We do further ordain that, with respect to the law or equity 

In the exoretiie of extra- conscience to be applied to each 

ordinary original civil juris- cause coming bofore the said High Court of Judi- 
cature at Fort Wiiliain in Bengal, in thfi exercise 
of its extraordinary original civil jurisdiction, such law or equity and rule 
of good conscience shall he the law or equity and rule of good conscience, 
which would have been applied to such case by any local Court having juris- 
diction therein. 

r 

21. And We do further ordain that, with respect to the law or ec^uity 
Tn tho exercise of appel- &ud rule of good conscience to he applied by the 

late jtirisdiction. said High Court of Judicature at Fort William . 

Bengal to each case coming before it in the exercise of its appellate jurisdic- 
tion, such law or equity and rule of good conscience shall he the law or equity 
and rule of good consAcnc?! which the Court in which the proceedings in such 
•case were origii7ally instituted ought to have applied to such case. 

22. And Wo do further ordain that the said High Court of Judicature 
Ordinary original jurisdic- frt Fort William in Bengal shall have ordinary 

tion. original criminal jurildiction within the iocaPHinlta. 

of its ordinary original civil jurisdiction ; and* also in respect of all such 
persons both within the limits of the Bengal Division. at the Presidency of 
Fort William and beyond such limits, and not within the^ limits of thfr 
criminal jurisdiction of any other High Court or Courts estahlislied by 
potent legislative authority for India, as the said High-Court of Judicature, 
at Fort William in Btmgnl shall have criminal jurisdiction over at tbs d^te. 
of the publication of these presents. ^ 
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23. And Wo do further orduin that the eaid High Court of Judicature Lettdm 
_ at Fort William in Bengal, in the exercise of its Patent. 

ordinary original criminal jurisdiction, shall be 
mipowored to try all persons brought before it in due course of law. ^ oongfia. 

24 And We do further ordain that the said High Court pf Judicature 
Extiaordtnary original ju- at Fort William in Bengal aball have pxtraordi- 
rifKiiction. nary original criminal jurisdiction* over all persons 

reading in places within the jurisdiction of any Court now subject to the 
^upermteudence of the said High Court, and shall have authority tp try at 
its discretion any such person iirought before it on charges preferred hy^ the 
Advocate^General, or by any Magistrate or other Officer specially empowered 
by the Government in that behalf. • 

26. And We do further ordain that there shall be no appeal to the said 
Astoa al Ac H'gh Court of Judicature at Fort William ia 

appea s, . Bengal from any sentence or order passed or made 

in any criminal trial before tlie Court of original jurisdiction which may he 
constituted by one or more Judges of the said High Court. But it shall be 
at the discretion of any such Court to reserve any point or points of law for 
the opinion of the said High Court. 

26. And We do further ordain that on such point or points of law 

. . _ . ... ^ being so reserved as aforesaid, efr on its being 

8 vt 9 w o |u giuen . Advocate-General that in hia 

judgment there is an error in the decision of a point or points of law decided 
by the Court of original criminal jurisdiction, or that a point or points of 
law which has or have been decided by the said Court should be further 
considered, the said High Court shall have full power and authority to 
review the case, or such part of it as may be necessary, and finally deter- 
mine such point or points of law, and thereupon to alter the sentence passed 
by the Court of original jurisdiction, and to pass such judgment and sentence 
as to the said High Court shall seem right 

27. And We do further ordain that the said High Court of Judicature 

. Af>pe«U fipoL Courts in at Fort William in Bengal shall Jtie a Court of 
ProvinoeB. appeal from tire Criminal Courts of the Bengal 

Division of the Presidency of Fort William, and from all other Courts 
subject to its superintendence, and shall exercise appellate jurisdiction ia' 
such cases as are subject to app(^al to the sald^High Court by virtue of any 
law now in force. 


28. And We do further ordain that the said High Court of Judicature 
As to referred oases and <^t Fort William in Bengal shall be a Court of 
revision of trials. reference and revision from the Criminal Court 

subject to its appellate jurisdiction, and shall have po^er to hear and deter- 
mine all such cases referred to it by the Sessions Judges, 8r by any other * 
Officers now -authorized to refer cases to the said High Court, and to revise 
all such cases tried by any Officer or Court possessing criminal jurisdiction, 

^ as are 4Mfibjeot to reference to, or revision by, the said High Court. 


29» And We ()o furthet* ordain that the said High Court shall hava 
' As to transfer of a case power to direct the transfer of any orinnnal case 
from one Oour^ to^nother. or appeal from any Court to any other Court Of 
equal or .superior jurisdiction, and also to direct the preliminary investi^taOH 
or trial of any criminal case by any Officer or Court otherwise eompeteat 
to investigate or try it, though such case belongs in ordinaiy course to ^ 
jurisdiction of some other Officer or Court 
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g Criminal Law under which Puniahmmta to he mjlieteJL 

Letters 30. And We do further ordain that all persons brought for trial before 
Patent. the said High Court of Judicature at Fort William 

^ Indian Penal Code. Bengal, either in the exercise of its original 

Bengal, jurigtjiction, or in the exercise of jurisdiction as a Court of appeal, reference, 
or revision, charged with any offence for which provision is made by Act 
No XLV. of 18(?Cr, called the “ Indian Penal Code,** or by any Act amend- 
ing or excluding the said Act which may have been passed prior to the publi- 
cation of those presents, shall be liable to punishment under the said Act or 
Acts, and not otherwise. 

Exercise of Jurisdiction on Circuit or Special Commission, 

31. And We do further ordain that whenever it shall appear to the 
Judges may sit in other Governor-General in Council convenient tUt the 
places by way of circuit or jurisdiction and power by these Our Letters Patent, 
. special commission. recited vested in the said High 

Court of Judicature at Fort William in Bengal, should be exercised in any 
place within the jurisdiction of any Court, now subject to the superintendence 
of the said Higli Court, other than the usual place of sitting of the said 
High Court, or at several such places by way of circuit, the proceeding in 
cases before the said High Court at such place or places shall be regulated 
by any law relating tliereto which has been or may be made by competent 
legislative authority for India. 


Civil. 


Admiralty and Vice- Admiralty Jurisdiction, 

32. And We do further ordain that the said High Court of Judicature 
at Fort William in Bengal shall have and exercise 
all such civil and maritime jurisdiction as may now 

be exercised by the said High Court as a Court of admiralty or of vice- 
admiralty, and also such jurisdiction for the trial and adjudication of prize 
causes and other maritime questions arisiig in India as may now be exercised 
by the said High Court. 

33. And jfV'e do further ordain that the said High Court of Judicature 

Criminal \^illiam in Bengal shall have and exercise 

all such criminal jurisdiction as may now be exer- 
cised by the said High Court as a Court of admiralty or vice>admiralty, or 
otherwise in connection with ifiaritinie matters or matters of priza 


Testamentary and Intestate Jurisdiction, 

34. And We do further ordain that the said High Court of Judicature ^ 
at Fort William in Bengal shall have the like power and authority as that 
which may now be lawfully exercised by the said High Court [except within 
, th/i limits of the jurisdiction for that purpose of any other High Court estab- 
lished by Her Majesty*8 Letters Patent] in relation to the granting of pro- 
bates of last wills and testaments, and letters of administration of the goods, 
chattels, credits, and all other effects whatsoe^r of persons dying intiestate, 
whether within or without the said Bengal Division subject to the orders of 
the Governor-General in Council as to the period when the said High Court 
shall cease to exercise tratamentary and intestate jurisdiction^in any place or 
pl^s beyond the limits of the provinces or places for which it was estalv 
lished] ; Provided always that nothing in these Letters Patent contained shall 
interfere with the provisions of any law which has been made by competent 
legislative authority for India, by which power is given to any other Court 
to grant such probates and letters of administration. 
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JNeArimenM^ Jurisdiction, 

85> And We do further ordain that the aaid High Court of Judicature Ijetters 
at Fort William in Bengal ahall have jurisdiction, within the Bengal Division patent^ 
of the Presidency of Fort William, in matters •aiatrinionial between Our — 
subjects professing the Christian religion : Provided always that nothing Bengal, 
herein contained shall be held to interfere with the exercise of any jurisdic- 
tion in matters matrimonial by any Court not estal>1ished by Royal Charter 
within the said Presidency lawfully possessed thereof. 

Powers of single Judges and Division Courts. 

m • 

8& And We do hereby declare that any function which is hereby 
directed to be performed by the said High OouA of Judicature at Fort 
William in Bengal in the exercise of its original or appellate jurisdiction 
may be performed by any J udge, or by any Division Court thereof appointed 
or constituted for such purpose, under the provisions of the thirteenth 
section of the aforesaid Act of the twenty-fourth and twenty-fith years of 
Our reign ; and if such Division Court is composed of two or more Judges, 
and the J udges are divided in opinion as to the decision to be given on any 
point, such point shall be decided according to the opinion of the majority 
of the Judges, if there shall be a majority, but if tlie Judges should be 
equally divided, then the opinion of the senior J udge shall iprevail. 

Regulation of Civil Proceedings. 

37. And We do further ordain that it shall be lawful for the said High 
Court of Judicature at Fort William in Bengal, from time to time, to make 
rules and orders for the purpose of regulating all proceedings in civil cases 
which may be brought before the said High Court, including proceedings in 
its admiralty, vice-admiralty, testamentary, intestate, and matrimonial juris- 
dictions respectively ; Provided always that the said High Court shall 
be guided in making such rules and orders as far as possible by the pro- 
visions of the Code of Civil ProceSure, being an Act passed by the Governor- 
Ocneral in Council, and being Act No. VIII. of 1859, and the provisions of 
any law which has been made, amendiilg or altering the sanfe, by competent 
legislative authority for India. 

Regulation of Criminal Proceedings. 

38. And We do further ordain that {he proceedings in all criminal 
cases which shall be brought before the said High Court of Judicature at 
Fort William in Bengal in the exercise of its ordinary original criminal 
jurisdiction, and also in all other criminal cases over which the said High 
Court had jurisdiction immediately before the publication of these presents, 
dhall be regulated by the procedure and practice trhich was in use in the 
said High Court immediately before such publication, sulQeet to any .law 
which has been or may be made in relation thereto by competent legislative 
authority for India \ and that the proceedings in all other criminal cases 
chalk be regulated by the Code of Criminal Procedure prescribed by an Act 
passed by the Governor-Gqperal in Council, and being Act No. XXY. of 
1861, or by such farther or other laws in relation to criminal procedure as 
may have b^n or may be made by such authority as aforesaid. 

As to Prioy Council Appds. 

89. And we do farther ordain that any person or persons may appeal 
to Our heirs and sucoessors, in Our or thi^ir Privy Council, in any matter 
not b(teg o( eviminal jarisdiotioB, from nny fin«d judgment, decree, or order 

# 0, 9. M.-7$ 
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Letters of the said High Court of Judicature at Fort William in Bengal made on 
Patent, appeal, hud from any final judgment, decree, or order made in the exercise 

^ of original jurisdiction by a majority of the full number of Judges of the 

Bengal, High Court, or of any Division Court from which an appeal shall not 
lie to the said High Court under the provision contained in the 15th clause 
of these presents : Provided, in either case, that the sum or matter at issue 
is of the amount or value of not less than 10,000 rupees, or that such judg- 
ment, decree, or "Order, shall involve, directly or indirectly, some claim, de- 
mand, or question to or respecting property amounting to or of the value of 
not less that 10^000 rupees ; or from any other final judgment, decree, or 
order made eitheI^ on appeal or otherwise as aforesaid, when the said High 
Court shall declare that the case is a tit one for appeal to tTs, Our heirs or 
successors, in Our or thtir Privy Council : subject always to such rules and 
orders as are now in force, or may from time to time be made, respecting 
appeals to Ourselves in Council from the Courts of the said Presidency, ex- 
cept so far as the said existing rules and orders respectively are hereby 
varied ; and subject also to such further rules and orders as We may, with 
the advice of Our Privy Council, hereafter make in that behalf. 

40. And We do further ordain that it shall he lawful for the said High 
l-Yom interlocutory jiidg- Court of Judicature at Fort William in Bengal, at 
meuts. its discretion, on the motion, or, if the said High 

Court be not sitting, then for any Judge of the said High Court, upon the 
petition of any party who considers himself aggrieved by any preliminary or 
interlocutory judgment, decree, order, or sentence of the said High Court in 
any such proceeding as aforesaid, not being of criminal jurisdiction, to grant 
permission to such party to appeal against the same to IJs, Our heirs and 
successor, in Our or their Privy Council, subject to the same rules, regula- 
tions, and limitations as arc herein expressed respecting appeals from final 
judgments, decrees, orders, and sentences. 


41. And We do further ordain that from any judgment, order, or seri- 
. tence of the Hv^h Court of Judicature at Fort 

n cnmina cases, &c. William in Bengal, made in the exercise of original 

criminal jurisdi 9 ,tion, or in any criminal case where any point or points of 
law have been reserved for the opinion of the said High Court in manner 
hereinbefore provided, by any Court which has exercised original jurisdiction, 
it shall be lawful for the person aggrieved by such judgment, order, or sen- 
tence to appeal to Us, Our heifs or successors in Council, provided the said 
High Court shall declare that the case is a fit oiiofor such appeal, and under 
such ponditions the said High Court may establish or require, subject always 
to such rules and orders as We may, with the advice of Our Privy Council, 
hereafter make in that behalf. 


42. And We do further ordain that in all cases of appeal made from 
« As to transmission^f copies any judgment, order, sentence, or decree of the said 
of evidence, kc. High Court of Judicature at Fort William in Ben- 

gal to Us, Our heirs or successors, in Our or their Privy Council, such High 
Court shall certify and transmit to Us, Our hejrs and successors, in Our or 
thfiir Privy Council, a true and correct copy of all evidence, proceedings,* 
judgments, decrees, and orders had or made in such cases appealed, so far as 
th<i same have relation to the matters of app<sa1, such copies to be certified 
under the seal of the said High Court ; and that the said High Court shall 
mso certify and transmit to Us, Our heirs and successors, in Our or their 
Privy Council, a copy of the reasons given by the Judges of such Court, or 
»y any of such Judges, for or against the judgment or determination appeal- 
ed against. And Wo do further ordain that the said High Court shall, in 
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all cases o£ appeal to Us, Our heirs or successors, conform to and execute, or Letted 
cause to be executed, such judgments and orders as We, Our heir^ or succes- Parent. 
Bors, in Our or their Privy Council, shall think fit to make in the premises, " H 
in such manner as any original judgment, decree, or decretal orders, or other 
order or rule of the said High Court, should or might have been executed. 


Powers of Government to call for Records^JccT 

43. And it is Our further will and pleasure that the said High Court of 
Judicature at Fort William in Bengal shall comply with sUch requisitions as 
as may be made by the Government for records, returnsyi and statements, in 
such rorm i^pd manner as such Government may deem proper. 

Powers of Indian Legislature preserved* 

44. And We do further ordain and declare that all the provisions of 
these Our Letters Patent are subject to the legislative powers of the Govern- . 
or-General in Council, exercised at meetings for the purpose of making laws 
and regulations, and also of the Governor-General in cases of emergency 
under the provisions of an Act of the twenty-fourth and twenty-fifth years 
of Our reign, chapter sixty-seven, and may be in all respects amended and 
altered thereby. 

As to Provisions of former Letters Patent* 

45. And it is Our further will and pleasure that these Letters Patent 
shall be published by the Governor-General in Council, and shall come into 
operation from and after the date on which effect shall have been given to 
them \ so much of the aforesaid Letters Patent granted by His Majesty King 
*George the Third as was not revoked or determined by the said Letters Patent 

of the fourteenth of May one thousand eight hundred and sixty-two, and is 
inconsistent with these Letters Patent, shall cease, determine, and bo utterly 
void, to all intents and purposes whatsoever. 

In Witness whereof Wo ha«e caused these Our Letters to be made Pa- 
tent. Witness Ourself at Westminster, the twenty-eighth day of December 
in the twenty-ninth year of Oui' reign. ^ 

(Signed) 0. ROMILLY. 


LETTERS PATENT FOR ESTABLKHING A HIGH COURT 
IN THE N. W. PROVINCES. 

Dated March 17 ^ 1866, 

Victoria, by the Grace of God, of the United Kingdom of Great Britain 
Recital of Acts Ireland, Queen, Def<nTder of^ the Paith, to all 

' ® ° ' to whom these presents shall come, ^greeting : Where- 

as, by an Act of Parliament passed in the twenty-fourth and twenty-fifth, 
years of Our reign, intituhd “ An Act for establishing High Courts of Judi- 
cature in India,” it was, amongst other things, enacted that it should be lawful 
for Her Majesty, by letters Patent under the Great Seal of the United 
Kingdom, to erect and establish a High Court of Judicature at Fort William 
in Beiigal fos the Bengal Division of the Presidency of Fort William afore- 
said, and that such High Court should consist of a Chief J ustice and as many 
Judges, not exceeding fifteen, as Her Majesty might, from time to time, think 
(it to appoint, who should be selected from among persons qualified as in the 
said Act is declared ; Provided always that the persons who, at the time of 
the establishment of such High Court, were J udges of the Supreme GouH of 
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Letters Judicatijre,^ and permanent Judges of the Court of Sadr Diwdm Addliit cxr 
Patent, Sadr Ada\at of the same Presidency, should be and become J udges of such 
• " ^ High Court without* further appointment for that purpose, and the Chief 
N.W,P. Justice of such Supreme Court should become the Chief Justice of such High 
Court, and that, upon the establishment of such High Court as aforesaid, the 
Supreme Court and the Court of Sadr Diwani Adalat and Sadr Nizdmat 
Addlat at Caloat|ii^ in the said Presidency, should be abolished : 

And that the High Court of Judicature so to be establislied should have 
and exercise all such civil, criminal, admiralty and vice*admiralty, testamen- 
tary, intestate, and matrimonial jurisdiction, original and appellate, and ali 
8uoh*powers and authority for and in relation to the administration of justice 
in the said Presidency as^ Her Majesty might, by such Letters Patent as afore- 
said, grant and direct, subject, however, to such directions and limitations, as 
to the exercise of original, civil, and criminal jurisdiction beyond the limits 
of the Presidency-towns, as might bo prescribtMi thereby ; and save as hy such 
. liCtters Patent might be otherwise directed, and subject and without prejudiee 
to the legislative powers in relation to the matters aforesaid of the Govenior*- 
Goneral of India in Council, the High Court so to be established should have 
and exercise all jurisdiction, and every power and authority whatsover, in any 
manner vested in any of the Courts in the same Presidency abolished under 
the said Act at the time of the al>olition of such last-mentioned* Court : 

And whereat it is further declared by the said recited Act that it shall 
be lawful for Us by Letters Patent to erect and establisli a High Court of 
Judicature in and for any portion of the territories within Her Majesty’s 
Dominions in India, not included within the limits of the local jurisdiction of 
another High Court, to consist of a Chief Justice and such numl>er of other 
Judges, With such (qualifications as were by the same Act required in person# 
to be appointed to the High Courts established at the said Pi-esidencies, as wo 
from time to time might think fit to appoint ;and that, subject to the direc- 
tions of the Letters Patent, all the provisions of the said recitc^d Act relative * 
to High Courts and to the Chief Justice an(} other Judges of such Courts, and 
to the Governor-General, or Governor of the Presidency in which such High 
Courts were established, shall, as far as circumstances u»ay permit, be appti<* 
cable to any new High Court which iijay be established in the said territories, 
and to the Chief J ustice and other J udges thereof, and to the persons ad- 
ministering the government of the said territories : 

And whereas We did, upon Cull consideratio>n of the premises, think fit 
to erect and establish, and by Our Letters Patent under the Great Seal of 
the United Kingdom of Gr(?at Britain and Ireland, bearing date at West- 
minster, the fourteenth day of May in the twenty-fifth year of Our reign. In 
the year of our Lord on© thousand eight hundred and sixty-two, did aocord- 
Wgly, for Us, Our heir^and successors, erect and establish, at Port William 
in Bengal, for th^ Bengal Division of the Presidency of Fort William afcMe- 
s&id, a High Court of Judicature, which should be called, the High Court of 
Judicature at Fort William in l^ugal, and did thereby couatitute the said 
Court to be a Court of Record ; 

1. Now know ye that We, upon full consideration of the premises^ anA 
l?sta,bli«hi^eut of High of Our special grace, certain knowledge, and inero 
motion, have thought fit to erect ai^ cstabkbihM 
and by these presemts We do accordingly, for Us, Our heirs and successors^ 
elect and establish, for the North-Western Provinces of the Presidency of 
ort Willimici aforesaid, a High Court of Judicature, which sliuU be called 
Louvt of Judicature for the Norbh-^esterii Provinces, atul Wo 
do hereby constitute the said Court to be a Court of Record ' 
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2; And We do> lierabjir appoint and ordapin that the said High Court of Letters 
, . . Judicature for the North-Western Provi^iS shall^ Pat^^nt. 


Constitution, &c. 


until further or other provision shall be made by 


XJs or Our heirs and successors iu that belialf, in accordance with the said W.P. 
recited Act, consist of a Chief Justice and live Judges, the drst Chief Justice 
being Walter Morgan, Esquire, and .the five Judges lieing Alexander Ross, 

Esquire, William Edwards, Esquire, William RoWts,, ^ Jlsquire, Francfa 
Boyle Pearson, Blsquire, and Charles Arthur Turner, EIsquire, being respect- 
ively qualified as in the said Act is declared. 

3. And We do hereby ordain that the Chief Justicp^and every Judge 
^ ^ , of the said High Court of J udicature for the 

cars ion o u gea. North-Western Provinces, •previously to entering 
upon the execution of the duties of his office, shall make and subscril)c thi> 
following declaration before such authority or person as the Governor- 
General in Council may commission to receive it : — 

“ I, A. B.y appointed Chief Justice [or a Judge] of the High Court of 
Judicature for the North-Western Provinces, do solemnly declare that I 
will faithfully perform the duties of my office to the best o6 my abfEty^ 
knowledge, and judgment.’’ 

A And Wo do hereby grant, ordain, and appoint that the said High 
Court shall have and use, as occasion may rt*quire, 
a seal bearing a device and impression of Our 
Royal Arms, within an exergue or label surrounding the same, with this 
inscription, ^‘The Seal of the lligh Court for the North-Western PVovincfjs.’’ 

And We do further grant, ordain, and appoint tlmt the said seal shall bo 
delivered to and kept in the custody of the Chief Justice, and in *6030 of 
vacancy of the office of Chief Justice, or during any al>senee of the Gliinf 
Justice, the same shall be delivered over and kept in the custody of the persoa 
appointed to act as Chief Justice, undertime provisions of section 7 of the said 
treoited Act ; and We do further grant, ordain,, and appoint that whensoever 
it shall happen that the office of Chief Justice or of the Judge to whom the 
custody of the said seal be committed shall' be vacant, the said High Couiii 
shall be and is hereby authorized and enTpowered tO' demand, Seize, and: taka 
the said seal from any person or persons whon)soever, by what ways and 
means soever the same may have come to his, her, or their possession. 

6> And We do hereby further grant, ordain, and appoint that all writs, 

-I. ^ ^ . summonses, precepts, rules, orders, and other man- 

^ datory process to lie used, issued, or awarded* by 

the said High Court of Judicature for the Nortlv Western Provinces, shall- 
run and be in the name and style of IJs, or of Our heirs and successors^ and 
shall be sealed with tlm seal of the ^id High Court. * 


ft And We do hereby authorize and empower the Chief Justice of tho * 
said High Court of Judicature for the North- 
Appointments. Western Provinces fro-m time to time, as occasion 

may require, and subject to any rules and restrictions which may W pre- 
scribed by the Governor-General in Council, to appoint so many ainl such, 
clerks and other ministerial officers as shall be found necessary for the admi-* 
nistration of ji&tice and the due execution of all the powers and authorities 
granted and committed to the said High Court by these Our Letttrs Patents 
And We do hereby ordain that every such appointment shall be forthwith 
submitted to the apfiroval of the Lieutenaut-Governor of the North- Westena 
CfOvtuceei and. shall be either Goohrmed or dUaUowed by the said lieutenant*^ 
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Letters Governf^r. And it is Our further will and pleasure, and We do hereby, for 
Patent*. Us, Oui^beirs and successors, give, grant, direct, and appoint that all and 

— every the officers and clerks to be appointed as aforesi^id shall have and receive 

N.W.P. respectively such reasonable salaries as the Chief Justice shall, from time to 
time, appoint for each office and place respectively, and as the Lieutenant- 
Governor of the North-Western Provinces, subject to the control of tho 
Governor-General* in Council, shall approve of: Provided always, and it ia 
Our will and pleasure, that all and every the officers and clerks to be appointed 
as aforesaid sha^l be resident vrithin the limits of the jurisdiction of the saidf 
Court, so long as they shall hold their respective offices ; but this proviso 
shall not interfere with or prejudice the right of any officer or clerk to avail 
himself of leave of absence under any rules prescribed by the Governor- 
General in Council, and to absent himself from the said limits during the term 
of such leave, in accordance with the said rules. 

. Ab to Admission of Advocates^ Vakila^ Attorney a. 

• 

7. And We do hereby authorize and empower the said High Court of 
Judicature for the North-Western Provinces ^to approve, admit, and enrol 
such and so many Advocates, Vakils, and Attorneys as to the said High Court 
shall seem meet ; and such Advocates, Vakils, and Attorneys, shall be and dre 
hereby authorised to appear for the suitors of the said High Court, and to 
plead or to act, or to plead and act, for the said suitors, according as the said 
High Court may, by its rules and directions, determine, and subject to such 
rules and directions. 

8. And We do hereby ordain that the said High Court of Judicature 
for the •North-Western Provinces shall have power to make rules for the 
qualihcation and admission of proper persons to be Advocates, Vakils, and 
Attorneys-at-law of the said High Court, and shall be empowered to remove 
or to suspend from practice, on reasonable cause, the said Advocates, Vakils, 
or Attonieys-at-law ; and no person whatever, but such Advocates, Vakils,, 
or Attorneys, shall be allowed to act or to plead for, or on behalf of, any 
suitor in the said High Court, except that any suitor shall he allowed to 
appear, plead, act on his own belffalf, or on behalf of a co-suitor. 

Civil Jurisdiction, 

9. And We do further olflain that the said High Court of Judicature 
Extraordinary original ju- the North-Western Provin«;es shall have power 

risdi^tion. to remove, and to try and d(jtermir4P, as a Court 

of extraordinary original jurisdiction, any suit being or falling within' tho 
jurisdiction of any Court, subject to its superintendence, when the said High 
Court shall think proper to do so, either on the agreement of the parties to 
.that effect, or f«r purpo.ses of justice, the reason for so doing being recorded 
on the proceedings of the said High Court. 

10. And Wc do further ordain that an appeal shall lie to the said High 
Appeal may lie from the C«urt of Judicature for the North Westera Pro- 

(^urts of original juriadic- vinces from the judgyient (not being a sentence or 
tion to High Court in ita ap- order passed or madci in any criminal trial) of Qiie 
pe a juris ic ion. Judge of the said High Court or o| one Judge of 

any Division Court, pursuant to section 13 of the said recited Act, and that 
an appeal shall also lie to the said High Court from the judgment (not being^ 
a sentence or order as aforesaid) of two or more J udges of the said High 
Court, or of such Division Court, wherever such J udges are equally divided 
ui ipinioD, and do not amount in number to a majority of the whole of tho 

% 
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Judges of the said High Court at the time being ; but that the yight of 
appeal from other judgments of Judges of the said High Court o^of such 
Division Court in such case shall be to Us, Our heirs or successors^n Our or 
their Privy Council, as hereinafter provided. 

11. And We do further ordain that the said High Court of Judicature 
A»to appeal from Courts for the North-Western Provinces shall be a Court 
in the Provinces. of appeal from the Civil Cousts of the North- 

Western Provinces, and from all other Courts to which there is now an 
appeal to the Sadr Diwani Adalat, and shall exercise appellate jurisdictipr. 
in such cases as are subject to appeal to the said High Court by virtue of 
any laws or regulations now in force. 


12. And We do further ordain that the said Hij^ Court of Judicature 

. . . , ^ for the North-Western Provinces shall have the 

As to infants and lunatics. i xi. ‘j. *1.1. i. 

like power and authority with respect to the per- 
sons and estates of infants, idiots, and lunatics within the North-Western 
Provinces, as that which is •exercised in the Bengal Division of the Presi- 
dency of Fort William by the High Court of Judicature at Fort William 
in Bengal, but subject to the provisions of any laws or regulations now in 
force. 


Law to he administered, 

13 . And We do further ordain that, with respect to the law or equity 
By High Oburt in the oxer- applied to each case coming before the said 

else of extraordinary original High Court of Judicature for the North-Western 
civil jurisdiction. Provinces, in the exercise of its extraordinary 

original civil jurisdiction, such law or equity shall, until otherwise piKivided, 
be the law or equity which would have been applied to such case by any local 
Court having jurisdiction therein. 

14 And We do further ordain that, with respect to the law or equity 
By High Court in tho oxer- and rule»of good conscience to be applied by the 
cise of appellate jurisdiction, said High Court of Judicature for the North- 
Western Provinces, to each case coiniyg before it in the exercise of its 
appellate jurisdiction, such law or equity and rule of good conscience shall 
be the law or equity and rule of good conscience which tlie Court in which 
the proceedings in such case were originally iiistituted ought to have applied 
to such case. 

Criminal Jurisdiction, 

‘■16. And We do further ordain that the said High Court of Judicature 
Ordinary original jurisdic- for the North Western Provinces shall have ordi- 
tion. nary original criminal jurisdiction in respect of all 

such persons within the said Provinces as the High Court o& Judicature jit 
Port William in Bengal shall have criminal jurisdiction over at the date of 
the publication of tliese presents ; and the criminal jurisdiction of the said 
last-mentioned High Court over such persons shall cease at such date : Pro- 
vided, nevertheless, that criminal proceedings which shall, at such date, have 
been commenced in the said llist-mentioned High Court, shall continue as if 
these presents had not been issued. 

16. And We do further ordain that the said High Court of Judicature 
for the North-Western Provinces, in the exercise 
Jurisdiction aa to persons. ordinary original criminal jurisdiction, shall 

be empowered to try all persons brought before it in due course of law. 


Letters 

Patent. 


N.W.P, 
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Letters 17, And We do further ordain that the said High Court of Judicature 
Patent. Extraorci^nary onVinal juris- North- Western Provinces shall have extra- 

aictipn. " * ordinary original criminal jurisdiction over all per- 

N.W. P- sQ„g residing in places within the jurisdiction of any Court now subject to 
the superinteiMlence of the Sadr Nuaiuat Adalat, and shall have authority 
to try at its discretion any such persons brought before it on charges prefer- 
red by any Magistrate or other Officer specially empowered by the Govern- 
tuent in that behalf. 

18. And V(e do further ordain that there shall be no appeal to the said 
No appeal from Court High Court from any sentence or order passed or 

exercising original jurisdic- made in any criminal trial before the Courtt of 
original criminal jurisdiction which may be consti- 
tuted by one or more Judges of the said High Court. But it shall be at the 
discretion of any such Court to reserve any point or points of law for the 
opinion of the said High Court. 

19. And We do further ordain that, cn such point or points of law 
As to review of cases on being SO reserved as aforesaid, the said High Court 

points of law reserved. shaJl have full power and authority to review the 

case, or such part of it as may be necessary, and finally determine such point 
or points of law, and thereupon to alter the sentence passed by the Court of 
original jurisdivtion, and to pass such judgment and sentence as to the said 
High Court shall seem right, 

20. And We do further ordain that the said High Court of •judicature 
As to appeals from Court* f^** ^be North-Western Provinces shall l»e a Court 

in tlio Provinces. of appeal from the Criminal Courts of the said 

Provinces, and from all other Courts from which there is now an appeal to 
the Court of Sadr Nizdinat Adalat for the said Provinces, and shall exercise 
appellate Jurisdiction in such cases as are suVject to appeal to the said Court 
of »Sadr Adalat by virtue of any law now in force. 

21. And We do further ordain that the said High Court shall be a 
As to hearing of referred Court of reference and revision from the Criminal 

cases, &c. ^ Courts subject to its appellate jurisdiction, and 

sliall have power to hear and determine all such cases referred to it by the 
Sessions Judges or by any other Officers now authorized to refer cases to the 
Court of Sadr Nizamat Adalat of the North-Western Provinces, and to revise 
all such cases tried by any Officer or Court possessing criminal jurisdiction as 
are now subject to reference to, or revision by, the said Court of Sadr Nizamat 
AdAlat. 

22. And We do further ordain that the said High Court shall have 
An to tho transfer of a case power to direct the transfer of any criminal case 

from one Court to anothea OF appeal from any Court to any other Court of 
. equal or supcTbr jurisdiction, and also to direct the preliminary investigation 
or trial of any criminal case by any Officer or Court otherwise competent to 
investigate or try it, though such case belongs in ordinary course to the juris- 
diction of such other Officer or Court 


Act under which Punishmenti to be inJUeted. 


23. And We do further ordain that all persons brought for trial before 
inHi n p High Court of Judicature for the Nortl - 

inmanrooai^e. Western Provinces, either in the exercise of its 

original jurisdiction, or in the exercise of its jurisdiction as a Court of appeal, 
reference, or revision, charged with any offence for whieb provision is made 
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by Act Na XLV. of 1860, called the “ Indian Penal Code,” or hy Jhaj Act Letters 
jamending or' excluding the said Act may have been passed jnor to the Patent. 
publication of these presents, shall be liable to punishment ^der the said ^ 

Act or Acts, and not otherwise. 

Exercise of Jurisdiction elsewhere in other places hy way of Circuit 
or special Commision. • * 

24^ And We do further ordain that, whenever it shall appear to the 
Lieutenant-Governor of the North-Western Provinces, subject to the control 
of the Governor-General in Oouncil, convenient that the jurisdiction* and 
power, by these Our Letters Pattent, or by the recited Act, vested in the said 
High Court, should be exercised in any place within the jurisdiction of any 
Court now subject to the superintendence of the Sadr Diwdni Adalat or the 
Sadr Nizdmat Ad&lat of the North-Western Provinces other than the usual 
place of sitting of the said High Court, or at several such places, by way of 
circuit, the proceedings in cases before the said High Court, at such j^lace or 
places, shall be regulated by any law relating thereto which has been or may 
be made by competent legislative authority for India. 

Testamentary and Intestate Jurisdiction^ 

25. And We do further ordain that the said High Court of Judicature 
for the North-Western Provinces shall have the like power and authority as 
that which is now lawfully exercised within the said Provinces by the said 
High Court of Judicifture at Fort William in Bengal, in relation to the grant- 
ing of probates of last wills and testaments, and letters of administration of 
the goods, chattels, credits, and all other effects whatsoever of persoiTs dying 
intestate ; and that the jurisdiction of the said last-mentioned High Court 
in relation thereto shall cease from the date of the publication of these pre- 
sents : Provided always that any proceedings already commenced in relation 
to any of the matters aforesaid in the said last-mentioned High Court shall 
continue as if these presents had nod been issued : Provided also that nothing 
in these Letters Patent contained shall interfere with the provisions of any 
law which has been made by competent legislative authority lor India, by 
which power is given to any other Court to grant such probates and letters 
of administration. 

Matrimonial Jurisdiction, 

26- And We do further ordain that the said High Court of Judicature 
for the North-Western Provinces shall have jurisdiction, wnthin the said 
Provinces, in matters matrimonial between Our subject professing the 
Christian religion : Provided always that nothing herein contained shall be 
held to interfere with the exercise of any jurisdiction in* matters matrimonial 
by any Court not established by Boyal Charter within the said Provinces ‘ 
lawfully possessed thereof. 

As to Powers of single Judges and Division Courts. 

27. And We do hereby dqplare that any function which is hereby directed 
to be performed by the said High Court of Jurisdiction for the North-Western 
Provinces, in t^e exercise of its original or appellate jurisdiction, may be per- 
formed by any Judge, or by any Division Court thereof appointed or consti- 
tuted for such purpose, under the provisions of the thirteenth section 'of the 
aforesaid Act of the twenty-fourth and twenty-fifth years of Our reign \ and 
if such Division Court is composed of two or more Judges, and the Judges are 
difided in opiniott as to the decision to be given on any point, sooh point shidl 

0. 0. M.—79 


I 
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be decid^ according to the opinion of the majority of the J udges, if there 
shall be tf^*>iajority, but if the Judges should be equally divided^ then the opiri 
nion of the isV^ior J udges shall prevail. 

Regulation of Civil Proceedings. 

28. And We do further ordain that it shall be lawful for the said High 
Court of Judicatwe for the North-Western Provinces, from time to time, to 
make rules and orders for the purpose of adapting, as far as possible, the'pro- 
visions of the Code of Civil Procedure, being an Act passed by the Govemor- 
Geii^ral in Counci^, and being Act No Vlil. of 1859, and the provisions of 
any law which has been or may be made, amending or altering the same, by 
competent legislative authority for India, to all proceedings in its testament- 
ary, intestate, and matrimonial jurisdictions respectively. 

Regulations of Criminal Proceedings. 

29. And We do further ordain that the proceedings in all criminal casea 
which shall be brought before the said High Court, in the exercise of its ordi- 
nary original criminal jurisdiction, shall be regulated by the procedure and 
practice which was in use in the High Court of Judicature for Fort William 
in Bengal immediately before the publication of these presents, subject to any 
law which has *been or may be made in relation thereto by competent legis- 
lative authority for India ; and that the proceedings in all other criminal cases 
shall be regulated by the Code of Criminal Procedure, prescribed by an 
Act passed by the Governor-General in Council, and beibg Act No. XXV. of 
1861, or by such further or other laws in relation to criminal procedure a* 
may have been or may be made by such authority as aforesaid. 

As to Af'peah to the Privy Council. 

30. And We do further ordain that any person or persons may appeal 

to Us, Our heirs and successors, in Our or their 
Appeals. Privy Council, m any matter not being of criminal 

jurisdiction, from any final judgment, decree, or order of the said High Court 
of Judicature*for the North- Wes tern Provinces, made on appeal, and from 
any final judgment, decree, or order made in the exercise of original jurisdic- 
tion by Judges of the said High Court, or of any Division Court from which 
an appeal shall not lie to the said High Court under the provisions contained 
in the 10th clause of these presents : Provided, in cither case, that the sum 
or ipatter at issue is of the amount or value of not less than 10,000 rupees, 
or that such judgment, decree, or other shall involve, directly or indirectly, 
some claim, demand, or question to or respecting property amounting to or of 
the value of not lessjbhan 10,000 rupees ; or from any other final judgment, 
decree, or order made either on appeal or otherwise as aforesaid, when the 
said High Court shall declare that the case is a fit one for appeal to Us, Our 
heirs or successors, in Our or their Privy Council : subject always to such 
rules and orders as are now in force, or may from time to time be made, re- 
specting appeals to Ourselves in Council from the Courts of the said Provinces, 
except so far as the said existing rules and orders respectively are hereby 
varied ; and subject also to such further rules and orders as We may, with> 
the advice of Our Privy Council, hereafter make in that behalf. 

31. And We do further ordain that it shall be lawful for the said High 
¥rona interlocutory judg- Court of Judicature for the North-Western Pro- 

vincea, at its discretion, on the motion, or if the 
said High Court be not siUing, then for any Judge of the said High Oourti 
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upon the petition of any party who considers himself aggrieved 1^ any Letters 
preliminary or interlocutory judgment, decree, order, or sentenco/of the Patent, 
said High Court, in any such proceeding as aforesaid, not beingol^riminal _ ^ 

jurisdiction, to grant permission to such party to appeal againi^^he same to * • 

Us, Our heirs and successors, in Our or their Privy Council, subject to the 
same rules, regulations, and limitations as are herein expressed respecting 
appeals from final judgments, decrees, orders, and sentences^ ^ 

32. And We do further ordain that from any judgment, order, or 
In criminal cases. &c. sentence of the said High Court, of Judicature 
for the North-Western Provinc;es, made in the 
exercise of original criminal jurisdiction, or any criminal case where any 
point or points of law have been reserved for the opviion of the said High 
Court in manner hereinbefore provided, by any Court which has exercised 
original jurisdiction, it shall be lawful for the person aggrieved by such 
judgment, order, or sentence to appeal to Us, Our heirs and successors, in 
Council : Provided the said High Court shall declare that the case is a fit 
one for such appeal, and under such conditions as to the High Court may 
establish or require, subject always to such rules and orders as We may, 
with the advice of Our Privy Council, hereinafter make in that behalf. 

3a And We do further ordain that, in all cases of appeal made from 
As to transmission of ovi- any judgment, order, sentence, oi* decree of the 
dence, &c. said High Court of Judicature for the North- 

Western Provinces, to Us, Our heirs or successors, in Our or their Privy 
Council, such High Court shall certify and transmit to Us, Our heirs and 
successors, in Our or their Privy Council, a true and correct copy of all 
evidence, proceedings, judgments, decrees, and orders had or made*in such 
cases appealed, so far as the same have relation to the matters of appeal, 
such copies to be certified under the seal of the said High Court ; and that 
the said High Court shall also certify and transmit to Us, Our heirs and 
successors, in Our or their Privy Cquncil, a copy of the reasons given by the 
Judges of such Court, or by any of such Judges, for or against the judgment 
or determination Lippi-alod against. And We do further ordain that the said 
High Court shall, in all cases of appeal^© Us, Our heirs or Successors, con- 
form to and execute, or cause to be executed, such judgments and orders as 
We, Our heirs or successors, in Our or their Privy Council, shall think fit to 
make in the premises, in such manner as aiiy original judgment, decree, or 
decretal orders, or other order or rule of the said High Court, should or 
might have been executed. 

Poioer of Government to cnll for Records^ d:c, 

34. And it is Our further will and pleasure that the said High Court of 
Judicature for the North-Western Provinces shall conlply with such requisi- 
tions as may bo made by the Government for records, returns, and statements, - 
in such form and manner as such Gevernment may deem proper. 

* Powers of Indian Legislature preserved. 

36' And We do furthO): ordain and declare that all the provisions of 
Our Letters Patent are subject to the legislative powers of the 
Govemor-Geniral in Council, exercised at meetings for the purpose of mak- 
ing laws and regulations, and also of the Governor-General in cases of 
emeisency under the provisions of an Act of the twenty-fourth and twenty- 
fifth years of Our regin, chapter sixty-seven, and may bo in all respects 
and altered thereby. In witness whereof, We have caused these 
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1887. 4. Local Government may, with the previous sanction of the Go> 

nrr^- Number Vnutrict Judges ▼e™"-Oeneral in Gouncil, increaM ot reduce the 
AOU Subordinaiw Judges. number of District Judges and Subordinate Judges 

\ now fixed. 


B. The Local Government may, subject to the control of the Governor- 
General in Council, alter the number of Munsifs 
now fixed : 


Number of Munsifs. 


Provided that, except in the case of Munsifs whose monthly salary does 
not exceed two hundred and fifty rupees, an increase of the number of Mun- 
sifs iv)w fixed shaH not be made by the Local Government without the pre- 
vious sanction of the Govornor-General in Council. 


6. (1) Whenever tie office of District Judge or Subordinate Judge is 
Vacancies among District vacant by reason of the death, resignation, or re- 
or Subordinate Judges. moval of the Judge or other cause, or whenever 

the Governor-General in Council has sanctioned an increase of the number of 
District Judges or Subordinate Judges, the Lockl Government may fill up tho 
vacancy or appoint the additional District Judges or Subordinate Judges, as 
the case may be. 

(2) Nothing in this section shall be construed to prevent a Local 
Government from appointing a District Judge or Subordinate Judge to dis- 
charge for such period as it thinks fit, in addition to the functions devolving 
on him as such District Judge or Subordinate Judge, all or any of the func- 
tions of another District Judge or Subordinate Judge, as the case may be. 


7. (1) Whenever the office of Munsif is vacant, or whenever the Local 
Vaeandra among Munsift. Government increases the number of Munsifs, tho 

Court shall nominate such person as it thinks 
lit to be a Munsif, and the Local Government shall appoint him accordingly. 

(2) The Local Government may, after consultation with the High Court, 
and with the previous sanction of the Governor-General in Council, make rules 
as to tho qualifications of persons to be appointed to the office of Munsif. 

(3) Whentf’ules have been niadf under sub-section (^), a person shall 
not be nominated uridor sub-section (J) unless he possesses tho qualifications 
required by the rules. 

8. (f) When, the businosa^ending before any District Judge requires 

Additional Judges. Additional Judges for its speedy dis- 

posal, the Local Government may, upon the recom- 

mendtition of the High Court, and with the previous sanction of tho Governor- 
General in Council, appoint such Additional J udges as may be requisite. 

(^) Additional Judges so appointed shall discharge any of tho functions 
Jr ^ Jjjdge wliich the District Judge may assign to them, and, in 

ime discharge of those functions, they shall exercise the same powers as the 
Distnct Judge. 


9. Subject to the superintendence of the High Court, tho District fudge 
Administrative control of shall have administrative control over all the Civil 
’ Courts under this Act within the local limits of 

his jurisdiction. 


10. {ly In the event of the death, resignation, or removal of the Dis- 
trict Court*^ charge of Dia- trict Judge, or of his being incapacitated by illness 
i.f uiT u . v®** oi^^fwise for the performance of his duties, or 

of hi3 absence from the place at which hia Court is held, the Additional 
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Judge, or, if an Additional Judge is not present at that place, Uie senior 1867» 
Subordinate Judge present thereat, shall, without relinquishing hji ordinary ~ 
duties, assume charge of the oflice of the District Judge, and continue 
in charge thereof until the office is resumed by the District Jjvtfe, or assumed 
by an officer appointed thereto. 

(2) While in charge of the office of the District Judge, the Additional 
Judge or Subordinate Judge, as the case may be, may, subject to any rules 
which the High Court may make in this behalf, exercise any of the powers 
of the District Judge. 

II. (i) In the event of the death, resignation, or removal of a Sutor- 
Transfer of proooedinKs on dinate Judge, or of his being Incapacitated by ill- 
vaeaUon of office of Subordi- ness or Otherwise v>r the ^performance of his duties, 
nrttojudgre. o»* of his absence from the place at wliich his 

Court is held, the District Judge may transfer all or any of the proceedings 
pending in tlie Court of the Subordinate Judge either to bis own Court or 
to any Court under his adinipiatrative control competent to dispose of them. • 

(2) Proceedings transferred under sub-section (1) shall be disposed of 
as if they had been instituted in the Court to which they are so transferred : 

(3) Provided that the District Judge may re-transfer to the Court of 

the Subordinate Judge or his successor any proceedings transferred under 
sub-section (7) to his own or any other Court. • 


(4) the purposes of proceedings which are not pending in the Court 
of the iSnhordinate Judge on the occurrenc<^ of an event referred to in sub- 
section (7), and with respect to which that Court has exclusive jurisdiction, 
the District Judge may exercise all or any of the jurisdiction of that Court. 

12. (7) A District Judge, on the occurrence within the local* limits of 
Temporary charge of office bis jurisdiction of any vacancy in the office of 
of Munsif. Munsif, may appoint such person os he thinks fit 

to act in the office until that person is relieved by a Munsif appointed under 
section 7, or his appointment is cancelled by the District J udge. 

(2) The District Judge shall forthwith report to the High Court the 
occurrence of every such vacancy and the making and cancelling of every 
such appointment. 

Power to a* local limits of 13. (7) The Local Government may, by noti- 
311 risdiotion of Courts. fication ill the official Gazette, fix and alter the 

local limits of the jurisdiction of any Civil Court under this Act, 

(2) If the same local jurisdiction is assigned to two or more Subordinate 
Judges or to two or more Munsifs, the District Judge may assign to each of 
them such civil business cognizable by the Subordinate Judge or MunSif, as 
the case may be, as, subject to any general or sp^ial orders of the High. 
Court, ho thinks fit. • 

When civil business arising in any local area is assigned by the* Dis- 
trict Judge under sub-section (2) to one of two or more Subordinate Judges 
or one of two or more l^ilunsifs, a decree or order passed by the Subordi- 
nate Judge or Munsif shall not be invalid by reason only of the case in 
which it was made having arisen wholly or in part in a place beyond the 
local area if that place is within the local limits fixed by the Local Govern- 
ment under sub-section (7). 

(4) A Judge of a Court of Small Causes appointed to be also a Subordi- 
nate Judge or Munsif is a Subordinate Judge or Munsif, as the case may be^ 
within the meaning of this section. 
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{6) Tho present local limits of the jurisdiction of every Civil Court 
under thiff^ct shall bo deemed to have been Axed under this section. 

14. (/) Local Government may, by notiBcation in the official Gazette, . 

. , fix and alter the place or places at which any Civil 

PInce of sittmg ofVourte. 

{2) All places at wliich any such Courts arc now held shall be deemed 
to have been lixod finder this section. 

IB. (J) Subject to such orders as may be made by tho Governor-General 
in Council, the High Court shall prepare a list of 
days to be obs(n*ved in each year as close holidays 
• ' in the Civil Courts. 

(2) The list shall bo published in the local official Gazette. 

{3) A judicial act done by a Civil Court on a day specified in the list 
shall not be invalid by reason only of its having been done on that day. 

16. Every Civil Court under this Act .shall use a seal of such form and 
dimensions as arc prescribed by the Local Govern- 
ment. 


Vacations of Courts.* 


Seals of Courts, 


17. {1) Where any Civil Court under this Act has, from any cause, 
ContinunncoofproocclimrB ceased to have jurisclu-tion with respect to a«y 
of Courts cca^ng to h.ivo casc, any proceeding in relation to that case which, 
jurisdiction. , jf that Court had not ceased to have jurisdiction, 

might have been had therein, may he had in the Court to which the business 
of tho former Court lias been transferred. 

{2) Nothing in tin's .<^< efinn applies to oases for which provision is mado 
In section 62.3 or section 6 / & of tho Code of Civil Procedure or in any other 
enactrnent.for the time being in force. 


CFIAPTEPv II T. 

ORDINARY J URlSDJpTION. 

18. Save as otherwise provided by any enactment for the time being in 

Extent f.f ot^dnal force, the jurisdiction of a Di.strict Judge or Sub- 

lion (if Jiistiict or Suliordi- ordinatc Judge extends, subject to the provi.siona 
uuio Jud-c. section 15 of the Code of Civil Procedure, to all 

original suits for the time being cognizable by Civil Courts. 

19. {]) Save as afore.said, and subjoot to the provisions of sub-section 

Extent, of juri-sdiclion of jurisdiction of a Mnn.sif extends to all 

Jklunsif, liktj suits of which the value docs not exceed ono 

thousand rupees. 

^ (2) The Local Cfoverninent may, on the rooommendation of the High 

Court, direct by ^ioti!lcation in the official Gazette, with respeot to any 
MiJnslf named therein, that his jurisdiction shall extend to all like suits 
of such value not exceeding two thousand rupees as may be specified in the 
notification. 

20. (2) Save as otherwise provided by any enactment for tho time being 
Ar-poalH from T>i.strict and ^«rce, an appeal from'a decree or order of a Dis. 

Additional J\idtic3. tricL Judge or Additional Judge shall lie to tho 

High Court. 

(2) An appeal shall not lie to the High Court from a decree or order of 
an Additional J udge in any case in which, if the decree or order had beou 
mud- by the district Judge, an appeal would not lie to that Court. 
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Appeals from Subordinate 21. {1) Savo as aforesaid, an appe^ from a 1887. 

Judges and Munsifs. decree or order of a Subordinate Judge j/iall lie — 

(a) to the District Judge where the value of the original in which 12. 
or in any proceeding arising out of which the dcQio ^ or order was 
made did not exceed five thousand rupees, and 
, (b) to the High Court in any other case. 

(^) Save as aforesaid, an appeal from a decree or order of a Munsif shall 
lie to the District Judge. 

{8) Where the function of receiving any appeals which lie to the Dis- 
trict Judge under suV)-scction (1) or sub-section (2) has assigned to an 
Additional Judge, the appeals may be preferred to the Additional Judg<.'. ' 

(4) The High Court may, with the previous sanction of the Local Go- 
vernment, direct, by notification in the official Gazeftt*, that appeals lying to 
the District Judge under suh-sectio!i (?) from all or any of th(‘ decrees or 
orders of any Munsif shall be preferred to the Court of such Subordinate 
Judge as may be mentioned in the notification, and the appeals shall there- 
upon be preferred according! )•. 


Power to trim sf or to Subor- 
dinate Judges appeals from 
Munsifs. 


CITAPTER IV. 

Special Juhisdiction. 

22. (/) A District Judge ma^ transfer to any 
Subordinate J udge under his adininistnitive control 
any appeals pending before him from the decrees or 
orders of ISIuiisifs. 

(2) The District Judge may withdraw any appeal so transferred, and 
either hear and dispose of it himself or transfer it to a Court under his ad- 
ministrative control competent to dispose of it. * 

{8) Api)eals transferred under this section shall he disposed of subject 
to the rules applicablo to like appeals whoa disposed of by the District Judge, 

23. {J) The High Court may, by general or spc'cial order, authorize any 
^ . , o , 1 - i Subordinate Judge or Munsif to take cognizance 

Judge or Mui.sif of jurLsdic- of, or any District Judge to transfer to a Siihordi- 
tion of District Court ill cor- nate Judge o^ Munsif undiT his •administrative 
tain procoodiugs. control, any of the proceedings next hereinafter 

mentioned or any class of those proceedings specified in the order. 

(2) The proceedings referred to in sub-section (i) are the following, 
uamely : — * 

(а) proceedings under llengal Hegulation V., 1799 limit the Interfere 

ence of the Zillah and City Courts of Dewanny Adirohtt in the 
Execution of Wills and Administration to the Estates of persons 
dying intestate ) ; 

(б) proceedings under Act XL. of 1858 (for making better provision for 

the care of the persons and jiroperty of Minors in the Presidency 
of Fort Williani in Bengal)^ or Act IX. of 1861 (to amend the 
law relating to Minors) ; 

(c) applications for cert^icates under Act No. XXVJI. of 1860 (for 

facilitating the colleetiou of tlrbfs on suvreasions^ and for the 
security of parties paying dtMs to the repivesentatives of deceased 
persons) ; 

(d) proceedings under the Indian Succession Act, 1865, and the Pro- 

bate and Administration Act, 1881, which cannot be disposed 
of by District Delegates ; and 

(e) reforencos by Oollcctors under section 3220 of the Code of Civil 

Froccduro, 
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1887. (S) The District Judge may withdraw any such proceedings taken cog-* 

nizance by, or transferred to, a SuV)ordinate Judge or Munsif, and may 
Act 12. either hinis^^J dispose of them or transfer them to a Court under his admi- 
nistrative con^ml competent to dispose of them. 

24. (f ) Proceedings taken cognizance of by, or transferred to, a Sub- 
Disposal of procoedinRs re- ordinate Judge or Munsif, as the case may be, 
forred to in last foc^oing under the last foregoing section, shall be disposed 
of by him subject to the rules applicable to like 
proceedings when disposed of by the District Judge : 

Provided that an appeal from an order of a Munsif in any sucii pro- 
ceeding shall lie to*tho District Judge. 

(2) An appeal f rom^the order of the District J udge on the appeal from 
the order of the Munsif under this section shall lie to the High Court if a 
further appeal from the order of the District J udge is allowed by the law 
for the time being in force. 

25a The Local Government may, by notification in the official Gazette, 
confer, within such local limits as it thinks fit, 
nato .ludges and Munaiffl with 'ipon any Subordinate Judge or Munsif, the juris- 
Small Cause Court juriadic- diction of a Judge of a Court of Small Causes 
* under the Provincial Small Cause Courts Act, 1887, 

for the trial of spits cognizable by such Courts, up to such value not exceed- 
ing five hundred rupees in the case of a Subordinate Judge or one hundred 
rupees in the case of a Munsif as it thinks fit, and may withdraw any juris- 
diction so conferred. 


CHAPTER V. 

Misfeasance, 

26. Any District Judge, Additional ^Tudge, Subordinate Judge, or Mun- 
Siiflpcnsion or removal of sif, niay, for any misconduet, be suspended or ro- 
Judges by Local Govenimont. moved by the liocal Government. 

27. {l) The High Court may, whenever it 
Suspension of Subordinate sees urgent necessity for so doing, suspend a Sub- 
Judge by High Court. ordinate Judge. 

(^) Whenever the High Court suspends a Subordinate Judge under sub- 
section (j?), it shall forthwith report to the Local Government the circum- 
stances of the suspension, and the Local Government shall make such order 
with respect thereto as it thinks fit. 

Suspension or removal of . 28. (1) The High Court may appoint a com- 

Munaif by High Ceurt. mission for enquiring, into alleged misconduct of a 

Munsif. 

{2) On receiving the report of the result of the inquiry, the High Court 
may, if it thinks fit, remove or suspend the Munsif. 

iS) The provisions of Act No. XXXVII.* of 1850 (/or regulating In- 
quiriea into the hehavioitr of Public aSi errand) *shall apply to inquiries under 
this section, the powers conferred by that Act on the Government being ex- 
ercised by the High Court. • 

(>J) The High Court may, before appointing the commission, suspend the 
Munsif pending the result of the inquiry. 

{f>) The High Court may, without appointing a commission, remove or 
suape d a Munsif. a 
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29. (i) A District J udge may, 'whenever he sees urgent necessity for 1867. 

Suspension of Munsif by SO doing, suspend a Muiisif under his f.^ininistra< . j. ^ o* 
District Judge, tive control. Act 12* 

'{2) Whenever a District Judge suspends a Munsif u;i.'der sub-section 
(f), he shall forthwith report to the High Court the circumstances of the 
suspension, and the High Court shall make such order with respect thereto 
as it thinks fit. 


CHAPTER VI. 
Ministerial Officers. 


Appointment and removal 
of ministerial officers of Dis- 
trict Courts. 


Appointment and removal 
of ministerial officers of other 
Courts. 


30. District Judges shall appoint the ministerial officers of their Courts, 
and, subject only to tfie control of the Local 
Government, may remove or suspend those officers, 
or fine them in an amount not exceeding one 
month’s salary. 

31. (J.) The ministerial officers of the Civil 
Courts subject to the administrative control of the 
District Judge shall be appointed — 

(a) in the case of an appointment not likely to last, and not lasting, longer 
than two months, by those Courts, and 

i h) in any other case, by the District J udge. * 

2) An Additional J udge. Subordinate J udge, or Munsif, may, by order, 
remove or suspend, or fine in an amount not exceeding one month’s salary, 
any ministerial officer of his Court who is guilty of misconduct or neglect in 
the performance of the duties of his office. ^ 

32. The provisions of the two last foregoing sections shall be subject ta 
Appointment and romoval following modifications in their application to 
of raiiiisterial officers on joint ministerial officers employed by more Civil Courts 
Mtablishments. than one, namely : — 

(a) appointments not likely Pd last, and not lasting, longer than two 
months, shall be made by the Court of highest class among those 
Courts, or, where there is^no difference in eWs among those 
Courts, by the senior among the presiding Judges thereof ; and 
(5) such ministerial officers may not bo removed or suspended by any 
Court except the Court which under clause (a) of this section is 
for the time being charged witB the duty of making appoint- 
ments to fill temporary vacancies. 


33. The District Judge, subject only to the control of the Local Gbvern- 
General powers of District ment, may, by order, suspend or remove any minis- 
Judgo. terial officer to whom section 31 or section 32 ap- 

plies, and may, on appeal or otherwise, reverse or*modify any order made 
under either of those sections by any Court under his admin?strative control. 


34. (f ) The Local Government may, at the instance of the High Court 
Transfer of ministerial offl- or of a District J udge, transfer a ministerial officer 
ears. * from any Civil Court under this Act to any other 

sutsh Court. 

(2) The District Judge may transfer a ministerial officer from any such 
Court within* the local limits of his jurisdiction to any other such Ooart 
within those limits 

- 35. Any fine imposed under this chapter may 

Recovery of fines. recovered by deduction from the salary of the 

person fined. 
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1887. ^ CHAPTER VIL 

Act 12. Supplemental Provisions. 

Power to conforS|»owora of 36. (Z) TIio Local Government may invest 

Civil Courtij on otficers. with the pow'crs of any Civil Court under this Act 

hy nanio or in virtue of office, — 

(а) any officci;jn the Chutia Nnp;pur, Jalpaigori, or Darjiling district, of 

in any part of the territories administered by the Oliief Com- 
missioner of Assam, except the district of Silhat, or, 

(б) after consultation with the High Court, any officer serving in any 

• other pnrt of the territories to which this Act extends ana 

belonging to a class defined in this behalf by the Local Govern^ 
ment with flie previous sanction of the Governor-General in 
Council. 

(;?) Kothing in sections i to 8 (both inclusive), or sections 10 to 12 (both 
.inclusive), or .sections 127 to 35 (l)oth inclusive), applies to any officer so in- 
vested, but all the other pro\isions of this Act shall, so far as those provisions 
can be made applicable, apply to liiui as if he were a Judge of the Court with 
the powers of which he is invested. 

(iJ) Where, in the territories mentioned in clause (<?) of sub-section (/), 
the same local jurisdiction is assigned to two or more ollicers invested with the 
powers of a IMuiiJ^f, tlio officer invested witli the powers of a District Judge 
may, with the previous sanction of tlie Local Government, delegate his func- 
tions under sub-section (i) of section 13 to an ollicer invested with the powersi 
of a 8ui)ordiiiate Judge or to one of the officers invested with the powers of 
n Miinsif. 

(Jf) tV'here the place at which the Court of an officer invested with 
powers under sub-section (Z) is to be held has not been fixed under section 14, 
the Court may be held at any place witliiii tlic local limits of its jurisdiction. 

37. (/) Where in any suit or other proceejding it is necessary for a Civil 
Certain <locisions to bo ac- Court to decide any question regarding succession, 
conliiik^ to native law. inheritance, marriage, or caste, or any religious 

usage or institution, the Muhaniina^.lan law in cases where the parties are 
Muhammadans, and the Hindu law in cases where the parties are Hindus, 
shall form the rule of decision, except in so far as such law has, by legislative 
enactment, lieeii altered or abolished. 

(J) Tn cases not provided for by sub-section (Z) or by any other law for 
the time being in force, tlie Court simll act according to justice, equity, and 
good Conscience. 

Tj.it to tfv -iiiu in 38. (/) The presiding officer of a Civil Court 

^ vrhich tli»*y fire shall not try any suit or other proceeding to which he 

^ is a party, or in whicli he is personally interested. 

* *(,?) The presiding officer of an appellate Civil Court under this Act shall 
not try an appeal against a decree or order passed by himself in another 
capacity. 

(J) When any such suit, proceeding, or appeal as is referred to in sub-sec- 
tion (Z) or sub section comes Vieforc any such officer, the officer shall forth- 
with transmit tht) record of the case to the Court to which he i.s immediately 
subordinate, witli a report of the circumstances attending the reference. 

{Ji) 'fhe superior Court .shall thereupon dispose of the case under section 
25 of the Code of (hvil Procedure. 

(6) Nothing in this section shall be deemed to afTect the extraordinary 
original civil jurisdiction of the High Court. 
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39. For the purposes of the last foregoing section, the presicKng officer 
Subordination of Courts to of a Court subject to the administrative control of 
District Court. the District Judge shall be deemed^ to be imme- 

diately subordinate to the Court of the District Judge, auditor the purposes 
of the Code of Civil Procedure, the Court of such an officer shall be deemed 
to be of a grade inferior to that of the Court of the District J udge. 

Application of Act to Pro- 40. (7) This section anch-sections 15, 32, 37, 

vincial Courts of Small Causes. 38, and 39, apply to Courts of Small Causes consti- 
tuted under the Provincial Small Cause Courts Act, 1887, 

(2) Save as provided by that Act, the other sections of this Act^do not 
apply to those Courts. 


1887. 

Actli^ 


0. 0, M.— 81 
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CODE OF CIVIL PROCEDURE, 


ACT NO. XIV. OF 1883.f 

Received the G.-G/s Assent on the ITtii MarSh 1882. 

• • 

An Act to consolidate and amend the lavis Tflaiiwj to the Procedure of the 
Courts of Civil Judicatunf, 


Whereas it is expedient to consolidate and amend the laws relating 
to the procedure of the Courts of Civil Judica- 
tute ; It is hereV»y enacted as follows : — 

Preliminary. 


Preamble, 


Short title. I- This Act may he cited as “ The Code of Extending to 

Commencement. Civil Procedure and it shall come into forde ^ 

on the first day of June 1882. * 

This section and section 3 extend to the whole of British India. The 
, other sections extend to the whole of British 

Local extent. India except the Scheduled Districts as defined 

in Act No. XIV. of 1874. 

• 

On 28th September 1877 (t. e., three days before Act X. of 1877 came into opera- 
tion), an application was made for the enforcement of a money-decree by attachment 
{inter alia) of a political pension enjoyed by the defendants. Under Act VIII. o£ 

1859, 8. 216, a notice was issued on the same day to the defendants, calling upon them 
to show -cause why the decjree should not be executed. The defendants accordingly 
appeared oh the day fixed (at which daie Act X. of 1877 had come into force), and con- 
tended that, under s. 266, cl. of tliat Act, the pension was no longer attachable. Held 
that all proceedings, commenced and pending when Act X. of 1877 became law, were, 
under Act I. of 1868, s, 6, to be governed by the law theretofore in force, the general 
rule of construction contained in that section not being affected or varied by Act X. of 
3877, ss. 1 and 3 ; and that a bond fide application for enforcement of a decree in a par- 
ticular way, coupled with an order of the Court in furtherance of that object, as much 
constitutes a proceeding in execution commenced tnd pending as the actual issue of a 
warrant of attachment. —Vidyaram v. Chandra Shekhiirrain, I. L. R., 4 Bom. 163. [Nov, 

19, 1879.] ^ ■ 

2. In this Act, unless there be something 
repugnant in the subject or context — 

“ chapter : ” “ chapter means a chapter of this Code : • 

“ district ” means the local limits of the jurisdicTion of a ^p*d;Hri 45 glCivU 
''District:” Court of original Jurisdiction (hereinafter ca/l^ 

*' District Court : ” ed a ‘District Court’), and includes the local 

limits of the ordinary original civil jurisdiction of a High Court : every 
Court of a grade inferior to*that of a District Court, and every Court of 
Hraall Causes, shall, for the«purposes of this Code, be deemed to be subordi- 
nate to the High Court and the District Court : 

“ pleader” means every person en til led to appear and plead for another 
pleader:'’ in Court, an(L includes an advocate, a vakil, and 

an attorney di a High Court : 


Interpretation-clause. 


« As amended by AeU XV. ef 1882, XVIII. of 1884, XIY. of 1881, and IV of 1888. 

O. P.l 
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PRELIMINARY, 


[Sfc. y 


‘ order 


“ Government Pleader ” includes also any officer appointed by the Local 
Government to perforin all or any of the functions 
Government Pleader ; ” expressly imposed by this Code on the Govern- 
ment Pleader : 

** Collector •” ^ “ Oollector’* means every officer performing 

the duties of a Collector of land-revenue : 

“ decree” means the formal expression of an adjudication upon any 
“decree •” rii^ht claimed, or defence set up, in a Civil Court, 

when such adjudication, so far as regards the Court 
expressing it, decides the suit or appeal. An order rejecting a plaint, or 
directing accounts to be taken, or determining any question mentioned or 
referred to in section 244, hut not specified in section 588, is not within 
this definition : an order* specified in section 588 is not within this defi- 
nition ; 

“ order ” means the formal expression of any 
decision of a Civil Court which is not a decree as 
above defined : 

“ judgmoiit ” means the statement given by 
the Judge of the grounds of a decree or order : 

“Judge” means the presiding officer of a 
Court : 

“ judgment-debtor ” means any person against 
whom a decieo or oider has been made : 

“ decree-holder ” means any person in v. hose favour a decree or any 
orfbr <'iipable of execution has been made, and 
“ decree dioWer : ” includes any person to whom such decree or order 

is tiansferred : 

“ written “ written ” includes printed and lithographed, 

and “ writing” includes print and lithography : 

“ signed ” includes marked, when the person making the mark is uh- 
“ signori:’* able to write his name ; it also includes stamped 

with tlie name of the person referred to : 

“ foreign Qourt” means a Court situate beyond the limits of British Tn- 


“ judgment 
Judge:” 

i 

** judgment-debtor : 


“ foreign Court : ’ 

“ foreign judgment : ’ 


‘ public officer : ’ 


every Judgfj ; 
every covenanted servant 


dia, and not having authority in British India, nor 
established by the Governor-General in Council : 

“ forcjign judgment ” means the judgment of a 
foreigii Court : 

“ public officer” menus j 
any of the following descriptions (namely) : — 


of Her Majesty ; 


^very coiniiiiK»;onc(J officer in the military or naval forccis of Her Majesty 
ft -^^er Governnieiit ; 

every officer of a Court of Justice whose duty it is, as such officer, to 
li.ve.stigate or report on any matter ‘of law or fact, or to make, authenticate, 
oi keep any document, or to take charge or dispose of any property, or exe- 
cute any judicial process, or to admiiiistei any oath, or to interpret^ or to 
picserve order in the Court, and every person * specially authorized by a 
xour of Justice to perform any of jruch duties ; 

every person who holds any office by virtue of which he is empowered 
p ace or keep any person in confinynent ; 
of. otlicer of Government who\i duty it is, as such officer, to prevent 

» information of offence*!, to bring offeudere to justice, or to 

I ou«t the public health, safety, or convenience ; 
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every officer whose duty it is, as such officer, to take, receivo, keep, or 
expend any property on hehalf of Government, or to make any survey, as- 
sessment, or contract oji hehalf of Goveriuneut, or to execute any reveine- 
process, or to investigate, or to report on, any matter affecting the pecuniary 
interests of Government, or to make, authenticate, or ^eep any document 
relating to the pecuniary interests of Government, or to prevent the infrai;- 
tion of any law for the protection of the pecuniary interests of Government, 
and every officer in the service or pay of Governinont7 or remunerated by 
fees or commission for the performance of any public duty. 


And in any part of Jiritish India in which this Code operates, “ Gov3rn- 

ment ” includes the Govcrniftent of India as well 
“ Govornment. x w i 

as the Local Government. 


The term “ judicial proceed inj?,” as used in Act X. of 1877, s. 2, must be understood 
to mean a judicial proceeding of the same nature as a suit, or such proceedings as aio 
referred to in ss. 333, 522, 52G, and 531. The dehniliun given in Act X. of 1872 is not 
applicable.— Dalpatbhai Uhugubhai v. Amarsang Khema Bhai, I. Lb R., 2 Bom. 65:1. 
[Mar. 20, 1878.] * 

The effect of the jiroviso to s. 3 of Act X. of 1877 (taken in connection with the 
definition of the word “decree” in 2) is that, in all suits pending when that Act canio 
into force, the practice and pnicednre to he followed down to tlie final result of such suits 
(i.e., when nothing reinain*« to t»e done but to exe<*n1e tin* decree or to appeal from»Tl ) 
are the same as previously existed, but that, in all subNe<|iien1. proceedings in execution 
the decree or in appeal from it, the practice anti ]»rocedure provided by Act X. of 1877 
are to be observed. — Rustoniji Burjorji v, Kessowji Naik, I. !>. li., 3 Bom. ICl. [Aug, 
13, 1878.J 

A UKCBEE of Ji Small Cause Court can be executed by it at any place within ti o 
local limits of the District Court to which it is subordinate, as defined by AcLX. of 1877, 
8. 2, without having recjourse to the jiroeedure under s. t)48, wliicli a}i]dies onTv to rusc'* in 
which a decree piissed in one district has to be executed in another district. — Badan 
Bebajeu a. Kala C'hand Behajoa, I. h. R., 4 Cal. 823. [Mar. 24, 1879.] 

Notw'ITIISTAndikg the ]>Tovisions of s. 12 of the Court Fees Act. (VTI. of 
an order rejec.ting a plaint on the ground of its being insntliciontly stamped is appeuiabJe 
as a “ decree ” within the definition of decree ” in the Civil Proiiedure Code as amendfd 
by Act XII. of 1879. — Ajoodhya Fershad a. Gunga Fershad, 0 C. L. R. 567. [June 
10, 1880.] • • 

A Collector, when acting under s. 201 of Act XTX. of 1873 as the agent of the 
Court of Wards in rcspe<‘t of the estate of a disqnalifietl per'^on, is a ]>ublic officer within 
the meaning of ss. 2 and 42 1 of Act X. of 18^7, anil <’onsofiuent.ly, when sued for acts 
done in that capacity, is entitled to tiie notice of suit n^iinired by the latter section. — 
Collectorof Bijiior v. Muuuvar, I. L. R., 3 All. 20. [June 11, 1880.] 

A DECREE-HOLDER, within the meaning of the (hvil Frocedure i ode, is tfie person 
who.se name appears on the record as the person in whose favour the decree was made, or 
Home person whom the Court has, by order, reeognized as the doi'ree-holdor from the 
original plaintiff or hw represeiitiitivea. S. 235 of the ('i\i I Procedure Code puts on tl*o 
party ap]il 3 nng for execution the obligation of slating any adjustinout 1: be J>a r t ic s 
after decree ; that is, any matter not done through the (^jiirt, as well as anysf?1TOttH^ 
through the Court. — Faupa 3 ’Na v. Narusannah^ I. L. 11., 2 Mad. 216. ; Oct. 29, 1880. , 

The sharers of a joint uin^vided estate agreo»l in waiting that such estate should bo 
partitioned and the accounts thereof settled by arbitration, and named one of such sharers 
as arbitrator, and agreed that Ik should settle all the aecounts, show the surplus at eaoii 
sharer’s credit, and prepare lots, after partition of the lanils and houses comprehended iu 
such estate, and have them drawn within on«^ rear from the completion of Hie partitioi. 
Subsequently7one of such sharers applied, lilidcr s. 523 of Act X. of 1877, to have such 
agreement tiled in Court. The other sharorsfnot objecting to this course, such agrecnieat 
was tiled accordingly, and the case was ref^ed to such arbitrator. The arbitrator made 
an award, whereby ho ]>arti(ioncd such estate into lots, assigning some only of such loU 
.by name, and wherein he stated that ho h.’ I not been able to settle the accounts owing 
to tho default of the parties, and that, considering that the partition sltould take effect 
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without aiyr delay, he did not ask for further time. He further stated that “ all the 
parties state that they will adjust the accounts after renewing the agreement,” and 
that he requested that the unassigued lots might be drawn in Court. The Court made 
an order confirming the award, and, it being objected that the settlement of the accounts 
should not be postponed, but that they should be settled as agreed, directed that the 
arbitrator should scuttle tlie accounts, and gave him a year’s time for that purpose, and 
some of the parties,' not being willing to draw the unassigned lots, directed the distri- 
bution of such lots “in reference to "the age and number” of the sharers Meld X\\9X 
such order was a “ decree” within the meaning of ss. 2 and 522 of Act X. of 1877 : that 
the arbitrator should himself have drawn such lots, or lie should have made the par- 
ties draw them : but, inasmuch as it would not have strained the agreement to have had 
such lots drawn in Court, and no objection had been taken to the arbitrator not having 
himself drawn them, it was not incumbent on the Court to have remitted the award in 
order that the arbitrator miLrht have drawn them : that the Court, however, should not 
have distributed such lots in the manucr il had done, but should have drawn a lot for each 
person, and in acting as it hah done, it had tided cMuilrarv to the award, and for that rea- 
son its decree could not be maintained : and that, in confirming the award before the 
accounts had been settled, and an award made in nss]^e(^t thcreol, the Court had acted 
erroneously, inasmuch as the award had left undeteruiined a very important matter, mz.^ 
the settlement of the aceoiints, and the Court should, ^undcr s. 520 of Act X. of 1877, 
have remitted the award for the reconsideration of the arliitrator, and as it had power 
to remit it upon such terms as it thought fit, the Court could have allowed one year, if 
necessary, for the settlement of the accf>iuil'« ; ami on this account, and also because tbo 
Court had made an order post])oniiig the settlement of the accounts, and thereby made 
an order contrar 3 ’ to and in excess of the award, its decree must be reversed. — Sadik All 
Hhan w. Imdad Ali Khan, 1. L. K., 3 All. 280. [Nov. 10, 1880.] 

By a decree in an administration-suit, A was ap]>ointed Kcceiver “ to manage the 
estate.” A died, and b 3 ’ a suhsequent order B was appoinled Receiver. One of the defend- 
ants in the suit applied to have H removed from the ofiice of Receiver on the ground of 
his alleged mismanagement of the C‘'tato. The applitaition was refu.*<ed. that the 

order of refusal was appealable, w ht^ther the former (.’ode or the present Code of Civil 
Procedure rfvas deemed to lie applicable, being an order made in respect of a question aris- 
ing between the parties to a suit relating to the execution of the decree. — Mithibdi 
v.^Limji Nowroji Banaji, I. L. R., 5 Bom. 15, 50d. [.Dec. 3, 1880.] 

An order under s. 55n of Act X. of 1877, dismissing an appeal for the appellant’s 
default, is not a “ decree ” within the meaning of s. 2, ami is not appealable. — Mukhi 
Pakir, I. L. U., 3 All. 3S2. [Dec. 22, 18S0.J ^ 


Per Spankie, J. — An order refusing an application to file a private awa,'^’**' C/^urt 
is appealable as a ch;cree. Jokhun Rai r. Btkdio R;ji (N W. P. H. C. P*. *15®) 

and Hus.^aini Bibi r. MoIimh Khan (I. L. R., 1 AIK 

Vishnu Bhan Joshi r. Riivji Bliaii .lo^hi (1. L R u^^ingmshed. Per Stuart, 

C.J. — An order refu.^ing an application W i grounds not 

mentioned in SwS. 520 and 521 is a decrq'i louii such. Jauki Towari e. Gayan 

Tewari, I. li, R., 3 All. 427. [Ja ^ -* 

The expression “person rern'.^r” ’il'" X.. of 1877 means person referred 

to in the subsequent siciions <id L ‘rl ’ required to sign or verify certain 

documents, and it is not a vjp u hcing able to use a stamp 

that he should be unaWo tqio i«s, - ^^'twajah of Benares ». I)ebi Dial Nonu; 

I. L. B,., 3 All. 575. ' ® ^ J 

o«re piaintiff-apn^)aiit'tr..^?/fr\'^ •>! the lejtal representative of a deceased 

the ground tffiuch apX* tion CV'n “PP«!l«>t.on.the record?^ 

passed an order that the^s^iit witoin the time limited by law, and 

passed under the first pai^qniph of s‘‘'r8®of Arl'V^'^r ^ -AppoUato Court, 

cl. 18, s. 588 of tb'it A of • u • * 1 ^ 1®77, not being appealable under 

appeal would lie, was noVapnealabie ^ ?* a .second 

[June 7, 1881.] ealable.— Ahm|>d Ata v, Mata Badal Lai, I, L. B., 3 All. 844. 

mde^nder*. Me°t^®the^udyc of \he^ security within three days, is 

■wljifh the execution is * i V T *“ ”*'"’** decree was pa.ssed, and in 

of ». 2, and ft. 244, cl c ^Luchmeo™it”*fc*^*^ u ^PPcalable a.s a decree under the proviflions 
CMar. 8 , im.J «•— l<uchmceput 8mgh e. Oita Nath Doss, I, L. B., 8 Cal. 477. 
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Air order under s. 549 of the Civil Procedure Code, rejecting an . appeal because 
security has not boon furnished, as directed under that sectiou, is a “ decree ” within tiio 
meaning of s. 2, from which an appeal will lie. The discretion conferred on an Api^ellaio 
Court by s. 649 to demand security for costs must be properly exercised ; and such discre- 
tion is hot so exercised when the order requiring such security is made without notice to 
him calling upon him to show cause why the order should not be m:^. — Siraj-ul-huq v. 
Khadim Hussain, I. li. li., 5 All. 380. [Feb. 23, 1883.] ^ 

None but barristers and attorneys have a legal right to practLs^in the Uombay Court 
of Small Causes. Neither ss. 2 and 3G of the Code of Civil Procedure (Act No. XIV. 
of 1882), nor ss. 38 and 76 of the Presidency Small Cause ('ourts Acl (No. XV. of 1882), 
give the pleaders of the Bombay High Court that right. The provishnis of s. 47 of Jteg. 
II. of 1827, authorizing persons holding sanadn from the High Court to practise iu ijie 
Mofussil Courts, are still in force. Per Bayley, West, I'inhcy, aTul Latham, JJ,.-:* S. 2 
of the Code of Civil Procedure, 1882, does not give every pleader a title to appear and 
plead ; it only enacts that “pleader” means every person ontiflod to Jippear and plead for 
another in Court, and includes an advocate, a vakil, and an attorney of a High Court. 
Consequently, if pleaders or rakllsy who are the same class of practitioners, are not enti- 
tled by law to appear or plead for another in Court, the definition of “ pleader ” gives 
them no new right or utatwi. The words in s. 36 of the Code of Civil Procedure (Act 
XIV. of 1882), “ by a pleader dul/ appointed to act on his behalf,” do not simply mean a 
person duly ap])ointed by the party in the suit, but a pleader duly appointed according to 
law regarding pleaders in force in the particular Court. — The Pleaders of the High Court, 
Ja I. L. R., 8 Bom. 105. [Dec. 14, 1883.] 

WiTEBE it was sliown that a judgment-creflilor was him.*<e]f the purcliaser at an exe- 
cution-sale, and the amount for which he so purchased Ihc property of his judgment- 
debtor was set-otf against the amount duo to him under his docro^, and where, on the 
applktation of the judgment-debtor, the Court pas<ed^ an order setting a'^ide the sale on 
the ground of fraud jiractised b 3 * the jiiclgmciit-crcditor on the jndgment-dchtor in connec- 
tion with the sale iu consequence of whicli fraud tho property' had been sold at an under- 
value, }i^ld that, inasmuch as tho order involved the decision of a question between tho 
parties to the suit relating to the execution, discharge, or satisfaction of the decree (the 
decree having been satisfied as far as the purchase-money bid b^' the (le(jree-liol(lT.‘r went), 
thc'ordcr cancelling that pro lanto satisfaction, though not appealable ujider the pro- 
visions of s. S8S, cl. 16, was appealable as a decree under the provisions of the Code of 
Civil Procedure (Act XIV. of 1882), s. 2, and s. 244, cl. c*. — Ballodeb Lall Bliagat e. Aiiadi 
Mohapattur, 1. L. H., 10 Cal. 410. [jan. 25, 1884.] 

An order rejecting a memoranduifl of appeal as barred by limitation is a “ decree ” 
within the mcanipg of s. 2 of the Civil Procedure Code ; it is therefore appealable, and 
not open to revision tho High Court under s. 622 of the C’ode. , (Jajraj Singh t\ 
Blmgwant Singh and Jlianatullah (Weekly' Nol^s, 1883, p. 2.35) and Kog. r. Wajid Ali Shah 
(I. L. U., 6 All. 438) distinguished.— Gulab llai v. Mangli Lai, 1. L. 11., 7 All. 42. [Juno 
29, 1884'.] 

Tele ancestors of B mortgaged their share in, a certain mclial to A. Subsequently 
B became entitled to this share in the mclial, and A obtained a decree on his mortgage, 
in execution of which the right, title, and interest of B was sold and purchased by C. 
Subsequently to this latter decree and sale, B obtained a decree against !> for ]>os'«issioii 
of certain lands which were proved to belong to this mclial. K then obtained a decree 
against B, iu execution of which the right, title, and interest .of B in this same mehal 
was sold and purchased by F; C and F transferred their rights under tlicir respective 
purchases to E. E thereupon, as jiurchascr of the right, title, aad iniei^st of B from F, ' 
applied to execute the deiTce obtained b 3 ’^ B against 1). This ap[)li(’.atioii 
the Subordinate Judge, but, on appeal to the Bistrict Judge, was allowed. B tlipreiipou 
applied to the High Court to have this order set aside. Jfeld that the order siioiild bo 
set aside, inasmuch as no appeal la^' from the order of tho Suliordinate Jmlgc, the order 
nob being a decree within the iiAaiiing of ss. 2 and 244 (els. », b, and r) of the Civil 
Procedure Code. — Mohabir Singh Uam Baghowan Chowbey, 1. L. U., i:^ Cal. 150. 

[Beo. 12, 1884.] 

Under sepagite agreements made by them respectively wdth Government the plaintiff 
and defendant licld adjoining plots of land for Jmilding. The agreements contained the 
same terms and stipulations, among which werefthe follo>yiug : “(a) Tho buildings to 
be continuous, with party-walls common to ^oth adjoining houses. (6) All disputes 
regarding the cost and maintenauco of partj^walls to bo decided by the ( Jovernment 
surveyor, whoso dooisioii shall bo binding on both parties.” The idaintiff employed a 
coutractor to erect a house upon his plot of laud. The house was completed in 1870, the 
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north wajl of which was built as a party-wall in pursuance of the ooQilition contained i» 
the ajfreenicMit with Govern m out. Disputes subsequently arose botwoon the plaintiff und 
his contractor, which wore not settled until the 2(jtii Aiij^rust 1878« on whicii date the 
plaintiff paid the contractor a sum of Rs. 20,515-4-11, which included the cost of the 
parly-v\uil. After tiie plaintiff's house had boon completed, the defendant built his 
house upon the adipiuin^ laud, and in so doiiiK he used a lar^e portion of the party-wall 
as the southern w;.ll of his house, lie paid the plaintiff lialf tho cost of the portion so- 
used by him. The rear portion of tho said wall was not used by the defendant, as lii» 
hou.se did not extend fi> far to the roar as the house of the jdaintiff. The plaintilT demand- 
ed payment of half the cost of that part of the wall not used by tlie dofeiidaiits, but the de- 
fendants refused to pay. The ]ilaiiiliff then (daimed that part of the wall as his own property, 
and proceeded to oppu windows in it. The defendants olqocted. The plaiuliff subsequently 
filed the present suit. claiminLr from the defendants payment of half the cost of tho said 
portion of the wall not used by the ilcfcndants, and, in the event of such payment not 
bein>f awarded, he prayed ft)r a dochiration tliul he was ihc sole owner of the said portion 
of tho wall, and for an iiijumnion restruiniiu^ the defendants from distnrbintj: him in the 
solo enjoyment thereof, 'fbo brother t^hahiv Luddha) of the first defendant wst» 
originally made the .second defendant of the suit, lie, however, disclaimed all interest 
ill the premises; and it appeared that in I87d the fU-st defendant had sold the property 
to him (Khntav Luddha), who in 1870 sold it to Kessorlmi, the first defendant's wife. 
Kesserbai accordingly was made the second ilefendant in the place of Khalav Luddha. 
Both the defendants pleaded liiiiitalioii, and denied ihcir liability to pay any [lart of the 
cost of that part of the wall which they «lid not use. i'he first defendant further alleged 
that he had paid the whole cost of the foundation ami oilier parts of the '^aid wall, and 
claimed to set-off this payment against the claim of tlie plaint itf. At. the original hear- 
ing, Scott, J., held (J) that the i»art of the wall in dispute, siltiioiigh not used by tho 
defeudaut.s, was a #party-wall. having regard to the term^ of the agreoincnl uiuler which 
the said wall was erectc<l ; (2) that Kcsserb.ai wa> liable, equally with the first defendant, 
to pay for this part of the wall, having pureliascd the property subject to tho terms of 
tho original agreement of w'hicli she presiimibly had noln*c:(8) that the suit was not 
barred, but that there was no right of action for the cost of the juirty-wull independently 
of the award of ^he Govorniiient surveyor, in whose deej-. ion lay all di^|)lUes as to such 
co>t ; and that, until hi^ deci>ion was given, there was no complete cau>c of action. Scott, 
J., accordingly, on lUh I)ocomi>or 1882, derreed that fbe defendants were severally liablo 
to pay the half of whatever the Government survevor might certify to be due for 

the cost of the disputed part of the said wall, and that the defendants were entitled to- 
set-off, in the calculation of wJiut w.-ts duo from them, the cost of any work or inat'eriaU 
which the Government siir\e\or might find hud been coiitribiiu-d by the first defenduiit. 
The case was theroiqion ahjounied, in order that the certificate of the Government 
surveyor might be obtained. The Governm“nt surveyor sub^ef^nently gave liis cortificatO 
as to tho cost «f the unnsi*d ]>urtic*n of the said wall, but stated that on the evidence 
before him he was unable to ile<*ide as to the ownei>hi|> of the foundations, d.c,, of the 
wall. The came on air iin b fore Scott, d., wlio dcj-ided to take eviilcimc on tho pointit 
left ninlelorinined by tho (hivcrnment surveyor. \Viliu*««es were, accordingly, examined^ 
and, on 11th Ileceiiiber I8.s:h ilieGmirf disallowed the ilcfcndaiil'.-. claim of .'^el-off, and 
gave judgment for the ])laint iff for half the sum certilicd bv llic Government surveyor 
a.s the cost, of the dispuiod j/art of ilie wall. The defendants appealed. //«•/./ ihat, having' 
regjirj to the terms ot the agrecmeuls under which the plnintilf and flcfemlaiils resi»ecti\e]y 
held their propert^, the Court was not competent to determine the qm^-tion of tlieilofend- 
ants’ set-off or the other fioints raised by the ]deailings. These were matters to be 
decided by the (govern iiieii't suricvor, whoso cert iti cate wa.s a condition precieiient to the 
plaintiff's right to sue. and upon wliicb the t.'oiirf iniglit g^ive jiiflgincnt. al.so that 

thj*. def;»v»'.Aff the I Itli l)ecciiil)<*r 1882 was not a de»;rco or an “ order directing u<;couut9 
w) oe taken ” within the meaning of s. 2 of the Civil Procedure, (*ode (Act XIV. of 1882), 
and that tho defendant %, although tliey^ had not tiled an appeal again.st it w'ilhiri the 
period allowed by the Lirnitat i«m Act. were entitled to appeal again.st it w'hori appealing- 
against the decree of 1 1th D combor 1883. — Coverji Luddha v. Alorarji Piiiija, l.»L. R., 
9 Bom. 183. Feb. 20, 1 885. ^ 

Thk plaintiffs claim to redeem certain lands was rejected by a Huliordimite Jiidge oa* 
21st December 1882. On ui<' N.. l»’ebrua/y 1883, the plaintiff, who was an agriculturist^ 
presented an application for review to tijc Special Judge appoinlcd iintfop tho Dokkhiiii 
Agi iculluri.st.s' Kelief Act. His appluai^^ri was rojec.l/'d by that Judge, who wa.s of 0 )»i- 
nion that, the pl.iinliff’s remedy lay in an Jkipcal to tlie District Judge T’le plaintiff wis 
not informfil of the result of his app1ica\f>n to tho Special Judge until the following 
May, at wliicb time tlic Court of the J>i.stric« Jud^O was closed for vacation. On the 3rd 
June 1883^ he presented an axjpoal on the opening of the Diutriet Court. Tho District 
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Judi'e dismissed the appeal as barred by Li nutation. Oq appeal to the High CoiAt, a pre- 
liminary objection being taken that a second appeal would not lie, held that the order of 
the District Judge, having the force of a decree within the moaning of s. 2 of the Civil 
Procedure ('ode (Act XTV. of 1882), was appealable under s. 640 of the Code. Order 
discharged under the circumstances, the Districjt Judge having given no reasons for mak- 
ing the order. — Raghu Nath Gopfil r. Nilu Nathaji, I. L. R., 9 452. [Mar. 31, 

1385.2 

An orfler mado under s. 366 of llie Civil Procedure Code (Act JIV. of 1882). that a 
suit do abate, being virtually a decree within the moaning of s. 2 , is appealable. The ap- 
pellant’s father having died during the pendency of an appeal lodged by him, a notice was 
served upon the appellant’s two adult brothers; but they having failed to apply within 
sixty days, the appellant, who vvjis a minor, applied, several months afterwards, to be put Oii 
the rc(J 0 rd in liis deceased father’s place as his legal representative, w^iich was done»„^. 
Assistant Judge, who hoard the appeal, was of opinion that, in consequence of the omission 
on the part of the brothers of the appellant to apply, the apt>€,al abated, and he passed an 
order accordingly. Held tliat the application having been made by the minor sou with- 
in the time limited by law, the order of abatement made by tlie Judge was wrong. Al- 
though the complete legal representation vested in the minor son and his two brothers, 
f». 366 of -the Civil Procedure Code (Act XTV. of 18821 only re<juired an application to be 
made by a person claiming to be life legal representative, in order to prevent an order of 
abatement being mado. If neither of the brothers w'as willing to havcliis name placed on 
the record, the respondent wa** entitled to have them made defendants, so that they might 
be bound by the decree. The minor son could then proceed alone with the appeal. — 
Bhikiiji llamchaiulra w. Pursholam, 1. L. R., 10 Bom. 220 . [JUI 3 ' 30, 1885.] 

An order under s. 39ti of the Code* of Civil Procedure declaring the rights of the* 
parties in a partition-suit, but leaving their .shares to he delerntined In exeeution of the 
decree, is a “ decree ” within tlie moaning of s. 2 of the (’ode, and an appeal, therefore, lies 
from such order. — In the Mutter of the Petition of Bhola Nath Dass ; Bhola Nath Dass 
t>. bonamoni Dtu^i, I. L. U., 12 (>al. 273. [July 30, 1885.] 

An appeal w'as preferred against a decree of ;m Original Court dismissing a suit, and 
the Appellate Court sent the ease baek for the purpo.^ie of certain evidence beii^^ taken, 
?uid <;ertiliod to it. Pending that being done, the )>arties applied to the Appellate Court 
to refer the <jase to ari)itralion, and thati Court referred that application to the Original 
Court for disposal, although the case was still pending on its own tile for disposal. Sub- 
scKluentl^" ainitlier applh'alion was mado to the Original Court to refer the c'use to arbitra- 
tion, and oil the lOLli May the record w;us sent to the arbitrator with directions to submit 
his award within seven days. On the 12 tti September, ns the aw.ird had not been sent in, 
the Original Court pa,ssed an order, recalling the record, and suhsequeutly the award of 
the arbitrator, dated the I 2 tli September, was filed The Original ('Joiirt^ thereupon for- 
warded the record to the Appellate Court for its decision. Objections were taken to the 
award, hut overruled, and the' AtipoUato Court passed an order directing the case to bo 
sent back to the Original Court, w'ith orders to ])ass a formal decree in aw’ordance with 
the award of the arbitrator, that a second appeal la\’ again.st the last-mentioned 

order, inasmuch, jus it amounted to a decree under thff provisions of s. 2 of the Civil Pro- 
cedure Code. Held also that the award was bad in law, because the time within which 
it was directed to be made had never been enlarged, and the Court’s order of the I 2 th 
September ree^illiiig the rec^ord could not- ho taken as an iudbiation that the time wiw 
enlarged. A’emi/c, an Appellaio ('Jourt has iho power to refer a case to arbitration at the 
instance of the partiUvS under s. 582 of tlio Code of Civil Procedure, 1882. In re San- 
garaliiigam PilLii (I. L. R., 3 ]Mad. 78) cited ; Juges.sur Dey n. ^Kritartho Moyee Dossee 
(12 B. li. R. 266) cite<l and di.stingui.shcd. — Bliugwan Dass Marwari 0 . NuiuLij^ll 8 eio, 
1. L, R,, 12 Cal. 173. ( Aug. 10 , 1885. ] 

Thr proceedings contemplated by s. 396 of ^ct XIV. of 1882 are proceedings in a 
suit before decree, and in order to enable the (’onrt in tliat suit to determine exactly the 
terms ef that decree. M hero thoso proceed ing.s, however, w'ore left to be taken in execu- 
tion of the decree, the High Court, treating if a.s an error in point of form, and without 
deciding whether or not an objeetTon, if it had been taken, would have been fatal to the 
proceedings, dealt with the case in the same wy^ as wius done in G.vaii Chunder Son e. 
Doorvra Cliurii (T. h. R., 7 Cal. 318) regarding the further proceedings taken after 
decree declaring the rights of the several parties^ proceedings to obtain a decree on fur- 
ther considorntion. Where, in a partition-sum an order was mado in the course of such 
proceedings, by which the ]>osition of some of ^le parties to the suit was determined, hut 
no declaration was made of the exact rights of each of the parties, held, it was a mere in- 
terlootttory order^ aud no appeal would lie from it. ISemble, such au order is not a decree 
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Mr i thin th€ tornis of 9. 2, Act XIV. of 1882. Bholanath Dass v. Sonamoni Doai (1. L. R.» 
12 Cal. 273) distinguished. — Bhoobun Moyi Daboa v. Shurui Sundery Babea, 1. L. R.* 
12 Cal. 275. [Aug. 12,‘ 1885.] 

'WiiEBK an Appeal Court made a decree or order directing a commission id issuo 
directed to an aniin to maho n partition of cerbiin property into certain specified shares, 
and to allot the <shWos to the parties to the suit, hald that such order amounted to a 
decree within the meaning of s. 2 of the Code of Civil Procedure, and that, though called 
a deerree, it was, in fa<it, an order in the terms of a. 396 of the Code, and wa.s a proper order 
to make. — Bepin Bohari Moduck v. Lai Mohun Chattopadhaya, I. L. B, , 12 Cal. 209. 
[Aug. 31, 1885.] 

The definitionfof “decree” in s. 2 of the Civil Procedure Code means that whore 
the proceeding of the.CourC finally disposes of the suit, so long as it remains upon the re- 
cord, 'it is a “ decree.” Held by the Full Bench that an order passed under s. 381 of the 
Civil Procedure Code, dismissing a suit for failure by the plaintiff to furnish security for 
costs as ordered, was the decree in the suit, and appealable as such, and consequently wras 
not open to revision bv the High Court under s. 622 of the Code. — Williams (J. ft.) e. 
Brown (T. A.), I. L. R., 8 All. 108. [Jan. 23, 1886.] 

No appeal lies under any of the provisions of s. 588 of the Civil Procedure Code 
from an order under s. 4l!, rule a, rejecting an uppUcarton for leave to join^ another cause 
of action with a suit for the recovery of immoveable property. In a plaint filed in the 
Court of a Subordinate Judge the plaintiff claimed to recover possession of a house, 
together with some grain which u'as stored in it. The plaintiff applied to the Subordi- 
nate Judge for leave under s. 44, rule «, of the Civil Procedure Code, to join the claitn 
Jor grain with the (jlaim for posse.'^siou of the house. The Subordinate Judge refused 
leave, and returned^the plaint, with directions that the plaintiff should iu.stitute two suits, 
for recover^’ of the house and the grain respectively, in the Court of the Mimsif. Held 
that the Subordinate JudL'c’s order was substantially an order rejecting the plaint, on the 
ground that the plaintiff hud joinotl a i^uiso of .action with a suit for recovery of immove- 
able property ; that, although this might have been a misapplication of s. 44, rule a, of 
the Code, its effect was to reject the plaint ; that sucli .m order was a decree with refer- 
ence to* the definition in s. 2, and wa.s appealable a'* such to the District Judge ; and that, 
therefore, a second appeal lay in the case to the High Court, and that Court was not com- 
petent to interfere in revi.sion under s. 622. — Bandhun Singh v, Solhu, I. L. R., 8 All. 191. 
[Feb. 18, 1880.] 

Ox an application under s. 232 of the Civil Procedure Code by the purchaser of a 
decree to l>e allowed to execute it, two of the jiu^^irient-debtors objected that thepuroliaso 
was henami lor the other judgment-debtor, and that tiiey had paid off tht decree to tho 
original decree-holder. The Miui.sif found both objections agakvi^ tixin, and allowed the 
purcba.ser to execute the decree. J/e/d llv/t the question one between the parties to 
the suit or their repre>entative.s relating to the execution, discharge, satisfaction of the 
decree, and that the decision of that question vas a decree under 2 and 244 of tho 
Code, and therefore appealable, and a .secewd Appeal lay thorefroin to the High Court. — 
Afzal V. Ram Kumar Bhudra, T. L. |t, 12 Cal. 610. [Mar. 5, 1886;] 

Ax order under s. 243 of iiio Civil Procedure Code .staying execution of a debree 
deteifpines a question relating to the cxeculion of the decree uithin the meaning of s. 244, 
and is, therefore, a decree v iihin the meaning of s. 2. An appeal, therefore, lies from Buch 
order. -Steel v. Ichchamoyi Chowdhraiii, I. L. H., 13 Cal. 111. [Mar. 18, 1886.] 

. S. 442 of the Gjn'l Proc€»dure Code refers to u case where the plaint on the face of it 
appearh jj^ 4 »i;p been filed Hy a person who was a minor. Where, in a suit, the plaintiffs de- 
.Ki’Ja^emselves as adults, and on the obj<K;tionof the defendants an issue wasraise4 and 
inquired into on the question of age, /lefd that the order pa-ssed under the circumstances, 
although it profcs.ied to have been mdde under s. 41-2 of tlio Procedure Code, must be 
treated us one rejecting the plaint or distnivsing the sjiit on the ground tliat the s^jt was 
in.stituted by persons who were establishod on the evidence to be minors, and was appealable 
as a decree witlihi the meaning of s. 2 of tliti Co<le. Tlrj words, “ rejeotiiig the plaint,” in 
8. 2, are not limited to the case.s providedJor in s.s. 53, 54, Held also that tho defendant, 
not having taken an objection to the suie on the ground of tho minority of the plaintiffs 
whilst it was pending in appeal to the High Court, were precluded from raising it on 
rcmand.—Beni Ram Bhutt v. Rsim Lai ikukri, I. L. R., 13 Cal. 189. [Mar. 30, 1886.] 

Held that an order rejecting an apVication for permission to sue as a pauper, and 
. Court’s Me, on flic ground that the applicant had previously 

ithdrawn tho application and entered into a new contract with the defendants, was a 
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decree ** within the meaning of s. 2 of the Civil Procedure Code, and appealabfh ai euch. 
— Baldeo e. Gula Kuhr, I. L. R, 9 All. 129. [Dec. 6, 1886.] 

A'n application under s. 93 of the Bengal Tenancy Act, 1885, is not a suit between a 
landlord and tenant within the meaning of s. 143, and no ax>peal lies from ku order reject- 
ing such an application.— Hussain Bux e. Mutookdharee Lall, I. L. B.. *14 Cal. 812. [Feb. 

10, 1887.] . . L 


The enactments specified in the first schedule If^reto annexed are Extending to 
. , , hereby repealed to the extent mentioned in the 

Enactm«.t.«p,aled. third column thereof. But all cotitications pub- C- Courto. v 

lished, declarations and rules made, places appointed,, agreements filed, 
sealers prescribed, and forms framed under any such enactment, shall, tar 
as they are consistent with this Code, V)e deemed togbr* respectively publish- 
ed, made, appointed, filed, prescribed, and framed hereunder. 

And when, in any Act, Regulation, or notification passed or issued 
Roforoacos in previous prior to the day on which this Code comes into 
Acts, forbe, reference is made to Act No. VI FI. of 1859, 

Act No. XXIIT. of 1861, or the “Code of Civil Procedure,” or to Act No. 

X. of 1877, or to any other Act hereby repealed, such reference shall, so far 
as. may be practicable, be read as applying to (his Code or the corresponding 
part thereof. • 


Save as provided by section 99 A, nothing herein contained shall affect 
Saving of nroooduro in Proceedings prior to decree in any suit insti- 

suits instituted before 1st tuted or appeal presented before the first day of 
Juno lSb2. Juno 1882, or any procedings after decree that may 

have been commenced and were still pending at that date. ^ 


Every appeal pending on the twenty-ninth day of July 1879, which 
Appeals ponding on 29th would have lain if this Code had been in force on 
July 1879. the date of its presentation, shall be heard and 

determined' as if this Code had be^n in force on such date ; and every order 
passed before the same day, purporting to transfer a case to a Collector 
under Act No. X. of 1877, section 320, and every notification published 
before the same day, purporting to bcf issued under Act No. X. of 1877, 
section 360, shall be deemed to have been respectively passed and issued in 
accordance with law. 


The effect of Act I. of 1868, s. 6, and Act X.*ot 1877, s. 3, taken together, is that 
the chapter of the ucw Code of Civil Procedure which deals with execution of decree is 
prospective, and does not affect proceedings already commenced . — £n re llatansi I^alidnji 
and six others, 1. L. R., 2 Bom. 148 [Oct. 13, 1877]. 8ee also *T. L. It., 3 Cal. 662 
[May 14, 1878] ; also I. L. B., 4 Cal, 826 [Feb. 19, 1879]. But see I. L. B., 2 All. 74 
[Nov. 0, 1878]. 

In all suits instituted before Act X. of 1877 came into fofco, in which an appeal lay ' 
to the High Court under Act VIII. of 1859, an appeal still lies, notwi‘thsiaiidv^'«.^'V?, 
repeal of that Act by Act X. of 1877. Per Garth, C.J.— A suit is a “judicial proceed- 
ing,*' and the words “ any proceeding *’ in Ao^. of 1868, s. 6, include all proceedings in 
any suit from the date of its institution to its^nal disposal, and therefore include pro- 
ceedings in appeal. The word ^ procedure ** in Act X. of 1877, s. 3, has not the same 
meaning as the word “ proceedings ** in the^bove-mentioned section. The prooeedin^ 
in a suit instituted before Act X. of 1877 force, including a special appeal if 
the old Code allowed one, go en to the end of the suit, notwithstanding the repeal of the 
old Code. The •procedure ’* (». e., the inaohinerv by which those proceedings are conducted) 
is, after decree, to bo that provided by, the/ new Code. Per Jackson, J. — The word 
“ decree,” as defined in Act X. of 1877, doej^' not include " orders,’* either original or 
appellate, upon matters arising in the course of a suit or in execution of a decree. The 
power of the High Court to hear appeals from the Civil Courts in the interior is regu- 
hted by Act VI, of 1871. Aot. 1 ^ 1868, s. 6, oovers proceedings taken in exeeution of 

0. P. 2. 
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Which hate heen commenced before Act X. of 1877 cAihe into foi^re. Per Markby, 
Mitter, and Aiiislie. J.I. — Cl. 10 of the Letters Patent of 1805 empowers the HIkIi C/Ourt 
to hear appeals III nil cases ‘iu which an appeal lay under A<d. VI 11. of 185il. -Itiinjit 
Siuijh r. Maherban Koner, I. L. U., 3 (7al. 062* [May 14, 1K78J. See also I. L. U., 
^Bom. 148 rOet. 13. 1877J ; I. L. R., 1 All. 068 May 27, 187SJ ; 1. L U., 4 Cal. 825 
[Feb. 19, 1879]. \» ^ * 


The word ‘"decree” in Act X. of 1877, s. 3, means an order final in its nature, and 
does not incbidc an h'terlocntory order, such as an order of reteivnce to take accounts, 
alt lion i<h such order may, in uo»uM*al. bo properly termed si “decree;” and therefore a 
suit which lias been referred by tbe Court to the Coiniiii>'‘iuiu}r lu lake accounts is still in 
a <tage “prior to cK'creo ” within the moaninjf of s. 3. -Rustoriij Burjorji n. Kessowji 
3S’siik, 1. L. R., 3 Honv IGl. ' Ainr. 13, 1878.] 

The effect of the provi'jo to .‘s. 3 of Act X. of 1877 (tiiken in connection with the 
definition of tbe \iord in s. 2) is that, in all suits pendin;; when that Act came 

into ffT'^c, tbe pr;a-iire and iirocorlurc to he followed down to the tiiuil n*^iilt of snob vnita 
(*.(?.. when iiotbiinr reniain*i to bo done but to execute tbe decree «)r to appeal from it) are 
tbe same as I'revion^lv existed, but that, in all snbse'|tmnt proceed iiiL.*’'* in i‘XPCii1ioii of tlic 
decree or in iipneal from ii the pr;n ti.-e and i*ro. iMlnre pnnided by Act X. of 1877 
arc to bo observed. — Rustoin.ii Ihiriorji r. Kc<'ioujr Naik, I. L. R.. 3 Bora. 161 
[Auff. 13, 1878.] 

W HERE a 'iiiit lias been instituted under Act VI IT. of 1859. but deeidod at a time 
wlieM Act X. of 1877 bad come into operation, sind an sippeal is presented aviainst such 
tieeision, s. 3 of the latter A**t di^iincily indicates that such an apjieal is to l>e j^overned 
>\ lliclawof procedure in fon-e at the date of tlie proMMilaiioii of the appeal. \Viierc, 
tberel<M-e, an app(*a|, pr<'sente<i when Ae( X. of 1877 was in torcc, has been dismissed 
iMider s. .35(5 uf that Aet, the ap]*eilbint niav a]‘].ly for itx ro-admi'.s.ioii under s. 558: and 
if sufli re-:idmis>ion is ri fiKcd, be entitled to an Ji)ipt‘al under s. 338. Klahi Biiksh v. 
31arac!jo\v. T. L K., 4 (\mI. 823. Feb. 19, l 87 i*. ^ 


O.v 28tb »St*ptoniber I 877 (i tlirccdays before Act .V. of 1877 came into opera- 
tion), an ^apjdicatiou was inailc for liie «*nff»rccnieni of a nioiH‘v-de«;rco by aMaclnnent 
ffint) tjf :t]n;Iijical perix-ian eiijt)y<*d b\ tlio defendants. Under Act Vlll. of 1859, 
8 216, a notice was isMitd on the "aim. day to the dr*fendant.«, rallirnf upon them to show 
cause why tin* decree .‘■hoiild not bi* cxcc'iied. The deicridants, afreonlini^ly, appeared on 
t'ue d'ji fi.xed (at which thife .Vet X of 1877 had eome into force), and contended that 
under s. 2 ^‘» 6 . d. 7 , of that Act, tho peii.sion was no |()n;'er attucltahle. //c/<f that all 
proceedings, coimnenc-d and penduuj when Act X. of 1^77 became law', were, under Act 


. of 18tj8, s, 6, to be croverned lu the law tlnu'clofore in force, tlie jtencral wof.wf 
triictfon contained in tliat section not b#‘iij.r a iTeci# .1 nr \aricd biSv»’- , *'**“* ***1 

nd 3 : atid that ^ hondfult‘ application li>rr enforcement of a rfn-'O ■» ^ 



^ parti 

nary point, //cM that tlie 
Proccaure Code (AcA XHi 


...... ...... ....in,; - 'l>« to UkSx <’' » ^ 

proco.-Hlin^f-s ufler clpf«o v; afixil''*"' 'I'lv.t’^nothim; in that <’o<l® >'1'®'' *?? 

Suuo 1882. In <ehau.iV-. oi 1882) j-rov.-k- ,till pending on t.l.o 1st 

. that date the ajif „i-ee that biwl h*’cn ,,ror.eedinp« ttontmoncod V^tof 

subseMt'OtJ*-*"/® of otty A,e,„is on whether the now proceeding 

«pt)caw ;^i¥.te^l„.a,,iiit.y of the t ode of ^ bas inimediatcly arisen, IS «) mtw 

'Ur^fejTiiicmselv'jji.jt date, out ol winch the , ^ ^ to be regarded a." ptiTt 

’’.’ronuf'-ted with the j>ro< !e,dnii{s rofcrrcd to the ComtW'tsioner 

’tm' AXtree waspassedittlfly... hv^ tbe c.,nrse ct tekjng 

e iu-connt-. On the al^t .Inno J® ,V" ,,..tundant(* to show tjanse wh*, they 

.... ......niint'i. ksiicd a warrant orde n„.«tion a» to inspeotion WM 
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of the CommiAsionar for taking accotinta, by which he refused to require the ^defendant a 
to give inspection of certain books, was not an order within the contemplation of that 
section, and was, therefore, noi appealable. — itustomji v. Kessowji Naik, 1. L. K., $ Bom. 

287. fAprill8,im] 

II WING regard to s. 8 of Act XIV. of 18S2, it i« clear that the word "Code” ii> 

8ch. II., arl. 171B of Act XV. of 1877, applies to the present Code of Civil Procedure 
(Act Xiy. of 1882) ; and that, therefore, the word " defendant ” iif s. 308 of that Code, 
when road with s. 5H2, must be Iield to include “ respondent.” - In the Matter of the Peti- 
tion of Soshi Bhusan Cliand ; Soshi Bhusau Chaud Orish Chunkier Talukdar, I. L. B,, 

11 Cal. 694. [, Ian. 27, 1885.] 

SiTiag of certain Acta af- 4. Have as provided in the second paragrapli 

fecting Central Provincen, of section 3, nothing horeiji contained shall 
Burma, Panjib, and Oiulh. he doeoied to ati'ect the following enactditiitK 
(namely) : — * • 

The Central Provinces Courts Act, 1865 : 

The Burma Courts Act, 1875 : 

The Panjdl) Courts Actf 1877 : 

Tlie Oudh Civil Courts Act, 1879 ! 

or any law heretofore or hereafter passed under the Indian Councils 
Act, 1861, by a Oovenior or a Lieut(Miaiit-Uovernor in Council, prescrib- 
ing a .special procedure for suits between landholders and their tenanCIs 
or agents : * 

or any law heretofore or hereafter passed under the India Councils Act, 

1861, by a Coveraor or a Lieuteiuint-Governor in Council, providing for 
the partition of immoveable property. 

And where, under any of the said Acts, concurrent civil juiisdictioa 
is given to the Coiinnissioner and the Deputy Commissioner, the Local 
Governmout may declare which of such olHccrs shall, for the purposes of 
this Code, be deemed to be the District Court. 

A ^\LK. of the tenniitM* intere.«it iti^ertuiii ]:nid having taken place under ss. 39 and 
40 of the Kent Recovery Ac^t, llio Deputy rolle''t()r rel‘u««ed to issue a sale-cert ifi'etUe to 
the purchaser on the ground that the sale had het?n irregularly uundiu: led. that 

under s. 35 of the Rent Recovery Act the j^urcliascr was eu titled , to» a sale-eertilicate. 

Held further that the High ('ouri liad no power to review the proceedings of the Deputy 
Collector under ».*i22 of tlie Code of Civil Procedure. — Velli Periya Mira v, Moidin Padsha, 

I. li. Jl., 9 Mad. 332. [Feb. 27, 1886.] 

• 

6. The chapters and sections of this Code specified in the second sche- Extending to 
Sections extending to Pro- dule hereto annexed extend (.so far as they are Provincial 8. 
vincial 8malK!auso Courts. applicable) to Courts Of Small Cau><*s constituted • 
under Act No. XI. of and to ail^other Courts pother than the OourtiS 

of Small Causes in tlie towns of Calcutta, iHadras. and Bombay) exercising^ 
the jurisdiction of a Courts of Small Cause.s. The oTlier chapters and sec- 
tions of this Code do not extend to such Courts. “ * '• - 

The effect of Act X. of 1877, s. 5, cy^ilcd with sell. 2, is to render the whole of 
Ch. XX. (relating to insolvent debitors) inapplicable to a Mufassnl 8in:ill C-an^-e Court, 
notwithstanding the words “any Court oUier tliuii a District Court ” and “any Court 
situate within his district,” whiefi occur in thAt sct^tioii. Conseipiently the Govominent 
Resolution of 8rd April 1878, inve.sting Mio J^lgc of the Small Cause Court at Alimeda- 
bad with {Hiwer* under the sai<l ehaptor, to adjudicate in insolvency matters, is idtra mr*a 
and invalid. — Lallu Ganosh r. Ranchhod Knliaudas, I. L. R., 2 Bom. 641. [J.uly 
2, 187F.] 


Superseded by the Provincial Siiuill Ca.iao OoiirU Act (IX. of 1887). 
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Un^dhb s. 360 of the Code of Civil Proo^ure, the Local Government oannot invest 
a Mufassal Small Cause Court with the insolvency jurisdiction conferred on District 
Courts by Ch. XX. of the said Code, inasmuch ns, by reason of s. 5, Ch. XX. does not 
extend to such Courts of Small Causes. — Sethu Yenkatarama, 1. L. B., 9 Mad. 112.. 
[Oct. 3, 1885.] 


Saving of jurisdiction and 
procedure — 

(a) of Military Couwts of 
Bequest ; 


6. Nothing in this Code affects the jurisdic- 
tion or procedure — 


(a) of Military Courts of Request ; 


• (6) of a single officer duly appointed in the Presidency of Bombay to 
(?/) of officers appointed to try small suits in military bazars at cantonments 
trysnaall suits in Boinbhy. aud stations occupied by the troops of that Presi- 
^ dency; or 

(c) of Villago Muusifs and (c) of Village Munsifs or Village Panchayats 

Village Panchiiyats in Madras; under the provisions of the Madras 0od<) ; or 

(d) of Recorder of Rangoon (^0 Rt'COrcler of Rangoon sijiting as an 

sitting as Insolvent Court. Insolvent Court in Rangoon, Maulinain, Akyab^ 

or Bassoin : 

or shall operate to give any Court jurisdiction over suits of which the 
amount or value of the subject-matter exceeds the pecuniary limits (if any) 
fff its ordinary jurisdiction. 


The Deputy Commissioner of Akyab. sitting as Di-triot Judge, has power to enter- 
tain applications under Act X. of 1877, Ch. XX. .S, 0 (d) of that Act interposes no- 
obstacle in the w^xy of his dealing with such application**, nor dues the exorcise of such 
power in any way “ affect the jurisdiction of tlie Iteconicr of Ringoon ” sitting as an In- 
solvent Court in Akvab within the nkeaning of that sci'tion.— L» re Abdool Uamod, I. L. 
B., 4 CaL 94. [Juno 20, 1878.] 

7. With respect to 

(a) the jurisdiction exercised by certain jagfrdars and other authorities 
Saving of certain Bombay invested with powers under the provisions of Bom- 
bay Regulation ^TI I. of 1830 and Act No. XV. 
of 1640 in the cases therein mentioned ; and 

(&) cases of the nature defined in the enactments specified in the third 
schedule hereto annexed. * 

the procedure in such cases, and in the appeals to the Civil Courts al- 
lowed therein, shall be according to the rules laid down in this Code, except 
where those rules are incon.siatqnt with any specific provisions contained in 
the enactments mentioned or referred to in this section. 


8 . Save as provided in sections 3, 25, 8G, 223, 225, 386, and Chapter 
Presidency Small Cause XXXLX., ‘‘and by the Presidency Small Cause 
Courts. Courts Aet, 1882,"* this Code shall not extend to 

any suit or proceeding ^n any Court of Small Causes established in the towns 
C alcutta. Madras, and Bombay. 

But the Local Government may, by notification published in the official 
Gazette, extend to any such Oourt^this Code, or any part thereof, except so 
/far as relates to appeals and reviews \>f judgmesihf 


A, a British subject, executed a (unregistered), hypothecating property in 
British India to B. After the limitatioiy^riod in Briti-sh India had expired, B sued 
upon the bond in a Pronch Court, and, l&ving obtained an ejf parie de<{.ree, sui^ for the 


• Tho words qtiotcd have been insertoef by Act XV. of 1882. 

+ ActXV. of 1882 ro|>eals para. 2 of s. 8 of Act X. of 1877. Bnt Act X. of 1877 has l>eoti 
Act XIV. of 1882. The repeal evidently refers to para. 2 of s. 8 of Act XIV. 
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enforcexneut in British India. A pleaded that no notice was given him of th^ proceed- 
ings in the French Courts and B’s suit was dismissed. A then applied to the French Court 
to cancel its ex-parie decree, pleading that, inasmuch as the bond was executed in British 
India, the French Court was bound to apply the British Indian laws of registration and 
limitation. . On a trial on the merits, the French Court found that the bond was executed 
in French territory, and decided, confirming its first decree, that the British statutes 
pleaded did not apply. A appealed from Ihe'decrce to a French Appellate Court, and his 
appeal was dismissed. B sued in British India on the French judgments, and A now 
pleaded that the French Courts had not, at the time those jiidgm^ts were given, juris- 
diction over him. The Court of first instance decreed B"s suit, and the Lower Appellate 
Court dismissed it on appeal, fields restoring the ilccrce of the original Court, timt A, 
though a British subject, and not, in the i>articular circ urns lances o£^ the case, subject to 
the jurisdiction of the French Court, had, neverthelc^^', equilalily estopped himself from 
pleading that those Courts had not jurisdiction over him. In suiiig as a plaintiff^, tho 
Courts of a country to which he owed no allegiance, he liad voluntarily submitted to their 
jurisdiction, and ho could not afterwards object to the validity of the judgments of those 
Courts on the ground that they had no jurisdiction over him. Held also (fuilowiiig 8 
M. 11. C. U. 14) that where the defendant in a suit in a foreign Court, wiihoui objecLing 
to the competency of tho Court to entertain the suit, a[>pe:ired in that Court, and took his 
chance of a judgment in his favoi^, he placed himself lor the time under the jurisdiction 
of the Court, and could not afterwards take exception tiioreto. An irregularity, oven if 
proved, in tho x>rocedure of a foreign Court, was not suiUcient reason for refusing to en- 
forco a judgment of such Court. Where limitation was merely prohibitive of the remedy, 
and not destructive of the right, the judgment of a foreign Court was not open to objec- 
tion on the ground that a suit on the contract would be barred by tho Law of limitation 
applicable in tho country in frhich the wmtract was made. The mere possession of pro* 
porty in a foreign country did not, by' reason of tho protection oujuyed, confer on the 
Courts of that country jurisdiction over a foreigner neither domiciled nor resident therein 
in respect of matters unconnected with the property. Second Apjieal A’o. <407 of 1878. — 
INalthamli Mudahur v, Foiiuusami Fillai, 4 Ind. Jur. 2dt). 

AViIiLST the jieouniary jurisdiction of the Siiiall Cause Court was limited to Rs. 1,000 
the plaint ilTs brought a suit for that amount for damages for breach of a certain contract 
after abumlouing the exccas, and in that suit they' elected a non-suit under s. 53* Act IX. 
of 1850. Held, in a suit brought in respect of the same damages for the full amount due 
to them, tbiAt the plaiutiifs were not xireoluded, by' their having abandoned the 6.vcess in 
the former suit, from recovering the full amount sued for. — G. C. ISimson v. Gora Chand 
i>as, 1. L. 11., 9 Cal. 473. [Feb. 2, 1883.J 

The Madras Court of Small CausdS has no jurisdiction in insol vencyr. The second 
paragraxih of s. 8 of tlio Code of Civil Procedure, 1882, which authorized the Bocal Go- 
vernment, by notifieation imblished in the olhcial Gazette, to e.xleud to the Presidency 
Biuall Cause Court certain xioriioiis of the said^Code, is rexiealed by the Presidency fomall 
Cause Court Act (s. 2 of Act XV. of 1882). and consequently the notification of the Go- 
vernor in Council of Fort 8t. George, dated 25th February 1879, (‘ouferriug on the Madra-ft 
Court of 8mall Causes jurisdiction in insolvency, being repugnant to s. S of the Code of 
Civil Procedure, 1882, as amended, if otherwise valid* ceased to have effect when Act XV. 
of 1882 came into force . — Jn re 8. P. Waller, I. L. R., G Mad. 430. [April 20, 1883. j 


. PivLuon of Codo. 

The first Part : 
The second Fart : 
The third Part : 
The fourth Part: 
The fifth Part : 
The sixth Part : 
The seventh Fart 
The eighth Part ; 
The ninth Part : 
Tho tenth Part : 


9. This Code is divided into ten Parts as fol- 
lows ; — 

Suits in General. 

Incidental Proceedings. 

Suits in particular Cases. 

Provisional Rej^dios. 

Special Proceedings. 

Appeals. ^ 

Reference to and Revision by the High Court. 
Review of Judgment. 

Special Rules relating to the Chartered High Courts. 
Certain Miscellaneous Matters. 
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PART I. 

OF SUITS IN GENERAL. 


CHAPTER I. 


Of tiir Jubisdiction of the Courts and Res Judicata. 


No person exempt from ju- *P- «*“**'> ‘'J *««««“ «* Ilia descent 

nsdictioii by reasout of do- OF place of lurtii, be, in any civil proceeding, ex- 
scontor place of birtli. empted frdiu the jurisdiction of any of the Uuurts. 

II. The Courts shall (subject to tiie provisions herein contained) have' 
Courts to try all oivii suits* jurisdiction to try all suits of a civil nature, ex- 
unless specially uarroil. cepting suits of which their cognizance is barred 

by any enactment for the time being in forc€\ 

Explanation . — A suit in which the right to property or to an ollice i» 
contested is a suit of a civil nature, notwiciistanding tiiat such right may 
depend entirely on the decision of questions as to religious rites or cere- 
monies. 


Suits as to reli>;iuuH rites or ceremonies, which involve no (|uo^tion of the right 
to properly or to an oilii^e, arc not suits ol a civil nature/ nor arc they intenued to be 
brought within thequrisdictioii of the Civil Courts. A suil, Llioreiore, by tiic pianitiifs,, 
as members of a coiiiiinitec of niaijugcuictil ot a liindu temple, to compel the hereditary 
priests of the temple lo take out cert^na orii<aiiciii> Iruui lue ire.isurj ol the muaugnig 
committee, and to obluin a declurarioii tiiai tlie s.iid oinaiiuaLs, .iiler tiie> had been so 
taken out of the treasury, were ni the cusiodv of the i>rie'ls, and tlial ilie^ were responsi- 
ble f#r their safe cu.Niody^ w.(s held uou^i callable. J i ol tiie Civil i’rocedure Codo 
(Act A. 6f 1^77) iiitroduee^ no new law. bin merely declares the law .is it lius always been 
administered. — Vasudev uud another o. Vamuaji and others, 1. jj. it., o bom. OU. 

21 , 1880 .] 

Although it is not the duty of a Civil Court to pronounce on the truth of religious 
tenets, nor lo regulate religmu'. ceremony, jei, in protcciing per.sons in tlie enjoyment of 
a certain status or properiN, u luuj iiicidentall^* become ibe dulj of the Civil Court ta 
determiuo what are tlie a<*copif:d tenets oi the follow eis ot a creed, and whal is tlie usage 
they have accepted a^* estuba.'«hod for the regulation ol lueu rights t/ifer str. A claim to 
the exclusive lo porforni rertaiu j)ortti>us ot tlie religious woiship in a iliudu temple, 

and to restrain a rival .>ecl Iroin joining in .smdi wor-^hip oii.crwise liian as oidinury w'or- 
£hij>pcrs, can be eiitorced by llie decree of a Civil Court. aV claim to damages lor me loss^ 
ot honours and voluntary ollerings which would have been in.ide b^ worshipjicrs at 
temple to the holders ot a roiigious ogicu therein, hial the latter not been disiuriAea by 
the <ieieudaiit.s in the performance of the duties ol suen oihce, is not enlorceauie oy law. — 
Krisria>aiiii Tatuharyar and others o. Knsluiamacuarvar and oiiiers, 1. L. it., o Aiad. 813. 
{Alayi, 1882. j 


In execution of a decree certain land belonging to the judgmenl-debtor was sold.- 
bnbse«iuently the auclion-purt, baser, wno had not got pos.session, re-sold the land lo a 
third party, and gave hii^ tiio certihcate. The latter ilien applied to the Court to he 
put^ into possession ; but., liaving failed in those proceedings, owing lo some irregularity 
^11 the descripiioii of tlie boundaries ol the property, he instituted a rcgu;ar suit ugaitisk 
the judgment-debtor to obtain po.s.sobSioLi. On a plea ttml such suit would not lie, os the 
pluhitiff could have got po*4'«e.^.«iion in t^thymisceiianeous proceedings, t^ld Ihuty having 
regard to the provumns ol art. 138 of sf;h. of Act AlV. of 1877 and of 8. 11 vf Act 
1882, such suit was maiiitaiiiable.-^Scru Mohuii Ihuiia e. bhugobau lliu Pandey^ 
1. L. K., 3 Cal. G02. LTeb. lo, 1883. J / 

juriftliclion to try a suit for distiolatioii of a part- 
nership, their jurisdiction to try such suits not being ousted by s. of the Contract 
Act J872.— Jtamjivvaii Mai v Cliand Mai i. L. H., 7 All. 227. U)tic. 13, J88-t.j 

debar a District Muiisif’s Court from eiitertaiulng a iuit by 
tbf. ^ to rofovor i>os.sessiou of liN minor son alleged to be illegally detained by 

the defoudaui,.-. Krishna Keade I. JL. H., 3 Mad. 31. CMar. 13, 1886. J 
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12 . Except where a suit has been stayed under section 20, tfie Court Extending to 
Pending suite. which the matter in issue 

is also directly and substantially in issue in a pre- 
viously instituted suit for the same relief between the same parties, or be- 
tween parties under whom they or any of them claim, pending in the same 
or any other Court, whetlier superior or inferior, in British India, having 
jurisdiction to grant such relief, or in any Court beyond ^he limits of British 
India established by the Governor-Gcuieral in Council and having like juris- 
diction, or before Her Majesty in Council. 

Explanation , — The pendemey of a suit in a foreign Court does not^p’’©- 
clude the Courts in British India from trying a suit founded on the "same 
cause of action. ♦ • 


TliK judgment of a foreign Court, obtained on a deoreo of a Court in British India, 
is no bar to the exeruMon of the original dorree. — l'akurn<ldecn Mahomed Assan v, 
Ollicial Trustee of Bengal, I. L. 11., 7 (*al. H2. [ Mar. 28, 1881 .] 


13 . No. Court shall try any suit or issue in which the matter directly 
Rtijvidicata substantially in issue bas been directly and 

substantially in issiui in a former suit between the 
same parties, or V)etween parties under whom they or any of them claim, litig 
gating under the same title, in a Court of jtirisdiction comj[^ptent to try such 
subse<|uent suit or the suit in winch such issue has been subsequently raised, 
4 ud has bf?en heard and finally decided by such Court. 


Explanation L — The matter above referred to must, in the former suit, 
have been alleged by one party, and either denied or admitted, expressly or 
iuiplie<lly. by tlie other, * 

E,icf)lanation II , — Any matter which might, and ought to, have been 
made ground of defence or attack in such former suit shall be deemed to 
have been a matter directly and substantially in issue in such suit. 

• 

Explanation III , — Any relief claimed in the plaint, which is not ex- 
pressly granUni by the decree, shall, for the purpose of tliis section, be deem- 
ed to have been refused. • 


Explanation IV . — A decision is final within the meaning of this section 
wlien it is such as the Court making it could not alter (except on n'view) 
on tli© application of eitlier party, or rec<tnsider of its own motion. A 
decision liable to app<*a.l may be final within the meaning of this section 
until the appeal is made. • 

Ea^ilanaiion V , — Wliere persons litigate bond fide in respect of a private 
right chunied in common for themselves and others, all persons interested in 
such right shall, for the purpose of this section, be (teemed to claim under * 
the persons so litigating, ‘ • 

Expkmalion VI . — Where a foreign judgment is relied on, the pro- 
duction of the judgment duly autj^uiticated is presumptive evidence 
that*the Court which nnuh; if had coii||pe tent jurisdiction, unless the contrary 
appear on the record ; but such presuinntion may be removed by proving the 
want of jurisdiction, \ 

A oaTAiNifo.a decree against B, the widow of C, for possession of property mort- 
gaged by her t(» A’s father. E and 3), the reversionary heirs of C, intervened in the 
suit, and tho decree wa.s made as against tlicMii. In the schedule to tlie plaint, the mort- 
gaged property \aas dcM-rihed as inclndiiig iinmza A and 8 uuuas of mauza B, and luiiuza 
B was dascribed as usli uith dakhili,'’ that is, auauza C and mauza D, but iu the body 


Ditto. 
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of the plaint it was described simply as mauza B. After A*s death, D and E commenced 
an Hotiou a>;ainst his son F for an adjudication of their rij'ht to 16 annas of mauza 1)» 
and it was found that inauzas C luid D were not “ usli with dakhili,” two distinct 
mauzas, and that the former niort^go-deed had not included mauza D. Meld (aihrming 
the judgment of the High Court at Calcutta) that in the first suit the C^urt was called 
upon to adjudicate uoou the property as described in the body of the plaint and not as 
described in the schodule^ and that the dccroo in that suit W'as no bar to the second suit. — 
Babu Het Narain Sing v. Babu Ram Prasad Singh, 4 Ind. Jur. 471. 

A AND B executed a document providing for the repayment of a loan to O. O 
subsequently sued A and B for the amount of the loan, basing the suit upon an alleged 
oral agreement by' A and B to repay their proportionate shares of the debt. This suit 
failed, and C brought, a fre'ili suit to recover the same amount on the document executed 
by A and B. Held (Kernan, J., dissenting) that the matter in issue in the second suit 
was .substantially different from that in issue in the first, and that ss. 13 and '13 of the 
Civil Procedure Code did \iot apply. S. 13, expl. 2,’ did not apply, thero being a 
separate cause of action in the second suit, which could not have been made a ground of 
attack in the first. Held that a document which provided for the delivery of paddy in 
addition to a specific sum of money was not a “ promissory note.” To ensure as a pro- 
mis«or^ note, an instrument mu^t contain a jiromise lo pay money only. Ifeferred case 
6 of 1878. — Muthu Chetii u. Mulhiiu Chelti, 4 Ind. Jur. 567. 


In 1352 A acquired a plot of land (I.) by Govern meiit grant. The adjoining plot 
(II.) had ui Ito.jl been granted by tpielUlftri lease to 1) ; but in 1S53 another lease of it 
was granted, by a person who claimed to he the agent of tbeowmT, to K. In 1859, Jii 
•Vued A for trespass on a piece of land, uliiidi he alleged to be part of JI., but which A 
had cultivated being ]i:»rt of J., and oht lined Judgiiiout, against which A appealed to 
the Priv 3 ’ Council. Peinling the appeal D .•'Ocd for possession of II., and obtained judg* 
niont against JE. 1) failed lo pay bi.< rent, and f 1. was up for sale, and sold to B, who 
thereupon obtained leave lo be made a parly to the aiipeal to ilie Privy Council, and filed 
41 case in wliiidi lie allojed that tiio itiierc'.t of the original ros])ondciit had cca.sod, and 
that he himself via.s precluded from enforcing lii> rights pending the appeal. Tho Judi- 
cial Committee allowed the apiical on the gDund that liio disputed laud belonged to F, 
but they stated that tliey did not adjudicate upon any (]UCstion of title as between the 
. persons iutercsted in If., and they made uo order for payment of costs by B. B after- 
wards .‘.ued AV executor f<»r )ms>es>iou of the di.Hi»utod land. Held (reversing the judg- 
ment of the High Court at Calcutta) that B’h claim was rex judicata by tho previous 
judgment of tho Privy Council. A direction a>»Jo costs cannot alter the effect of a judg- 
ment as between the parlie.s to the action. — Belcuamliers v. AshootosU l>hur, 4 Ind. Jur. 
527. 

According^ to the rule of rex judical in England, in order to make an adjudication 
in one suit a bar to the plaintiff’s proceeding in another, it must be shown, Ist, that the 
partie.M iu both suits arc the same ; 2iid, that the thing sought to bo recovered is the same ; 
3rd, that the grounds upon which the claim i.s founded are tho same ; and, 4tb, that the 
character in which the partis sue, or aro sued, is the .same. — Per Garth, C.J. — Donobundoo 
Chowdhry v. Kristomonce Hossce, 1. L. R., 2 Cal. 152. ( Aug. 14, 1870.] 

AIatter in issue may be defined as matter from which, either by itself or in con- 
nection willi other mailer, tlie existence, iion-existOuco, nature, or extent, of any right, 
liability, or di:«abiliiy, u.*iscrted or denied iu any suit or proceoding, necessarily follows 
(s. 3, Evidence Ad) ; and tbo first and second explanations .shew that matter will be consi- 
• dered to have been direct^)' and substautially in is.suo, if it i.s matter in issue which might 
and ought to have been put forward by either plaintiff or defendanjb in the previous suit. 
•If *the plaintiff might have made the same claim in the prior action, but did not, the sub- 
sequent .«:uit will be barred. — Henobundoo Chowdhry v. Kristomoueoe Bossoo, 1. L. £., 

2 Cal. 152. [Aug. 14, 1870.J 

Under Act X. of 1877, s. 13, the lawKis now thdsamo as it was under Act VIII. of 
1859, prior to the of Act I. of 187^— Maranji Bhikbabhiii t?. Dip4 Umed, I. ii. B., 

3 Horn. 3. [Fob. 4. IWS.) J 

An appliciil-ioii bj petition under Act IT. of 1874, e. 63, w » Ruit utjtbin the meaning 
of At;t X. ot 1377, s. 1 . 3 , and therefore is barred by tbo disposal of a former application in 
liK i-aine matter under the sanu* section or under Act XXIV. of 1867, s 60, which tho 
Act t>j 1874 rcy*oulir, 'riiis is so whether the order i.s one for ftnyinont of money or one 
Lbcpeiitioii.— Eliza 8mjth bef;re1ary of State, 1. L. 11., 3 Cal. 340, [Mar. 4, 

' 878 - ) 
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• 

Immoveable property vras attached in execution of a money-decree held by 
dated 22nd August 1871. On Ist April 1872, the same property was subsequently 
attached in execution of a decree held by B, dated 19th August 1871, which directed the 
;^le of the property in satisfaction of a charge declared thereby. The property was sold 
in execution of the decree. The Munsif directed that the proceeds of the sale should be 
paid to B. A, who ckinied them on the ground that be had first attached the property, 
Appealed against this order. The Judge, declaring that A w'as entitled to the proceeds, 
reversed the Munsifs order. A then obtained an order from the Alunsif, directing B to 
refund the money, which he did, and it was paid to B sued A to recover the money 
by establishment of his prior right to the same, and for the caiicelment of the Judge’s 
order, alleging that the same wra.s made without jurisdiction. Held <by a majority of 
the Full Bench) that the suit was one for money retoived by the defendant for the plaint- 
iff’s use, and was, therefore, governed by sch. 2, art. 60. Held (by the Division vh) 
that A was not entitled, as the first attaching creditor, to the sale-proceeds. — Ram Kishan 
0 . Bhawanl Das, I. L. R., 1 All. 333 fDec. 21, 1876]. See ifiso Rhawani Kuar o. R.ikbi 
Bam, I. L. R., 2 All. 354 [Aug. 12, 1879]. 

The plaintiff sued to recover possession of certain houses and grounds as belong- 
ing to his zaminddri, setting forth that the premises in question had been occupied by 
his paternal grandmother, on Whose death the defendants had taken wrongful pos- 
session. The defendants claimed to be legally entitled to the premises in question, 
and contended th^it the plaintiff’s suit was barred under this section by reason that 
the plaintiff had already, during his grandmother’s lifetime, brought a suit against 
faer and the defendant’s father, as a co-defendant, to establish his right to the same 
premises, which suit has been dismissed. The defendants also pleaded limitatioia. 
It appeared that in the former suit the relief sought by the plaii^itf was substantially 
to restrain his grandmother from acts of waste in alienating property which had be- 
longed to her deceased husband by ai^signing it to her co-defendant; but that, ad 
regards the property now claimed, although it was mentioned in the plaint, no 
charge had l^en made that she had assigned it, or intended to assign it, to bar 
co-defendant, nor any allegation to show that the co-defendant had any interest in it* 
Heldy reversing the deci.sions of the lower Courts, that, under the circumstances, the 
decision in the former suit was not a decision in a suit l)et%yeen the same parties or parties 
under whom they claimed, and that tho cause of action in the present suit was not deter- 
mined in the former suit. Held also that the defendant’s pica of limitation could not be 
determined without a finding as to whether the plaintiff’s grandmother, who died within 
the period of limitation, bad held the premises with the plaintiff’s leave, or as a trespasser. — 
'S^mindar of Pittapuram o. Proprietors Kolanka, 1. L. B., 2 Mad. 23. [July^2, 1878.] 

A, HA.VIXQ sued B for possession of a pi^ of land, and obtained o^ecree for posses- 
vion of a portion only, entered into an agreement, by the terms of which ho was to take 
a greater part of the land than he was entitled to under the decree, upon the condition 
that he (A) should not prefer an a]ipeal, and that, in the event of bis doing so, the whole 
land claimed in the suit should become the property of B. In contravention of this 
agreement A appealed and obtained a decree for pSssession of the entire piece of land, 
whereupon B instituted a suit, claiming to have possession of the same in terms of the 
agreement. Held that the agreement was valid, although its effect was practically to 
render the former suit inoperativo ; and, further, that the previous suit between the pajkies 
was no bar to B’s suit, a new cause of action having arisen upon the breach of the agree- 
ment. — Jati Bam Talookdar o. Dass Biam Kolita, 3 C. L. B. 674. [Jan. 8, 1879.] 

• 

A CLAIM to certain pecuniary benefits and payments in k'ind, which a plaintiff alleges 
himself to be entitled to receive from the defendants in respect of tho performance of 
certain religious services, is a claim which the Courts of Justice are bound to entertain ; 
and if, in order to determine the plaintiff’s ritrlit to such benefits, it becomes necessary to 
determine incidentally the right^ perfoi^'" the services, the Courts may try and must 
deome that right. — Krishnama o. Rrishnasa^a, 1. L. B., 2 Mad. 62. [Mar. 18, 1879.] 

• \ 

The plaintiff brought in 1876 a suit agiinst the defendant in respect of the same ' 
subject-matter, and founded on the same cause of action as the present suit. Issues of 
fact arising on fbe merits were inquired into ; but a certificate of the Collector under s. 6 
of the Pensions Act (No. XXTII. of 1871), which was necessary to give jurisdiction to 
the Court, not having been obtained, the claim was rejected on that ground. Held that 
the Court not having legally pronounced on the merits of the former case, the opinions 
expressed on the issues were not reeHdicaia so as to bar the maintenance of the present 
suit. The aon-produotioa of the Collector's certificate does not necessarily constitute 

O. P.3. 
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sU(!li a wan#= of due dili.i^onoe^on the plaintiff’s part us to disentitle him to the doduction 
ot time allowed hv s. li of the Limitation Act (XV'. of 1877). — Putali Mebeti v, Tulja, 
I. L. R., S Bom. 223. [April 3, ISTfl.j 

This section does -not require a plaintiff at once to assert all liis titles to property, 
or to be tboreaftor estoi>ped from advancing them. The maxim, Nemo his vexari dehet 
w eddem causd, cannot a])ply where the ri^ht on vihicU the second suit is brought is not 
the same as that iLsscrtcd in the former suit. — Sadaya Pillai v. Chiniii, 1. L. K., 2 Mad^ 
362. [May 5, 1879.] 

Plaintiff sued for a declaration of mourasi mokurari rights to certain lands and 
for mesno-profits, alleging that he had been wrongi'iill 3 ' cjcHJicd h^' the predecessors in 
title of the defendants. A previous suit on the sumo cunsc of action wtis heard and dis- 
missed on the ground of liiiiilation. Jlcld that llio proent suit was not barred (as res 
under .'s. 2, AH VITl. of 18.“9 (corrc'j])ondini,' AAilli Act X. of 1877, s. 13), inas- 
much as the lir*t suit liaxing hocn brought ufu-r the j>eriod allowed by law, the Court in 
which it was instituted md <-oni]K tcul 1o hear and determine it. — Briiidahun Chunder 
8irkar v. Bhununjoy Xu’^hkur, [. L. K- 5 Cal. 24t>. [^lay lb, 1870.] 

In a suit for rent and for ejectment the defendant pleaded that his tenure Was 
tmnsfei’ablc and anti ecni'seqnrntlv protected l\v the Henl Law, In a former 

suit- for arrcjirs of previous yt iP'!. in vvhii'h iho ilefeiuhmt pleaded that his tenure was 
istemrari, the plaintiff obtained a •lecreo for ejectment on non-payment of rent within 
15 days. In that ca^' the deftndanl save d his tenure i>\ payment within the time stated, 
iZc/Vniiat, inasmuch as tUc ciefendant mi .fill, in the former suit in which the nature of 
the tenure was j»ut in issue, ha\<t urircd tbut hi*, tenure was bculi traiisferahle and istemrari, 
he could not. in the present suit, bo allow od to alter bis def^ iiec. and ndv ui>on Ibe tenure 
being transferable. Woomatara Held r, rMuo]>onvna. Do^soo (2 B. L. K., P. C., 158) cited 
and followed. (Contpnre new Ael X. of 1S77. s. 13. e\]>l. 2.)-- Dinomoyi Bahia Chow- 
dhrain v. Anungo Mo\i, d C. L. U. otU). [July 14, 1s79.] 

In onlcr to constitute the bar of re.^ jrthrafti it not snflieiejif mero[v that an issue 
on the same point should liavo been raised in tiie fortner ^uit, although that issue may 
lia^c ])cen incidontaiJ^ deciflnl ; but iJ mii^l aj pear t]»:if l):e matter referred to was alirged 
by one and tiliici* du-nied (o* adnjitifd, e\pressh nr jm]*liedlv. by the other. — Shama 

Churn Clialterjoe r. Prosunno Comnar *Saniika(e, .1 C. L. U. 251. ’ [Sop. 3, 1870.] 

WviEN a rjuesliou of title has to he. and is, do(‘ided by a fh>uri of competent juris- 
diction with rofercncf* to the value of the subp-ot-mat tr r in dispute, such decision, or the 
ultimate de^'i'-iou iipor. ajipe.il from such cleei..ioii, limb and tin? <|uestioii of title becomds 
a res judicafn us between Ibo t*artlf « to the suit. :i^lboiigh it »nav have the effoet of deter- 
mining the title to an estate ur o.-tatcs, the value r.r wibcli (‘vcijeds the jurisdiction of the 
Court in which the suit was instituted. P( r Wliito. ,1. -In eonsidering, on the hearing 
of an appeal, the •ompelciicy of a (*ourt fm^tlic jiurpns<! of deciding nt»on a question of 
res judicatfiy ihe I'ower.*- of the Court in wiiicli the suit w.is iuslituiod, and not those of 
the Court in which the suit was decided on ai*peal, must be looked to. — Toponidheo Bhirj 
Gir Co.sain r. Sreoputty .Suluinoe, I. L. R., 5 Cal. 832. [April 8, 188U.] 

SCED R in the Court of Die Munsif for n bond, alleging that he hud satisfied the 
bond-debt, and for a certain sum wliirdi he alleged had been paid b>' liim to R in o.xeoss of 
the boyd-debt. (Jii the 21-th November 1875, Iho Muusif. liuving taken an ac’count, and 
found that lls. 188-7-4 of tlio bond-debt wen; still due, made a decree dismissing the suit. 
R uppoaled to the Subordinate Judge, who, f>u the HUli September 1S7(>. finding that 
Rs. 5^t-2-2 of the !)ond-d(*bt were, still duo, anirined the Munsifs dt*croc, Af appwilod to 
•the High Court on the groynd that an appeal lyvlidifi not lie to the SiilMU-diimlo Judge, 
■as R was not aggrieved by the Alun^irs decree. The Li vision Bench before whioli Iho 
Etppejil came, on the 10th August 1877, holding that R vva« not compel enl to npf)eal to the 
Subordinate JinJtre, S4‘T aside the pn>ceediiigs of the Subordinate Judge. In deciding tho 
case the Division Uetieb made certain ohsep^liiius to the that the account hetwoen 

thep:irties was not finally setUod, hut niightYe taken aj/tdii in a fresh suit, tn November 
1877, M instituted a fre.sh suit jigain«t R to ij cover the bond on payment of Rs. 188-7-4, 
the euin foiiiul by the Munsif in tho former^uit to lie dfic by him to R. /fcM on the 
question whether tho finding of tlie in tho former suit was final and conclfisivo 

between the parlies, or the account might be again taken, th.at that tbidit\g being a find- 
ing on a matter directly and substantially in issue in tho former suit, which \va.s heard 
and finally do»;idcd by tho Munsif, was final and eonclusivo hot ween tlm partio;^, and tho 
^‘.count could not be again taken. JTeld also that the o>)servatirins of the Bi vision Bench 
in tho former suit were mere ohifer dirta^' which did not bind the Court’s disposing of 
the fresh suit.— MohAu Lall v. Ram Biul, 1. L. R., 2 All. 843. [April 22, 1880,] 
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A Hindu of tbe-Southcm Maratha country, huvitig two sons undivided from hin;, 
died in 1871, leayiiu^ a wdll disposing of ancesinil estate substantially in favour of biff 
second sou, excludin'^ the older, who claimed his share in this suit. In 1801 a suit brought 
by this elder son agaiii.st his father and brother to obtain a deelaratiou of his right to Or 
partition of the ancestral estate was dismissed, on the ground that ho bad no right in hi.*# 
father’s lifetime to coinpcl a partition of moveables ; and that as teethe immoveables thi> 
claim failed, because they were situate beyond the jurisdiction of the Court. Heldy first, 
that this suit was not barred under Act VIII. of 1859, s. 2; the proceeding of 1861 not 
having amounted to an adjudication between the brothers as to their rights in the estate 
arising on their father’s death. Secondly, that the suit was not barred under the liimita- 
tion Act (XIV. of 1859), s. 1, cl. 13. A.s to the immoveables, settling a.sLde the fact that 
the plaiutifT liad remained in posso^'iion of ono of ilio Iiousos of the family, -lad 

been treated by the father as rontiuuiug to be piirt of the joint property, the decisii^ti of 
1861, based as to the immoveables on the absonrte of jurisdicLion to declare partition of 
them, caused this ])art of the claim to fall under the provisions of Act XIV^. of 1859, 

8. 14. As to the iiumoveahles, assuming llial they could, on the quest ioii of limitation^ 
bo treated as dictiiujl from <1 h' moveables, and that im payment had been made within 
twelve years before this suit by the uneostrd hanking firm to the plaintiff, the adjudication 
of 1801, whether in law <;orr<i<*t or incorrect, had been that the older son could not assert 
his rights in the movoMblcs untiPlii*^ falhor’s death. Tlie defendant in this suit, who had 
taken the benefit of that judgment, could not now insist that it did not susi)ciid the run- 
ning of limitation on the gnmnd that liis brothers iniglit have appealed from it if errone- 
ous. So far, also, as the rall^er’-^ inlere'«t w:is couceriud. the su<‘cessiou only oyieued on hi.> 
death. Tiiirdly, it having Ijceii contended that a- a father and his sous were during his 
life co-parceners in the ftunilv i-'t-Ate, on»; of «U(;h (•o-]>an*e.j'*rs lieiug able, a^^cording to tina 
deoision of the Courts, I»y acl Ith^r to make an aliiMi it ion of J^iis undivided <h:iros 

binding on the others, it followed that the father might d:''i»o*se by will of his oiie-tbird 
share. J/ehl that under the Mitak.vli.ira l.iw, as received In ileiubay, tlio father could not 
dispose of his onc-third share by will. Tlie doclriiie ol tlie alienabilily by a eo-parcerner 
of his undivided .share, wiihout the conscni of his co-sliarer'-, .should not ?)o extended, in 
the above manner, beyond t lie dcclde.l case's. The Boml>a\ t.'ouri had ruled that a co- 
parcener could not, Avitliout liis co-sharcr.s' cfuiscnl, eiilier give or devise his •hare, and 
that the alienation must he for value. The .Madras Court h:id ruled that although a co- 
parcener could alienate his sluire b}' gifr, that riglit was if -dr founded on the right to 
partition, and died with the co-]«ireenr‘r, the title i>f other eo-sharers vesting* in them by 
survivorship at the momout of his death. IVitli iut a dcidsiou as to which of theso con- 
fiicting views, in regard to alienation lj\ gift, w.is ev>rroot, the principles upon whicdi tho 
Madras tVnirt had decid('d against tlu^iovviT of alienation f>y will were lield to be sound 
and sulliciciit to support that decision. — Lakshman Ddda Naik n. Ramcliaudara l);id:t 
Naik, I. L. U., 5 Bom. IS. [May 11, 1S8U.J , 

£xpl. 5 to s. 13 of the (^v^o of (’ivil Procedure would not make a judgment obtain- 
ed in a suit against one co-sharor binding on anotlicr co-slmrer no party to such suit 
in respect of the riglits eujoyeil in common by such co-shnrers in their common ]>roperty. 
Nor (jould such exiilunation he ajqdied to a ca.'^e iiisUtiited, or the judgment delivered in 
such case, during tho time wlieu the old Code oi Civil Procedure w'as in force. — Hazu* 
Gazi V. Souanioiiee Uasseo, T. 1 j. 11., 6 Cal. 31. [^lay 28, I SSO.J 

Expl. 6 of s. 13 of Act X. of 1377 only ap}>lies to cases where several dif- 
ferent persons cLiim an easomi'iit or other riglit under one common title, as, for instance, 
whero tho inhaliitanls of a village claim by custom a right of pasturage over the same 
’ tract of land or to take water from the same spring or wt-ll. Where, Ihoroiore, A, in. 
defending a suit brought against him by G, to have it de<*lared that ho bad a right to 
build a wall across !i drain, sot up a prescriptive riglit to use tho drain, ami it waS de- 
cided that no sueli prescriptive right exivsted in A ; and, subsequently, C brought a suit 
against B, claiming to u.so the saiiio drain a.s an casement, and askin ' for tho removal of 
the^wull in question in the foryier suit, and B sol up the judgment in the suit between 
him^lf and A as a bar to the .suit, /ta/d Ihaj^tho right claimed by C not being one which 
he and other inhahitants of tke neighbouirbood claimed under ono oominon title, but a 
prospective right which he claimed iudividuAUy in respect of his owm house and pro- 
mises, and dop^iding upon the length of time ho bod used the right, was a .separate claim^ 
and tiiat tho iimgincnt in tbc .suit between B and A did not operate as a bar to his suit. — 
Kalishunkor Boss v, Oopal CUunder Butt, 1. L. li., 6 Gal. 49; 6 C. L. li. 543. [May 31. 
1880.] 

Act X. of 1877, s. 13, exid. 2, was mehnt to apply to a caso where the defendant lias- 
a defouco which, if ho bad so iilcused, he might, and ought to, have |brought forward ; 
but, as he did uot bring it forward, tlie suit has been decreed against him. Viulcr such 
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oircumstiuiGes the defendant is as muoh bound by the adverse decree as if he had set up the 
defence, and he is equally estopped from setting up that defence in any future suit under 
■inailar circumstances. The explanation was never intended to enable a portj tw treat m 
point of law as having, been decided in his favour in a former suit, which was, in fact, nph 
so decided, and which it was not necessary, for the purposes of the suit, to decide at 
Ghursobhit Ahir v. Ramdut Singh, I. L. 6 Cal. 923. [June 8, 1888.3 

Thb question w'nether the parties to a suit in a Court of Revenue for arrears of rezrit 
stand in the relation of landlord and tenant is one which it is necessary for such Court U> 
try incidentally for th^ purpose of di.««posiQg of sucli suit, but not one which such Court- 
has special jurisdiction to determine, and its determination of that question is not that of 
a competent Court. Coiisequently, where a Court of Revenue determines, in such a suit, 
that the parties do n6t stand in such relation, such determination does not bar the party 
alleging that the parties do stand in such relation from suing in the Civil Court to estab* 
lish stich relation. — Gopal v. Uchabal, I. L. R., 3 All. 51. [June 21, 1880.] 

Alf order refusing an ap{»lication to execute a decree is not an adjudication within the 
rule of res jvdicata. — Hurrosooudary Dassee v. Jugobundhoo Dutt, I. L. R., 6 Cal. 203. 
[June 28, 1880.] 

Held by the Full Bench that the law of res judical a does not appfy in proeeedinga 
in execution of a decree, Held^ therefore, by tlio refe^^^ng Bench, where, on an applica- 
tion for the execution of a decree, the question was raised whether tho decree awarded 
mesne-profits or not, and the Court executing It determined that it did not award mesne- 
proflts, that such deterrainaliou was not final, hut such question was open to re-adjudica- 
tion on a subsequent apidicatiou for execution of the decree. — Rup Kuari v. Ram Kirpal 
eihukul, I. L. R., 3 All, 141, [Aug 10, 1880.] 

S AND B join tly^ sued N for the redemption of a mortgage of an eight-anna share of 
a village, B suing as the purchaser from the mortgagor of a moiety of siicli share.^ N 
did not, in defence of such suit, assert a right of prewon>pti(>D in rospeedi of such moiety, 
although such right had accrued to him on its sale by the mortgagor to B. S and B ob- 
tained a decree in such suit, and the mortgage w:is redeemed. N subsequently sued R 
and his vendor to enforce Ins I'iglit of pre-emption in respect of such moiety. Held that 
it was incumbent upon N in the former suit to have asserteil in defence- hw right of pre- 
emption in respect of such moiety, ina.smuch as, if that right had been established, it 
must, so far as B wa.M coucerjie<l, have proved fatal to his title to redeem, and tliat, w he 
had not done .so, the suit to enforce his right of pre-emption was barred by tho provisions 
of s. 13 of Act X. of 1877, explau. ii, — Naruin Dai v, Bhairo Bukhshpal, 1. 1*. R., 3 All. 
189. [Aug. 18, 1880.J ^ 

N BBoroiTT a suit against P for enhancement of rent. P’s defence was, first, that 
no notice of enhancement had been given ; secondly, that the rent was not enhanceable^ 
as he and his pred^ces.«ors in title had held 'it at a fixed rent from the date of the Per- 
manent Settlement. The suit was dismissed on the ground that no notice had been given ; 
but the MuiLsif stated in his judgment that he considered the rent eiihanccable, because 
he did not believe in the genuineness of the documentary evidence produced by P. The 
decree merely ordered that tho suit sh^^uld be dismissed, the portion of the judgment aa 
to the cnhaijceability of the rent not being embodied in tho decree. P, therefore, had no 
right of appeal against that portion of tho judgment. In a subsequent suit by N against 
P for eiflianccmcijt of rent of tlie same tenure, it wa.s held tbai, on the rule laid down 
by the Privy Council in 8oorjecmonee Dayee v. Suddauund Mobapatter, and Krishna 
Behari Roy e. Bunvari Ball Roy, P wa.s precluded, by the decision in the former suit, 
trom denying that the rent of tho tenure was enhanceable, although the decision on that 
point was not emboditfl in* the decree. The material findings in each case should be 
erabodi&l in the decree, and if they are not, it is Incumbent on the parties, to avoid their 
being bound by decisious against which they have no right of appeal, to apply to amend 
tho decree in accordance with the judgment. — Niamut Khan e. Phadu Buldia, I. It. R.. 
6 Cal. 319. C8ep. 14, 1880.J v i . 

A DECBEE against a kamavan of a Malibar tarwad, as such, is binding upon the 
members of that tarwad, though not parties/to the suit, ih the abi^Doe of fraud or c<dlu- 
Bion. A karnavan is not a mere trustee, nor do the rules of Courts of i^uity as to the 
necessity of making cestui que parties to suits against trustees by strangei-s apply to the 
karnavan and the members of the tarwad. £xpl. 5 of s. 18, Civil Pro- 
ceauro C^e, is not limited to tbe case of a suit under s, 80. Tho members of a tarwad 
Claim under a karnavan suing as such, within the meaning of expl. 6 Of s. 13. Status of 
ka^Tiin dwi^^Varonakot Nariyanao Namburi v. Varanakot Nar&yraaa NamMri, 
ii. a.., 2 Mad. 388, [Sep. 30, 1880.] 
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PsMDliro thfr final hearioK ad appeal of a suit for confirmi^ion of possession ht eertain 
land, and for tbe recovery of the produce of such land alleged to have been carried away 
by the defendants, the plaintiff brought a suit again, {uking not only for confSi'mation of 
possession, but also for the recovery of the produce which had arisen since the institution 
of the other suit. Seld that the second suit, so far as it sought for the recovery of the 
produce, was not barred by the first suit. — Bissessur Singh v. Gunput Singh, S C. Ii. B. 
113. [Nov. 16, 188a.J * ■! 

I, TO whom tbe obligee of a bond for the payment of money Jin which immoveable 
property was hypothecated had assigned by sale her right thereunder, sued, by virtue of 
the deed of sale on such bond, for the money due thereunder, claiming to recover by the 
sale of the hypothecated property. The suit was dismissed on the ground that the dc'^d 
of sale^ not being registered, could not be received in evidence, and consequently l^s rigtie 
to sue on such bond failed. I, having procured the execution of a ffesh deed of salOy'iand 
caused it to bo registered, brought a second suit on such bond by virtue of such deed of 
sale, claiming as before. Held that the second suit wag not barred by the provision of 
s. 13 of Act X. of I877.*r-Ishri 3>at a. Har Narain Lai, I. L. B., 3 All. 334. [Nov. 
25, 1880.] 

In 1864 the obligee of an instalment-bond, in which certain immoveable property was 
hypothecated as collateral security* for the payment of the instalments, brought a suit 
upon such bond “against Z and" A (the obligors) and the property h^'pothecated in the 
bond, defendants,** claiming to recover instalmonts which were due and un))aid, and a 
declaration of his right to recover instahnents which were not due as they fell due. He 
obtained a decree in such suit for “ the atnoiint claimed ” against the “ two defendants.’^ 
It was also provided in such decree that, “ until the satisfaction of the entire amount of« 
the bond, the plaintiff can realise the amount of each instalment by exc<iuting this decree.** 
The oblige© applied in execution of such decree to rec^over, by the sale of such property, 
which had passed into the hands of third parties after the passing of such decree, insW- 
ments which had become duo after the passing of such decree and had not been paid. 
Such execution having been refused on the ground that such decree was a money-decree, 
the obligee brought a socond suit upon such bond to recover such instalment.^ by the 
enforcement of the lien therein created on such property. Held that, althoughithe en- 
forcement of such lien was claimed in the former suit, yet, inasmuch fis it was very ques- 
tionable whether the Court was competent to grant the so<;ond relief claimed in that suit, 
viz., a declaration of right to recover instalments which were not due in execution of a 
decree for instalments which were due, and the claim in the second suit was not the same 
as that in the former suit, the plaintiff asking for instalments said to be actually due, and 
not for a declaratory decree for instalments not due, the second suit was not "barred by 
B. 18 of Act X. of 1877. — Umroa Lai v. Bebari Singh, I. L. R., 3 All. 297. [Nov. 29, 
1880.] ^ . 

B, ON the 30th December 1870, obtained an ex •parte decree against D, in execution 
of which he attached properties X and Y on the 4th January 1871. D applied for a re- 
hearing, which was granted ; and on the 30th of December 1871, a decree was again passed 
against D, in execution of which the same properties ^ere attached on the 9th of August 
1872, and purchased at the execution -sale on the 1st August 1 874, by R. On the 14th 
ITebruary 1871, D had executed a solohruima and mortgage in favour of G, pledging, among 
other properties, X and Y as security for a loan made to him by G. D having made de- 
fault in payment, G obtainfd a decree against him in terms of the soIeUnaiua on the 28th 
February 1871. Subsequently, D granted another mortgage of the same properties in 
favour of G. Gsold his decree and mortgage to the plaintiff, who in exocntioii of the 
decree attached properties X and Y. In these execution-proceedings R brought forward 
the fact of his purchase of the same properties in August 1874, and his claim was allowed, ^ 
and the properties X and Y released from attachment on the 4th March 1876. The plaint- 
iffs had, on the 8th March 1872, obtained a mortgage from D, on which they hud obtained 
a decree on the 28th September 1874, in execution of whic^h they had attached X and Y ; 
but on»B claiming them under his f»urcliase in*'. August 1874, an order was made on the 
loth April 1875, releasing X and Y from attacmmeiit ; and in a suit by the plaintiff to set 
aside that order, they failed as to ^operties X and Y, on the ground that those properties 
were not included in the mortgage of March 1872. In a subsoquont suit brought by the 
plaintiffs against B and D, to sot aside the order of the 4th March 1876, and to have X 
and y declared liable to be sold under the decree of the 28th February 1871, held that 
the suit was not barred under s. 2 of Act VIII. of 1859 by the decree in the previous suit, 
nor was it barred by s. 7 of the same Aot. Held also that the purchase by B in August 
1874 was subjeot to the mortgage to G of the 14th February 1871. — Badhanath Kundu 
u. Ijand Mortgage Bank of India^ Limited, I. L. B., 6 Cal. 559. [Dec. 28, 1880.] 
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Whebic the plaiiitiH in a suit ppiys tliat a person mtiy bo substituted on the reconf 
as the heir of a defendant who has died^ the Judge should raise an issue as to whether tho- 
person sought to be substituted is the heir of the dccesisod defendant. In 12^72, A brought 
a suit on a mortgage against the mortgagor, a Hindu widow, who died pending the suit,, 
A then applied that the suit should bo revived against H as the representative ^ the de- 
fendant. B denied t:hat he was sneh representative, but the Juflgo refused to go into tho 
question, made 1) a party, and gave A a deoroo for the sale of the mortgaged property. B 
subsequently broiiiiht^ suit to have it declared, in-fer alid^ that the mortgage aiki decree 
only covered the widow's life-interest. Held that the suit was not barred either as reE 
judicata or under the provisions of s. 233 of the Code of Civil Procedure. — Kanai Lall 
Khan v. Sashi Bhuspu Biswas, I. L. R., H Cal. 777. [Fed). 9, 1881.] 

8 CAUSED a notice of ejcctuiciit to 1)0 served upon K in respect of oortain land, alleg* 
ing tTiat he held the same by virtue of a lea.se wliidi had expired. K contested his liabi- 
lity to be ejccleil uiulcr s. 3;), denyitn; that he held the land l)y virtue of su(di leiLso, and 
alleging that he hehl it undet* a right of oociiinnoy. The Revenue Court doohlcd that K 
held the land under a right of ocenpaney. aiul not inuler such lease. S tlicrcu])on sued K > 
in the Civil Court, claiming ]»osscs'-ioii of land, on the allegation that K was a trespds.sor 
wrongfully retaining po>ses<ion thereof alter the expiration of bis ]o:ise. Jftdd that the- 
suit was cognizable in the Civil Courts, and the decis’ 4 >n of the Revenue Court did not- 
render the matter in issue res judtenia. 'Fho provi'*ions of s. 13 of Act X. of 1877 do 
not apply to aYjpliciitions such as those uiuWr s. 39 of Act XV'llI. of 1873. — Sukhdailc 
Misr Karim Chaudhri, 1. L. R., 3 All. 521. I Fob. 11, ISisLJ 

The plaintiflf sued to recover certain Imid-, claiming them as a portion of A, and 
edleging that A was jiorlion of a manza whicdi had been lotised to him in palni by the 
zammdfir. The suit was dismissed, on the ground that, Iboiigli A was known as a part of 
the plaiiitiff^s maiiza. yet it lia<l been included in a ])atni-leas(* of an arljraning niaiiza, 
which the zanniidars had granted to the defendants previf>n^ly to ilio dale of the }»laintilf*s 
lease. The plaint ilT brought a sec'ontl suit claiming anoilier portion of A on the same title. 
Held that the claim was barred as rev judivatn. — 8uiidb\a Mala r. ]>abi Churn Dutt, 
I. L. R., 6 Cal. 715. . Fel). Id, 1881.1 

In a suit for possc-ssion of a i»lot of land situate in B, the plot was claimed by the- 
plaintiif iis appertaining to iiiauza M, and by the dclVuidant as appertaining to maiiza 8, 
and each party up a paita frrmi the v:tme les-or, the zamindar, in proof of his title. 
It was held that wliile the land known as B appertained to muuza M, tiie pntta of the 
defendant was prior in date io that of the idainlifF. aiul that the dolV*ndant therefore had 
the .superior title. A .second suit for another pb>t of land situate in B was subsequently 
instituted by the sjune plain i iff, and the .-.amt) title put forward. 7/<?/r/ that the mattor 
in dispute was res juthoata by the former suit. — Sundbxamula e. Devi Churn Dutt, 9 C. 
L. R. 21G. [Ft^).' ir., j.s.si. f 

A DECREE obtaiTicd ex ^)arfe is n<it fiital within the moaning of cxpl. i, s. 13, of Act 
X.*of 1877. Snell a decree i- not conclii.'^i VO evidence of the amount of rout payable by 
the same defendant in anofiior suit for .subsequent rent of the property. Where 

the plaintiif sued the dcfeiKlaiil for a vear’s nait at the '•anio rule wbi«-b had boon decreed 
to him for a previous year in a suit w^iich lie had broiigbl a.(ainst the same defendant for 
rent of the same property, and rolieil upon the former decree, whieli had been obtained 
ex parje^ and which ho also alleged bad been duly cxeeuiod, as ovidenco of the amount of 
rent due to him by the defendant, but it ap]»eared (hat llie lower (?ourt had found that 
the alleged execiition-proceefJings were fraudulent, and that iio«1,eps bad been taken which 
gave finality to the* decree, held that the do<;rec was not couclnsivo evidence of tlio 
amount of rent due from the defendant, or of the quostion.s with vvhieh it dealt. — Nil- 
moncy Singh i\ Hocra Ijaft Dass, I. Ij. It., 7 Cal. 23; 8 C. L. R. 257- [Mar. 11, 1881.] 

In a suit by raiyats against their zamindar, priiving for measurement of certain land, 
and for a declaration of the amount of yearly rental, it appeared that, in a previous Huib 
for rent by the zamindar again.st the raiyal.s, tlie raiyat.s had alleged that the amount of 
rent and the extent of land had been over-sVilod b\’ tlA* zamindar, but the (*ourt decided 
that the raiyats were bound by u jarnabaion signed ],y tliein, and refusofl to try whether 
the extent had been over-.'^taled. Held Ibal the ]>roseni*suit was not barred as res judi* 
cata . — Roghoorvitli M iindiil r. Jnggui Bundlioo Bo*<e, J L. R., 7 Oal. 214. [April 7, 1881.] 

WuKftE one of several co-shurers, owners of a piece of land defined by metes and 
bound.** forming ]»arl of a revenue-paying estate, brings a suit for fKirtitiou, in whieli bo 
does not seek lo have bis ioirit Imbilitv for the whole of the Govern iiioi it revenue annulled, 
sm*li Kuit is ciignizable by Ibc* C3vil Courts, which have juri.sdictiou to determine the plaints 
ms nghl to Invc bis share divided, and to make a decree accorfUiigly. — ChiUlderUiith 
Nwdi c. Uai Naruiu Dub, I. L. U., 7 CUl 153. CAl>riJ 13, laBl.J 
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In a suit to recover possession of corlaiii Lind, vvlioro it aj^eared that tIiero4iad been 
a previous suit bctweeji the same parties vidth respect to the same land, in which the then 
plaintiffs souf^ht t>o have their possession confirmed, and that in that suit the lower Courts 
-had decided the case both on the question of title and possession, but on special appeal the 
High Court had dealt only with the qucKtioii of possession, and, in dismissiug the ap- 
peal, liad not gone into the question of title, and tbo defendant in that suit subsequently 
sued to recover possession of tiio land, hold that the <iucstioi\ of title wts still open between 
the parties, and had not been heard and finalW decided by a Court of competent jurisdic- 
tion in a former suit within the meaning of s. 13 of Act X. of 1877 (Civil Procedure 
Code). — Gungabishen Bhugut ». Roghoonath Ojha, I. h. R., 7 Cal. 381. [April 28, 
1881.] 

Tjie jurisdiction of a Small Cause Court is not ousted in ii suit for damages for,^x 
rying away the produce of certain Lind when the defendant sets up* title to the lani^ in 
answer to the claim. S. 58(5 of the Code of Civil l^rocedure preciudos a second appeal in 
a suit for damages under Rs. 5U0, although the suit luus bcci^ instituted in the District 
l^IunsiPs Court and not in a Court of Small Causes, and although a question of title has 
been raised by the defendant and decided. Per Turner, C.J.— When a suit is brought 
in a form in which it is cognizable by a Small ("aiise Court uinler Act XI. of 18(55, the 
i'ourt cannot decline jurisdiction if it appears Ihat incirlentally a ipiestion of title is raised 
which it has not jurisdiction to del^rmine for any other purpose than the decision of the 
suit before it. Under such circumstmiccs the Court may, liDWcvcr, properly grant a 
reasonable adjournment that the question may be litigated and determined by the proper 
tribunal. Per Muttusami Ayyar, J. — 'I'lio question, what is a suit of the nature cog- 
riizablo ill Courts of .Small Cm ises within the meaning of s. 5Sd of the Civil Procedure 
Co<le, has reference to the mode of adjudication, and not to the forum : and the fact that* 
the suit is iii.Htitiited in tbo District .Miinsirs Court, and not in a Coart of summary 
jurisdiction, makes no dilTerciicc for the purpo.scs of tJiat seetlin. If flio matter adjudi- 
cuted on in a suit is only incidentally in issue or cognizable, tlio adjudication is final, 
whether by a Court of concurrent or limited jurisdiction, only for the purpose and object 
of that suit. Per Iiiiics. J. — The decree of a Small Cause ('ourt in a case where a ques- 
tion of title is raised incidentally is no bar to a suit upon the tiilc under s. 13, expl. 2, of 
the Civil Procedure (’ode, because the Small Cause Courts is not competent ^o pass 
a decree upou«tho title. — Manappa ]Miiduli e. McCarthy (S. T ), I. L. R., 3 Mad. 192. 
[April 29, 1881,1 

G SOLD an estate nominally to the minor son of K, but in reality to K. K brought 
a suit in Ills minor son’s miino against N, the mortgagee of Midi estate, to redeem tho 
■same. N set up ns a defence to sudi suit that such sale was invalid under Hindu Jaw, as 
«uoh estate was a share of (sortaiii iiiidivide?! projicrty of which he waisa co-sharer, and had 
been uiado without his consent. It was filially decided in that suit that such estate was a 
«hare of such undivided property, and not the soptiralo property of G, \u ’ that such sale 
was invalid, having been iii:u.lc without the consent of N, a co-'^liaror ^.f such undivided 
proi>orty. G subsequently redeemed sncli estate, and, having done so, sold it a second 
time to K. N thcreiijuni sued K to sot aside such sale on llu* same ground as that on 
which ho had defended llie former suit. Held that the issue in such suit, whether such 
estate was a share of undivided ])ropcrty or the sepanfto property *of G, was res judicata, 
inasiiiucli us K, though not in name, yet in fact, was a “ party ” to the former suit iu 
which sucli issue was raised and finally deckled. — Khiib Chuud v. Narain Singh, I. I». R., 

3 All. 812. [May 18, 1881.] 

Tub obligee of a bond payable by instalments sued tho obligor for four instalments, 
claiming with rofercnco to the terms of such bond inlcrost on such instalments from the 
date of such bond. Tho obligor coiitciid(*d in that suit that, ofi tho proper coustructiou 
of tho bond, the interest on such instalments should bo calculated from the datos^f « 
default. The obligee obtained a decree for interest as claiiiied. The obligee subsequently 
again sued the obligor for four instalnioiits, again claiming interest of suoh instalments 
from the date of suoli bond. Tho obligee coiitonde<l again in the second suit that interest 
should* only bo calculated from tllb dates of default. Hefd that the question as to (the 
date from which interest due on yie defauUiitg instalments was exigible under the terms 
of such bond was res judicata. It is the “ matter in issue,*’ not tho “ subject-matter ** 
of tho suit, that forms the essential test of res judicata in s. 13 of Act X. of 1877. — 
Pahlwan Singh Risal Singh, I. L. R., 4 All. 55. [June 30, 1881,] 

B, WHO held a decree for money against I, caused certain property to be attaohed 
ill execution of such decree as tho property of his judgment-debtor. M, the wife of 
I, objected to such attachment, claiming such property as her own. Her objection was 
disallowed, and she couscqucully brought a suit against B to establish her right to suoh 
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property! Sbe died Ti'hile that suit was pending, leaving by will suoh property to her sons^ 
That suit proceeded in the names of- her sons, who claimed such property under such wilU 
The lower Courts only decided in that suit that such property belonged to M, and not to 
I, and it was therefore not liable to be sold in execution of B^s decree against the latter* 
They did not consider the question whether M’s sons were entitled to such property 
under the mother’^ will. In second appeal in that suit B contended that 1, cts an heir to 
Id, was entitled to a fourth share of such property, and such share was liable to bO sold ia 
execution of such decree. M*s sons did not contend before the High Court that they 
were eniitlod to the whole of such property under their mother’s will to the exclusion of 
1. The High Court allowed B’s contentiou. B Imught a fourth sharo of suoh property 
to sale in execution of his decree, and purchased it himself. Thereupon M’s sons sued 
him for such share, claiming it under their mother’s will. JB’eld that their mother’s will 
wav^ matter which ^diould have been made a ground of defence by M’s sons in the course 
of the trial of the second appeal in ilie former suit between them and B, and that, not 
having been so made, it res Jndicata in the sense of s. 13, oxpl. 2, Act X, of 1877.— 
Sultan Ahmed a. Mania Bakhsh, I. L. B., 4 All. 21. [June 30, 1881.] 

Not only may the plea of res jvdicatay though not taken in the memorandum of 
' apx>eal, he entertained in second appeal, under the provisions of s. 542 of Act X. of 1877y 
but even when such plea has not been urged in cither of the lower Courts, or in the 
memorandum of appeal, if raised in the second appeal, it must be considered and deter* 
mined either upon the record as it stands, or after a remand for finding of fact, — Muham* 
mad Ismail v. CUattar Singh, 1. L. R., 4 All. 69. [July 11, 1881.] 

11, TUB proprietor of one-third share of a certain undivided estate, made a gift of such 
^hare to P. He subsequently, in February 1875, gave a mortgage of such share, in his 
capacity as P’s guardian, to N and S, the two other co-sharers of such estate. In March 
1878, P, having atfhiucd his age of majority, brought a suit, as a co-sharer of such estate^ 
under such gift, against N and 8 for posses«»ion of certain land appertaining to suoh estate^ 
on the ground that they were u*iing such land as if they wore the sole preprietors thereof. 
The lower Appellate (Toiirt, observing that sueli land was the property of the three oo- 
sharers, that the mortgage of l’’.s rights to N and S did not affect those rights as such, 
and that N and S were not justified in using such land as if they wore the exclu.sive pro- 
prietors thereof, gave P a decree for possession of one-third share of such lliud. N end S 
appealed to the High Court on the ground that P should not have been awarded posseasioDi 
as they were in xiossession of sikjIi land as mortgagees. The High Court remanded the 
the ease for the determination of the issue thus raised by N and 8 ; and the low'er Appel- 
late Court found that N and 8 were in ]>ossession of P’s share of such estate as mortga- 
gees under the mortgage made by II above refer, cd to, and of such land as such. P did 
not take any objection Ui this finding ; and it was adopted by the High Court, and em- 
bodied in its final decree. In October 1879, P sued N for po.sse$sion of his share in such 
estate, claimiiitf under the gift from II, und alleging that tho mortgage of such share by 
H to N was invalid, //eld that, inasmuch as such mortgage was matter substantially in 
issue in the former suit, the matter in is.sue in the second suit was rea under 

ex pis. 1 and 2, s. 13 of Act X. of 1877. — Nirmau Singh v. Phulman Singh, 1. L. B., 4 All. 
65. [July 11, 1881.] . • 

A HrNDF sued for compensation for the loss of his daughter’s service in conSt9qiience 
of her abduction by the dcfcrnlant, and for the costs incurred by him in prosecuting the 
defendant criminally for such abduction. The defendant was convicted on such prosecu- 
tion. //e/d that the decision of the Criminal Court did not operate under s. 13 of Act 
X. of 1877 to bar the determination in .such .suit of the question whether the defendant 
had or had nol abducted tjio plaint iff’s daughter. Also that tho plaintiff was entitled to 
recover the costs of such criminal proceedings. The daughter in this case was a married 
•woman who had been do.«ertfid by her hiwband, and at ilio time of her abduction was 
living with the plain tiff, her father. I/e/d by Stuart, C.J. — That the suit by the fat^r 
for compensation for the loss of his daughtor’.s services in consequence of her abduction 
was, under the circumstances maintainable. Jleld 'by Oldfield, J. — That a suiti by a 
Hindu father for the loss of bis daughter's t^ervices in conaortuence of her abduction is 
not maintainable.— Ram Lai r. Tula Ram, I. L. R., 4 All. 97. [Aug. Id, 1881.] 

In order to sec whether a question is res jndicaiaW\^m the meaning of 8. 18, Civil 
Procedure Code, the former decree and thcqiicstion.s decided thereby must alonebe considered. 
The word.s in s. 13, “ has been heard and finally decided by such Court,” do not apply to an 
o|>inioti expressed in tho judgment on other issues not material for the purpose of the de- 
cree, though properly determined under s. 204 by the Court of first instance. 'NiamuV 
Phadu Buidia (I. L. H., 6 Cal. 319) and Lachman Singh v. Mohan (I. L. B., 2 
All. 4J7) dissented from. Whore a plaintiff improperly brings a defendant befoi^ a Courtj 
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and hia auU is dismissed, the drfendant should uot be depriv^ ot costa, merdf because 
rae Court ooDsiders the defence a fabrication to meet the plaintifTs claim. — Devarakonda ' 
Naraeamma o. Devarakonda KdnAya, I. h. B., 4 Mad. 184. [Sep. 6, 1881,] 

Thb deoision a competent Court, that an application for the execution of a decree 
18 barred by limitation, has the effect of tea judicata ; and although such decision mi^ 
erroneous, yet, so long as it remains unreversed in appeal, it is valid dhd binding, and the^ 
question cannot be re^ipened. A decision, that an application for execution is not time* 
TOrredp has a similar effect.^ On the 16th April 18C8, the plaintiff Applied for the exeou* 
tion of a decree held by him against the defendant, and certain houses were thereupon 
attached. In April 1869, the attachment was raised on the intervention of a third person. 
The plaintiff then brought' a suit to establish his right to attach the houses, and obl^i) 
a decree on the 28th February 1871. An appeal was made, and the suit was finaliD^de* 
oided in the plaintiff’s favour in April 1873. After the plaintiff had obtained his or^nal 
decree, and while the appeal was pending, he applied for the sale of the houses in execution 
on the 30th November 1871, and subsequently made three otBer applications within three 
years of ^h other, the last of which was dated the 30th Octol)er 1876. The Court re* 
Jected this application on the 28th November 1876, on the ground that the execution of 
the- decree was barred, as more than three years had elapsed between the first and second 
applications (i.e., the application^ of the 15th April 1868, and 80th November 1871). 
The plaintiff appealed against the order; but his appeal was rejected, because he had faiM 
to'produco with it a copy of the order appealed against. The plaintiff took no further 
steps in that proceeding, but made a fresh application for execution on the 10th August 
1878. The Subordinate Judge rejected it, on the ground that the execution was barred, 
the matter being rea judicata. In appeal, tlic District J udge reversed that order, and 
allowed execution. On appeal to the High Court, held on the authority of Mungul Pei^ 
shad Dichit e. Orija Kant Lahiri Cbowdry (L. K. 8 Itid. Ap. 123) that the rules of ret 
judicata applied, and that tho application of the 30th November 1871 was time-barred, 
and, d fortioiri^ every subs^uent application was barred. Semite, — A proceeding in exe* 
cution is a proceeding which terminates in a decree as defined by s. 244 of the Civil Pro* 
cedure Code (Act X. of 1877), and is, therefore, a suit within the meaning of the Code.*^ 
Manjunath Badr^bhat v, 'Venkatesh Goviud Shanbhog, 1. L. B., 6 Bom. 64. [Sep. 26, 
1881.] • 

Whbn tho judgment of a Court of first instance upon a particular issue is appealed 
against, that judgment ceases to be rea judicata^ and becomes rea auh~judice s and if the 
Appellate Court declines to decide that issue, and disposes of the case on other grounds, 
the judgment of tho first Court upon that issue is no more a bar to a future suit than it 
would be if that judgment had been reversed by the Court of appeal. — Nilvaru o. Nilvaru, 
I. L, B., 6 Bom. 110. [Nov. 15, 1881,] 

iK December 1878, H, a Hindu widow, in possession, by way of maintenance, 
•f a certain estate, of which B owned one-third, and P, B, and 8, ^.le-third jointly, 
made a gift thereof to N. H died in January 1879. In February 1879, B and P, 
B and 8, joined in suing N for a de<daration of their proprietary right to two-thirds of 
the estate, and to have tho deed of gift set aside. The Court trying this suit treated 
it as one for a more declaration of right, and dismissed it, with reference to the pro* 
visions of s. 42 of the Specific Belief Act, 1877, on the ground that the plaintiffs had 
omitted to sue for possession, although they wore not in possession, and were able to 
sue for it. In November 1879, B and P, B and 8, again joined in suing N. In tUa 
suit they claimed possession qf two- thirds of tho estate, and to have the deed of gift 
set aside. Seld by the Full Bench (reversing tho judgment of Pearson, J., and affirm* 
ing that of Oldfield, J.) that the decision in the first suit was no bar to the determination « 
in the second suit of the question as to the validity of the deed of gift. Per Stuart, C.J., 
and Straight and Oldfield, JJ., that the causes of action in the two suits being different^ 
the second suit was not haired by the provisions of s. 43 of the Civil Procedure Code. Per 
Tyrrell, J., that the plaintiffs being entitled to only one remedy in tho former suit, the 
provisions of s. 43 were not appli^blo to the second suit. Held by the Full Bench that 
there* was no misjoinder of plaintiffs in the s^iid suit. 8. A. No. 1050 of 1879 (decided 
the 12th May 1880, not reported^b distinguished. —Bam Sewak Singh o. Nakched [ffingh, 
I. L. B., 4 All. 261. [Jan. 16, 1982.] 

A ]CA.BKaVjbN of a Malabar tarwad, having a right at any time to demand restora- 
tion of the property of the tarwad in the hands of the anandravan, is not debarred 
by s. 13 or s. 43 from bringing a second suit to reiiover lands in the wrongful posses* 
Sion of an anandravan, either by the fact that in a former suit between the same 
parties the karnavan only laid olaimed to some of the lands sued for, or by the fact that 
^0 former suit was dismissed upon the joint petition of the parties, alleging aoompromiao 

O.P.4. 
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and a surrender of the lands, which, as a fact, were not surrendered, but wronjg^fully VQ* 
tained ■’ > in: ir-lr*' van An anandraran has no right to the value of ixnprovoroents 
f'ffeot .1 LIf.-i M.j :( l property upon surrender to the karnavan when such itjaprove- 
' ill «•! V. i\ii ]ir irate funds. — ITramkiim&rath KannanN&yar e. Uramkum&rath 
Tenj'.i jNA^-ar, I. L. R., 5 Mad. 1. [Jan. 23, 1882.] 

« 

Tx 1874 V sued P to recover certain lands held by him under a rental agreement 
dated 1873. S wa'« iirnlc a defendant on the ground that he held one plot as under*t>onaut 
to P. S claimed to hold under N, As to thi.s plot, the issue raised wa.s whether the land 
was held by 8 under P ; the decision, that S did not hold under P, but under N, since 
1828 ; the* dccrcf', that V’s suit be dismissed as to this plot. Held, in a suit brought in 
1881 by V again'' t N and S to recover the same plot of land, that the suit was not barred 
by reason of the previous derision in 1874. — Ananda Raman V'athiar v. Paliyil Vittil 
Kami Nayjir, I. It. R., 5 Mad. 9. [Feb. 0, 1882.] 

• 

A SUED B for rent in the Court of the Deputy Collector of Tipperah under the pro^ 
visions of Act X. of 1859. C intervened, rlainiing that the land in respect of which the 
rent was claimed was his property, and the suit w;i> di*<missi‘d. On appeal, the District 
Judge of Tippemh reversed this derision and decreed the claim, on the ground that C had 
no right whatever to the land. In a subsequent suit brought by C logainst A and B for 
possession of the same land, held that the previous decree of the District Judge did not 
constitute the plaintilf’s claim a re.f judicala. and was no bar to the suit. Dinaiiatti Bose 
r. Kali Kumar Roy [B. L. R , Sup. Vol. 384 ; 5 \V. R. (Act X. Rul.) 23] followed.— 
Mahomed Afsuruddin v. Beer Chundcr Manik^^a, I. L. R., 8 Cal. 470. [Feb. 21, 1882.J 

The erroncoii.*' derision by a competent tribunal of a question of law directly or .sub- 
stantially in issue between the parties to a suit does not prevent a C ourt from deciding the 
same (luestion, arising between the same parties in a subsequent suit, accordinglto law. 
Persons of whatever sect are at liberty to erect a building, and therein ronduet public wor- 
fihip on their own hind, provided they neitlicr invade the right of property enjojrcd by their 
neighbours, nor caiL'C a public nuisance ; and arc tiNo entitled to conduct religious pro- 

ion s rough public ’'tioets, so that they do not interfere with tlio ordinal^ u^ of 
such streets by the public, and subject to such directions as the Magi'*trate may lawfully give 
to prevent obstruction of the thoroughfare or breaches of the public peace. In a suit in 1850 
between the Teiikiihii< and Vadakalais, rival religion.*! sec.t.s. represented by the plaintiff and 
defendants re.'itjcclively, the \ ulakalais having endeavoured to open a temple for public wor- 
ship in a certain public .street, were, by the decree ^f the Sadr (.'ourt, prohibited from erecting 
a temple or instituting public wor^jhip on the ‘spot of ground objected to by the Tenkalais, 
and which la}* within tJie range of the Teiikalai.s temple, ». r., within the ii.sual range of the 
proc;es^ion.s coud&cted in connection with the temple worship. In 1870 the Vadakalais 
opened a temple for ymblic wor.*'liifi on another site, their private property, in the same 
street. Held that a decree of the 8adr Court in the former suit was no bar to the action 
of the Vadakalais. — Parlha.saradi v. Chinnakri.shna, 1. L. R., 5 Mad. 304. [May 1, 1882.] 

In 1870 the plaintiffs sued to redeem a mortgage of certain lands from the defend- 
ants* predece.ssor.s in title. The .suit was dismissed on the ground that the plaintiffs* 
^uit3*of redemption had been .«old in e.veciition of a decree to A B. The plaintiffs, hav- 
ing rcqiurcha'^ed the ef|uity of nxlomption from A B, broiyht a second suit to redeem the 
lands in the defend!! nt'-’ pO'i‘‘es<!ion. Held Xhiii the question whether the equity of re- 
. dcTiiption of the huids in .suit hud been sold to A B was rr-v judicata^ and could not be re- 
opened by the defendants eri the ground that the plaiutiffs were litigating under a different 
J,it1e ill the former .-Auit. The udriH.ssion.Hof a person who.se position in relation to property 
in sun it is necessary for one party to prove again.st another are in the nature of original 
evidence and not hcar’^ay, though such person Kh alive, and has not been cited as witqess. — 
All Moidin v. Kornbi, I. L. R., 5 Mad. 239. [May 3, 1882.J 

♦ 

A LEASED lands to B, who sued C for ytbsscssion of a certain mauza, alleginj^ it to be 
a portion of the lands leased. A was made a defendant', and .supported the case of tho 
plaintiff, w'ho obtaincrl a decree. C appealed,' making A and II respondents, when iho 
decree was reversed, and the suit dismissed, on the ground that the mauza sued for was 
the property of 0 ; and that ruling was upheld on special Hpp«‘al to the Uigh Court. 
Subserviently A brought a suit against C for the same mauza, making II a defendant. 
Meld that the title to the mauza was res judicata between A and C, and that tho suit 
would not lie. Govind Chunder Koondoo v, Thruck Ch under Bo«e (1. h. B., 8 Cal. 149) 
le*k.w«d.-Bi»orap Qo«wmy .. Oonchiuid GoMuny, I. L. B„ 9 C#l. 130. CM»y 3. XSte.J 
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An adoption having been held to be valid by the High^^urt on appeal a Sub- 
ordinate Court, an appeal to the Privy Council was preferred, when the parties entered 
into a compromise, and the appeal vras permitted to be withdrawn. Held that the decree 
of the High Court as to the validity of the adoption became final, and was not affected 
by the compromise so as to allow the matter to be again litigated between the parties or 
their privies. Although the decision of a Court as to the validity of an adoption in a 
BULt between A and B may, in any subsequent proceedings between A and those claiming 
under him on the one side, and B and those claiming under him on the other, estop the 
parties to such proceedings from again questioning the validity ofa the adoption, yet in a 
suit where both the contesting [lartics claim under B, such decision will not operate ^ au 
estoppel so as to prevent the validity of the adoption being again questioned by eithei 
party to such suit. — Vythilinga v. Vijayathammil, 1. L. R., 6 Mad. -IB. [May 9, 1^ ’ 

' Thb decision of a Court, in order to be conclusive in another *Court, must have’ been 
that of a Court which would have had jurisdiction to decide the question raised in the 
subsoc^uent suit in which the decision is given in evidence as conclusive. The words, 
“Court of competent jurisdiction,” used in s. 13 of tlic Code of Civil Procedure, include 
the meaning that the first C'ourt must not have been precluded by the pecuniary limits 
of its jurisdiction from deciding the question raised in the other. The two Courts must 
exorcise such concurrent jurisdicjtion in regard to the pecuniary limit of their powers 
that the siibjcct-malter of the second suit would not have been beyond the powers of the 
Court which disposed of fiie prior one. The defence made to a suit on a bond for Be. 
12,000 and interest thereon, in a Court having no pecuniary limit of jiurisdiction, was 
that in a prior suit for lls. 1,005, balance of interest, brought in a Court .with power to 
try^suifs not exceeding Rs. 5,000 in value, the principal sum due on that bond had been 
decided to be Rs. 4,790. ITfhi that the issue as to the amount of principal duo on tUfe 
bond has not been heard and. finally decided by a Court of competent jurisdiction within 
the meaning of s. 13. — Misir Ragho Bardial t>. Sheo Baksh ^liingh, I. L. R., 9 Cal. 439. 
[July 15, 1882.] 

Ceutatn immoveable property was mortgaged to R, and 1 hen sold to N. It was then 
brought to sale in execution of a decree against N, and was purchas^ by H. Tlio 
balance of the sale-proceeds, after satisfaction of that decree, was paid to N. Under the 
terms of the mortgage to R, interest on the ]>rincipal amount was payable anuiiall^^, and 
its payment was charged on the jiroperiy as well as the payment of the jiriucipal amount. 
The mortgagors having failed to pay the interest annually, R in 1875 sued them and N 
and TI to recover the interest due. It was decided in that suit that N was primarily and 
personally liable for the interest then due on Iho mortgage, as he had received the sale- 
proceeds of the property, and that Ihe l^operty was only liable in case lie failed to satisfy 
tho claim. N subsequently paid into Court the sale-proceeds he had received, and R was 
paid the same. In 1878 R again sued the same persons for interest, and again N was 
doclaro<l primarily and personall y liable, on the ground that he hud not at » .ico made over the 
Bale-proceeds to R. In IHSO R sued t he same persons to recover the principal amount ;uid 
interest due on the mortgage by tho sale of the mortgaged properly. Meld that, what- 
ever might have been the rights and relations of tho parties, so long as any portion of the 
sale-proceeds remained with N, their pt)sition towards him assumed an entirely different 
character when once lie had discharged himself of those moneys, and wil-h this change in 
the situation the “ratio decidendi'' of the suits of 1875 and i878 no longer existed, and, 
therefore, tho decisions in those suits did not preclude R from bringing a suit to ‘recover 
the principal and interest duo on his mortgiige from the mortgaged property. — Rataii Rai 
». Hanuman Das, I. L. R., 6 All. 118. [Aug. 1, 1882.] 

S. 13 is not exhaustive as to tho effect of ref^ judicata. It does not deal with the ctiso* 
of judgiueiita in r«w, nor with that of parties represeutod by, though not claiming Ufidet, 
the parties to a former suit. — Ahmedbhoy HubibUoy v. VuUeebhoy Cassumbhoy, I. L. R., 
6 Bom. 572, 703. [Sep. 30, 1882.J 

The plaintiff, a member of a^Ialabar Nambudri family, sued for certain laud, claim- 
ing it as the propert}'^ of his famil}^ the Vf^dasheri illam. He had been dispu.ssossc^ by 
the defendants, under a decree declaring their title to the land agaiust 'tho plaintiff’s elder 
^ brother, who claimed it on behalf of the Vadasheri illam. Meld that the plaintiff was 
not estopped bjL the former decree from recovering the land. Per lanes, J. — The ques- 
tion whether a decree obtained against the karnavau of a Na)'ar tarwad or of a NambiVdri 
illam in Malabar is binding on the family is purely one of procedure. The dicinm in 
Taranakot Narayanan Nambiiri e. Yaranakot Ndrdyauan Namburi (I. L. R., 2 Mad, 328), 
that in tho absence of fraud or collusiou a decree against the karnavau, as sueb, is bind- 
iug on the anaudravans of tho tarwad, is not warranted by any provision of the Cede of 
CiTil Procedure. Every member of tho tarwad is entitled to he made a party, or to havo 
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notice unUer s. 30 of the C&do of Civil Frooedure, in snj euit, the obfeot of whiob is to 
affect the tarwad property. Ezpl. 6 of s. 13 of the Code it Civil Prooedure doM Mer« 
to bond fide defences^ but to homd fide claims, and does not make a decree bindiDg on » 
person not a party to it, where the actual defendant was Jointly interested with such 
person in the sub^t-matter of the suit, and defended the bond fide. HasirOhazi 

47. ^namonee Dassee (I. L. R., 6 Cal. 31) approved. — Ydsuddva e. Ndrdyana, 1. L, R., 6 
Mad. 121. [Oct. 13, 1882.] 

In 1866 S obtained a decree authorising him to recover certain property on payment 
of a certain sum to tlie mortgagee, but not declaring that S would & foreclosed if no did 
not exercise his right of redemption. Keld that S was not debarred from bring^g a 
suit to redeem the j^me property in 1881. — Sami v. Somasundram, 1. In. B., 6 Mad. Il9. 
[Nov. 16, 1882.] 

•A Hindu widow and her son, the then presumptive heir to property daimed by the 
widow, obtained a decree against a more remote reversionary heir. The son predeceased 
his mother, and the perso.i against wliom the decree had been obtained bec^une the next 
reversionary heir. Held^ in a suit for possession by him, that the dcjiree in the mevioue 
suit did not operate as ree judicata, — Bam Chunder Poddar v, Hari Das Sen, I.X*. B., 9 
Cal. 463. [Nov. 30, 1882.] 

In 1870 two plots of land, numbered 155 and 147, belongins: to the same ownei^ were 
sold in execution of a decree. The purchaser of plot 155 sold it to A, who in 1877 sued 
the tenant of a portion of the land for rent. In this suit A prayed that it might be 
declared that he was the owner. The tenant alleged that B, the purchaser of plot 147, 
was the owner of the hind in respect of which rent was sought to be recovered, and B 

made a party to the suit. At the heariitg A did not appear, and the suit was dis- 
missed for default. Subsequently A sold plot 155 to the present plaintiff, who now sued 
for possession. Held that the suit was not barred as ree judicata, — Gobind Chunder 
Addya v, Afzal Babbaui, 1. h. B., 9 Cal. 426. [Dec. 5, 1882.] 

An occupanc 3 ’-teuant, who had been ejected under ss. 34 and 93 (B) of the North- 
Western Provinces Rent Act, on the ground that lie had committed an act mentioned in 
those sections which rendered him liable to ejectment, sued in the Civil Court for a 
deolaratien of his right of occupancy and to have the dcf;ree of the Revenue Court direct- 
ing his ejectment declared of no effect, on the ground that his act was not one of those 
rendering him liable to ejectment, being authorised by local custom. Reid that the ques- 
tion of the plaintiff’s liability to ejectment on account of the act in questiou, being a 
matter the cognizance of whi(;h was limited to the Revenue Courts, and the deciaiod of 
the Revenue Court against him having become final, the plaintiff’s suit was barred by s. 
13 of the Civil Procedure Code. Raj Bahadur v. Birmha Singh (1. L. B., 3 All. 85) 
distinguished. — Badha Prasad Singh v. Salik Rai, I. Ji. R., 5 All. 245. [Jan. 3, 1883.] 


teE three defendants, G, R, and K,‘*and their brother M, the grandfather of the 
plaintiff, were members of one family, possessing undivided ancestral property consisting 
of the villages of B, P, and S, the two former being situated in the Poona Zilla, and the 
Btter in the Sat4ra Zilla. In 1866, the three defendants (each in a separate suit) sued M 
In the Poona Courts for partition aT the villages of B and P. Tliey in their plainte 
alluded to the village of S, stating that it was their own, and not subject to partition. 
M in his answer contented hitn.«elf with denying the right to partition of the villt^es of 
B and*P, and made no claim, in the alternative, to a share in the ownership of 8. The 
plaintiff,^ the grandson of M, now sued the defendants in the 8at4ra Courts for partition 
of the village of 8, contending that ho was not precluded from so doing by the former 
^ proceedings in the Poona Courts. Reid that the plaintiff’s claimed was ree judicata, and 
that his suit was concluded under the provi.sion.s of the Civil Procedure Coae (Act X. of 
J67T), s. 13, expl. 1 and 2. A member of an undivided family, suing his oo-paroeners 
for partition of family-property, is bound to bring into hotchpot anj- undivided property 
in his own posse-Bsion, in order that there may be a complete and final partition, and can- 
not clmm to withhold My such property on the ground that it is situated within anptfaer 
Jurisdiction. That being so, the plaintiff’s grandfather, M, having neglect^ in the pre- 
TiouB suit to m^e the exception of the village of 8 a ground of defence, the Judgment 
involved the decision of ctery claim of title upon the cause of action, and 
must ho taken between the parties as amounting to a positive adjudication of all such 
claiins, including the claim to the village of 8. No doubt, the rule that every paHitkm- 
fluit shall embrace all the joint family property has been held to be subject to certain 
quaimoations, ai^ for instance, where different portions of .it lie in different jurifidictioDS, 
^ available tor actual partition as being in tto possession of a 

there is no authority tor the r^roposilion that a member, who aues for 
psrutBn of property in the Imnds of the defendants, can refuse to bring into' hotchpot 
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anjr undWided property held by himself, on the ground that/it is situated within another 
iuiMiction. Subbd &u v, B&ma Bau (3 Mad. H. C. B. 376) referred to and distin- 
guished. — Hari Ndr^yan Brahme o. Ganpatrdv I. L. B., 7 Bom. 272. [Mar. 8> 
1883.] 

< Am oUowanoo for the maintenance of a younger member of a family was charged 
upon the inheritance to which the eldest male member alone succeeded. In a suit for 
such an allowance brought by a younger brother against the* elder, who had succeeded 
their deceased father in the possession of the estate, held that an order made dismissing a 
olaim for maintenance preferred by such younger brother against their father in his 
lifetime, founded on an ekrarndma^ did not afford a defence under s. 13 of the Code of 
Civil Procedure. Held also that the brothers having made an agreement, fixing the 
allowance for maintenance* at a certain sum, the younger brother agreeing to receive a 
less sum for a defined period, he could only obtain a decree for the allowance so redmeu. — 
Ahmad Hossein Khan v. Nihal-ud-din Khan, 1. Ij. B., 0 Cal. 945. [Mar. 16, 1883. J 

N SUBD W for a moiety of a brick-kiln, claiming by rig]^t of inheritance, and alleg*^ 
ing in respect of the other moiety that it was his own property. W, in her defence to 
the suit, denied that N had any right in the kiln, and that a moiety of the kiln belonged 
to him. An issue was framed on the point whether a moiety of the kiln belonged to W, 
which the Court of first instance decided in N*8 favour. N eventually obtain^ a decree 
for a moiety of the kiln which hes claimed by right of inheritance. W appealed, con- 
tending, inter alid^ that it was not proved that a moiety of the kiln belonged to N. 
I'he appeal was decreed, and the decree of the Court of first instance in N's favour was 
set aside. W subsequently sued N for the value of bricks which he had wrongfully 
taken from the kiln. N set up as a defence to tho suit that a moiety*of the*kiln belonged 
to him. Held that tho issue whether a moiety of the kiln belonged to N was 
judicata under s. 13, ex pi. 1 of the Civil Procedure Code. — Wilait Begam o. Nur Khan, 
I. L. B., 6 All. 614. [April 13, 1883.] 


Whebe there has been a suit between an agriculturist mortgagor and his mortgagee 
for an account merely, a subsequent suit for possession on payment of the money declared 
to be due is barred under either s. 13 or s. 43 of tho Code of Civil Procedure. — Bh4u 
B&l^Ji V. Hari Nilkanthrav, I. L. B., 7 Bom. 377. [April 17, 1883.] 

K, the purchaser of certain immoveable property in execution of a decree* sued for 
possession of the same. The suit was dismissed ** in the form in which it was brought,’^ 
because the plaintiff had not filed with the plaint the sale-certificate. K subsequently 
brought a fresh suit. Held that tho dismissal of the former suit ** in tho form it was 
brought ” did not amount to permission to sue again contemplated by s. 373 of the Civil 
Proc^ure Code, and .such dismissal mus^ be regarded as a dccisioo ’’ thereof in the sense 
of s. 13, expl. 3, and therefore as a bar to the fresh suit. — Ganesh Bai v. Kalka Prasad, 
I. L\ E., 5 All. 595. [May 12, 1883.] 

The plaintiff, mortgagee in possession of ^rtain property, applit * for the removal 
of an attachment pbu:ed on it by the defendant in execution of a decree against a third 
party. In default of payment of court-fees by the defendant the attachment was remov- 
ed, hut, in ignorance of this fact, tho plaintiff’s application was proceeded with, and ulti- 
mately rejected. The plaintiff then brought a suiefor a declaration of his right, but it 
was dismissed, on the ground that the attachment has already been removed. Subsequent- 
ly the defendant placed a .second attachment on the property, which the plaintiff, again 
applied to remove. The defendant contended the plaintiff’s application was barred by 
tho proceeding on the first attachment. Held that the decision on the plaintiff’s first 
application having do object existing on which to operate, the attachment having then 
been removed, it could not properly be regarded a.s res Judicata at all, since no one was • 
seriously interested in having it decided in a different way ; and that, supposing submis- 
sion to that decision on the part of the plaintiff for a certain time could have given it 9 
finid effect, there had, as a matter of fact, been no such submission, the plaintiff having 
done all that was incumbent on him to get the summary inquiry and orders replaced by a 
fortn 41 trial and judgment ; and that there was nothing, therefore, in these proceedings 
disentitling tho defendant to oppose the second attachment. Held also that the second 
attachment, after tlio first has been removed, was a new and distinct act, giving rise to a new 
cause of action, or complaint, to the plaintiff, to which, in any case, he was entitled to a 
fresh inquiry and decision. — K4shinath Morsheth v, B&mchaudra Gopin&th, I. L. B., 

7 Bom. 408. [June 29, 1883.] 

Plaintiff sued for a declaration that certain lands were his, and for possession of 
them. Defendant No. I claimed the ownership of the lands ; defendant 1^. 2 claimed 
to bo mortgagee in possession. Tho d^ree simply dismissed the suit; but the lower 
Court found, as a fact, that the ownership of the lands was in the plaintiff, althn ugii 
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plaintiff not entitled to\ possession of them by reason of the mort|a;afre to defendtiu^ 
^o. 2. Defendant No. 1 now appealed on the ground that, although the decree itself 
was entirely in her favour, she would be prejudiced in any future proceedings if the find- 
ing of fact, as to the ownership of the lands, were left unchallenged. S^eld that tho 
appeal would not lie ; for the decree is what must be looked to to see what was conclu- 
sively decided, and there ^was nothing in the decree actually passed which the plaintiff 
could afterwards, use ’.IS rh Judicata in his favour ; and an appeal is not admissible on any 
point not having the authority of res jndicata. An adjudication is only couclusive 
evidence of the facts established therein or properly tending thereto ; hence from a sim- 
ple judgment against him a party cannot reduce anything in his favour as res judicata, 
for nothing in his favour can have been an essential element of an adverse decree. — 
Anusuydb^l r. Sakhuram Pandurang, 1. L. R., 7 Bom. 464. [July 27, 1883.] 

In 1856, V, a momber of an undivideil Hindu family, sued the defendants, and ob- 
tained a decree for the redemption of certain immoveable property, but the decree was 
never executed. At the dat^ of that suit, V was the mamiger of the family, .consisting of 
himself and the plaintiff N, uho was then a minor. The deirreo did not provide for the- 
foreclosure of the mortgage in the event of V failing to redoom. In 1878, N brought 
another suit to redeem the .‘same properly*. The lower ("ourl hold that as the former 
decree did not direct foreclosure, the relation of mortgagor and mortgagee conlinued 
between the parties, and that the plaintiff’s suit, was Tint barred by the former decree. 
The defendants appealed. livid (Pinhey, J.. dinsenfivufv)^ reversing tlie decree of the 
lower Court, that the plaintiiT’< suit was barred. A decree for redemption on the default 
of the decree-holder to pay the money declared to be due within the lime fixed by the 
decree, or, if *none bo fixed, within the time all*»wed by the law for the execution of the 
decree, operates a.s a jiulgnien I of foreclosure, and debars the mortgagor from afterwards 
bringing a second suit lo redeem the same ])roperty. A Hindu family is regarded a>» a 
corporation whose iiiterest.s are iicce«5sarily centred in tlic manager, the pre.siirnption being 
that the manager is acting for the family, unless the contrary is shown. Bch>rp the in- 
troduction of the (’ivil Procedure (’ode this uas so e«ju:illy with regard to litigation as to 
other transactioii.s, and it wa.s ii(»t obligatory*, or even cu^tomarv, for a Hindu manager ta 
set forth that he sued in a representative character (as luuv rivinirod by the Code, s 50), 
or to add the co-owners as j>;irties to the .suit (as rcspiircd by* English law). V’s suit, 
therefore, being brought in 18.1*;, and no fraud or collusion l)eing alleged, hound the pre- 
sent plaintiff, though then u minor, and he could nut now bring a second .suit on the same 
cause of action. — Gan Savant Bal Savant v. Narayan Dhoud Savant,!. L. 11., 7 Bom. 407- 
[Aug. 6, 18S3.J 

A DECISION of a Revenue Court di.sallowin<^an application to eject a tenant, becaiLse 
he has built on hi.s land, doc^ not, under s. 13 of the Civil Procedure Code, bar a suit in 
the Civil (Jourt to have the building demoli.shed. — Amrit Lai v. Balbir, 1. L. U., 6 AU. 68. 
[Aug. 21, 1883. ^ 

A LANDLORD, having tendered a patta at a certain rate, sued his tenants in the Court 
of the Di.strifjt Muri.'*if to recover rent for Fasli 12811 (IH7!»-MU). The tcMiants pleadeil that 
they were not bound to accept the patia tendcretl by virtue of an implied contrairfc, which 
entitled them, without exchange of i^tta and muclialk.l. to hold Mio land permanently at 
a lighter rent. The Di'-trict Miiii.sif and, on appeal, the District (/'onri decided that no 
im|)lied contract had been provtsl by the tonaiits. The suit was di.sniisscfl on the .ground 
that the patta tendered was not one which the tenuits wen.* bun [id to a(?cept under Act 
VIII. of 1865 (Mad ra.«). The landlord then sued in the R evenue Court to compel the 
tenants to accept a patta for Fi-li 1291 (I.S31-82), and the tenants ag iin ]Mit forward the 
. same plea. Held that the qiie.'<Mon whether the tenants were entitled to hold permanently 
at a lighter rate without ctchango of patta and muchalka w.i.s not res judicata bv virtue 
Df Hie decree in the former .suit. — Muttukumaranpa o. Arumuga, I. L. H., 7 Mud. 145. 
[Aug. 27, 1883.J 

A Court having jurisdiction decided in the course of execution-proceedings (in an 
order which was not appealed) that the dec;ree to bt exeimtod awarded mesne-|%roflte 
according to its true construction. Held that this decision had become fiiuil between the 
parties, not under s. ‘13 of Act X. of 1877, but upoi# general principles of law, as an 
interlocutory order in the suit. The order construing the decree having been made in 
the same suit in which the application was raiule, tho question whethev the law of ** res 
judicata^* applied was not relevant, that term referring tci a matter decided in another 
suit.— Ram Kirpal r. Rup Kuari, I. L. R., 6 All. 269. [Deo 1, 1888.] 

A Subordinate Judge, to whom an appeal is transferred under the Bengal Civil 
Courts Act (VI. of 1871), has not the power to dispose of it in the manner provided by 
»H. 206,1^, and 268 of the N. W, P. Rent Act, 1881 : the District Judge aloUe has iM 
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power to dispose of appeals in that manner. Ham Prasad v. itai Kishen (1. L. 6 All. 
8G) followed. The plaintiffs, who claiiuod to be tenants of certain land under a lease from 
the zamindA.r, alleji^ing that the defendant was their sub-tenaht, under s. 3() of the N, W. 
P. Rent Act, 1881, caused a notice of ejectment to be served upon the latter under the 
provisions of tlmt Act. The defendant did not make an application under that Act con- 
testing his liability to be ejected, and the plaintiffs applied under and 95 (f) of that 

Act for assistance to eject him. The Revenue Court trying this application rejected it on 
the gitnuid that the defendant was not a siih-tenant of the plaintiffs, but a co-sharo#ia 
their tenancy. The plaintiffs thereupon sued the defendant in the Civil Court for a declur 
ration that the latter was not a partner with them in the lease, and for possession of the 
laud by his ejectment thei^from. Jfe/tl that the relief sought in the suit by the plaintiffs 
was not one which a Revenue Court could give under any of the clauses of s. ^5 of ’ e 
Rent Act, which presupposes an admitted relation of landholder and teuant ; and i^^re- 
fore the determination by the Revenue Court of the plaintiff's ap]dicatioii for ejectment of 
the defendant was not the decision of a Court compot ent to tr^'^ the suit, and was no bar to 
its mnintenance in a Civil Court, within the principle of s. 13 of the Civil Procedure Code. 
— Lodhi Singh v. Isliri Singli, 1. L. R., fi All. 295. [April 21, 1881.] 

Jj WAS the owner of a fonr-anna share in a village. On the 1st March 1880, his child- 
less widow, R, and his nephew, 11, wlio h:is separaletl from his two brothers, and lived for 
some years with both L and R, sold to 8 one-third of ihofoiir-autia share. The brothers of 
B sued the vendors and the vendee to enforce a riglit of pre-einplioii, alleging that they, 
us well as* 11, liad acMpiired and* entered into exclusive ])ossessi(tn of the estate of L as his 
heirs. In the .second appeal in this suit tlie High Court held that, as it was proved that 
the four-anna slnire was Ij’s sej»arate C'*itate, and R had succeeded to it, and was in posses- 
sion of it, and tlms the plaintiffs had not established a title to, or acquired possession of* 
any part of the .share, the plaintiffs i\crc not in a position to a^-sert a ^^referential claim to 
pure.liJise the property in dispute. The plaintiffs also pleaded that the question of the 
right and title as.serted bj* them as the actual heirs of 1 j should have been tried and deter- 
mined in the suit; but the High Court rejected this plea on the ground that the suit had 
been based merely on the allegation of de fndo j»os.<ession, and that their claim was to 
obtain by purchase one-third sliaro only, and not for any remedy in resperjt of their right 
to ptHsession by inheritance of the entire four-anna estate. • Siihsequently to this^dccisiou, 
the same plaintiffs, alleging equal rights with B as revei’sion ir\ heirs of L, sued the same 
defendants for a dtxdaratioii of the incompetenee of U, the \\id<»w, to alienate the property, 
and that the sale-deed might bo declared, as against them, null and of no effect. The 
cause of action was staled to ho the execution, on the 1st March 1880, of the deed of sale. 
Held that the plea of res judicata faile<R The matter now suhstuntially in issue between 
the parties, ris., the presumptive title or the plaintiffs to possession of Ihe property, had 
not been “heard and finally decided in the .sense of s. 13 of llie Civil Procedure Code. 
Such title was not “alleged ami denied” by the parties in that suit, within expl, 1, s. 13. 
It wa.s not matter w’hich “ might and ought” to have been made the giuurid of attack in 
the former suit, within expl. 2. The law does not reipiire a jdainliff at once to ;is.sert all 
his titles to property, or to ho thcrcaficr estopped from advancing them. A plaintiff may, 
with the leave of Ihe Court (s. Civil Procedure Code), join <iauses of action ; but he 
is nowhere compelled to do so. The cause of iM*tion®in the second suit, although tlio date 
of its accrual was the same, was separate and distinct from the cause of action assorted in 
the previous suit- — Sheo Ratan 8iugh o. Shoosahui Misr, I. L. R., G All. 358. [May\, 

So long *18 the benami system is recognised in this country, it is to be presumed, in 
thtf’absence of any evideneo to the contrary, that a siiit instituted by a benamidar has 
been instituted with the full authority of the beneficial owiiei^ and any decision made in* 
such suit will be as much binding upon tlio real owner as if the suit had been broyght 
by the real owner himself. MeUeroonissa Biboe v. Tlur Churn Bose {10 W. ll. 220); 
Kalleo Prosiinno Bose v. Diuo Nath Bose MuUick (19 W. R. 434), and Sita Nath Shah 
o. Nobin Chunder Roy (5 C. L. tt. 102), discussed. In a suit for malikana the Issue 
between the parties subslanlially rtiise.s the question of the proprietary right to the estate 
in respect of which the malikana is claimedi and when the question of the proprietary 
right has been decided in a prevYbus suit betw'een the same parties a subsequent suit for 
malikana will be barred as res judicata. In a. 13 of Act XIV. of 1882 the wonis "in a 
Cotirt of jurisdiatioii competent to try such subsequent suit ” refer to the jurisdiction of 
the Court at the time the first suit is brought. Thus, wheu the first suit is within the 
jurisdiotion of a Munsif, and the subsequent suit, by reason of an increase in value of 
the property, is beyond his jurisdiction, such subsequent suit would uevortheless be bar- 
red, inasmuch as, if the su1)>>e<iuont suit had been bix)ught at the time when the first suit 
was brought, the Munsif would iiave been competent to try it.— Gopi.Nath Chobev 
Bhugwat Pbrshad, I. h, R., 10 Cal. 697. [May 7, 1884.] 
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Throtjoh ignorance ofHhe position of affairs, one only of two persons^ Joint owners 
in a property, was sued for a debt for wbioh the property had been pledged by .the person 
sued, and a decree was obtafned and execution issued against the property ; and to such 
execution-proceedings the other sharer put in a claim, and obtained an order releasing her 
share of the property from attachment. A second suit was then brought by the Judg* 
ment-creditor again^ both sharers, for the purpose of making the share of the oo-sbarer, 
w^ had not beeh previously sued, available to satisfy the defendant, and praying that the 
ordir releasing the proj>erty from attachment might be set aside. Reid that such a suit 
would lie, and would not be barred as res judicata, — Nobin Chandra Boy o. Magantara 
Das^a, I. li. B., 10 Cal. 924. [June 26, 1884.] 

• . . * 

Cbbtain persons, claiming by right of inheritance to C, sued B, N, A, K, and others 

for possession of certmn immoveable property, and, on appeal to the High Court in 
August 1876, their claim was decreed in full. In the course of the litigation which ended 
in that decree, Z purchased aertain immoveable property from B, N, A, and K. Z was 
subsequently dispossessed of such property in execution of the decree of August 1876. 
He thereupon sued the holders of that decree for possession of the same, alleging that his 
vendors had inherited it from D ; that the ftguras of the total of C*s property given in the 
plaint in the former suit were erroneous ; that the property now in suit was not affected by 
that decree, and that ho had been improperly dispossessed of it. It appeared that there 
wae,'in fact, a mistake in the total of the extent of C*s property as stated in the plaint 
in the former suit. Meld that the plaintilf, having purchased pendente Hie, was bound 
by the decree^of the High Court aj^inst the persons through whom he claimed ; that 
the claim in the former suit having been decreed in full, the property now in suit was 
^en decreed to the present defendants ; and that the claim of the plaintiff to go behind 
that decree could pot be entertained. — llukin Singh v. Zadki liil, I. L. B., 6 All. 606. 
[June 30, 1884.] 

In 1879 the plaintiff brought a suit against the defendants to recover Bs. 119, which 
ho alleged had been wrongfully exacted from him by the defendants as enhanced rent of 
certain land in his occupation. Ho claimed to bo owner of the land subject to a quit ront 
payable to the defendants. The defendants denied his ownership, and assorted their right 
to levy the enhanced rent. The lower Court held that the defendants were entitled to the 
enhanced rent, and dismis.sed the plautiff’s claim, and the decree was confirmed, in appeal, 
by the District Court. The plaintiff appealed to the High Court, which held that the plain- 
tiff’s claim being for an amount less than Rs. 5(X) and witliin the cognizance of a Court of 
Small Causes, no second appeal lay. In 1883 the plaintiff brought the present suit in the 
District Court to recover from the defendants the sum of lis. 689 alleged to have been 
wrongfully exacted from him by the defendants as enhancuid rent of the land in question. 
He made the sapie allegations as in the former suit. The District Judge dismissed the 
suit, holding it to be res judicata. The* plaintiff appealed to tlie High Court. Meld 
that, although the material question in both suits was the same, viz,, as to the defendanta’ 
right to enhance the plaintiff’s rent, yet the deca«ion of the District Court upon that point 
in the previous suit was not res judicata so a.s to prevent the question being again raised 
between the parties. From the dccuion in the former suit there was no appeal by reason 
of the suit being one for an amount less than Rs. 500. Had that suit been for a larger 
atnoupt, the decision of the District Court would have been subject to an app^ to the 
High Court. It could not have been intended by the Legislature that a decision should 
acquire a conclusive importance from the fact of its being made in a suit for a small 
amount which it could not have ha<l if the ammintwas larger. The former decision oguld 
‘ not be appealed against to the High Court, and thus, though the District Courts, which 
^vp that decision, was in oYie sense ** com[^tent to try ” the second suit, and did try it, yet 
*it was not competent to try the second suit with final effect, as it had tried the earlier one. 
In s. 13 of the Civil Procedure Code (Act XIV. of 1882) the words ** competent to try 
such subsequent suit or issue” must mean ** competent to try tho suit or issue with oon« 
elusive effect.” The District Court could not, in the present suit, have tried with conola- 
sive effect, and disposed of the i.ssue tried in, the first suit, and henoe t]ie prior d^^hdoo 
was not res judicata, — Bholabhai v, Adeeang, I, L. B., 9 Bom. 75. [Attg, 12, 1884.} 

IVhebr a Division Bench of the High Court decided, as a point of, .law, that a pro- 
perty had not pajssod under a certain d^ of sale, and subsequently the decision on that 
I^iot of law was in another case disapproved of by a Full Bench, the decision of the Divi- 
sion Bench (where the same xdaintiff has again sued to recover the same property relying 
on the same deed of sale) is no less a res judicata^ because it m^ have been founded on 
* erroneous view of the law, or a view of the law which a Full Bench has subsoquently 
nruved.— Cowri Koer e. Audh Koer, I. L. B., 10 Cal. 1087. [Sep 1, 1884.] 
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In 1875, P tiled in a Muntirt Court to ejeet a tenant i^^om a houte, and to recover 
arrears of rent. S fotervenod, and elaimed the house under a deed of gift. The v;alue of 
the prdperty comprised in the deed of gift eicooded the Hmic of tho pecuninary ]urisdie<p 
tion of the Munsif’s Court. The suit was dismissed ; but on appeal the elaim of S under 
the deed of gift was adjudicated upon and rejected, and P obtained a docree for the land. 

In 1882, S sued P to recover all the property comprised in the deed^f gift. Keld that 
6 was estopped by the decree in the former suit from claiming the housd. It was con- 
tended by P that the deed of gift was invalid. Held that as to tho validity of tho deed of. 
gift, the decree of the Munsif's Court was not the decree of a competent Court within 
the meaning of s. 13 of the Code of Civil Procedure, 18S2, and, therefore, that S was not 
estopped from showing that the deed was valid, and claiming the rest of the property com* 
pris^ therein. — Pathuma a. Salimamma, I. L. U., 8 Mad. 83. [Oct. 1884. J 

• •* 

It is by the decree and not by tho judgment that a question of ree judicata must be 
decided. In 1881 A sued K and others claiming a de<'.laratioy of liis title to certain land 
and an injunction against interference with his possession. K claimed part of the land by 
purchase from M. The Muiisif decreed for A, and this decree was confirmed on appeal by 
the District Judge, but in his judgment the District Judge recorded that K's claim was 
not adjudicated upon, and that ho should bring a fresh suit if ho had any claim. In 1883 
K sued A to recover the land, whioh bo claimed by purchase from M. A pleaded that tho 
«Iaim was ret judicata by virtue of the decree in the former suit. The District Munsif 
and, on appeal, the District Judge held that the claim was not rcn judicata, and decreed 
for K. Held, on appeal to the High Court, that, ns no roscrvatiou was made in the decree 
of K*8 right to bring another suit, the pica of res judifita was good, but thl^t, under tho 
circumstances, an opportunity should be given to K to apply to the District Court to have 
tho decree in the former suit brought into conformity with tlie iudgment. This having 
been done, the decree of the lower Courts was couiirined. — Avala if. Kuppu, I. L. R., 

.8 Mad. 77. [Oct, 30, 1884.] 

A COMPETENT Court having decided upon an i.ssue directly raised in a suit brought 
by a person alleging himself to have been adopted, that this adoption had not taken place, 
it was held that the present suit was barred under Act X. of 1877, s. 13, as ret judicata, 
having been brought by the son of tho defendant in the former suit, claiming tbibu^ hia 
father, to establish the same adoption ; and that the section applied, although the suits ro- 
lated to different properties. The establishment of the adoption alleged in the first suit 
would have obiig^ tho father of the present plaintiff to share with tho adopted son his 
.•ancestral estate. That adoption having beeu uegntived, the son, in this suit, ought to be 
estopped from making title on the grout^ that the adoption had placed the person, froni 
whom he elaimed to inherit, in the relation of father's brother to him. Where irrelevant 
matter had been introduced into the record, the Registrar was directed to tait the costs 
AS if the record had not contained what he might consider to have been ‘ iserted unoeces* 
.barily. — ^Pittapur Raja e, Buohi Sitayya, I. L». ft., 8 Mad. 219. [Nov. 21, 1884.] 

Held that an order by a Settlement Officer directing that certain persons should be 
reeorded as the sub-proprietors of certain land, as they claimed to be, and uot as lessees, as 
certain persons asserted that they were, did not operate as res judicata in a suit by tho 
latter persons against the former for a declaration that the former were not sub-proprietors 
<of the land, but lessees thereof, the Settlement OlUcer not being compeleni, und[er Act 
XIX. of 1873 (N. W. P. Land Revenue Act); to try such a question of right. — Tote Ram 
SI. Har Kishan, I. L. B.., 7 All. 224. [Dee. 6, 1884.] 

. The decision in a suit, in order to bo final aud conclusive, as res judicata upon an 
issue raised in another suit, must bo the decision *of a Court wl^ch would have had juris-* 
fiction to decide the questiou raised in the subsequent suit, in which the prior decisign is 
ffiven in evidence as conclusive. This proposition, stated iu the judgment in Mussiiiuaf 
^un V. Mussumat Bechuu ^8 W. B. 175), and affirmed by the Judicial Committee 
in Misir Raghobardlal v. Sheo Baksh Singh (1. L. R., 9 Cal. 439), is applicable equally to 
nasesjAuder Act yill. of 1859, s. 9 (as supplemented by the general law), and to oases 
rnnder the more complete enactment iu Act X. of 1877, s. 13, which is not to be construed 
(OS having altered the former laif. A suit was brought in the Court of a Subordinate 
Judge by e Hindu agaiust the widow of his deceased brother, claiming his property by 
right of surviyorihip, the issue being whether, at the death of the latter, the ownership 
<of the brothers was joint or separate. An order under Act .X^VII. of 1869, granting 
.a certificate to .the widow, did not, on the above issue, operate os res judicata in the widow’a 
favour, being a proceeding of representation, aud uot otherwise of title. Held also thadi 
A decision of the same issue iu a Muusifs Court iu a rent-suit brought by the widovL jt|ho 
Auryiving bro.tber on his applioation buying boon made a party defendant 
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the High Court. Keld by the Pull Bench (Oldfield and. Mahmood, JJ., tlisFontin^.;) 
that if a decree is, upon the face of it, entirely in favour of party to a suit, such docreo 
beinf? the thing which law is made appealable, and nothing else, that party has no right 
of appeal therefrom. If, in the judgment of which such decree is the formal expression, 
findings have been recorded upon some issues against that party, and he desires to have 
formal effect given to theiu by the decree, so as to allow of his filing objections thereto 
under s. 561 of the Civil Procedure Code, or of appealing therefrom^under s. 540, he must 
take steps under s. 206 to have the decree properly brought into conformity with tho 
judgment, so that there may be matters on the face of it to show that something has been 
decided against him ; but if ho fails to take this course, the decree, though iii general 
terms, will stand good us fin.'ill3' deciding the issues raised by the pleadings upon which the 
ultimate determination of* the cause and thj decree itself rested. Tike findings in ah 
ment upon matters which snbsc(]uently turn out to be immaterml to the ground^fuih 
which a suit is finally' disposed of, as to the i>lamtiff’s right to anj' portion of thof relief 
sought by him as declared by tbo dei^reo, amount to no more than obiter dicta, and do uofr 
constitute a final decision of the kind contemplated b^' .s. 13 ef the Civil Procedure Code. 
Meld also that, in the ])rosent c;ise, the Judge was right in bolding that the question as- 
to the validity or otherwise of the deed of endowment was wholly immaterial. The judg- 
ment of Straight, J., in Tja<diman Singh «. Mohan (1. L. R., 2 All. 41)7), approved and 
followed. Per Oldfield, J., cunt r a, that the decree, to agree with the judgment and 
fulfil the reijuiroiiiouts of s. 206 of ilio Civil Procedure Code, .should coiitalu the mate- 
rial points for determination arising out of the claim, and material for the decision thereon ; 
that, if this has not been do)i(% the defend is a good ground of a}»pcal, notwithstanding that 
the decree, on its face, may be altogether in favour of the appellant, and natwlthstaiidiug 
that he may not have a])plied for auioiidmenl of the decree under s. 200, or for review of 
judgment ; and that, in the nresont ca^o, the defect in the decree would afford a good 

? round of appeal. Per Malimood, J., that imt'-inuch as the provisions of s. 13 of ti:© 
Hvil Procedure Code relulc as well to the trial of issues as to the trial of suits, and i;i 
the present case the validity or otherwise of the deed was a matter directly and substun- 
tialjy in issue between tlie parties, and was adjudicated upon, the finding of the first 
Court upon that issue wa« not a mere ohift r dictum, but w’ouhl be binding upon thedefend* 
ant as iiotwitlislanding the fact that the suit against her was dismissed oil 

the ground that she bold possession of the i)rot»erty in litfli r)!’ dower ; that \vh5tevor ha'f 
the force of res judicata is necessarily appealable ; that the word “ from as use<i in 
0. 640 or 8. 584, and the expression “ objection to tbo decree” in s. 561, refer not only U> 
matters existing, upon the face of the decree, but also to those w’hicl*^lionM have existed, 
but do not exist there ; and that the defoiidaiit in the j>resoiit case was aggrieved or in- 
jured by the omission in tlie decree oj the lir>t Court, and was therefore entitled to file 
objections to it, and, for tlie same reason, to appeal to the High Court from the decree of 
the lower Appellate Court. Also per Malimood, J., that it was doubtful whether the 
reliefs contemplated by ss. 206 aud 623 were^qien to the defendant ; ) t that, even con- 
ceding that she ought to have souglit her remedy under eitlier of those sections, her neg- 
lect to do so did not make her inca]nil)lc of obtuiiiing the same result by the exercise of 
her right of appeal. Anusuyabai i\ ISakkaram Pandurang (1 h. 11.. 7 Bom. 484), Man 
Singh P. Narayan Das (1. L, R., 1 All 4S0), Mohan Lai r. Riun Dayal (I. D. R., 2 All, 
848), Niamat Khan v. Phadu Buldia (I. L. R., 6 Cal. 310), aud Pan Knar «. Bhagwant 
Kuar (N. W. P., II. C. R., 1871, p. 10), referred to. — Jamaitniinissa p. Lnihninissta, I. 
L* E., 7 All. 606. [Peb. 21, J 885.] 

A WRON^a decision on a (piestion of res judicata is not a subject for the interferenco 

of the High Court under s, 622 of the Code of Civil Prncedurc (Act XIV. of 1882). 

Hari Bhikdji v. Naro Vishvandth, I. L. R., 0 Bora. 432. [Mar. 18, 1885.J * 

When the karnavau of a Malabar tarwad has not been ?mpleadc<l as such in a.suit, 
and there is nothing on the face of the proceedings to show' that it was intended to impleu/l 
him in his representative cbaracler, tarwad properly cannot he :i1t:iclic<I and sold in exo- 
cation of the decree, even though it is proved that tiie decree was ohlnincd ibr a debti 
binding on the tarwad. Altliough the property of a tarwad may be attiichod and sold m 
execution of a decroe when the kaniavun is sued its representative of the tarwad, members 
of the tarwad who are not parties to the proceediug, and have not been re])re.seuted in tho 
manner prescribed by the Code of Civil Procedure, are not estopped from showing thajb 
the debt for whksh the deciree was passed was not binding on the tarwad. — Ittkchau e 
Velappan, I. L. R., 8 Mad. 484. [April 24, 1885.] 

In 1881 A sued B, 0, and others for damages for the loss of his crops by the diversion 
of a water-channel by the defendants. A claimed a right common to himself and other 
raiyats of his village to use the water during the day time under an arrangement^ by 
which 0, and the oilier defendants in the suit, were entitled to use the water during 
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the night ^izne. In 1882 A four other nuynts, not psrtiea to the f<Hraier suit, sued^ B, 
C, and thirteen others not parties to the former suit, for a decree declaring thst the plaint* 
iffa were entitled to the exclrisive use of the water in the ohannel by day. Tlie Lower 
Courts held that the suit was barred by s. 13 of the Code of Civil Procedure. Ifetti 
that as between the plaintiffs other than A and tlte defendants^ and as between A and thjo 
defendants other than B and C, the suit was not barred by s. 13 of the Code of Civil 
Procedure. — TbiuakOti v, Muuiappa^ 1. L. R,, 8 Mad. 496. [April 25, 1886.} 

A decree obtained by a mortgagor, which declared that the mortgagee should deliver 
up possession on payment of the sum found duo to him, not having beep executed for 
three years^ a purchaser of the equity of redemption suod the mortgagee to redeem.-- 
Held that this suit v/as not barred by the former decree, and thdt the plaintiff wa^ oiAitlOT 
to redeem. S4Lmi e. ^inasundram (I. b. H., 6 Mud. 119) approved. *GAn Savant Bal 
8dvallt e. Narayan Dhotid Savant (I. L. B., 7 Bora. 467) dissented from. — Karuthasamx 
«. Jaganitha, 1. L. B., 8 Mad. 478. [April 27, 1885.] 

Ik 1883, plaintiff sued ft> recover certain land from the tlofcndani on a demise of 1856, 
which he alleged was a rei. wal of a prior demise of 1835. The suit wa'» dismissed on tho 
ground that the demise of 1856 was not proved. Plaintiff tlien sued to retwer the same land 
on the demise of 1835 and on title. HM that the detn-ee in the former suit was no bar 
to this suit. — Kaudunui v. Katiamma, I. L. B., 9 M:ul. C.31. [Doc. 10, I885.J 

Two-thtrd 3 of a village were sold by T, P, and B. B was the widow of 8, her name 
being recorded in respect of the property formerly recorded in his nanio, and what she: 
Bold was his ^me-lhird .share in the villa go, the other onc-third being sold by T atfd P. 
Tho vendors having refused to give j)OS'*essioii of the property, the purchasers sued them 
lor 2 )osse 8 .sion of it, and joined as defendants to the suit i\ 1), and M, to whom belonged tho 
remaining one-t hi rd«share in tlic village. These.* latter per^-ons contended, inter aM, tliat 
the family was a joint one, and that B w'as not eompeteni to alienate her decreased husband’s- 
share in the village. The Court decided that the family was joint. After B's death her 
daughter K, w'hovse nune had been recorded in place ot her moiher’s, made a usufructuary 
mortgage of another ' in which her deceased father had formerly owned a share. A 

suit was brought by cc, ..a.. 5 persons wlio had piircliased t he right in the same village of the 
represeufatives in interest of C*I), and M,agaitLsi K, her mortg*agee, and their vendors, to 
Bet aside the mortgage and recover 1 he interest whwdi t h«y had piirchasetl. They contended 
that the family was joi/if, .uid that the question whether it wjls joint or divided wa.s re^ 
judicata by reason Of th“ i cision in the former litigation. Held tint tho'question whe- 
ther the family was joint f'r divided had not, in the former suit, been determined among the 
defendants inter ne, but simply as agaiii.st the plaintiff, and could only be ree judicata 
against him or parties claiming under the same title ; and the decree in that suit was 
therefore not binding against K in the hau<l.s of the present plaintiffs, who were not the 
assignees of the plaintiff in the former siiit,i.but of persons wiio were arrayed in it as defend- 
ants along with B, K’s mother, and on the .same side. 8h:idal Khun v. Amm-ullah 
Khan (I. L. B., 4 All. 92) referred to by Straight, J., and distir»guished by Tyrrell, J. — 
^araiuKuar V. Durjan Kuar (1, L. B., 2 All. 738) referred to by Straight, J. — Uhagwant 
Singh V, Tej Kuar, I. L. B., 8 All. 9}. [Dec. 24, 1885.] 

In a suit by a landlord against his tenant for ejectment, the defences were : (t) no notice 
to quit had been served ; and (2) the tenure was a f>erroaneut one. The suit was dismissed 
on tbe’ffrst ground ; the Court holding at the same time that the tenure was uot a perma- 
nent one. In a subsequent suit for ejectment from the same holding, brought by ttie samo 
plaiutiff against the same defendant, tho dcfcur.’es were : (1) the teouro was permanent ; 
^aiicl ^2) the x->laintiff was estopped by the conduct of his predecessor in title from assert- 
ing as against the defendant that the tenure was uot a permanent ooel The lower Ap- 
^eU'Ato Court found tho question of estoppel in favour of t^ defendant, and dismissed 
tho suit. On appeal to the High Court, held tliat the decision was right,, and must ^ 
affirmed. Semble, that where a former suit l)etweeii the same parties in respect of the 
same siib|e^matter has been dismissed on a preliminary point, a finding in that stdt on 
the merits in the plaintiff’s favour will not bar the dcfen&iit from puUnig forwttra the 
same defence ou the merits in a subsequent suit by the same plaintiff against tl»» some 
defendant. Semble, that tiio case of Niamut Khan e. Phadu Buldia (I. L. B., 6 Cnl. 
319) has been impliedly overruled by tho case of Bun Babadoor Sin^ ir. Lucto KcM»r 
A- ^ I It., 11 Cal. 301).— Nando Lall BhuttoiiliaTjeee^BidhooMooicbvr 
Del>ee» I. li. R., 13 Cal. 17. [Mar. 9, 1880.} 

^ recover a sum of money duo as wages, the plamtiff aBegfng that the de* 
feudaut hod engaged him to sell cloth on his accouut at a monthly salary, the defendant 
a seVoff as the price of cloth which, he alleged, the plaintiff bail fold on 
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account on oommisBion. It appeared that the defendant had^previoualy sued tlfe plaintiff 
to recovei; the same amount as was now claimed by way of set-off as beinj;^ due for the 
price of oloth sold and deliyered by the defendant to him ; fiod the plaintiff (then defend- 
ant) pleaded that there had been no sale to him, but the cloth had been delivered to him 
on commission-sale. Tlie suit was dismissed on the ground that there was no proof of a 
■ale of cloth, and the question whether any sum was due for cloth sold on commission-sale 
was not gone into. The cloth now alleged to have been delivered off commission-sale waa 
. the same as that alleged in the former suit to have been acimilly sold to the plaintiff. 
Sold that the ^Cendant was entitled, under s.^lll of the Civil Proeeduro Code, to set-off 
the amount claimed as due for goods sold on commission against the'xdaintiff^s demand, 
and that the claim for such set-off was not barred under the provisions of s. 13. Ilpltl 
also that the court-fee pa^'able on the claim for set-off was the sanfo as for a in 

a suit. — ^Amir Zama v. X^athu Mai, I. L. B., 8 All. 39G. [April 5, 1886.] 

TH£ purchaser of certain immoveable property in execution of a decree sued for pos- 
session of the same. The suit was dismissed “ in its present ft^rm ” (harhaiaiyat maujudn} 
upon two grounds; first, with reference to s. 10 of the Court-fees Act (VII. of 3870), 
toat the Miit was under-valued, and the plaintiff had failed to pay, within the time fixed, 
additional court-fees required by the Court ; and, secondly', fur misjoinder. The purchaser 
subsequently brought a second suit. Seld that the dismissal of the farmer suit wa8 not, 
under the oirciunstances, si decisidli ■ -'jfithin the meaning of s. 13 of the Civil Procedure 
Code such as could bsir the second suit by way of res jmlivai a. l*er Mahmood, J. — The 
object of s. 10, and indeed of the wliole of the Court-fees Act, is to lay down rule.s for 
the collection of one form of taxation, and the rule that statutes which impose pecuniary 
burdens,, or encroach upon, or qualify the rights of, the subject, must be strictly construed, 
applies with special force to such provisions of the Act as provide a ]»eualty, whatever ita 
nature may be. S, 10 is simply a penal clause to enforce the (iollecti^n of the court-fees, 
and dismissal of a suit untlor its 7)ro visions cannot operate as re.^ judicala. Also, per Mah- 
mood, J, — The condition in s. 13 of the Civil Procedure Code, that the former suit must 
have been ** heard and finally de<d<lcd,” nican.s that a former judgment proceeding wholly 
'on a technical defect or irregularity, and not upon the merits, is not a bar to a subsequent 
suit for the same cause of fiction. It is not every decree or judgment which will operate^ 
as res Ji*dicata, and every dismissal of a suit does not necei^aril}' bar a fresh action. It ia 
necessary also to show that there was a decision finally granting or witlilioldiug the relief 
sought. Bamanath Roy Chowdhri Bhagbut Mohaputtcr (3 W. R., Act X. Rul. 140), 
Sbokbee Bowah v. Melidee Mundiil (I I W. R. J127), Oullabh Jogi r^^ajrayau Lakliu (4 
Bom. H. C. R.r A. C., 110), Rungrav Ravji v. Sidhi Mahomed Ebrahim (I. L. R., 6 Bom. 
482), Patch Singh Laehmi Koer (13 B. L. R., Ap. 37), Roghoonath Muudul v. Juggut 
Bundhoo Bose (I. L. B., 7 Cal. 214), aifil Sarkappa CHietti r. Rani Kolandapuri Nachiyar 
(3 Mad. H. C. Rep. 84)» referred to. Also, per Mahmood, J. — The w'orda barhaisiyat 
maujiida must be taken iis amounting to a permission to the plaintiff to bring a fresh suit 
vvithia the meaning of s. 373 of the Civil Pro<?bdure Code, and could only moan that the- 
Judge using them in his decree had no intention to decide the case finally, so as to bar 
the adjudication upon the merits of the rights of the parties in a future litigation betweeu 
them. The procedure provided by Chapter XXII. of the (’ode is not the only manner ia 
which a plaintiff can come into Court for the secorti time to ask for adjudication uj)on 
■ '^e merits of bis rights, which were not adjudicated upon on the former occJision owing 
to some technical defect which proved fatal to the former suit. Ganesh Rai v.,Kalka 
Prasad (I. L. R., 6 All. 695) dissented from. AVatsou w. Collector of Rajshahye (18 
Moore’s I. A. 160), and Salig Ram v. Tirbhawan (AVeekly Notes, 1885, p. 171), r^erred 
to. — Muhammad Salim v. Nabian Bibi, I. JL. R., 8 All. 282. [April 28, 1886.] 

Upon the death of G, a Muhammadan, his estate was divisible into eight shares, tw'o* 
of which devolved upon his son A, one upon each of his five daughters, and one upon 
his widow B. The name of B only was recorded in the revenue registers in respect of 
the zamindari property left by G. In 1876, A and B gave to X a de^ of simple mort- 
gage 2^ biswas out of a 5-biswas share of a village included in the said property. Ia 
1878/ A and B gave to S a deed of Simple mortgage of the 6 biswa.s, which were described 
in the deed os the widow’s “ own property. * 111 1882, X obtained a decree upon his mort- 
gage for tbe sale of the mortga^d property, and it was put up for sale and purchased by 
X himself in January 1884. In Pebruary and November 1884, the daughters of & 
obtain^ ex-parfe decrees against A and B in suits brought by them to recover their 
shares by inheritance in tbe 6 biswas. In 1885, S brought a suit upon bis mortgage of 
1^8, claiming the amount due thereon and the sale of the whole 6 biswas. To this suit 
he made defendants A and B, G’s daughters, and X, alleging that the decrees of Pbbru- 
ary and November 1884 were fraudulently and oollusively obtained; and as to the 
am otionHMile of January 1884, that the Zk biswas were sold subieot to ln» mortgage^ h# 
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not been made a party to the suit brought by X upon the deed of 187t», and, there-’ 

fore, not being bound by nny of the proceedings taken therein or consequent thereto^ 
It was contended that li’s |Position as head of the family entitled her to deal with the 
property so as to bind all the members of the family, though using Iter name only, an(^ 
it was suggested that, at the time of the mortgage of 187S, some of the daughters were 
minors. On behalf of the daughters it was contended {inter alid) that the decrees ob- 
tained by them. against A and B in February 1834? were conclusive, by way of re* 
judicata, against the plaintiff, who, as mortgagee from A and. B, claimed under a title 
derived from them, ffeld that there being no evidence to show that tlie decrees of 
February and November 1S84 were fraudulently and collusively obtained, the Court of 
first instance was right in exempting the shares of the daughters from tlio lien sought to 
be enforced by the p&aintiff ; and that, inasmuch as the deed of* 1878 was prior in date to^ 
the plaintiff^s deed of 1878, and there wits no allogatioii of fraud or collusion in regard 
to it, ihe decree and sale in enforcement of the former doeii would defeat the rights of 
the plaintiff under the latter. Khuh Chund i\ Kalian l):is (I. h. It., 1 All. 240) and 
Ali Hasan r. Hhirja (I. L. B., 4 All. 51 S) referred to. Per MahinocHl, J. — According tn 
the Muhammadan Law, the surviving wi<h»\v, though lieM in respect by the members of 
the family, would not be entitled to deal with the property so as to bind them, and the 
entry of her name in the revenue registers in tlie place of her deceased husband would 
probably be a mere mark of respect and sympathy. Her i»o‘<ition in respect of l>er hus- 
band’s estate is ordinarily nothing more or less tlianIWt of aiiv other heir, and even where 
het children are minors, she <;annot exercise auy power of disposition with reference to- 
their property, because although she may, under ccrtani limitations, act a.s guardian of 
their persons till they reach the ago of discretion, she cannot exercise control or act as thoir 
guardian in respect of their propert}*^ without special appointment by the ruling authority, 
ifi default of other relations who are entitled to such gnardianshij). Bveii, therefore, if 
some of the daughtoss in the present (»isc were minors at (he time of the plainLiff’s mort- 
gage, their shares could not be affect t*d thereby. Tlie\ could only be so affected if cir- 
cumstances existed which would furnish grounds for applying against them the rule of 
estoppel contained in s. 115 of the Evidence Act, or the doctrine of e<iuity formulated iu 
8. 41 of the Transfer of PropiTty Act, but here no such circiimstancos existed. Also per 
Mahmood, J. — The decrees of February and November IHSl did not operate as re* jndU 
cata agafnst the plaintiff, inasmuch as a mortgagee cannot; be hound by a decision relating 
to the mortgaged property in a suit instituted after his inortgjige, and to which he waa- 
not a party. After a mortgnge hits been dul^" created, the mortgagor, in whom the equity 
of redemption is no longer possesses any such estate as would entitle him to re- 

present the rights and interest', of the mortgagee in a siibsefpient litigation, so as to tender 
the result of such litigation l»indiiig u]) 0 ii, and cmiclusive against, such mortgagee. The- 
plaintiff in the present suit «!ould not l>c tresUeiT a.s a party claiming under his mort- 
gagors within the rncaniiig of s. 13 of the (Jivil Proitetliire Code, and that section must 
be interpreted asoif, after the words “ unde|^ whom they or any of them claim,” the wordsii, 
“by a title or arising .subsequently to the commcneeinent of the former suit.” had been in- 
serted. Dooma 8ahoo r. Juonaruin Loll (12 W. It. 302) and Ihnionialco Nag n. Koy1.*isb 
Chundcr Bey (I. L. U., 4 Cal. 002) referred to; Out ram r. Morewood (3 East. 310), Boy- 
kuntnath Chatterjee r. Amecroonissa Khatoon (2 \V. It. 191 ),' Katama Natcliiar ©. Sri- 
mut Baja Moottoo Vijaya llaganadha\9 Moore’s I, A 530), and Itaiii CixMOar Sein r. Pro-i 
sunno Coomar 8ein (W. R., Jan. and July, 1801, p. 375). di^tinguisheiL The principles of 
the ruVe of re* judicata, as part of the law of civil ppiKrediiro properly so called, and thasd* 
of the rule of estoppel, as part of the law of evidence, explaineil and distinguished. — Sitik 
Bam e. Ameer Begam, I. L. Jl., 8 All. 324. [May 5, 1880.] 

^ The plaintiffs, as purcliasers of a share id* an estate, sued to recover their sharo of 
the rent of certain ienuresclield in that estate by the defendants. The defeiKlaiits denied 
|)eing in possession a.s allegcil. .Inolher co-sJiarer in the same esLate had previously brought 
a suit a/^inst the same defendants for the rent of tlio same tenures, and in that suit tho 
pr^*nt plaintiffs and other co-sharer.s of tiic estate were made co-iJefendaiita, and the de- 
cision in that suit was that the pre.sent defendants werp in possession, and W'oro liable to 
pay to^ the then plaintiff hi^ sha^e of the rent. Held (Mitter, J., di.<senting) that the- 
decree in the former suit was not a re* judicata, or evqn admissible as evidence in the 
present suit. — Suroridra Nath Pal Chowdhry e. Brojo Nath Pal i;hawdhry, I. h. B., IIJ 
Cal. 352. [Aujf. 14, J886.i 

A JcriMMENT-c;RKDiTOB of tho plaintiff, having obtainiH] a decree agninst the plaintiff 
attached tlm house in dispute. The defendant inlorvcneil in 1878, and set up a provioiia 
purcmuie of the house by himself from the plaintiff. The attaiiih merit was removed, 
ihe judgmenfc-creilitor brought a suit against the defendant for declaration that tho 
property belonged to the plaiuiiffj and, as such^ was liable to be attached sold in 
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'execution. At the hearing of this suit the judgmenUcreditof did not appear. The defend- 
ant appeared, and produced a eale-deed, which the Court found proved, and disminsed the 
judgment-creditor's suit. The plaintiff now brought the pre.<ient suit against the defend- 
ant to recover possession of the hr)U8C. The defendant contended {ywter alid) that the 
dismissal of the former suit brought by the plaintiff’s judgment-creditor operated as 
res judicata under s. 13 of the Civil Procedure Code (Act XITi. of 1882). Both the 
lower Courts disallowed the defendant’s couiention, holding that the suit was not barred. 
On appeal by the defendant to the High (?ourt, held, confirming the lower Courts' 
Aecree, that the dismissal of the former suit did not operate os res judicata in the absence 
■of an^ evidence to show that the judgment-creditor, in point of fact, represented the 
plaintiff so as to constitute liim a party to the suit. It was contended for the defent^'^'nt 
that the plaintiff, as the judgment-debtor, might, at any rate, bo regarded as a'^rty 
against whom the order in the execution-proceedings in 1878 \va*s made, and that the 
present suit w'as, therefore, barred by limitation. Held that the x>laintiff could not be 
regarded as a party to those proceedings. Wliethcr a judgment-debtor is to be regarded 
as a party to au investigation under s. 278 of the Code, must depend upon the facts of 
each case. As the question of limitation was raised for the first time in second appeal, it 
^uld not be decided against the phiiiitiff. — Sliiva])a v. Dod Nagaya, I. L. R., 11 Bom. 
114. £Sep. 14, 1886.] 

In a suit by A, the indmddr, against B, the khol of a certain village, it was decided 
tihat A was the proprietor of the forest <»r waste lands attached to the village. Held that 
this decision did not operate as res judtrafa between A and B so as to esto^ B in a subse- 
quent suit from .sotting up a proprielary title, as against A, to the cultivated lands in the 
village- — Moro Abaji ». Niirayaii Bhondbhat Pitre,!. L. Jl., 11 Bom. 355. [Sep. 30, _ 
1886.] ^ 

A DECREE having been obtained against the karnavan and senior anandravan of a 
Malabar tarwad, whereby the tarwad was dispossessed of certain land, the junior members of 
the tarwad, who had not been impleaded in the suit sued to recover the land. Held that 
the plaintiffs were entitled to nwover upon proof that the dc(jree in the former suit was 
not substantially correct, and that they were not bound to^prove mala fides on the part of 
their karnavaii iu defending the former suit as a condition precedent to recovery. — Sridevi 
«. Kelu Ifiradi, I. L. U., 10 Mad. 79. [Oct. 12, 1886.J 

In a suit in which the plaintiff.s claimed exclusive possession, Jiml, in theTilternative,'* 
joint possession of certain land, evidence was taken upon the issues raised ; but the Court, 
without discussing the evidence, held iffat the alternative claims were ‘‘contradictory,’* 
and the plaintiffs’ claim, therefore, “uncertain,” and accordingly ordered “ that the plain t- 
' iffs’ claim, as brought, be di.smisscd with costs.” The plaintiffs did iiof appeal from this 
decision, hut subsequently brought a .suit agaihstilie same defendants, ia«iiming joint pos- 
session of the .•same property. Held that the suit was barred by s. 13 of the C’ivil Pro- 
cedure (^xie, the Court in the former suit, not having reserved to the plaintiffs the right to 
bring a fresh action. Ganesh Rai r. Kulka Prasad (1. L. R., 5 All. SUo), Muhammad Tallin, 
r. Nabiiui Bibi (1. L. R., 8 All. 282), and WVitson ©. Collector of Rajshahye (18 
Moore’s I. A. 160), referred to by Tyrrell, J. — Kudrat v. Dinu, I. h. R., 9 AIL 155. [Dec. 
10, 1886.] 

Upon an application made under Chapter IV. of the N. W. P. Land Revenue Act 
(XIX. of- 1873) for partition of common land, iu which the owtuts of six pattis were in- 
terested, into six equal parts, an objection was raised that the lantl should be divided iut<i 
parts proportionate to the si%o of the different pal I is. The* Assistant Collector before 
whom the objection was made disallowed it with reference to the provisions of the itfajtl^ 
ml-arzin which the custom of the village was recorded, and made the partition in the man- 
ner [jrayed. No appeal was preferred by the objectors to the District Judge. The Collec- 
tor conffrmed the partition, and a|tor au appcitl to the Commissioner, the Assistant Col- 
lector’s decision w:is upheld. The objectors Uien brought a suit in the Civil Court for a de- 
claration that the defendants wei^ only entitled to a share of the common land proportion- 
ate to the area of their paftis. Held that the objection which was raised in the Revenue 
Court was one which raised a question of title or of proprietary right in respect of the com- 
mon bind within*the meaning of s. 113 of the N. W. P. Land Revenue Act ; that the dec!* 
siou of the Assistaut Collector was a decision within the meaning of s. 114 of the Act ; and 
that, consequently, the suit was barred by s. 13 of the Civil Procedure Code. Held idae 
that the question was not affeiffcd by any mistakes in procedure that had been made tu 
the Revenue Courts.— Amir Singh o. Naiinati Prasad, 1. L, B., 9 AIL 888. [Feb* & 
1887.] 
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When foreign judflfment no ‘ 14. No foreign judgment shall operate as 

bar to suit in British India. bar to a suit in British India — 

(o) if it has not been given on the merits of the case : 

if)) if it appears on the face of the proceedings to be founded on an in- 
correct view of international law or of any law in force in British India : 

(^) if it icT, in the opinion of the Court before which it is produced, con- 
trary to natural justice : 

(d) if it lias been obtained by fraud : 

(e) if it sustains a claim founded on a breach any law in force in 
British India. 

Ak ex^parte judgment of a French Court against a native of British India, not re- 
siding iu French territory, upon a cause of action which arose in British India, imposes 
no duty on the defendant to^ay the amount derTced so as to bar a suit in British India* — 
Hindeaud Co. v. Poiniath Brayan, I. L. It., 4 Mad. .S59. [Doc. 8, J880.] 

The judgment of a foreign Court, obtained on a decree of a Court in British India, 
is no bar to the execution of the original decree. —Fakuruddeen dishorned Assan v» 
Oflieial Trustee of Bengal, I. L. E., 7 Cal. 82. [Mar. ^8, 1881.J 

A SUIT ui)on a foreign judgment is not cogruzable by a Court of Small Causes ostab* 
lished under Act XI. of 1865.— Krisbnan p. Pilo, 1. L. It., 6 Mad. 191. [Feb. 16, ISSSJ 

K SUED C, who resided in British India, upon a bond executed by C in favour of K 
iwthin the territory of P, a Native State, and obtained a decree. Having obtained satis- 
faction in part, K sued C upon the judgment of the Court of P in a British lo^an Court 
at T. Held, reversing the decrees of the Lower Courts, that the Court at P had juris- 
diction, and that K could sue upon the judgment of thsit Court iu the Court at T.— 
K^iyugam v, ChokaJinga, I. L. It., 7 Mud. 105. [Aug. 23, 1883.] 


Court in which suit to be 
instituted. 


“ OHAFTER 11. 

Op the Place op Suiwgl 

16. Every suit .shall be instituted in the Court 
of the lowest gtade competent to tty it 

Foe the purjiose of determining the question of jurisdiction the valuation of a suit 
should be completed accordiug to the murht't. value of the .subject-matter of the suit, and 
not according to the special rule.s applicable to valuation lifted in Act VII. of I87O4— 
Kalubin Bhiwaji r. Vishram Mawaji, I. L. E., 1 Bom. 543. [Fob. 14, 1877.] 

A SUIT was brought for a dissolution of partnership between plaintiff and Ist dsfendauL 

[ for an aecoiint a<t hnlWPOH t.llP.m aTI. una nllofmil in flin -Tkloinf flmt. n.i.1 .1... 



March 1867 4th defendant took up a contract in Madras, and another gouenLl partnership 
waa established, of which plaintiff and 1st defendant were members; that tho‘ funds of 
rthe Ist firm became indbrporated in the 2nd lirrn, which was styled K T and K, and 
that this firm undertook f^hveral contracts in Madras and Chingloput. Finally, that the 
<oausb of action wa.*^ the refu.sal of 1st defendant to account, and accrued iu North Aroot 
•district, where all the defendantiS resided permanently. The District Judge dismissed the 
suit on the ground that, under s. 265 of the Indisui (.*ontract Act, ho had no jurisdiction. 
Held, on appeal, that the District Court of North Arcoj had jurisdiction, ae the dofeodaute 
were resident within the di.strict. That the provision in the Contract Act w permissive, and 
•aoes not prohibit a suit elsewhere than at the pla»;o where the partnership was carried na 
if a .mlliciont ground of jurisdiction exists.— Javali ll&masami a. BathamlMkaQi Xhoru** 
vengadasami, X. L. E., 1 Mud. 340. [Nov. 5, 1877.] 

AYheue a pei^u lias preferred a claim to property attached in execution of a deot^a Uh tbe 
ground that such property is not liable to such attachment, and an order is passed against 
ir. r**^®®*^ ®*^*^*^!**^ his right to such property, held tliat the value .of the subject- 
T the purposes of jurisdiction, will bo the amount such 

tfifccrofi.--(,uUari 1^ Jadaun Bai, 1. L. E.^ 2 All. 799. £AprE ^ ISSXh} 
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Sw. 15.] 

8. 0 of Act VIII. of 1859 (corrospouding with s. 15 of Act X. of 1897), which 
provides that ” every suit shall iustituted in the Court dt the lowest grade oompeteht 
to try it/* does not afitect the jurisdiction of a Subordiiiat{» Judge to try a suit wherein 
several causes of action are joined, the cumulative value of which is over Rs. 1,000 ; not- 
withstanding that, if separate suits had been brought on these several causes, such suits 
must have been instituted in the Court of the Munsif. — Masaoollah Khan v. Bam Lall 
Agurwallah. I. L. R., 6 Cal. 6. [May 7, 1880.] • 

A TB8TATOB bequeathed the income of his “ altaragha ” " zamindari,” and thika- 
dari** lands, situate in the districts of Delhi, Ilissar, an(i lluhindshahr, to his five sons in 
equal shares, and to their issue ; directing that one of tho sharers should manage the 
estate, accounting yearly Jbo the others, and receiving ten per cent, per annum. The h*nds 
described as ** altamgha’* were in tho Jlulandshahr district, within flie local limits luo 
jurisdiction of the Civil Court of Meerut ; and on them an establislimcut was maiqj;ained 
at the expense of the estate. At llansi, in llissar, there was also a residence belonging 
to the estate, and another at Delhi. The will directed that^tho brfithors might, if they 
liked. Live together at Bilaspur, and build hou.*<cs “ with mutual consent in the altamgha 
and zaminddri,^^ also that certain memorials of the tc‘»tator were to be retained by the 
manager at Bilaspur. At this place the manager used to stay occasionally, though travel- 
ling, for tho most part, about the estate during the cold weather. No particular place 
for rendering the j'early accounts was fixed, either by contract or in practice; but they 
were rendered bv tho manager to the sharers at different times and in different places, iu- 
eluding Delhi, 6iluspur, and Hansi ; at which last place, it being the sadr station of 
Hissar, the older records of the estate were kept. When this suit was brought, the mana- 
ger was actually residing at the hilNstation of Mussoorie, in the Sahdranpur district, for 
the hot whether ; and in his answer be stated that the unsettled accounts w'oro opeii^o 
inspection by the sharers at Bilas^mr. J£e/d that a person might ** dwell within tho 
meaning of Act VTII. of 1859, s. 5, at more places than one ; and that, on the evidence, 
this manager so dwelt at Bilaspur as to mako him subject to the jurisdiction of the 
Meerut Court iu this suit. It was, accordingly, not necessary to consider whether he was 
or was not also subject to that Court’s jurisdiction by reason of the cause of action having 
arisen within its local limits ; nor was it necessary to consider whether he had or had not 
such a dwelling place at llnu.si as would liavo rendered l^m subject to the jurisdiction of « 
the Hissar (Panjdb) Courts. Other t|uestions disposed of in the Court of fir.st instance 
having remained undecided by tho High Court, which dealt with Iho question of juris- 
diction alone, were considered with reference to whether there )iad or jiad no t_ bee n s how n 
any good reason for reversing or varying the order of the original Uourt. Among 
the question whether the manager’s commission was to be calculated on the gross rental 
of the estate, or on the income divisible among the sharers, was /tt'/d to be settled by the 
indication of the latter mode of calciilaliou in the will. — Sophia Orde r. Alexander Skin- 
ner, I. L. B., 3 All. 91. [June 11, 1880.] 

The valuation of suits, for tho purpose of jurisdiction, is perfectly distinct from their 
valuation for the fiscal purpose of coiirr-fee.s. Therefore Court-fees Acts, which are fiscal 
enactments, are not to be resorted to fur construing enactments which fix the valuation of 
suits for the purpose of determining jurisdiction. — Dayachand Nenichand v, Hemchand 
Dharamchand, 1. L. B., 4 Bom. 515. [June 23, 1880.] 

Per Petheram, C.J., and Brodhurst, Malimood, and Duthoit, JJ. — The object of 
88. 19 and 20 of the Bengal Civil Courts Act. 1871, was to create in tho Dlstricf Judge, 
Subordinate Judge, and Munsif concurrent jurisdiction up to Rs. 1,000. Per Petheram, 
C.J. — 8. 16 of the Civil Procedure Code is a proviso tc those sections. The word " shall ” 
in that section is imperative on the suitor. The word is used for the purpose of proteci^ 
ing the Courts. The suitor shall bo obliged to bring his suit in the Court of the lowest 
^ grade competent to try it. The object of tho Legislature is that the Court of the highqr 
^ grade shall not be overcrowded with suits. Whenever an Act confers a benefit, the donee 
may exercise the same or not at his pleasure. Tho proviso is for the benefit of the Court 
of the higher grade, and it is ngt bound to take advantage of it. If it does not wish to 
,try*the suit, it may refuse to entertain it. ^If it wishes to retain the suit in its Court, 
it may do so ; it is not bound ^ refuse to ontertaiu it. I*er Duthoit, J — The words in 
8. 67 of the Civil Procedure Coue shall be ” are an instruction which the Court is bound 
td follow ; and they are, therefore, a restraint upon jurisdiction. The effect, therefore, of 
the oonourrentf juri^lction of Subordinato Judges and Munsifs is not to allow to a 8ub«^ 
ordinate Jud^e discretion as to accepting or not accepting for trial by himself suits cogni- 
sable by the itiforior tribunal. Brodhurst and Mahmood, JJ. — S. 15 of the Civil Pro- 
cedure Code is a rule of procedure, not of jurisdiction ; and whilst it lay^ down tl^t a suit 
jihaU be instituted in the Court of the lowest grade, it does not oust the jurisdiction of tte 
Courts of higher grades. Buisiok Ghunder Mohunt v. Bam Lai Shalm .(22 W. B. 801>» 

C. P. •. 
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Sircar v. Begum Bibi (25 It. 219), followed. Per OliieM, J. — S. 15 of tbe Civil 
Frocedure Code ijs a provision .entirely of procedure as distinct from Jurisdiction, and it» 
effect on s. 19 of the Bengal Civil Courts Act is that the jurisdiction of the District Judge 
and Subordinate Judge extends to all original suits cognizable by the Civil Court, subject' 
in its exercise to a certain procedure, namely, that the suits be instituted in the Court of 
the lowest grade competent to try them, iteld^ therefore, by Petheram, C. J.. and Oldfield, 
Brodhurst. and Mahmood, JJ., where a Subordinate Judge had tried a suit which a 
Munsif, a Court of a lower grade, might have tried, that the Subordinate Judge had not 
acted without jurisdictidn. The plaint in such suit had been in the first instance pre* 
seated to the Munsif who had returned it, to be presented to the Subordinate Judge. Per 
Duthoit, J. — The deer^ of the Subordinate Judge would not bg liable to be reversed in 
appeal for want of jurisdictiou, for the jurisdiction was there, though it ought not to have 
b^n eiusrcised. This view of the matter was consistent with the received canon of con* 
struction, that unless the Legislature uses negative words, or words showing an intention 
to treat the observance of a rul| of procedure as essential, the rule will ordinarily be treat- 
ed as a direction only. Under the circumstances, therefore, the District Judge had, in 
appeal, correctly refused to entertain the pica of defect in jurisdiction. Per Mahmood, 
J. — The institution of a suit in a Court of higlier grade than the Court which is comx>e** 
tent to try it is not a question either as to the jurisdiction or affecting the merits of the 
case. It is a question of the kind provided for by s. 578 of the Civil Procedure Code, and 
the irregularity is not one which affects the merits of the case or the jurisdiction of tbe^ 
Court ” within the meaning of the section. The plea of want of jurisdiction can be en-" 
tertained for the first time at any stage of a suit, provided there is on the record suMoienb 
material to substantiate it. — Nidhi Lai v. Mazhar Husain, I, L. R.. 7 All. 230. [Dec. 13« 
18W.] 

Act IX. of 1861 does not debar a District Munsif’s Court from entertaining a suiibjf 
a Hindu father to recover possession of his minor sou alleged to be illegally detained by 
the defendant. — Krishna v. Rcade, I. L. B.. 9 Mad. 31. [Mar. 19. 1885.] 

Ok the hearing of a suit in the Court of first instance, the Court came to the con- 
clusion that the value of the property in dispute placed the claim beyond the jurisdiction 
of the Court ; the suit was therefore dismissed with costs. On appeal this decision was 
reversed with costs, on the ground that the plaint ought to have b^n returned to the 
plaintiff for presentation in the proper Court. The defendant appealed to the High Court. 

that the defendant ought to have been allowed costs in both Courts, and that he 
was "entitled to an appeal on that ground. — Moshingan r. Mozari Sajad. I. L. E.. 12 Cal. 
271. [July 6, 1885.J 

Suits to be instituted where 16. Subject to the pecuniary or Other limi- 

subject-matter situate. tationa prescribed by any law, suits 

(d) for the recovery of immoveable property, 

(6) for the partition of immoveable property, 

(c) for the foreclosure or redemption of a mortgage of immoveable 
property, 

{d^ for the determination of any other right to, or interest in, immove- 
able property, 

(e) for compensation for wrong to immoveable property, 

(/ ) for the recovery of moveable property actually under distraint or 
attachment, r 

o shall be instituted in the Court within the local limits of whose juris- 4 
diction the property is situate : 

Provided that suits to obtain relief respecting, or oompensjstioa for 
wrong to, immoveable property, held by or on behalf of the defendant, may, 
when the relief sought can be entirely obtained through his personal obe- 
dience, be instituted either in the Court within the local limits of whose juria- 
diction the property is situate, or in the Court within the local Ifdiita of whose 
jurisdiction he actually and voluntarily resides, or carries ou-basiness^ dr perw 
Bonally works for gain. 

In this section property” means property sitndtein 

Britkli India. " 
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In a suit fov foreolosure or sale of immoreable property, it appeared tha<f the mort- 
gagee had conveyed the' mortgaged premises to trust^. * The summons to one of the 
trus^ was personally served upon nis duly constitute afreut, who was at the time pf 
ee^ioe in charge of the mortgaged premises. Meld that the service was sufficient, the 
suit being one to obtain "relief respecting immoveable property” within the meaning 
of s. 16 of Act XIV. of 1882.— Michael v. Ameena Bibi, I. L. E., 9 Cal. 733. [May 7, 
1888.] § 

In 1879 E gave J a bond containing a simple mortgage of immoveable property. 
Subsequently E and P jointly gave B a bond containing a simpTe mortgage of the some 
property. In 1881 B obtained a decree for the sale of the property under his mortgage, 
and it was put up for salq and purchased by the plaintiffs. In 1882 J obtained a decree in 
the Court of the Munsif of G (within the local limits of whose jufisdiction the pro^ei . r 
was not situated) for enforcement of hLs mortgage-bond by sale* of the property. The 
plaintiffs objected to the sale, and, their objection liaving been disallowed, brought a suit 
for cancellation of J's decree, so far as it ordered the sale. J/eld that J’s decree could 
only be regarded as a simple money-decree, because, as sho^n by s. 16 of the Civil Proce- 
dure Code, the Munsif had no power under the law to direct enforcement of hypotheca- 
tion against immoveable property situate beyond the local limits of his jurisdiction, and 
neither the proviso to s. 16 nor s. 20 of the Code met the circumstances. Meld, therefore, 
that the plaintiffs were entitled in this suit to have it declared that J’s decree was a simple 
money-decree only, on the basis of which no process in execution could issue in respeot of 
the property in dispute to oust the plaintiff’s possession from any part of it.— Gudri Lai v. 
Jagahuath Bam, 1. L. E., 8 All. 117. [Feb. 1, 1886.] 


Suit, to be inrtituted whore 17. Subject to the limitations aforesaid, «11^ 

defendants reside or cause of other suits shall be institued in a Court within the ^ 
action arose. limits of whose jurisdiction — 

(a) the cause of action arises, or 

(b) all the defendants, at the time of the commencement of the suit, 

actually and voluntarily reside, or carry on business, or personally work for 
gain ; or • • 

(c) any of the defendants, at the time of the commencement of the suit, 
actually and voluntarily resides, or carries on business, or^gprsonally works 
for gain : provided that either the leave of the Court is gfven, or tfe^ dffMTcP* 
ants who do not reside, or carry-on business, or personally work for gain, 
as aforesaid, acquiesce in such institution. 


Explanation L — Where a person has a permanent dwelln ^ at one place, 
and also a lodging at another place for temporary purpose only, he shall be 
deemed to reside at both places in respect of any cause of action arising at 
the place were he has such temporary lodging. 

Explanation IL — A Corporation or Company shall be deemed to carry 
on business at its sole or principal office in British India, or, in respect of 
any cause of action arising at any place where it has also a subordinate office, 
at such place. 

^ IllustrcUions, • 

(a.) A is a tradesman in Calcutta. B carries on business in Delhi. B, by liis 
agent in Calcutta, buys goods of A, and requests A to deliver them to the East 
Indian Railway Company. A ^delivers the goods accordingly in Calcutta. A may 
•qj B for the price of the goMs either jn Calcutta, where the cause'of action has 
arisen, or in Delhi, where B oarries on business. 

(6.) A resides at Simla, B at Calcutta, and G at Delhi. A, B, and C being to- 
gether at Benares, B and G make a joint promissory note payable on demand, and 
deliver it to A. A may sue B and 0 at Benares, where the cause of action arose* 
He may also sue them at Calcutta, where B resides, or at D^elhi, where 0 resides ; 
but ip each of these cases, if the non-resident defendant objects, the suit cannot bO 
^maintained without the leave of the Court. 
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WHsis the cause of action occurs in the jurisdiction of a Court other thao that in ^ 
vhich the suit is brouj^ht^ the plainti^ must, under the provision of s, 17, 'Act X. of 1877, 
show that the defon'daut, at the time of the commencement of the suit, equally and volun- 
tarily resided or carried on business, or personally worked for gain, within the jurisdlo- 
tion of the Court in whioh the suit was brought. — Mudho Sooduo Cbowdhry e. Cochrane, 
6 C, L. B. 417. [Feb. 3, 1880.] 

i 

C AND L entered into an agreement at a place in the 84ran district, in which the 
latter resided and canned on business, whereby C promised to sell and deliver to L at a 
place in the Sdran district certain goods, and L promised to pay for such gooda on delivery 
^*by approved draft on Calcutta orCawnpore (where C carried on business), payable thirty 
days after the rcceip^of the goods, or by Government currency viotes.” C delivered the 
goods according to his promise, but L did not pay for the same, and C, therefore, sued I 4 
for the price of the gobds, suing him at Cawnporo. Held that the '*oauseof action,” 
within the meaning of s. 17 of the Civil Procedure Code, was L’s breach of his promise 
to pay for the goods ; that thg parties intended that payment should be made at Cawnporo, 
and the cause of action, thoreforo, arose there ; and that, therefore, the suit had been pro- 
perly instituted there,— Lieu hcllin v. Chiinni Lai, I. L. II., 4 All. 428. [May 18, 1888.3 

Whkue a promissory note is executed in one district, and it is agreed that'the amount 
of the note shall be paid in another, the Courts of the latter district have jurisdiction to 
entertain a suit on the note. The illustrations to s. 17 of the Code of Civil Procedure 
afford no safe guide as to what is meant in the Code by the term * cause of action.* Oo]d 
Krishna Gossami ». Nil Komul Banerjeo (13 11. L. K. 451 ; 22 W, R. 79), MahoiU^ 
Abdul Kadar*i). E. I. Ry. Co. (I. L. R., 1 Mad. 377), and Vaughan r. Weldon (L. H , 

10 C, P. 48), approved. — Laljco Lall v. Hardey Narain, I. L. U., 9 Cal. 105. [June 
5 1, 1882.] 

The expression cause of action,” as used in s. 17 of the Civil Procedure Code, doei 
not mean whole cause of action, but includes material part of the cause of aotiou. In A 
suit for compensation for breach of a conlntcl, the making of the contract is a material 
part of the cause of action. Held^ therefore, where a contract was made at 0, and brokoa 
at Ai that tljc Court at C had jnri.«^'(liction to try tJu* ^uit for compensation for the breach 
pf such contract, LJeuhelJin r. Chiirini Lai (I. L. R., 4 All. 423) and Gopikrishna Gossnml 
V. Nilkomul llunerp*c* fl3 11. •L. It, 4GJ) followed. llcSouza r. Coles (3 Mad. II. C. llu 
384) and Junioonalj Pcrsliad r. Z:iibuniii.*isa (5 C. L. R. 2GS) dissented from,— RisUuuath 
r, Jlahi Bakhsh, I. L. R., 3 All. 277. IJiau 23, 1883.] 

20th May 1873 one T drew from the hands of a shroff a sum of money 
which had been deposited by him in the name aiuLto the orodit of a third |)orson. Oa 
the death of such third person his heirs sued the snroff to recover the sum deposited, and 

011 the 30th January 1878 obtained a deforce, in sati.sfaction of which the shroff paid tha 
decretal money vito Court on the 15th January 1883. On the 5th February 1884 tha 
shroff sued T, the heirs of the third party, and another person (who owned to having re- 
ceived some of the money from T), to recover the sum he had been compelled to pay un- 
der the decree of 1878. Held that tho plaintiff’s cause of action arose at the time when 
he actually paid down the money of the loth January 1883, and that the suit therefore 
was not barred by limitation. — Torab All Khan v, Kilruttun Lai, 1, L. R., 13 Oal, 165, 
[May 15, 1886.] 


8.^5 of 21 & 22 Vie., 0 . 100, does not constitute tho Secretary of State a body oorporatd^ 
but eixuply lays down that that officer and department are to be sued as a body corporate, 
A auit> tnorofore, brought against the Secretary of State is not one against any person or 
any real body corporuto, but is one brought against a nominal defendant, aiioh nominate- 
fendant being put* upon ibo record merely to enable the plaintiff to obtain tho remedy 
SMured to him V words “cause of action” in b. 12 of the Letters Patent, 

X866, mean all those things necessary to give a right of notion ; and in a suit for broaeh of 
contract, where leave has not been obtained to suo under that seotion, it must be establish- 
ed that the contract as well as the breach have taken place within the local limits of the 
Court, The 4fork carried on by the Government of India in governing the country, in 
ealt, opium, Ac., although carried on by Govoriiment officers in charge of the several de- 
partments of Govemmont, is not, properly speaking, business carried on by Qovevnmentji ' 
but work carried on for tho benefft of the Incuau Exchequer. The words of s, 13, carry 
on bu.siness or {jersonally work for gain,” are, however, inapplicable to the Secretary of 
State for India In Council.— Doya Narain Towaiy e. Secretary of State for Ind^ Ih 
Couuoil, I. L. R., 14 C^. 256, [Sep. 8, 1886.] 

, lie against a witness for making a false statement, in the coarse of a 

HmvA prooeedihff,-<ihidaiiibara c. Thinunani« I, L. R., XO Had* 37* CNov, X2a 
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SeC8. 18, 19.] 


18* In suits for compensation for wrong done t 0 | person or moveable pro- Extandinf? to 
Suita for obuipensation for wrong was done within the local limits ®* 

to person or .move- of the jurisdiction of one Court, and the defendant 
* ^ resides, or carries on business, or personally works 

for gain, within the local limits of the jurisdiction of another Court, the 
plaintiff may, at his option, sue in either of the said Courts*. 

Illustratiom, * 

(a.) A, residing in IJelhi, beats B in Calcutta. B may sue A either in Oalcutte 
or in Delhi. • 

(6.) A, residing in Delhi, pnltlishes in Calcutta statements defamatory qf B. 

B may sue A either iu Calcutta or in Delhi. 

(c.) A, travelling on the line of q Railway Compan}^ whose principal office is 
at Howrah, is upset and injured at Allahabad by negligence imputublo to the Com- 
pany. He may sue the Company either at Howrah or at Allahabad. 


19* If the suit be to obtain relief respecting, or compensation for wrong 
Suits for. immoveable pro- immoveable property situate within the limits 
perty situate in single district, of a single district, but within the jurisdiction of 
fwent different Courts, the suit may be instituted in the 
Court within whose jurisdiction any portion of the 
property is situate ; provided that, in respect of the value of the subject^ 
matter of the suit, the entire claim be cognizable by such Court. 


If the immoveable property be situate within the limits of different dis- 


Suits for immoveable pro- 
perty situate in different dis- 
triota. 


tricts, the suit may be instituted in any Court, 
otherwise competent to try it, within whose juris- 
diction any portion of thjp property is situate. 


Ditto. 


ViiDEB Act X. of 1877, s. 19, .it is not ncocssarj^ to obtain the leave of the Court 
under cl. 12 of the Charter to sue iu respect of immoveable i)ropertv si tuate partly within 
and partly without the ordinary original civil jurisdicAioii of the 
Singh o. Ram Lall Mookerjee, I. L. 11., 3 Cal. 370. [Fob. 18, 1878.] 

A, THE mortgagee, under a bond, of*properties situated in districts B and C, sued in 
the B Court on his toid, and obtained a decree for the mortgage-money and interest, with 
a declaration that the decree should be satisfied by sale of all the mortgage^' ^^ropcity. A 
had not obtained the permission of the High Court under s. 12, Act VIII. of 1859, which 
was necessary to enable him to proceed aj^inst the property in the C district. Having 
attached and sold all properties comprised in his decree situate within the jurisdiction of 
the B Court, A, under a certificate issued by such Court, obtained an order from the 0 
Court attaching lands included in his decree situale*iu that district. J) intervened, on 
the ground that he had purchased the same property in execution of another decree of the 
C Court against the same judgment-debtor, and the property was released from aUach- 
ment. 4 then sued D and the mortgagor to enforce his mortgage-lien against the property 
in the 0 district, Jlelii that the B Court had jurisdiction to give A a decree for the amount 
of the mortgage-money and interest, though it had not power to cuforoe the decree against 
the property in the C district ; that the only effect of the decree was to oluinge the nature * 
of the original debt, which was a bond-debt, into a judgment-debt for the mortgage- 
money and interest ; and that though A could not enforce his lieu against the property * 
in the 0 district under the decree of the B Court, yet as that property had been sold to 
It thi^ person, D, he was at liberty to sue D to establish bis lien for the mortgage-debt 
and is^est.—Bolakee Lall v. Thaliaor Pertam Singh, I. L. B., 5 Cal. 928. [jBday 14, 
1880.] 

4 svrr was instituted on a mortgage of a single revenue-paying estate in the Court 
of the Subordinate Judge of the district of Backergunge, under the provisions of s. 19, 
4et X. of 1877, atfd a decree was obtained for the sale of the mortgaged property. Qn an 
nppiioation for execution of the decree to the Court which pa.s8ed it, held that the Court , 
was competent to order a sale of Uio whole of the mortgaged property, though only a por- 
tion of it was situated in the district of Backergunge. Kolly Prosunno Bo!» v. Dmonath 
Mulliok (11 B. L. B. 56 ; 19 W. B. 434) followed and cited.— Shui^roop Chunder (loohci 
9 . AmecriuMilMa Khatbon, I. L. B., 8 Cal. 703. [Mar, 22, 1882.] 
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[Sbos. 20*22. 


20> If ft suit whiph niftj be instituted in more thftn one Court is instil 
Power to stay proceeding^ ^0“***^ mthin the local limits of whoso 

where all defendant do not jurisdiction the defendant or all the defendants- 
reside within jurisdiction. qi. actually and voluntarily reside,, 

or carry on business, or personally work for gain, the defendant or any 
defendant may, kfter giving notice in writing to the other parties of hia in* 
tention to apply tp the Court to stay proceedings, apply to the Court accord- 
ingly ; ' 

' and if the Court, after hearing such of the parties as desire to be* 
heard, is satisfied that justice is more likely to be tione by the suit being 
instituted in some other Court, it may stay proceedings either finally or till 
further order, and make such order as it thinks tit as to the costs already 
incurred by the partiesi or any of them. 

In such case, if the plaintitf' so requires, the Court shall return tha 
plaint with an endorsement thereon of the order staying proceedings. 

Every such application shall be made at the earliest possible opportunity,. 
Application when to bo a^^d in all cases before the issues are settled ; and 
any defendant not so applying shall be deemed ta 
have acquiesced in the institution of the suit. 

' A, W HO was employed by B and Co. as their agent at Calicut, instituted a suit for 
the balance of an f^ccount against his principals in the Court of the tiubordinate Judge 
there in July 1878. In December of the same year B and Co. instituted the preseut 
suit against A for an account and for damages caused by his alleged negligence. Held 
that as in both suits practically the sumo bsues were triable, A was entitled as having 
been first to institute his suit to proceed in the Court in which he bad chosen to bring 
bis suit, and to have the other suit sUiyed, but without prejudice to the right of tho 
plaintiffs in the latter suit^o institute a cross-claim in the Calicut Court.— Meckjen 
Khetsce v. Kesowjee Bevachund, 4 C. L. ll. 2ti2. [April 7, 1879.] * 

In 1879 R gave J a liond containing a simple mortgage of immoveable property* 

P jointly gave 1> a liond containing a simple mortgage of the namn 
property. In 18bl 1> obtained a decree for the sale of the property under his mortgage, 
and It was put up for sale and purchased by the* plaintiffs, in 188;S J obtained a decree id 
the Court of the Muusif of G (within tho local limits of whose jurisdiction the property, 
was not situated) for enforcement of his mortgage-bond by sale of the property. Tha 
plaintiffs objected to the sale, and, tbeir< objection having been disallowed, brought a suit 
lor cancellation of J's decree, so far as it ordered the sale. Held that J*s decree could 
only be regarded as a simple moiicy-decrcc, because, as showu by s. 16 of the Civil Proce- 
dure Code, the Munsif hud no power under the law to direct enforcement of bjpotheoa- 
tiou against immoveable property , situate beyond the local limits of his jurisdiction, and 
neither the proviso to s. 16 nor s. 2() of the Code met the circumstances. Held, tbenfforos ^ 
that the plaintiffs were entitled in this suit to have it declared that J's decree was a simple 
moitby -decree only, on the basis of which no process in execution could issue in respect ot 
the property in dispute to oust the plaintiff’s possession from any part of it.— GudriLale. 
Jagannath Ram, 1. L. R., 8 All. 117. [Fob. 1, 1886. J 

21. Where the Court, under section 20, stays proceedings, and the 

of eourt-foo plaintiff re-iustitutes hU Buit in an^ 
where suit instituted in an- the plaint shall not be chargeable with any court- 
other Court. . provided that the proper fee has been levied 

on the institution of the suit in the former Oourt, and that the plaint baa 
been returned by such Court 

22. Where a suit may be instituted in more Courts than one, and such^. 

Proo«lur 6 where Conru in are subonlinato to the Bame AppeMi^ 

which suit may be instituted Court, any defendant, after giving notice m wne* 
Hubordin*te to samo Appel- ing to the other parties o! his intention to apply 
ate ©urt, ^ ^ Court to transfer the suit to anoiher 

Cobrt, may apply accordingly 3 and the Appellate Court, . after boarihg'ibp 
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Sbc8. 23^ 21] 


other parties, if they desire to be heard, shall detc^mme in 'which of the 
Courts having jurisdiction the suit shall proceed. ^ 

S23. Where such Courts are suborciinate to different Appellate CourtSf 
Procedure where they are are suliordinate to the same High Court, any 

not so subordinate. defendant, after giving notice ifi witing to the 

other parties of his intention to apply to the High Court to transfer She 
suit to another Court having jurisdiction, may apply accordingly. If the 
«uit is brought in any Court subordinate to a District Court, the applica- 
tion, together with the* objections (if any) filed by the other parties, shall 
be submitted through the District Court to which such Court is subordin^ te. 
The High Court may, after considering the objections (if any) of the other 
parties, determine in which of the Courts having jurisdiction the suit shall 
proceed. 

The fact that portion of the property, the whole of which is sued for in the Court 
of the Munsif of A, is of less valjie tbau the remaining portion, which is within the 
jurisdiction of the Munsif of B, is no sufficient ground for an apx)lication under the 
Code of Civil Procedure, s, 23, for a transfer to the latter Court. A party applying 
under s. 23, Act X. of 1877, must first of all give notice to the other side. The applica- 
tion should then be received by the Munsif. and transmitted to the High Court through 
the District Court. — Mussamut Purrunjoto t;. Deon Panday, 2 C. L. R. 352. [May 2 ^ 
1878.] 

8. 23 of Act XrV. of 1882 is only intended to provide for those 6ases where, on the 
ground of expense or convenience or some other good reason, the Court thinks that the 
place of trial ought to be changed. Parties desirous of obtaining the transfer of a case 
from one,.Corum to another ought clearly to explain to the Court by petition and affidavit 
wh^t is tL^e nature of the claim and defence ; they should further state what are the 
issues aud the evidence required, and then satisfy the Court^hat, either on the ground of 
expense or convenience or otherwise, the place of trial ou^t to be changed. — Kbatija 
Bibi V. Taruk Chunder Dutt, I. L. R., 9 Cal. 980. [July 23, 1885.] 


24-. Where such Courts are subordinate to different HigirV^ourti^Tii&J 
PMcodar. ^.hore they defendant may. after giving notice in writing to 
subordinate to different High the other parties of his intention to apply to the 
Courts. High Court within Avhose jurisdiction *he Court in 

which the suit is brought is situate, apply accordingly. * 

If the suit is brought in any Court subordinate to a Distict Court, the 
application, together with the objection (if any) filed by the other parties, 
ahfdl be submitted through the District Court to which such Court is sub- 
ordinate ; 

and such High Court shall, after considering the objections (if any) of 
the other parties, determine in which of the several Courts having juri^ic- 
tion the suit shall proceed. 

Whbbs a person, being at the time a pauper, petition8,*uuder the provisions of Act 
VIII. of 1859, for leave to sue as a pauper, but .subsequently,- pending an inquiry intoliis • 
pauperism, obtains funds which enable him to pay the court-fees, and his petition is allow- 
ed upon such payment to be numbered and registered as a plaint, his suit shall be deemed 
to have been instituted from the di^ when he filed his pauper-petition, and limitation 
runs Against him only up to that time. 8. 13, Act Vlll. of 1859, enacts that when a 
suit is brought for immoveable pr^erty situated within districts subject to different Sadr 
Courts, the Judge in whose Coun the suit is brought shall apply to the Sadr Court 
to which he is subject for authority to proceed, and the Sadr Court to which the appli- 
cation ia made, wilAi the concurrence of the other Sadr Court within whose jurisdiotioa 
iha property is partly situated, may.give authority to proceed. But no power is expressly 
given in the section cited, or elsewhere in the Act, to direct the transfer of a soit brought 
m a Court subordinate to one Sadr Court to a Court subordinate to another Sadr 
Court. Oiesry.—- Whether Sadr Courts acting in oonourrence have power to make sudbi a 
Stuart o. Oide William^ I. D. E.| 2 All. 241. [Mar, 24 1879.] 
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8. 24 of the Civil Pfoceduro Code does not empower a High Court to ttanifer a suit 
instituted within its owu - jurisdiction to the jurisdiction of another High Court, but 
only to declare in which Court a suit shall proceed, and, if necessary, to stay all fuiHhef 
proceedings within its owu jurisdiction. Vhe defendants in a suit instituted at Mainpari^ 
who resid^ and carried on business at Surat, applied under s. 2^ of the Civil Procedure 
Code that the suit might be tried at Surat, on the ground that it would be tried with 
greater corivenicuce^to them at tiiat place. Held tliat, there being no balance in favour 
of cither justice or convenience on the side of the Surat Court, the suit should proceed 
at Maiupuri.— Tula Earn e. Harjiwau Das, I. L. E., 5 All. 60. [July 21, 1882.] 


Extending to 
Provincial S. 
C. Courts. 


26. The High Court or District Court may, on the application of any 
_ - - of the parties, after giving notice to the parties, 

ra er o sui . hearing such of tliein os desire to be heard, or 

of its own motion without giving such notice, withdraw any suit, whether 
pending in a Court of , First Instance or in a Court of Appeal subordinate to 
such High Court or District Court, ns the case may be, and try the suit 
itself, or transfer it for trial to any other such suhordinate Court competent 
to try the same in respect of its nature, and tlie amount or value of its sub- 
ject-matter. * 

For the purposes of this section, the Courts of Additional and Assistant 
Judges shall be deemed to be subordinate to the District Court. 

The Court trying any suit withdrawn under this section from a Court of 
'Small Causes shall, for the purposes of such suit, be deemed to be a Court of 
Small Causes. ' 


The High Court cannot make an order of transfer of a case under a. 25 of tho Code 
of Civil Procedure, unless the Court from which tho transfer is sought to be made has 
jurisdiction to try it.— Peary Lull ^lozoonidar v. Koinal Kishore Du^ia, 1. L. K., 6 Cal. 
30 [June 10, 1880]; Govind Chuuder Goswami v. Huguiimoney, I. JL B., 6 Cal. 60 
[Mar. 18, 1880j. ‘ 

Ss. 25 and 047 of the Civil Procedure Code (Act X. of 1877) are both applicable to 
Court^f Snym^.ip.-es in the mufassnl, and the former section i.s extended by the. latter 
lon-proceedin^s in sucli Court-*. Under s. 25 of the Civil Procedure Code (Act 
X. of 1877), the District Judge has power to withdraw an application for execution of a 
decree froni a subordinate (.'ourt (such as a Aftifa<siil Court of Small Causes), and to dis- 
pose of it himself, or to transfer it to another subonlinate Court competent to deal with 
it. The distimiiioii made lor iJie purposf> of hmitaiion between suits, appeals, and appli- 
cations by the Limitation Acts, has no Ueuring upon a question of jurisdiction. — In re 
Bal&jf Eanchoddas, I. L. IL, 5 Bom. 680. [Aug. 30, 1881.] 

T, B, B, and W, the owiier.s of a certain estate in c(|ual shares, in 1863, entered into 
a partnership “ for the cultivation of tea and other jiroducts ** upon such estate. In 1864. 
H, £, and 1, joined the lirm. In 1870 H died ; and m 1871 T purchased his share and 
those of £ and 1, and in 1873 of It. In 1875, T gave the Delhi and Loudon B4nk a 
mortgage on such estate a.s .‘security for the repayment of money which ho had borrowed 
from the Bank o.stou.sibly for the pur|»ose.s of the estate. Tho Bank obtained a deeroe 
against him personally for the money, in execution of which his rights and interests in the 
estate wero put up for wile on the 20ih Juno 1»77, and were purchased by tho Bank, 
which obtained possessi^m ©f the estate in Augu.st 1877- In August 1879, B and W*8 
ei^utor sued T and the Bank, claiming a declaration that they wero or had be^ p^tnere 
with T in the estate ; tiiat if the partnership should bo held to be subsi-sting, it might be 
dissolved, or that, if it hud ceawjd to exist, the date of its termination might be fixed ; and 
that in tither event a li(|uidutor might be appointed to take an account, and, after re- 
alixing assets, and discharging liabilities, might be oWcrwl to pay them each one-tkird of 
sneb balance as remained. The suit was idstituted in tho Court of a District Judge. He 
transferred it to tho Court of a 8ubordiuato Judge. Tne High Court subsequently trans- 
ferred it to its own file. Held that the suit was not one fallluK within tho purview of «. 
265 of Contract Act ; but, assuming that it was such a suit, and the^Bubordinate Judge 
md no junsdlction, the High Court was nevertheless coinpeteat to transfer it. That the 
Bank, as Ts representative by purchase, had been properly joined as a defeudaut in the 
suit. That the period of limitation applicable to the suit was that provided in No. 120, 
Act XV. of 1877 ; but that in either case the suit was within time, as 
tne partnership was dissolved, and consequently time began to von^ not from the defttn of 
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H, or the pardhases' hy T of his share, or those of E and I in 1871^ or of B in 1878, hut in 
Aug;u8t lo77, when the defendant Bank to^ possession of the partnership-property. 
That^ as the effect of the purchases by T ii^87l and 187& was to relieve the estates of 
H, Eandl, andB of all part and future liabilities of the partnership, in respect of 
which B and W still continued as liable as T, and to which they would have to contribute 
to discharge, such purchases should be regarded and treated a^iraade.on behalf of the 
partnership, and therefore, at the time of the execution of the mortgage \>f the estate B, 

W and T were interested in the estate to the extent of one-third each. That, although 
T was not authorized, either actually or impliedly, by B and W to* mortgage the estate, 
and the mortgage therefore was not binding on them, 3 '^ot as they allowed him to conduct 
the business of the estate, in such a manner as to make it apx>oar that the control and 
management of it rested with him, and he was, for all ordinary business-purposes, thii* 
representative, B and W were bound, in any accounting that might take x)lace, to ri oup 
tho defendant Bank for such advances as were made to T for the necessary purposes of the 
estate, in the same proportion as they must disciiarge debts due to other creditors. ^ That 
T was entitled to be reimbursed such moneys of his own as^io had expended within the 
legitimate scope and for tho proper purposes of the xmrtnership as originally contemplat- 
ed by the parties. Directions to the lic^uldator appointed how to proceed. — Harrison e. 
Delhi and London Bank, I. L. B., 4 All. 437. [April 20, 1882.] 

A Distbict Court transferred for trial a suit Instituted in a Court subordinate to 
it to another Court subordinate to it. The Court in which the suit was instituted was 
not the one in which the suit should have been instituted, and consequently the Court to 
which it was transferred made an order dismissing it, and directing the ^turn of the 
plaint for presentation to the proper Court. Held that such order must be taken to have 
been passed under s. 57 of the Civil Procedure Code, and was therefore appealable undffr m 
fl. 588 (6) ; and that the defect of jurisdiction arising out of the in%titution of the suit 
iu the wrong Court was not cured by the transfer of the suit. — Pachaoni Awasthi v, llahi 
Bakhsh, 1. L. B., 4 All. 478. [May 30, 1882.] 

A SUIT of the nature cognizable in a Court of Small Causes was instituted in the 
Court of a Subordinate Judge — the Judge of which, at the time of the institution of the 
suit, was personally invested with Small Cause Court jurisdiction. That Judgp retired ^ 
from office without trying the suit, and the District Jucfj^e directed his successor, who ** 
was not invested with Small Cause Court jurisdiction, to try it, and he did so. Held that 
It must be taken that the suit was transferred under s. 25 of the Civil Procedure Code to 
the Court of the Subordinate Judge; and that, therefore, regard bdlng'hffh 
sions of that section, that the Court trying any suit withdrawn thereunder from a Court 
of Small Causes shall, for the purposes of such suit, be deemed a Court of Small Causes, 
no appeal would lie in the case to the District Judge. — Kauleshar Bai v. Dost Muhammad 
Khan, I. L. B., 6 All. 274. [Jan. 15. 1883.] 

A SUIT for the infringement of certain iisventions, instead of being^ustituted in the 
Court having, by virtue of s. 22 of Act XV. of 1859, jurisdiction to entertain it, was 
instituted in a Court subordinate to such Court not having such jurisdiction. The Court 
having jurisdiotion to entertain such suit, at the joint request of the parties, transferr^ 
it for trial to itself under s. 25 of the Civil Procedure Code, and tried it. The plaintiff 
did not, as required by s. 34 of Act XV. of 1859, deliver with his plaint particulars of the 
breaches complained of in the suit. In this plaint, after describing his inventions, ho 
alleged generally that the defendant had made uud used them at a certain place il'ithout 
, his license. Held that, inasmuch os the parties had assented to the transfer of the suit, 

, and its transfer brought it into the right Court, the fact that the suit had been originally 
instituted in the wrong Court did not render the transfer illegal, and the Court having 
Jurisdiction had properly tried the suit. Held also that, as required by s. 24 of Act XVT 
of 185P, the plaintiff should have delivered with his plaint particulars of the breachee 
complained of ; that the general allegation as to infringement oontained iu the plaint did 
^ not amount to such particulars ; and that, under these circumstances, the plaintiff came 
into Court with a case which could not be tried. — Petman «. Bull, I. L. B., 5 All. 871. 
[Feb. 23, 1883.] 

An order under s. 25 of Civil Procedure Code, transferring a suit in which aa 
appeal would lie from the decree mode therein, is not subject to revision by the Higlt 
Court under s. 822. — Farid Ahmhd o. Dulari Bibi, I. L. B., 6 All. 238. [Feb. Id, 1884.} 

' An officer who exercises executive and judicial functions, having bimsetf dealt withi 
a certain matter, and formed and expressed an opinion upon its merits in bis executive 
capacity, and havinf^ further advisea and directed litigation in support of this view, is, inii ' 
consequence, disqualified from dealing as a Judge with this same question when it 
into Courts and has to be dealt with Judicially.— Loburi Domini e. Assam Bailway sad 
trading COo I, h. 10 Cal. 015, 11, 1884.] 
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PLACE OF aUINO. 




Per Petheram, O.J., aqd Brodhunt, Mahmood^ and Puthoit^ JJ.--T!i« object of 89. 
19 and 20 of the Ben^l Civil Courte Act, 1871, was to create in the Dittriet - Judge, 
Subordinate Judge, mid Miiiisif conourreniBiurisdiction up to ^ 1,000. Per Petherum, 
C.J.— 8. 15 of the Civil Procedure Code is a proviso to tho.se sections. The word '*9liall ” 
in that section is imperative on the suitor. The word is used for the purpose of protect# 
ing the Courts. The suitor shall be obliged to bring his suit in the Court of the lowest 
grade competentr to tVy it. The object of the Legislature is that the Court of the higher 
grade shall not be overcrowded with suits. Whenever an Act confers a benefit, the donee 
may exercise the same* or not at his pleasure. The proviso is for the benefit of the Court 
of the higher grade, and it is not bound to take advantage of it. If it does not wish to 
try the suit, it may refuse to entertain it. If it wishes to Te|ain the suit in its Court, 
H ma}’ do so ; it is not bound to refuse to entertain it. Per Dutboit, J. — The words in 
B. 57 of the Civil Procedure Cede, “ shall be,” are an instruction which the Court is bound 
to follow ; and they arc therefore a restraint upon jurisdiction. The effect, therefore, of 
the concurrent jurisdiction of SulKirdiiiatc Judges and Munsifs is not to allow to a Su^ 
ordinate Judge discretion ai^to accepting or not accepting for trial bj’ himself suits oogni* 
sable by the inferior tribunal. Brodburst and Mahmood, JJ. — 8. 16 of the Civil Proc^ 
dure Code is a rule of procedure, not of jurisdiction ; and whilst it lays down that a suit 
shall be instituted in tho Court of the lowest grade, it does not oust the jurisdiction of 
the Courts of higher grades. lvussi<‘k Chiitidor Mohuut v. Ram Lai Saha (22 W, B. 301), 
Sircar r. Begum Bibi (25 AV. R. 219), followed. Per Oldfield, J. — S, 16 of the’ Civil 
procedure Code is a provision entirely of procedure as distinct from jurisdiction, and its 
effect on s. 19 of the Bengal Civil Courts Act is that the jurisdiction^of the Bistrict Judge 
and Subordiifiite Judge extends to all original suits cognizable by the Civil Court,' subject 
in its exercise to a certain procedure, namely, that tho suits be instituted in the Court of 
the lowest grade competent to try them. Held, therefore, by Pethorani, C.J., and Oldfield, 
Brodhui'st, and Mahmood, JJ., where a Subordinate Judge had tried a suit which a Muu* 
sif, a Court of a lower grade, might have tried, that Die Subordinate Judge had not acted 
•without jurisdiction. The plaint in sm-h suit had been in the first instance presented to 
tho Mun.sif, who hud returned it to lie presented to the Subordinate Judge. Per 
Buthoit, J.'-The decree of the Siihordinato Judge would not be liable to be reversed m 
appeal Ur want of jurisdiciion. for the jurisdiction was there, though it ought not to have 
been exercised. Tliis view of tho maitor wu.s consistent with the received canon Of con- 


struction, that unless the Legislature uses negative word#, or wonls Hhowing an intention 
to treat th^fj'hservfince of a rule of prof'odure as essential, the rule will ordinarily be treat- 
aVVtTffreetiorrofflv*? tTrider the eirciiinslunces, therefore, the Bistrict Judge had, in 
appeal, correctly i-efused to entertain the plea of defes t in jurisdiction. Per Mahmood, 
J. — The in.stitution of a suit in a Court of higlAbr grade than tho Court which is r3ompe- 
tent to try it is not a question either as to the Jurisdi/'tion or affecting the merits of the 
case. It is a qu|^tion of the kind jirovided for by s. 578 of the Civil Procedure Co<le. and 
the irregularity is not one which affects “ ^be merits of the case or the jurisdiction of the 
Court” within the meaning of the section. The plea of want of jurisdiction can bo en- 
tertained for tho first time at any stage of a suit, provided there is on the record sufficient 
cnaterial to substantiate it. —Nidhi liul v, Mazhar Husain, I. L. R., 7 All. 280. [Beo. 18, 
1884,] I 


An order for the transfer of a suit from one C^urt to another, under s. 26 of the 
Code Civil Procedure, cannot be made un!e.ss the .suit has been brought in a Court hav- 
ing jurisdiotion. The judgment in Peary Lall Mozoomdar e. Komal Kishore Bossia (I. L. 
R., 6 Cal. 30) entirely- approved. When a suit has been tried by a Court having no juris- 
.-diotion over the matter, the parties cannot, by their mutual consent, convert. the process- 
ings into a judicial proce.ssw. although, when the merits have been submitted to a Cour^ 
it may result that, having themselves constituted it their arbiter, the parties may be 
Dound by its decision. <}n tho other hand, in a suit tried bv a competent Court, the 
parties having, wirlioiit objection, joined issue, and gone to trial upon the merits, cannot 
eubsequently ^spute the jurisdiction on the ground of irregularities in the initial prooe^ 
dure, which, if objected to at the time, wouM have led to the dismissal of the suit. A**stiit^ 
iiavifig been instituted in a Court not of com'f^terit juritdiction, was transferred, with the 
consent of parties, to a Court which was comf^etent ; but* tho defence of jurisdietton was 
up before the issues were fixed, and was afterwards iusmted on througboiit. JETsft^ that 
in the single fact that Uio defendant had personally concurred in the thiosfer, there had 
been no waiver of the right to maintain in this defence, and that the suit must be dia- 
misted ou the ground that it was not competently brought. A Court of appeal, luivitig set 
^ aside the whole of the proceedings including the plaint, directed that a new plaint be pre- 
muM m the proper Court. Held tlmt this order, equivalent to directing the plaintiff to 
Qstitute a new suit, was wrong ; and that, with only the alternative uf having lem to 
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withdraw the emit and brin^ a new one, hia auit should have been dismissed.— fiedgard e. 
Bull, I. L. B., 9 All, 191. [July 21, 1886.] ^ 

Terbe is nothing in the Indian Companies Act (VI. cf 1882), or the High Gourte 
Act (24 and 25 Vio., o. 104), or the Letters Patent, which prevents the High Court from 
calling for the record of the proceedings in the winding up of a company under the Com- 
panies Act, and transferring those proceedings to its own file. Such a power is given to 
the High Court by s. 647 read with s. 25 of the Civil Procedure C8de. * Where, in the 
proceedings in the winding up of a company under Act VI. of 1882, an order was 
passed admitting the proof of a particular creditor of the company*before any liquidator 
nad been appointed, held that this was an irregularity which by itself would jusiifjr 
the High Court in sending for the record. Where the District Judge conducting the 
proceediiilgs in the winding up of a company under Act VI. of 1882*had, after receivittfg^ 
notice of the admission by the High Court of a petition for tmnsffsr of those proc^ ' .igS 
to its own file, drafted and placed upon the record an order which it might haw been 
difficult for him to reconsider if tho matter aL'ain came before him, and where the case ap- 
peared to be one in which serious questions of law were likely to arise which it would 
probably be difficult to discuss adequately in the District Court, in the absence of the 
authorities upon the subject and of any rules fnimod hy tho High Court for dealing with 
windings-up under the Act, and the ca^o was of a kind which would probably come be- 
fore the High Cqurt in a variAy of appeals from orders brought by one side or the 
other, hel4 that, under these circum«»tances, the case was a proper one for the exercise 
of the High Court’s jurisdiction by calling up tlio winding-up proceedings to its own file. 
A person who has been appointed liqtiidtitnr of a company ought not, after such appoint- 
ment, to continue to act as vakil of a cnnlitor whose right to prove against*the company 
is in dispute in the liquidation.— In the Matter of the West Hopetown Tea Company, 
Limited, I. L. B., 9 All. 180. [Dec. 1, 1886.] ^ . 


CHAPTER TIL 


Of Parties, and their Appearances, Applications, and Acts. 

# • 

26 . All persons may be joined as plaintiffs in whom the right to 
Persons who may be joined relief claimed is alleged to ^exist, whether 

as plaintiffs. jointly, severally, or in the alteThirffve,**in 

of the same cause of action. And judgment may be given for such one or 
more of the plaintiffs as may be found to be entitled to relief, for such relief 
as he or they may be entitled to, without any amendment. 

But the defendant, though unsudbessful, shall be entitfed to his costs 
occasioned by so joining any person who is not found entitled to relief, un- 
less the Court, in disposing of the costs of the suit, otherwise directs. 


Br the memorandum and Articles of Asswiafton of tho new Dhurumsoy Poonja- 
bhoy Spinning and Weaving Company, tho plaintiff'^’ firm uf M F and Co. were appointed 
agents of the Company for twenty-five ycar.s, and it wa** provided that they >liou)d have 
the general control and management of tho Company. Cl. OS of the ArticlCxS provided 
that the said firm, as such agents, should have full ponrr and authority {init^r alicl) to 
appoint and to employ, in or for the purposes of llie transaction and manaffement of the 
affairs and business of the Company, such solicitors a.s they# should think proper. An* 
agreement, dated 26th August 1874, was also entered into botwoon tho Comi)any and the 
partners in the firm of M F and Co., their executors, ndininisirafors, and assigns, for fh9 
time being conetituiing the partnership firm of M F and Co., whereby it was agreed that 
the said firm should be ai^nts to the Company for tAventy-five years to buy and sell, 
and^rticulai^ly to exercise all the^poAvers coiitainod in ol. 98 of the Articles of Assooi- 
ation. Messrs. C and B were duly appointed solicitors to the Company, and acted as 
such fotr a considerable time. Aferwanji Framji, one of the members of the said firm of 
M F and Co., died in the middle of March 1876. Tho plaintiffs complained that G, one 
of the shareholders in the Company, became desirous of ousting the plaintiffs from the 
position of agents of the Company, and of becoming the managing diretftor of tho Com^ 
pany ; that, in July 1881, he procured his own eloedion, and that of certain^uon^nees ^ 
his, as directors of the Cdmi^any ; and, on the 8th August 1881, prooured the passing eA 
a resoUition at a Board^^meeting to the effect that as Afessrs. C and the Cpnipan^ri 

eolidtorst vrere also the solioitofs of the agoiits, it was desirahlcji for wlm 
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CompaDj/tbat a change should be made, and that Messrs. H, C, and li, be appointed 
solicitors of the Company. (The plaintiffs alleged that the only objeet of passing the 
said resolution was to facilitate the design of G, of ousting the plaintiffs from thei^ 
agency, and getting the management of the Company for himself ; that Messrs. H, C, 
and L, had b^n for a long time the solicitors of G, and had been advising him in hie 
designs upon the Company and upon the plaintiffs, and they contended that the resolution 
was a breach of Jbhe C;ontract between the Company and the plaintiffs, and a violation of 
the Articles of Association of the Company. The plaintiffs sued G and two other direc- 
tors of the Comi>any,'aud the Company itself, and prayed for an injunction against the 
defendants to restrain them from committing any breach of the agreement of 26tli 
August 1874, and in particular from carr 3 ring into effect the resolution appointing Messrs. 
H, C, and L as solicitors for the Company, and to restrain tliem from doing any thing 
inconsistent with thq memorandum and Articles of Association. The defendants con- 
tend^ that the contract of the 26th August 1874 had been determined by the death of 
Merw&nji Framji, and that the powers conferred on the agents by cl. 98 of the Arti- 
cles were, subject to the general powers of management, vested in the directors by the 
Articles, and that the case was not one in which an injunction could be granted. Eeld 
that, having regard to the memorandum and Articles of Association, the contract wa» 
that the firm of M P and Co. for the time being should be the agents of the Company 
for twenty-five years, and that the right to sue on the con^rict by its nature survived 
to the plaintiffs after the death of Merwanji Framji. Held also that there being no pro- 
vision either in the Articles of Association^r the agreement of 26th August * 1874,;^j^t 
the power thereby conferred on the agents should be subject to the control or amhi 
of the directrors, there was no right in the directors to interfere with the agents in tbp 
^ercise of their powers otherwise than as representing the Company in virtue of their 
^ general powers of management. It being admitted that the conduct of the defendants 
would be supported* by the Company in general meeting owing to their having a pre- 
ponderance of votes, held that, inasmuch as the Court would not, by a decree for speci- 
fic performance or by injunction, compel the Company to retain the plaintiffs in the 
confidential position of agents, it would not restrain the defendants or the Company 
from appointing a solicitor, which was only a violation of what was ancillary or incidents 
to the principal part of the contract, viz^ the agreement that the plaintiffs should be the 
agents or the Company for tw£nly-flve years ; and, further, Jtemhle that on the merits of 
the case the Court w'ould not interfere on behalf of the plaintiffs. Counsel on behalf of 
the plaintiffs sought to obtain the injunction on the ground that the resolution of the 8th 
Me^s^s. 11, C, and L solicitors of the Company, was contrary to 
the memorandum of Association, and, therefore, vltra vires ; and, in order that this jioiiit 
might be pre.ssed ag.aiu'^t the defendants, it was jeroposed that the plaint should he amended 
by alleging a cause of action in two of the plaintiffs as shareholders, as well as a cause of 
action in all the plaintiffs as parties contravtimff with the Company. Held that, under the 
provisions of S8.*26 and 31 of the Civil Frftcedure Code (Act X. of 1877), the amendment 
could not be allowed. The plaintiffs, as shareholders and contractors, had not the same 
cause of action, by which w^ords were meant not only the act complained of, but also 
the right violated by that act. The rights of the plaintiffs as contractors, alleged to be 
violated by the resolution, were rigl^ts given to them by their agreement ; but the rights 
of the plaintiffs ns shareholders were rights secured to them by the Articles of Association. 
— Nnsserw^nji Merwdnji Pauday v, Gordon, I. L. B., 6 Bom. 266. [Sep. 30, 1881.] 

1^0 member of an undivided Hindu family, except the manager of the family as 
such, is entitled to bring a suit to establish a right belonging to the family witnout 
making the other members of the family parties to the suit. — Arun&chala v. Vytbialinga, 
.1, li. B., 6 Mad, 27. [Sep. 4. 1882.] 

«.8. 26 the Code of £ivil Procedure does not authorize the joinder of plaintiffs with 
tetagonistio claims arising out of distinct causes of action. Where one of two widows 
of a deceased Hindu and her ;idopted son sued as co-plaintilfs, claiming in the alternative 
either to recover the whole family-estate for the latter, if the adoption was valid, or, if 
the adoption was invalid, onc<half of the estate for the^ former, held that the suit was 
for misjoinder. Held also that when such tuisjoinder had been allowed, and the suit 
decided, and an appeal brought, the Court of Appeal should dispose of the suit in the 
mode iu which the lower Court ought to have disposed of it by returning tbe plaint for 
amendment. Psrzand Ali a. Yusuz Ali (1. 1«. H., 2 All. 669) di8sentedPfroni.*--liingam- 
mUl V. Yenkatammdl, I. L. B., G Mad. 239. [Pec. 22, 1882.] 

Cebtaih properties were sold to A by private contract. Subsequently the properties 
/ were attached in execution of a decree agunpt A’s vendors, and sold in execution to vari- 
om purchtseTB. A instituted a suit against hfs vendors, tho dccrco-holdors^ an d the pur- 
wasers, to'^set aside tbe execution-sale. Held that the suit was not defective by reaaoo 
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of misjointo of parties. Bajaram Tewari v, Ltichman Prasad (B. L. B., Sup * Vol, 731 ; 

S.C., 8 W. B. 18) distinguished. — Jlaranund Mozoomdar vi Prosunno Chuuder Biswas; 

I. L. k, 9 Cal. 763. [Mar. 30, 1883.] 

Suit by six piaintilTs praying for a declaration that certain proceedings of a District 
Temple Committee removing them from office trustees of a temple were illegal. De- 
fendants pleaded that the suit would not lie because of misjoinder, aiffi ^Iso because further 
relief might have been sought. Held that, under s. 26 of the Code of 'Civil Procedure, 
the plaifitiffs could not sue jointly, and that the plaint should be returned for amendment, 
one of the plaintiffs to be allowed to use it as his own. Held also that, unless there had 
been an actual ouster from office, a declaratory suit would lie. — Ramanuja v. DeVan&yaka, 

1. L. B., 8 Mad. 361. [Pab. 24, 1885.] . ^ ‘ ' 

Thtbteen j^rsoDS, who had been committed to jail under ope warrant and ^or the 
same offence, jointly sued the Superintendent of the Presidency Jail for their ^r Ugful 
detention in jail after the term of imprisonment to which they had been sentenced had 
expired, claiming Bs. 2,600 as damages. The defendant applied to have the plaint taken 
off' the 61e on the ground that the plaintiffs bad improperly joined in one suit several dis- 
tinct and separate causes of action belonging to them as separate individuals. Held that 
the plaint must be taken off the file. — Ali Serang v. Beudon, I. L. R., 11 Cal. 524. [April 
16, 1885.] . 

Unless there is a special provision of the law, co-owners are not permitted to sue 
through some or one of their members, but all co-owners must join in a suit to recover 
their property. The defendant cannot be deprived of his right to insist on the other 
oo-owners being joined on the record, by the fact that they approve of the suit being 
brought by the plaintiff alone.— Balkrishna Moreshvar Kunto v. Municipality of Mahaid, 

I. L. B., 10 Bom. 82. [May 4, 1885.] ^ *' 

27. Where a suit has been instituted in the name of the wrong person iiixtending to 
Court may 8iib»tituto or add plaintiff, or where it is doubtful whether it has 

plaintiff for or to plaintilf been instituted in the name of the riglit plaintiff*, ' 
the Court may, if satisfied that the suit has been 
so commenced through a hoiid fide mistake, aiid*that it is necessary for the*" 
determination of the real matter in dispute so to do, order any other person 
or persons to be substituted or added as plaintiff or plaintjffs.p^^oikisuch terms , 
as the Court think just. ^ 

28. All persons may be joined as defendants against whom the right to Ditto. 

Persons who may bo joined any relief is alleged to exist, whetb^r jointly, se- 
as defendants. verally, or in the alternative, in respect of the .same 

matter. 

And judgment may be given against such one or more of the defend- 
ants as may be found to be liable, according to their respective liabilities, 
vritbout any apiendraent. 

Beading ss. 28, 29, and 32 of Act X. of 1877 together, that where an applidhtion is 
made under s. 32 for the addition of a person, whether as plaintiff or defendant, such 
petson should, as a general rule, be added only where there are questions directly arising 
out of and incidental to the original causes of action, in which such ])erson has an identity 
, or community of interest with the original plaintiff or defendant.— Naraini Kuar a. Dur> 
jan Kuar ; Naraini Kuar v. Piarey Lai, I. L. R., 2 All. 738. [Feb. 2, 1880.] 

« 

A bTBaKOBB to a contract of which specific performance is sought cannot be a party 
to the suit. Where, therefore, the plaintiff sued as against one defendant for .epecific per- 
formance of a contract to sell land^ and as against another for a declaration that be was 
not entitled to any charge upon the said Isftids, held that the latter defendant was impro- 
perly msAe a party to the suit.-^Luckumsey Ookerda e. Fdzulla Cassumbhoy, L. R., 5 
Bom. 177. [Deo. 20. 1880.] 

The credit^ of an insolvent, who had assigned all his property to trustees for the 
benefit of all his creditors generally, sued him for his debt, joinipg the trn.stees as defend- 
ants, on the ground that they had refused to roaster his claim. The trustees had refused 
to regiaier the claim on the ground that the plaintiff had not applied for its vogi.strntiQU 
within the time notified by them, and tliat he would not cxinsent to abide by the order 
Which High Court might make on an application by the trustees for its advice regard- 
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in^ the clifims of creditor? who, like the plaintiff, had applied for the^iegwtTatioa of their 
claims after such time, but|b€^ore the assets of the insolvent had beeu distnbuted. Thr 
deed of trust empowered tlie trustees to distribute the assets of the insolvent after ft 
certain time among the creditors who had preferred their claims within that time, and 
declared that they should not be liable for such distribution to creditors who had not pre- 
ferred their claims within that time ; but it did not empower them to refuse to register 
claims made after thist time, but before distribution of the assets. Held that the triisieea 
had been properly joined as defendants in such suit ; th^t their refusal to register tho* 
plaintiff’s claim j^ye ^liin a «‘.iuse of action against them ; and that, inasmuch as the' 
plaintiff had applied for the registration of his claim before the distribution of the assets^ 
the trustees had improperly refused to register it. — Ajudhia l^ath e. Anant Das, i; L. B.,. 
3 All, 709. [May 11, 1881.] • 

Per Field, J. — Where a person, sued for rent, sets up the title of a third party, and 
allegeti that he holds under, and i>ays rent to, him, such third party ought not to be made 
a party to the suit so as to convert :i simyde suit for arrears of rent into one for the deter- 
mination of the title to the property in respect of which the rent is claimed. Such a suit 
raises only two issues ; viz, : (1) docs relation of landlord and tenant exist between the 
plaintiff and defendant? (i^) are the alleged arrears of rent due and unpaid ? and these 
are questions in which the plaintiff and defendanr are alone concerned, and no third party 
claiming a title adverse to the plaintiff cun properly be^iiadc a parly U> the trial of these 
issues. S. 28 of the Civil Procedure Code i's not imperative, hut allows a discretion to l>e 
exercised ; and in sneli a suit u is better, both in the interests of Government and for the 
proper adjudication of the quf>tion of the title, that it .•should he tried by a competent 
Court in a .^it direct! v f rained and brought for tliat purpose. — Lodai Mollah v. Rally 
Roy, I. L. 11., 8 Cal. 238. [July 29, 1881.] 

A, B, C, and Jl, were the proprietors of a 2a. 13g. share in mauza E, and also of a 
2a. 13g. share in a mauza F, bmli in the district of Bh;igalpur. On the 19th September 
1872, A, B, C, and II, niortgagi d their sliare in E and F, together with property in the 
district of Tirlidt, to the plaintiff. On the 24th .March I87t3, A mortgaged liia share iu 
E and F to J. On the I.3lli November 1872, A and B mortgaged their shares in £ to 
K. On the 25th March 1871. J obtained a decree on hi.s mortguge, and the interests of 
• A and l>w’ere purchased on the 5th Jumiary 1875 by L. On the J7th April 1874, M, lo- 
wborn the first mortgage hud In eii a.ssigncd, obtained a decree, and attached the property 
mortgaged. L objected tliui he had already purchased the iiitere.««ts of A, and on Iho 
^ objecti on l^iiijj^^luy^ed, 51 in.stit n ted a .suit against ii for a declaration of jiriority, and 
^^taHTeff a decree on the Otb August 187<>. In exceuiion of this decree the y»ropcrly 
first mortgaged was.'sold on the t(h Murch 1878, and, after saii^fyiiig the mortgage, a surplus 
of Rs. 7,Cb4 remuiiie<l. After tlie institution of fiie first .suit, and before I/s purchase, tho 
plaintiff instituted a suit upon lu" mortgage in the Tirhut Court, without having obtained 
leave to include^hut portion of the mortgaged properly situate in the Bliugalpiir di.«tnct. 
On the 17th July 1874, a decree was inade*in tliis suit. On the I7th January 1877, K 
obtained a decree on hi.** inorlga-^e, and shares of A and B in K w'ero sold, arui pijreha.sed 
on the 3rd September 1877 by N. The plairitiiV hud his decree transforrod for execution 
to the Bhagalymr Court, and he utt ached the surplus <al(--proeeed.'i and a Ja. 9g. share in E. 
This attachment was withdrawn on the objection of E, who dicw- out the surplus sale- 
proceeds. The share purehai^ed by N was also released from atlai'liiiient. * The plaint iff n»»w 
sued L, N, and the mortgag»jrs for a declaration that hU decree of the 17(h July 1874 
affected the E property, to rocoxwr the surplus sale-proceetl‘« from L and in the deuree 
should not be valid to the extent mcniioned, for u decree, decliii-ing liis prior lien on the 
property in E. It was contended for the defendants tliat the Tirhut Court had no jiJi‘i.»*dio- 
«tion in respect of the Bhag'^lpnr proyjerty ; that the suit was had for njultifariou.'*ness ; that 
certain persons, oo-sharor.s with the plaintiff, should have been imide parties ; and that the 
cause of action hafl t>een .split, //eld that the Tirliut Court had no jurisdiction in resyiect 
of the Bhagalpur property ; that the suit was not had by reason of mullifariousness ; and 
that It was not necessary to make the plaintiff’s co-sharers yiarties, as he might be regarded 
as contracting on beiialf of himself and the other members of the family us undisalosed 
principals. Held also tliat the (;uuse of actiem had been split. — Bungsee Singh e. Soodist 
LaU, I. L. B., 7 Cal. 739. [^Vug. 5, 1881.] » 

The plaintiffs brought a suit to recover certain sums of money from the defendants,, 
due to them under certain contracts' whiidi they alleged had been cnloi^ into by them- 
selves, and one A B, as agefit of the defendants, and a.sked for an account. The defend- 
aiits, in their written sialernerit, contended that there was no privity of oontimct betweeik- 
themselves and the plaintiffs, ami denied the alleged agency of A D. The plaintiffs, befiuie- 
tbe hea''!ftg, applietf to the Court to have A J> added as a party-defendant under ss. 28 aud 
32 o( Act X, of 1877, asking to he allowed to amend Uieir plaint so as to pray foY .felief 
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in the alteniafiTe against the original defendants or the said A 1), or both against the ori- 
ginal defendants and the said A D. Held that, under s. 218, they were entitled to the 
«rder on the authority of the case of Child «. Stenning (L. R. 5 Ch. D. 695). — Buddree 
3 >ob8 * 1 . Hoare, Miller, & Co., I. L. R., 8 Cal. 170. [Dec. 15, 1881.] 

BeI’EXdant No. 1, the tenant of certain land at fixed rates, on the 12th November 

1877, sold his interest in tlie laud to the plaintiff. At the time of the sale the land was 
In the actual possession of defendant No. 2, defendant No. l*s sub-tenant, against whom, 
however, defendant No 1 had obtained un order for ejectment on the 25tb June preceding. 

On tlio 25th March 1878, defendant No. 1 applied a second time for the ejectment of 
defendant No. 2, and while this matter was pending the plaintiff endeavour^ to obtaiu^ 
possession of the land, butsw:is resisted by defendant No. 2. He thtreupon institute^.O' 
oharge of crimiiml tre8pa.ss against the latter. This criminal pijweeding was pending 
when, on the 14ih September 1878, defendant No. I obtained a second order for d^ .dant 
No. 2’s ejectment. Under this order he obtained }>o.«ses8ioD of the land, and also of the 
nrop planted by defendant No. 2, which he sold to defendant No. on the 22ud September 

1878. On the 25th of the same month the plaintiff’s charge of criminal trespass against 
defendant No. 2 was dismissed, on the ground that defendant No. 1 was in possession, 
ahd the plaintiff had never obtained ])Osseshion under his pundiase. Defendant No. 1 
subsequently let the land to dofen^lant No. 4. The ]daintiff, alleging that three causes of 
^tion had accrued k> him- -r is. (i.) on the 12th November 1877, the date of the sale to 
him-*(ii.) on the 30th March 1878, wlicn defendant No. I api»lied a second time for the 
ejectment of defendant No. 2— and (iii.) on the 22nd September 1878, when defendant 
No. 1 took possession of the land-sued defendants Nos. j, 2, 3, and 4, claioiing (i.) pos- 
eessron of the land ns against them all ; (ii.) niesne-profits by way of damages for tl^ 
year 1285 Fasli (September 1877 Sejdember 1878), as against defendants Nos. 1 and • 

2; (Hi.) mesne-profits by way of damages for 1286 Fasli (Septembtr 1878— September 
1879), against defendants Nos. 1 and 3 ; and (iv.) mcsne-pnjfits by way of damages for 
1287 Faali (Soptomber 1879— September 1880), against defendants Nos. 1 and 4. Held 
by the Full Bench (Mahmood, J.^ dissenting) that the Court of first instance had pro- 
perly rejected the plaint, the suit being open to the objection that different causes of^ 
uction against different defendants separately had been joined, for which procedure no 
sanction was to bo found in the Code of Civil Frocedfire.— Narsingh Das e.*Mangal ^ 

Bubey, I. L. R., 5 All 163. [Aug. 26, 1882.] 

Tdb plaintiffs having obtained a decree for the pos.ses.«*ion of certain j£\pd.«. and having 
received formal possession thereof, brought a suit against 86 persons hoiimg distnllJu antf* 
separate tenures in those lands, on the allegations that, “on the plaintiffs attempting to 
measure the lands, and calling on the tciftuits to pay rent, ton of the defendants, described 
as prodAnne or headmen, formed a combination, and gained over the other defendants with 
a view to injure the plaintiffs; tliat through their help and endeavour th;^ remaining de- 
fendants failed to recognize the plaintiffs as laifdlords, and declined to pay any rent, or to 
allow them to measure the lands, driving away an amin who went to measure the lands 
on behalf of the plaintiffs, and thereby preventing the plaintiffs from exercising their pro- 
prietary rights; that the plaintiffs brought suits for rent against some of the defendants, 
and in those suits the defendants denied the plaintiff}’ title as landlords, whereupon the 
plaintiffs, seeing flie necessity of instituting a suit for declaring the defendants tenants 
of the land, withdew the suits for rent.” They stated their cause of action to “ he the 
defendants’ act of not recognizing us as their landlords, and thereby preventing us exer- 
dsing our proprietary rights in res^pcct of the land in suit, and not allowing us to make a 
measurement of that land, and also withholding the payment of rent ;” and prayed for a 
decree e.stablishing their proprietary right, and declaring the defendants to be their ten- • 
ants. Held that there was but one and the same cause of actfbn against all the defend- 
ants, viz,, a combination to keep the plaintiffs out of the enjoyment of the property {hey« 
had purchased ; and that the suit was not multifarious within s. 28 of the Civil Procedure 
Code. Held also that the declaratory decree prayed for CQuld be made notwithstanding 
the plaintiffs might have asked for nossession of the lauds. — Loke Noth Surma v, Keshab 
&ain*1)08s, I. L. R.,*13 Cal. 147. [April 19,1886.] 

29 * The plaintiff may, at Iris option, join as parties to the same suit all Extending to 
JMndwof pMtipIiabtoon or any of the persons severally, or jointly and 
eanie contract. severally, liable on any one contract, including ‘ 

parties to Gills of exchange, hundis, and promissory notea 

Tub drawer and ncceptor of bills of exchange turn be Joined as oo-defendonts hi a 
suit brought bv the holder of such bills.— Pestoojee Eduljee Ourdur v, Mina ■ 

A&y, I L. R., 3 Cal 641. [April 6, 1878.] 
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Reading ss. 28^ 29, and 32 of Act X. of 1877 together, that where an application ii 
made under s. 82 for the addition of a person, whether as plaintiff or defendant, such 
person should, as a general rule, be added only where there are questions directly arising 
out of and incidental to the original causes of action, in which such person has an 
identity or community of interest with the original plaintiff or defendant. — Naraini Kuaf 
V. Durjan Euar ; Naraini Kuar e. Piarey Lall, 1. L. B., 2 All. 738. [Feb. 2, 18^»] 

30. Where there are numerous parties leaving the same interest in one 
One party may sue or de- more of such parties may, with the 

fend on behalf of all in same permission of the Court, sue or be sued, or may 
interest. defend, in such suit, on behalf of all parties so 

interested. But the Court shall in such cases give, at the plaintiff’s expense, 
notice of the institution of the suit to all such parties either by personal 
service or {if from the number of parties or any other cause such service ia 
not reasonably practicame) by public advertisement, as the Court in each 
case may direct. 

A DEGREE against a kamavan of u Malabar tarwad, as such, is binding upon the 
members of that tarwad, though not parties to the suit,** in the absence of fraud or collu- 
sion. A kamavan is not a mere trustee, nor do the rulers of Courts of Equity as to tho 
necessity of making cestui que trusts parties to suits against trustees by strangers apply 
to the caso^of a kamavan and the members of the tarwad. Expl. 6 of s. 18, Cmi 
Procedure Code, is not limited to the case of a suit under s. 30. The members of a tarwad 
<daim under a kamavan, suing as such, within the meaning of expl. 5 of s. 13. Status 
of kamavan discus.scd. — Varanakot Naravanau Namburi v. Varanakot Nartyanan Nam- 
btiri, I. h. R., 2 Mad. 328. [Sep. 30, 1880.] 

If it is sought to make a decree in a suit binding on a Malabar tarwad, the procedure 
laid down in s. 30 should be followed if the members are numerous. — Elayachanidathil 
Konibi Achen v. Kenatumkora Lakshmi Amnia, T. L. B., 5 Mad. 201. [Mar. 8, 1881.] 


An« order under s. 14, Act XX. of 1803, should be mandatory, and not prohibitory. 

* Where a sacred book was kept 'at a temple, and was an object of veneration to the mem- 
bers of the sect entitled to worship there, held that a suit would lie under s. 14 of Act 
XX. of 1803.^ some of the persons interested in the temple, to restrain the Buperin-' 

<endefft frohi i^moviiig the book to another place, and that he should be directed to 
retain it as a portion of the furniture of the temple. — Dhurrum Singh f>. Kissen Singh, 
I. L. R., 7 Cal. 7b7. [July 14, 1881,] 

In a suit by two of the worshippers at a certain mosque, instituted after having ob- 
tained the sanction of the Advocate-General under s. 539 of the Civil Procedure Code, 
against the mutawalli of the mosque, ai^d two other persons to whom the mutawalli 
had mortgaged part of the endowed pro])erty to secure the repayment of a loan, it appear- 
ed that one of the mortgagees had sold some of the wuqf property in execution of a 
decree which he had obtained upon bis mortgage, and the property bad been purchased by 
the other mortgagee. The plairitilTsiprayed that the property ])urchased might be declar- 
ed to be wKqf‘, that the sale in execution might bo declared to bvs invalid; that a 
mutawalli might be appointed by the Court ; and that the costs of doing the acts of the 
mqf might be defrayed from the profits of tho property belonging to the endowment. 
Meld that, so far as regarded that portion of the prayer which fell within the provisions of 
e. 539 of the Code, the plaintiffs were not cntitl|d to sue, os they were not “ persons bar- 

• ing a direct interest in the tru.st” within the meaning of the section, and that the suit 
should have been institutefi under s. 14 of Act XX. of 1863 after sanction obtained under 
•8. iS. Held also that, though the plaintiffs might po.ssibly have obtained leave to sue 
under s.* 30 of the Code on behalf of themselves and tho other persons attending the 
mosque, they, not having obtained such lei^e, were not entitled to institute the suit for the 
purpose of obtaining the relief asked for in the othetiprayers of thq plaint. The pords, 
** trustee, manager, or superintendent of a mosque,” Ac., mentioned in Act XX. of 1863, 
mean the trustee, manager, or superintendent of a mosque, Ac., to which the provisions df 
the Act are applicable, not the trustee, Ac., of any mosque. And such persons are those 
to whom the provisions of Beg. XIX. of 1810 were applicable. The^ mosques, to 
which the provisions of that Begulation were applicable, were mosi^ues for the support of 
which endowments had been granted in land by the Government of the country or by 
individuals, and the mosques, Ac., to which the provisions of Act XX. of 1^3 applyi are 
not any mosques^ Ac., but any mosque for the support of which cndoimeiits in land have 
been made by the Government or private individuals.— -Jan. All e. Biun Nath Mundul, 
I. li. B., 8 Cal. 82. [Aug. 12, 1881.] 



57 


Saa 80.) PARTIES, AND THEIR APPEARANCES, Ac. 

A SiTBOBDlirATB Judge having permitted the junior vridow of a Hindu to be made a 
party to the proceedings in execution of a decree obtained b^' the senior widow against a 
debtor of their deceased husband, the High Court doclinod to interfere under s. 622 of 
the Code of Civil Procedure. Qumre , — Whether s. 32 of the Code of Civil Procedure 
does not give a Court discretionary power to add parties after adjudication of the ques- 
tion raised in the suit ? — Lingamm^l a. Tenkatamndil, I. L. R., JS Mad. 227. [Jan. 5. 
1883.] ^ • 

A striT by one or more creditors on behalf of other creditons f:»,unot bo entertained 
without the leave of the Court being obtained for its institution. Such leave cannot be 
granted at the hearing. — Oriental Rank Corporation t>. Gobiud Ijall Seal, I. L. R., 9 Cal. 
604. [Peb. 20. 1883.] • . 

A SHABRHOLDER of an Undivided x»iece of land sued three of his co-sharers., »o, he 
alleged, had trespassed on the land by hnilding llicrcon, for restoration of the laitd" to its 
original condition. The Court of lirsi instance tried and deterTiiinod the suit as brought 
and framed. The lower Appellate Court diHniisse<l the sufb on the ground that, there 
being many oo-sharers, the plaintiff could not alone sue, and, under s. 30 of the Civil Pro- 
cedure Code, the suit was l)ad. Per Stuart, C.J.--That the lower Appellate Court was 
right in holding that s. 30 of the Civil Procedure Code applied to the case, but that it 
was not rig^t in dismissing the suit, hut should have remanded it for the procedure pro- 
vided by that section. Also that the permission mentioned in s. 30 is express, and not 
constructive. Per Brodhurst, J. — That s. 30 was not applicable to the case, that section 
contemplating a case in which there are numerous parties, having the same interest in a suit, 
who are all before the Court, and all anxious to have the matter in dispute d/fiposedof, but, 
in order to save trouble and expense, are desirous that one or move of them shall sue«or^ 
defend on bchuLf of all in the same interest. Per Straight and Tyrrell, JJ. — That s. 30 
was not applicable to the case, the first part of that .•section im))lyitig that the plaintiff 
therein contemplated wishes to sue on behalf of other persons similarly interested in suing, 
they also wishing the same. — Hira Lai o. Bhairon, 1. L. R., 5 All. 602. [June 1, 1883.] 

PotTE persons of the Chitpavan caste brought a suit in 1876, alleging that they and 
the members of their caste in common with certain other (‘astes possessed the exclusive 
right of entry and worship in the .sanctuary of a teui]>1c, aad that the defcudants,*meDib6rs» 
of the Palshe caste, not being of the privileged castes, infringed that right in 1871 and 
thereafter by entering the sanctuary and performing worship therein. They prayed for a 
declaration of their right and an injunction restraining the dcfenflants J6roi» iuterferii^ 
with it. Hefd that the plaintiffs could maintain the suit for the personal injury*^ alleged 
to have been suffered by themselves by the pollution of their sanctuary, whether under the 
Civil J*roccduro Code of 1850 or that of*1877, s. 30 of the latter being merely regulative, 
not constitutive. Whether or not it could be contended that they and the defendants so 
represented their respective ca.stes that the decree in this suit should bin«i all members of 
the two ca.stes, would bo open to argumeut ii? any future (‘ase; but it might well be con- 
sistent with general principles to hold that certain judicial proceedings taken by or against 
a selecit number as representing a largo class might, if fuirlj' and honestly conducted, bind 
or benefit the whole class. — Auaudrav Bhikaji v. Shankar Baji, 1. L. R., 7 Bom. 323. 
[Juno 13, 1883.] ^ • 

A LANDLOUD having obtained a decree against the karnavan and senior auandravans 
of a Malabar tarwad, for the recovery of <;crtain lands demiscnl on perpetual leasb to the 
tarwad, on the ground that the tenure was forfeited by tlio denial of the landlord’s title 
by tho karnavan, the junior members of the tarwad sikhI the parties to that decree to set 
aside the decree and also tho forfeiture of the tenure, on the ground that the kamava^ 
bad acted improperly in denying the title of tho landlord. U> wjis found that the karna- 
van acted ftond fide in denying his landlord’s title and in defending the suit. Held that 
the plaintiffs could not succeed. —Gopalau r. Valia Tamhuratti, I. L. R., 7 Mad. 87^ 
[July 24, 1883.] 

Thb ** Majlis Islamia ” or Muhammadan Association ” of Meerut instituted a suit in 
its Awn name by its secretary. Held that, «s such Association had not, per se, any eUafur 
in laftr so to sue, the suit was ^ot maintainable. Semble that, had such Ass^iation em- 
powered one or more of its number to act for it in the matter of the suit in the manner 
provided 'by s. ^ of the Civil Procedure Code, the permission mentioned in that section 
might have been granted. — Muhammadan Association of Meerut u. Bakhshi Ram, I. L.. 
B., 6 All. 284. [Mar. 25, 1884.] 

The plaintiff sued to recover possession as muUoali of certain parcels of land, alleging' 
that they were dedicated as wwif, and that the profits were “ applied to the feeding of 
wayfarers and travellers, to lighting the mos<|ue and shrine in the evening, and to meeting 
the expenses of repeating prayers on the occasion of Id and Bakhrid, and that the saia 

ap*8. 
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promts were never spout for personal purposes/’ The plaint iff based her right to sue upon 
the fact that her deceased husband had been mutwah^ and she prayed that the property in 
suit might be declared wnqf; and that certain alienations made by her stop-ton since her 
husband’s death might be set siside. Held tliat the trust to which the suit related was 
one partly for charitable and partly for religious purposes. As far as it related to the 
former, it was goyerned by s. f>39 of the Civil Procedure Code, and if viewed iu the light 
of the latter, by Act XX. of 18*;3 ; and that the suit, not l)cing properly framed in com- 
pliance with the provisions of cither of those ena(;tinon1<s, was not ruHintainuble. Held, 
further, that even supposing the endowment alleged wiis neither a faiblic e.liarity within 
the meaning of s. 539 of the Civil Procedure Code, nor a religious endowment to which 
Act XX. of 1863 applied, the plaintiff was not entitled to sue alone, us it was clear upon 
the face of the plaint that she was not alone interested in the subjefit-matter of the suit, 
and therefore that she could only sue on behalf of all who were so intoreslod, having first 
obtained the leave of the Court, and olhcrwi^je complied with the provisions of s. 30 of the 
Civil Procedure Code.— Luti^unissa Bibi r. Nazirun Bil)i, 1. L. U., 11 Cal. 33. [Aug. 29, 
1884.] 

A LEOATEE cannot sue on behalf of himself and other legatees without an order of the 
Court obtained under s. 30 of the Civil Proredurc Code onabling him so to sue. Where a 

• le^tee, a minor, sued in llait form by her iie\t friend without .sue h an order, the next 
fncml was held liable for co.sts on his adducing no evidence to show tliat thtf suit Was for 
the benefit of the minor. — Geeroeballa l)abee i\ Cliunder Kant Mookerjee, I. L. B., 11 
Cal. 213. [Mar. 10, 1885.] 

The rul^ of English Law that no action can be maintained by one person against an- 
oUier for obstruction to a highway without proof of sjic'dal damage should be enforced in 

• British India as a rule of “ tH|uity ancl L^ood conscience.” S. 30 of tljp Code of Civil 

Procedure was not iiftendoil to alhni individuals to sue mi behalf of tlie general public, but 
to ensible some of a ebe^s having special illtcre.^ls to represent the rest of the class. — 
Adamson v. Annmigam, 1. L. U , 9 M ul. hJS. J 

A UECKEE having been obtained against the karnavan and senior anandravan of a 
Malabar tarwad, wborebv the tarwad wasdi<po.sses-e(lof eertaiii land, the junior members of 

f the tarw^id, who luul not Ix'eii ^nipleaded in the .suit, sued to recover the land. Held that 
the plaintilfs were ontItU d to rceo\er upon proof that ibo decree in tlio former suit wo* 
not .siib.'it/intially correct, and that they were not bound to prove main on the part of 
th(‘ir karna^iirijin defending tlie loriner suit jus u '’onditioii precedent to recovery.— Sridevi 
7. KefiT Eradi, I L. B., 10 Mad. 79. [Oci. 12, 1886. j 

In 1819, the Board of Revenue, acting uikI^t Reg. XIX. of 1810, interfered in the 
management of the a Hairs of a temple, in a suit relating to the affairs of the tcmplo 
instituted in 1878, it did not uppeJir whether an\ transfer of pro]itTty had been mado 
under s. 4 of A*ft XX. of ]b<J3, but it diil^appour that, in 1865, the Judge of Patna had 
appointed a manager of the temple. Held lliai the right (H the (lovernment otileers to 
control the affairs of the temple Imd been .siiflicicnlly proved. 8. 14 of Act XX. of 1863 
is generally applicable to all religiou.< endowments, and while it, in otiq sense, restrains 
the ordinary Courts from dealing with cases against trustees of religious endowments, it 
gives special facilities for .suits in the* principal (^ivil Courtt? of the district by any of tho 
persons interested in the.se cndowjiients. Qurere. — VVhcllier, considorVflg the provisions 
of 8. 3D of the Civil Procedure Code, the retention of s. 14 of Act XX. of 1863 is at all 
necessary ? 

31. No suit shall be defeated by reason of the misjoinder of parties, 

• Suit not to fail by reason and the Court may, in every suit, deal with the 

of qiiajoindor. matter iu controversy so far as regards the rights 

^*and interests of the parties actually before it. 

Nothing in this section shall bo deemed to enable plain tilt's to join in 
respect of distinct causes of action. 

In a suit instituted against six different parties, plaintiff prayed for khas possession 
of a four-anna share in a certain lot, or, in the iilternati^e, for a decree for arrears of rent 
against the defendants, or such of the defendants as should, on inquiry, appear to bo re- 
spectively liable. It appeared that ])laiutiff had been kept out of posso.«^ri by One only of 
the six defendants, and that, if he was entitled to a decree for arrears of rent, anotlw of 
the defendants was liable for a portion only of such yrrear.'<. Held (with reference to 

X. of 1877, ss. 31 and 45) that the suit w;is not improperly fmmod ; that there was no 
to the prayer for altemativo relief ; and that the suit should not have boon dis- 
iuis»e<lfor joinder of causes of action.— Janokiuatii Mookerjeo v. Kamruniun Chucker- 
Wty, I, L, B., 4 C»l. 94». [Jm. IT, 1870.] • 
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Two of the 9ons of a joint Mi takshara family, oonewtini? of the fatlmr,* three sons, 
and the widow an<] sons of a deceased eon, and carrying ou business in partnership, filed a 
suit on the 19th July 1880. upon a hatchitta, dated the Il’th December 1876. JMo time 
was fixed for the payment of money, but tho last paypiouf made and entered by the de» 
fendant oti the hatchitta was datod 30tli July 1877. On tho 2Cth July, when the case 
came on for hearing, it was objected by tho defendant that all the persons who sought to 
sue were not joined as plaintiffs. Thereupon, on tho application ol^the griginal plaintiffs, 
the father and the third son, who were described as the surviving partners of the deceased 
son, were added as plaintiffs, but not until the suit as against them Vas barred by limi- 
tation. Held tluit tho Court hud rightly exercised its discretion in adding' the 3rd find 
4th plaintiffs to the record, al ( hough the suit wits barred under s. 22 of the Limitatioa 
Act as against them. lT>ld also that tiie claim of tho original jdaiatiffs was likewisjiy.*. 
asmuch as they could only enforce tliat claim in conjurKition with the other .pbiintiffe 
whoso rights were barred iiinler s. 22 of the i^iinitalion Act. In actions of coiill^^ 3 it is 
the right of the dcfendanl, if ho takes tho objection in }>rnper time, to insist^iipon all 
persons with whom he has contraftled being joined as ]>laintilTs, and if, after the objection 
has been raised, the plainf ilT procreods with the suit without taking projKjr steps to add 
the person or persons vviu>se non-joindor has been objwiled to, and tho Court finds that 
the objection w;is woll-foninlcd, the suit must he dismissed. Baydonath Bag v. Grish 
Chuuder Itoy (1. L. U., 3 C^'al. dissented from. Held^ further, that tho suit would 
have been in time if all the pInintilTs had joined in the first instance. Per Curiam . — The 
words “prescribed period” in s. 20 of the liimitation Act moan, not tho period pre- 
scribed for the payment of the debt, but the proeribed period of limitation. Tarany 
Churn Nundee v. Shnikli Abdoor Uabmaii (2 C\ h. ii. 346) doubted. Thcite is no equity, 
but often much injustice, in allowing^ne joint contracti>r out of many to sue the defend- 
ant, notwithstiinding an objcr*fion duly iua<le by file latter, and the Court has no righPto^ 
allow one co-contractor to recover under such earcuni**! ane.es, though he nmy, no doubt, 
adjust the same which lie re<‘ovcrs with his eo-con tractors. As between the members o€ 
a joint family anyone or more maybe authorized by the rest to act as their a^eut or 
agents in any business-transaction ; but when a joint family or an^' members of it carry 
on trade in partnership und contract with the outside ])ui)lit; in tho course of that trade, 
they have no greater privileges than any edher traders; if they are really ]>artnors, they 
must bo bound by the same rule for enforcing their cofitracts in Courts of fiiw os thi' 
members of any other 2 >ai’tciorship. — Rainsobuk v. Rum Lall Kooudoo, 8 C. 1». U. 457. 
[Feb. 28, 1881.] 

The cre<litor of an insolvent, w’ho had assigned all his ]fi*opcrty tb tru'ibtees for 
the benefit of ail his creditors generally, sued him for liis debt, joining the trustees 
as defendants on the ground that they* had refused to register his claim. The trustee^l 
had refu.stHi to register tlio claim on the groinnl that tho i)lamUff had not applied for 
its registration within the time notified by Iheiii, and that he wo "1 not consent to 
abide by the order whicli tho High Cfiiirt miglit miko on an application by the trus- 
tees for its advico reganling the claims of cre<iitors who, liko tlie plaintiff, had applied 
for tho registration of tlicir claims after slkjIi time, but before the assets of the in.sol- 
vent had boon distributed. IMic tlecd of trust empowered the trustees to distribute 
the iLssets of the insolvent after a certain liiiic a^^ioug the creditors who had preferred 1 
their claims w>“. in that time, and declarod that they should not he liable for sucdi dis- 
tribution to cretlitors who had not preferred their claims within that lim« ; but it did 
not empower them to refuse to register claiuis made after that time, but before dia- 
tributiun of the assets. Held iiiut the trustees had been properly joined as defend- 
ants in such suit ; that their refusal to register the plaiuliirs claim gave him a cause 
of action against them ; and that, inasmuch as ihoplalntiir hadap]>liod for the registratiqn 
of his oluini before tho distribution of the assets, tho trustees had improperly refused to 
register it. — Ajudliia Nath v. Auant Das, 1. li. R., 3 All. 790. [Mav 11, 1881.] • 

A, B, 0, and D, wore tin' proprietors of a 2a. 13g. share in mauza E, and also of a 
2a. 13g. share in mauza F, hath in tho district of Bhagalpur. Qu tho 19th September 
18f 2, A, B, C, and D, mortgaged their shye.s in E ami F, together with property in the 
district of Tirliut, to the plaintiff. On tuo 24th March 1873, A mortgaged his share in 
£ and F to J. On tho I3tli Novembor 1872, A and B mortgaged their shares in E to K. 
On the 25th March 1874, J obtained a dooree on his mortgage, and the interests of A aud 
B were purohalbd on the 5th .January 1875 by L. On the 17th April 1874, M, to whom 
the first mortgage hud been assigned, obtained a decree, and attached the property mort- 
gagefl. L objected that ho had already purchased tho interests of A, and on the objeotioa 
being allowed, M instituted a suit against L for a declaration of priority, and obtained a 
decree oh the 0th August 1876. lii execution of this decree the property first mortgage 
was sold ou tho 4th March 1878, and after satisfying the mortgage, a surplus of £8/7,664 
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remained. After the institution of the first suit, and before I/s purchase, the plaiiitiff 
instituted a suit upon his mortgage in the Tirhut Court without haring obtain^ leave 
to iuolude that portion of the mortgaged properly situate iu the Bhdgalpur district. On 
the I7th J uly 1874, a decree was made in this suit. On the I7th January 1877, K ob- 
tained a decree ou his mortgage, and shares of A and B in E were sold, and purchased on 
the 3rd September 1877 by N. The plaintiff bad his decree transferred for execution to 
the Bh4>galpur Court/ and lie attached the surplus sale-proceeds and a la. 9g. share in E. 
This attachment withdrawn on the objection of L, who drew out the surplus sale- 
pn|3eeds. The share ]iiirohusod by N was also released from attachment. The plaintiff 
now sued L, N, and the mortgagors for a declaration that his dooreo of the 17th July 
1874 affected the E property, to recover the surplus sale-proceeds from Li, and in case the 
decree should not bo* valid to the extent mentioned, for a decree doelariiig his prior lieu 
ou the property in E. It was coiileuded for the defendants that the 'rirhut Court had 
no juAsdiction iu respect of the Bhagalpiir proiwrty ; that the suit was bad for raulti- 
fariousness; that certain persons, co-sharors with the plaintiff, should have been inado 
parties; and that the cause oi‘ action had been split. Ilcid that the Tirhut Court bad na 
jurisdiction in respect of the lihagalpur property ; that the suit was not bjid by reason of 
multifariousness ; and that it wit** not iie(;es'«ary to make t he plaintiff’s co-sharors parties, 
as he might be regarded as contracting on behalf of liiinself and the other members of the 
family as undisclosed principals. Keld aUo that the <’!fiise of action had been split. — 
Bungsee Sing v. Soodist Lall, I. L. R., 7 Cal. 739. [Aug. 5, 1881. J 

By the memorandum and Articles of Association of the new Dhurumsey Poonjabhoy 
Spinning am} Weaving Company, the plaintitf's tirin of M F and Co. wore tippoiiiUd 
agents of the Company' for twenty-five years, and it w:ls providcsl that they should have 
O’ thb general control and management of" the Cuinpany. Cl. 98 of the Articles provided 
that the .said firm, as such agent, should have full power and authority {inter alid) to 
appoint and to employ, in or for the purposes of tlio iransactioii and management of the 
affairs and business of the Company, such soliritois as they should think proper. An 
agreement, dated 20tli August 187 1, was also entered into between the Compaviy and the 
partners in the firm of M F and Co., their exemitors, administrators, and assigns, for th» 
time being conetituliug the partner.Hhi,p Jirm of M F and Co., whereby it was agre^ that 
.the said firm should be agents to the Company tor iwoniy-five years to buy and sell, &c., 
and particularly to exercise all the powers contained in cl. 98 of the Articlo.s of Associa- 
tion. Messrs. C and B were did} appointed soli«*iiors to the Company, and acted as such 
for a ooiisidci^blp lime^ Merwilfiji Framji, one of the members of the said firm of M F 
aiid Co., died in the middle of March 187d. The plaintiffs coin)>l.iuied that G, one of the 
shareholdors in the Company, became desiroiiM of ousting the plaintiffs from the position 
of agents of the Company, and of hw<*ming the mun.igiiig director of the Company ; that, 
in July 1881, ho procured bis own oleeiion, and that of certain nominees of his, as direc- 
tors of the Company; and, on the 8th August js.sl, procured the passing of a resolutiou 
at a Board-meeting to the effect that a** Messrs. and B, the ('ornpany^s solicitors, were 
also the solicitors of the agents, it wa.s dc<<irablc, for the interests of tlie Company, that a 
change should bo made, and that Messrs. II, C, and Ij, be appointed solicitors of the Com- 
pany. The plaintiffs alleged that the only object of passing the said resolution was to 
fucilitato the design of G, of ousting the plaintiffs from their agency, and getting the 
xoanagement of the Company for himself; tliat Mes.srs. H, C, and Ji, haiir been fur a long 
time the solicitors of G, and had boon a<lvising him in bis design.s upon the (*ompany and 
ux>on the plaintiffs, and they contended that the rovoltiiion was a breach of the contract 
between the Company and the plaintiffs and a violation of the Articles of Association of 
the Company. The plaintiffs sued G «nd two other directors of the Coinjiany, and the 
Company itself, and prayed for an injunction against the defciidmits to restrain them 
from^ committing any breaSh of the agreement of 2Hth August 1874, and in particular 
^ ^from^carrying into effect the resolution appointing Messrs, il, C, and L as solicitors for 
the Company, and to restrain them from doing any thing inconsistent with the memo- 
randuzn and Articles of Association. The defend*jnts contoiidod that the contract of the 
26th August 1874 had been dotcrniined by the death Merwanji Framji, and that, the 
powers conferred on the agents by cl. 98 of* the Artirlcs were, subject to the genentl 
powers of ^iiagemcnt, vested in the directors by the Ar Jcles, and that the case was uot 
one in which au injunction could be granted. Ueld that, having regard u> the memo- 
randum and Articles of Association, the contract was that the firm (ff M F and Co. for 
the time being should be the agents of the Company for twenty-five years, and that 
the right to sue ou the contract by its nature surviv^ to the plaintififii after the death 
of Merw4nji Framji. Held also that there being no provision either in the Articles 
of .iM^ociatioii or the agreement of 20th August 1874, that the power thereby, oonferred 
on .He acrents should be subject to the control or assent of the directors, there wiiirno right 
is the directors to interfere with the agents in the exercise of their powers otherwise than 
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as representing the Company in virtue of their general powera of management. It being 
admitted that the oooduct of the defendants would be supported by the Coriipauy in 
general meeting, owing to their having a preponderance of votps, KM tlmt, inasraucli as the 
Court would not, by a decree for specific performance or by injunction, compel the Com- 
pany to retain the plaintiffs in the confidential position of agents, it would not restrain 
the defendants or the Company from appointing a solicitor, which was only a violation of 
what was ancillary or incidental to the principal part of the contracf, vizty the agreement 
that the plaintiffs should be the agents of the Company for twenty-live years; and further, 
femhle^ that on the merits of the case the Court would not interfere oti behalf of the plaint* 
iffs. Counsel on behalf of the plaintiffs sought to obtain the injunction on the ground 
that the resolution of the 8th August 1881, appointing Messrs. II, C, and L solicitors o'* 
the Company, was contrary to the memorandum of Association, and, therefore, ultra viM; 
and, in order that this point might be pressed against the defendants^ it was propo|e(l that 
the plaint should be amended by alleging a cause of action in two of the plaldtihs a* 

»hareAolfierif as well us a cause of action iu all the plaintiffs as parties contracting with 
the Company. Held that, under the provisions of ss. 2() anfi 31 of the Civil Procedure 
Code (Act X. of 1877), the amendment could not be allowed. The plaintiffs, as share- 
holders and contractors, had not the same cause of action, by which words were meant not 
only the act complained of, but also the right violated by that act. Tke rights of the 
plaintiffs as contractors, alleged to4)e violated by the resolution, were rights given to them 
by their agreement ; but the rights of the plaintiffs as shareholders were riglits secured, to 
them by the Articles of Association.— Nusserwanji Merwanji Panday v. Gordon, I. L. tt., 

6 Bom. 266. [Sep. IK), 1881.] 

• 

32. The Court may, on or before the first hearing, upon the application Extending to 
Court may dismiss or add of either party, and on such terms as the Court J^vincial S. 
parties. thinks just, order that the jianie of any party, ’ 

whether as plaintifF or as defendant, improperly joined, be struck out ; 

and the Court may at any»^time, either upon or without such application, 
and on such terms as the Court thinks just, order that any plaintifi' be made 
a defendant, or that any defendant be made a plaintiff, and that the nltme of 
any person w»ho ought to have been joined, whether as plaintiff or defendant, 
or whose presence before the Court may be necessary in order to enai>lo the 
Court efiectually and completely to adjudicate upon and settle airthe ques-* 
tio& involved in the suit, be adde(^ 

No person shall be added as a plaintiff, or as 
plSS“« “ plaintiU; withou, his own cou- 


Any person on whose behalf a suit is instituted or defended under s. 30 
Parties to suits instituted may apply to the Court to be made a party to 
or defended under section 30. such suit. * 


All parties whose names are so added as defendants shall be served«with 
Defendants added to be a summons in manner hereinafter mentioned,, and 
eerved. (subject to the provisions of the Indian Limitation 

Act, 1877, section 22) the proceedings as against them shall be deemtid to ^ 
have begun only on the service of such summons. • * 


Conduct of suit. 


The Court may give the conduct of the suit^vi 
to such plaintiff as it deems proper. 


Plaintiff sued defendant for Haraages for slander of plaintiff’s sister. The Court, 
regarding the suit as defective for want of* parties, made plaintiff’s sister a co-plaintiff 
under i. 73 of Act YIll. of 181^. Held that the defect was one not to be remedied 
under that section, and that as there was no right of suit in the plaintiff, the suit should 
have bUn dismissfid.— Subbaiyar v. Kristnaiyor, 1. L. B., 1 Mad. 383. [April 8, 1878.] 

In a suit by the purchaser of goods by sample against the vendors for damages, on 
the ground that the bulk did not correspond with the sample, the vendors applied, under ' 
Act A. of 1877, 8. 32, to add the vendor to them on the same samples of the goods as a 
dofendiuit, alleging that the question between the plaiutitfs and themselves was the same as 
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that between themselves and their vendor. Iltld, refusing the application, that the plaint-- 
iffs ** ought not to have the vendor to the defeuduuts made a party to the suit, amd that» 
his presence was not necessary in order to enable the Court effectually and completely Uv 
adjudicate upon and settle all the questions involved in the suit.** — Mahomed Badsbah 
Kicol h'lemiug, 1. JL. 11., 4 Cal. 355. [JiUy 1, 1378.] 

B AND N, the n^ortgagoes of a inehal, grunted the mortgagors a lease of the mehal^ 
the mortgagors agreeing to i)ay the mortgagees a certain rent half-yearly on account of 
the right they hold iq equal .<hares, and that, in default of payment of such rent, " the 
mortgagees” should be enliilcd to sue for paymout. The mortgagors having made^ 
default in payment of the rent, and X refusing u» join in a suit agaiiusL the mortgagors 
to enforce payincn^, B sued them uluno for a moiety of the rent duo. Tiio itoveiiue 
Court of lirat instance hold, with reference to Act XV*111. of 1873, s. lOii, that B could 
not s,uo separately, iltid by the iiigli Court that tlie order of the Bovoinie Court of 
first appeal, directing (tliu) that the Court of iirsi instance should ru-lry the suit 

after making N a defendant ni the suit, was not illegal, iiotwittLsiandiiig tiial the provi- 
sion of Act X. of 1877, s. 32, wore not made applieaole to the [>roceduru of tlie Beveuua 
Courts by Act XVlll. of 1873. — 81nb Gopal o, Baldco 8uhai, 1. L. H., 2 All. 204!. 
CApril 15, 1870.] 

A SUED as only son and heir of his father B. the widow of B, having, with the 
concurrence of A, taken out Idlers of admiiiistraiion of B's estate, wjis, on the applica- 
tion ot A at the hearing of tlie suit, inudc a c«>-plaiutirt‘ under s. 32 of the Civil Proce- 
dure Code. Held that C ought not to ha\u been joined as a plaintiff in the suit, inas- 
much as A 'lias no right at all lo sue. 8. 32, as lar us the addiiion of plaintiff's is concern- 
ed, only applies to those cases in which the original party who brought the suit has some 
title to sue. Her Pontifex, J. The power given by s. 27 of the Code ought to bo exor- 
cised before the lirst hearing of the c:ise. Held liiat s. 2 of Act XX VII. of 18<J(> 
prohibited A from suing alone, for ulthougli he was, no doubt, beiiehcially entitled to 
recover it, yet there was no vexatious or fraiiduiunt witliiiolding of the debt wifhiu the 
moan 111 g of that section. Per (iartii, C.J. -A debt cannot be said lu be vexatious ly 
W'ithheld ** within the meaning of iJiat section simply be<‘au.^o the debtor omits to pay 
it.— Cliiuuder Coumar Jioy v, Gocool CUundcr Bhuliacharjce, I. L. It., 0 Cal. 370. [.Aug.. 

20, IbTO.j 

8 SUED X and it jointly and severally for certain moneys. The Court of first in* 
stance gave 8 decree for such moneys against X, and dismLssod the suit against B. N 
'appealed from the decree of the Court ol tir.st instance, but 8 did nut appeal frqm it. 
The Appellate Court, at the iirst hearing of X’s appeal, nualo it a rospoudcul, the i^iod 
allowed by law lor 8 to have prelerred an ap[>eal having then expired, and eventually 
rcver.'^ed the decree of the Court of Iirsi instance, disinissing the suit as agaiiKst N, and 
giving 8 a decwje against It. iL^Ld tbal, ^alihoiiglL the .Vppellale Court was comi>etout to 
make Ji a party to tlie appe.d under ss. 32 and 582 ot Act of 1877, yet it was not 
cximpeicnt, with reference to s. sz of Art XV. of 1877, to give 8 a dence against it, iho 
former not having appealed truiii the Uecree of ilie Court oi lirst niHLaiico within the 
time allowed by law. — Banjil Miig u. .Shoo Prasad Itain and aiioLlier, 1. B. H., 2 All. I«7, 
[Xuv. 17, i»7y.j • 

Held, reading ss. 28, 211, mid 32 of Act X. of 1877 togetlier, that, where an aiiplicu- 
tionds msvle under .s. 32 for I lie uddiiiou ol a person, wiiciiier us plainlilf or dvfetiikint, 
such person should, as a giiuj.il rule, be atldrU where there are <pies I ions directly 

arising out of and nicidcnial i«> the origniai caiist* ot aijlion, in whicii such port»on has an 
identity of cominunity oi interest with the original piainlilV or defendant. Two sutt.8 
against K. for possession efi the property ol B, dere.i.sed, were iusii Luted in the Court of 
the Subordinate Judge by parties claiming adversely to one another os heirs to B. Thu 
Subordinate Judge, on the applications of the plaintiffs in these suits, under h. 32 of Act 
X. of 1877, added tJie plain nils in the first suit as dofeiidauts in the soouiid, add tlio 
plaintiffs in the second suit as deferidanl.s in the first. Jletd on appeal by the defendant 
K from the orders of the Suboidinaio Jud^*, applying the rule siatotl al)ove, that such 
addiiion of parlies, not being necessary to enable the Subordinate Judge ** effectually and 
completely l<» adjudicate upon and settle all the questions involved iu the were hot 

prox>er. The principles on which s. 73 of Act Vi 11. of I85ti should b< interpreted enun- 
ciated by Sir Baruea Peacock in Jaygobiiid u. Gauri Persliad Shaha (7 W. B. 222)^ 
Baja Barn Tewari o, Lachman Per^had (8 VV. B. 15], and Ahmad liueaaiii e. Kbodom 
^io W. B. 3id ; 3 B. Li, B., A. C., 28] ; and tlie remarks of Pontifex, J«, in MuhamujAd 
Bafjb'hah V, Xicol Pleming (l. B, B., 4 Cal. 355), followed and applied* — Naruini Kuar 
llurjau Kuar ; Numini Kuur o. Piarey Lail, 1. L. U., 2 Ail. 738. [Fob* 2| l88(Kj 
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Ijf a emit for the partition of joint family property, the mortgagees of the right, title, 
•Bnd interest of^ the plaintiff, applied uiulor Act X. of 1877, 8. 32, to be added as parties. 
Held that their presence was not necessary in order “ to enable the Court effectually and 
tjompletely to udjudi('atc and settle uU the questions involved in the suit ” wit1)in the 
moaning of s. 32. Held also that that se<d.ion docs not contemplate any application to 
the Court by the person j»roposod U) ho addisl. — Mohindrohhoosun Biswas v. Shoshee- 
bhoosun Biswas, 1. L. U., 5 Cal. 882. [A]>ril 8, 1880.] • 

An order refusing an application nndor Act X. of 1877, s. 32, by a person to be added 
as a defendant in a suit, is not applicable. — Karman Bibi v. Misri Lai, I. L. R., 2 All. 904. 

[May 27, 1880 .] 

A PFKSON alleged to be a lunatic, 1 hough not found so under Ac# XXV. of 1658, im^y 
appear either by vakil or in person. Under s. 32 of the Code qf (’ivil Prooedb e no 
person can be added as a plaintiff unless he has previously consonied thereto ;%iTL. if a 
person objects to be added as a plaintiff, the proper course is to iiiaVe him a defendant. — 
Uma Sundari Dasi ». Ramji Haidar, I. L. H., 7 Cal. 242. [Mar. 7, 1881.] 

In a suit for rent, whore the defendant alleged that a person not on the record had a 
joint interest with the plainliff in the property in respect of which the rent w'as due, Ae/d, 
where the plaintiff disputed this, ^nd ohjected to such course being taken, that it wan im- 
proper to add such person as co-plaintilT, and that, if added at all, it should be as defend- 
ant, in order that the issue? belween him and the plaint iff might be properly tried. Held 
also that in such a ease an ap 3 )oal lies under s. 501 of the Civil Trocedure Code. — Googlee 
iibthoo r. Prem Lall Sahoo, 1. L. R., 7 Cal. 148 . [April 21 , 1881 .] « 

In a suit for rent at enhanced rate brought by all the shareholders in the estate tlfo « 
rent of which it was sought to onbaiice, it appeared that the notice oi^cnhancement issued 
under s. 14 of Act VIII. (B.C.) of IK(J0 had been issued at the instance of some only of the 
persons entitled to the rent. Held, by (^arth, C J., and Pontifex and Mitter, JJ. (Morris 
and McDoiioll, JJ., that the suit would lie. T*rc Garth, (J.J. — The right 

to enhance rent from time to time as occasion arise.s is one of those incidents of the con- 
tract which the landlords or any of them have aright to enforce. "Where some of the 
co-shnrers reftjscd to join in a suit to enforce such right, tke co-.'^barers desirous oT bring-., 
ing the suit may do so niule.r s. 82 of the Civil Procedure Code (Act X. of 1877), making 
the recusant co-sharer.s dcfeiidant.<4. iVr Morris and McDonell. JJ. — A suit cannot be 
brought by a co-sliarcr in a<*tual sc]»anitc receipt of a share of the ^pnt fo» enhanced rent 
of his share, though noti(;e he served in re.s 3 »ect of the whole rent, and all the co-sharerff 
be made parties to the suit. Nor will a }yiit for arrears of rent at enhanced rate, brought 
by all the shareholders, lie where the luiticc of enhaiiceniont under s. 14 of Act VIII. 
(B. C.) of 18(59 has been issued at the instance of .some onl^' of tlio persons entitled to the 
rent. Per (wartb, (’.J. — Those persons who aw? entitled to sue as laiulloi*.ii have also the 
right under s. 14 of Act VIIl. (B.C.) of 18(59 to give the nccessjiry previous notice. 
Per Morris, J. — The person to whom llic rent is pavable must, where more persons than 
one are entitled to receive the rout, signify all such persons. — Chuni Singh u. Hira 
Mahata, 9 C. L. R. 37. [June 17, 1881.] 

The words ip para. 1 of s. 53 of the Code of Civil ’Procedure (Act X. of 1877), 

“ at or before the first hearing,” are merely directory and not mandatory, and therefore 
a plaintiff may, subsequently to the “ first hearing,” amend his plaint, provided such 
amendment does not alter the original character of his suit. The plaintiffs (mortgagors) 
in a suit against their mortgagees sought tydy for production of the mortgage-deed or 
for an a<!C0unt, although the averments in the plaint warranted a prayer for redemption. 
8ubse<iuently to the first hearing of tlie suit they apiilied te be allowed to amend the* 
plaiut by adding a prayer for redemption. Held that the provisions of s. 63 of the Civil 
Procedure Code (Act X. of 1877) did not preclude the Court from permitting the amend>»'- 
ment to bo made. It is competent to a Court, at auy time before passing a do<?ree, to 
frame an additional issue emhmcii)^ a matter not included in the plaint (provided it be 
not Inconsistent with it), or in the written , statement, but which may appear upon the 
allegations made on oath by jjho parties, or by any person present on their behalf, or 
made by the pleaders of such parties or persons. S. 34 of the Civil Procedure Code (Act 
X. of 1877) limits the time within which a defendant may object for want of parties, but 
it does uot so Unfit the right of the plaintiff to add parties. In some cases s. 34 would 
not prevent even a defendant from objecting to the want of a party after the first hear- 
ing, where alter the first hearing and before decree a co-parcener or remainderman 
or reversioner is horn, or where a woman who is a party is married to a man who is not 
a party to th^ suit. The objection did not exist at or before the first hearing, and there-^ 
fore coifid not have been made or waived by the defendant ; and if he made it at the 
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earliest opportunity after it came into existence, he would have satisfied the spirit oC 
8. 34. — Modhe (R. and N.) v. Bon^re (S.), I. L. B., 5 Bom. 609. [Aug. 2, ISSl*] 

The object of s. 32, which enables a Court to add parties whose presence before the 
Court may be neca'ssary to enable the Court cfTectuully and completely to adjudicate upon 
and settle all the questions involved in the suit, is to enable the Court to try and deter- 
mine, dice for all, material questions common to the parties, and to third partW> and not 
merely questioAs between the parties to the suit. — Vydian^^yyan «. 6£taraml.yyanf 
I. L. R., 6 Mad. 62. , [Oct. 24, 1881.] 

The plaintiffs brought a suit to recover certain sums of money from the defendants, 
due to them under certain contracts which they alleged hiid been entered into by them-^ 
selves and one A l)«aH agent of the defendants, and asked for an account. The defend- 
ants, in their written statement, contended that there wsis no privity of contract between 
thetm^elves and the plaintiffs, and denied tlie alleged agency of A 1). The plaintiffs, beforo 
the hearing, applied to the Court to have A J> added as a party-defendant under ss. 28 and 
32 of Act X. of 1877, *<isk*ng to be allowed to amend their plaint so as to pray for relief 
in the alternative against the original defendants or the said A D, or both against tho 
original defendants and tlie said A 1). Ile/d that, under s. 28, they were entitled to tho 
order on the authority of the case of Child. r. Stoiining (L. R , 5 Ch. D. 695). — Buddreo 
Boss r. Hoare, Miller, and Co., I L. R., S Cal. 170. (Jlec. 15, 1881.] 

The Secretary of State is not a noce^tsary party to a suit to set aside a .sale for arrears 
of revenue, but the Government liave sncli interest as would, on their application, entitle 
them to be made a party. S. 42 1 of the Civil Procedure Code does not preclude a Court 
from adding the Secretary of State as a necessary party under s. 32 of the Code. — Bal 
^ Mokooiid lill V. Jirjudhun Roy, I. L. R., 9 Cal. 271. [June 23, 1882.] 

Buhixg the hearing of a suit for recover^' of imtnoveable property it appeared from 
the evidence and certain documents put in that the pinintitf hail mortgaged his right, 
title, and interest to a third pcr.<on, by v% horn the suit ivas practically being carried on. 
On an application the defendant for the mortgagee to bo added as a party-defendant 
under the proWsions of s. 32 of the Civil Procedure Code, the Court directed a rule to 
issue, calling on iiim to show cause w'hy he should not he added as a party-defendant or 
„ give .security for costs. The rule was not applied for on petition or affidavit, and sot out 
no grounds for the application at all. On an objection taken by tho mortgagee at tho 
hearing of the rule, held that the grounds should have been stated on affidavit or have 
appeared op the face. of the rule, and that tho mortgagee was entitled to know wliab he 
^liad to answer, and consequently, the rule being informal, it was discharged with costs. — 
Kamnarain Kallia r. Monoe Biheo, and Kamnaraiii Kallia t;. Gopal ]>o.s8 Sing, I. L. R.» 
9 Cal. 735. [Feb. 22, 1883.] 

The plaintiff in a partnership-suit, to which there were twenty-one defendants, applied 
to the Court fefi* leave to u ithdraw the suit, or that the suit might he dismissed. Ten of tho 
defendants supported the plainlifPs application. Two of the defendants objected, and 
applied, under s. 32 of the Civil Procedure (.(kIo (Act X. of 1877), that they might be 
made plaintiffs, and that the plaintiff might be made a defendant. The Court granted 
their application. — Edulji Munchcrii liVach6, v, Yullebhoy Khaubhoy, I. L. R., 7 Bom. 
167. [Mar. 1, 1883.] 

y SUED his brothers for his share of the estate of their deceased father, the father 
and sons being divided. Y having been, transported for life, his sons applied to bo 
made plaintiff.s in tlie suit on tlic ground that they liad a joint interest with their father 
ill their grandfather’.^ e.state. Held that, under the circumstances, the application was 
• properly granted. — Narakka v. Nara3aiia, I. L. R., 6 Mad. 331. [Mar. 2, 1883.] 

. A SUED V and S to e.stablish his right to attach a certain house in execution of a 
decree obtained by him in a previous suit. Jn their written statement the defendants 
alleged tliat A had obtained the decree in que.stion by fraud. Shortly before the pre.«ent 
suit, Y had mortgaged the hoii.«c to H for Rs. 33,600. Alioiit throe weeks after the suit 
had lieen filed, U advanced a furthei sum of Us. 5,0(X) to Y on the same security, and on 
the same day (12th Becember 1881) enterdd into an agreement with Y, by which ha 
agreed to buy the bouse for R.s. 45,000, the sale to bo'completed immediately after the 
decision of the pre.sent suit. The agreement provided that Y should defend the suit ; 
hut, if tho result of the suit should bo to establish the plain tiiTs righfT to seize the bouse 
ill execution, then that H' should be at liberty to cancel tho contract of sate. Bubso- 
quently Y wrote to H, declaring his intention of abandoning hts defence. H tboreupon 
aj^licd to be made a defendant to the suit, in order to protect the house from the plafnt- 

JleM that H was entitled to be made a party under ss. 32 and 372 of the Civil 
J*rocedure Code (Act XI Y. of 1882). Held also that the agreement of 12th December 
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fUXLou^ted to an ohiolute sale, by V to 1|, of the equity of redemption of the house 4i 
question, and that it was not champertous.>-Ahmedbhoy Hubibhoy v, VuUeebboy C&s- 
oumbhqyr 1. L. A., 8 Bom. 38S. [May 5, 1884.] 

Ai/thouoh a Court is bound by s. 368 of the Code of Civil Procedure to place on 
the record the name of the person alleged by the appellant to be the legal representatira 
of a deceased respondent, nevertheless, where a person, other than the .person alleged by 
the appellant to be such representative, claims, on good primd facie- grounds, to be the 
representative of the deceased respondent, and the interests of the person entitled to the 
estate of the deceased may be prejudiced, the I'ourt should, under s. 82 of the Code of 
Civil Procedure, proceed to make such claimant also a party to the appeal.-<-Athiappa e. 

Ayanna, 1. L. B., 8 Mad. 800. [Oct. 20, 1884.] • 

TliEB8 is no power in the Code of Civil Procedure (Act XJV. of 1882) to mke a 
party to the suit a co-appellant. 6s. 32 and 582 of the Code give to an AppoitMA Court 
power only to strike out the name of a party, or to direct new per tics to l^ added to the 
suit, whether es plaintiffs or defendants. — Vdsudev Balkriskna o. Salub&i, I. L. B., 10 
Bom. 227. [Sep. 7, 1885.] 

A CouBT may, in the exercise of its discretion under s. 32 of the Civil Procedure 
Code, add a party to a suit upon his own appHeation.'-Babbaha Klianum v. Koor Jehan 
Begum alia* Darlim Sbahiba, I. 11., 13 Cal. 90. [Mar. 12, 1886.] 

An order rejecting an application under s. 32 of the Civil Procedure Code to be made 
a party to a suit is not appealable under cl. 2, s. 588. ~ Abiruuissa Khatoon a. Komu- 
runnissa Khatoon, L Xi. B., 13 Cal. 100. [April 13, 1886.] • 

A MITTA held by tenants in common was sold for arrears of revenue at a time wboiP 
the owners of a moiety thereof were minors, lu a fc.uit brought b>s the mother of these 
minors on their behalf against the Collector to set aside the sale, the District Court held 
that Beg. X. of 1831, s. 2, absolutely debarred the Collector from selling the estate of the 
minofs during their minority, and set aside the sale so far as their interests were concern* 
ed. Heldf on appeal, that the minors not l)eing sole proprietors, their estate was not one 
of which the Court of Wards could assume the management, and, therefore, s. % of Beg. 

X. of 1831 did not affect the sale. In the above-mentioubd suit the plaintiffs imple^^ 
also the other previous owners, of whom one was the purchaser at the sale. Two others, 
in their written statement, plcailed that the puroluise had been made in fraud of their 
rights, and claimed to be still entitled to their shares in the mitta* 0 D thdgfbund that tbo 
piirohaser must be held to have purchased for their benefit (Indian Trusts Act, 1882, s. 80). 

They further claimed that, should the svle be sot aside so far as the plaintiffs' interests wera 
ooncerued, the sale of their interests also should be held to be null and void. Before tho 
.suit came on for hearing the District Judge, »vp moiv, ordered that tl^'^e two defendants 
should be made plaintiffs in tho suit under 8.^2 of the Code of Civil Procedure. At tba 
date when this order was made, the claim of these defendants, had they sued to set aside 
the f^ale in their own interest, was barred by limitation. Held that the order was illegal. 

—Krishna v. Mekamperuma, I. L. B., 10 Mud. 44. [April IB, 1886.] 

33. Where a defendant is added, the |)laint, if previously filed, shall^ Extend^ la 
Wliere defendant added, unless the Court direct otherwise, be ameiyled irt 
plaintiff to amend, such manner as may be necessary, and an amended 

copy of the summons shall be served on the now defendant and the original 
defendants. 

34s All objections for want of parties, or for*joinder of parties, who Ditto. 
Tim. for taking objection. no interest in the suit, or for misjoinder ^ 

as to non-joinder or mis* co-plaintins or co-defondaiits, shall be taken at thp 
Joinder, ^ easliost possible opportunity, and in all oases be- 

fore the first hearing ; and any such elgootion not so taken shall be deemed 
to have been waived by the defendant, 

Thb wordidn para. 1 of s. 63 of tho Code of Civil Procedure (Act X. of 1877) 
at or before the first hearing," are merely diretitory and not mandatory, and there^ 
fore a plaintiff may, subsequently to the first hearing," amend his plaint, provided 
Buob ^pdmept does not alter the original character of his suit. The pkintifta 
(n^ortgj^rs) ip a suit against Ih^r mortgagees nought only for production of the 
mortgagd4s0d or for on account, nllbougb tb© ATorjgonts m the plaint ifimtttsd 

9. P.8. 
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1 L prayer for redemptioo. Subsequently to the first hearing of the suit they iippUed 
to be allowed to amend the plaint by adding a prayer for redemption. Seld t^t the 
proTistons of s. 68 of the CWil Procedure Code (Act X. of 1877) did not preclude 
the Court from permitting the amendment to bo made. It is competent to a Court, 
at any time before passing a decree, to frame an additional issue embracing a matter 
not included in the plaint (provided it bo not inconsistent with it), or in the written 
statement, but which "may appear upon the allegations made on oath by the parties, or by 
any person present on, their behalf, or made by the pleaders of such parties or persons. 
S. 34 of the Civil Procedure Code (Act X.of 1877) limits the time within which a defend- 
ant may object for want of parties, but it does not so limit the right of the plaintiff to 
add parties. In eoipe eases s. 34 would not prevent even a defendant from objecting to 
the want of a parly after the first hearing, e. g., where after the first hearing and before 
decree- a co-parcener dt remainderman or reversioner is born, or where a woman (who is 
a party) is married to a man who is not a party to tlie suit. The objection did not exist 
at or before the first hearing, and therefore could not have boon made or waived by the 
defendant ; and if he made it at the earliest opportunity after it came into existence, he 
would have satisfied the spirit of s. 3^1.— Modlie (R. and N.) v. Donger (S.), I. L. E., 5 
Bom. 609. [Aug. 2, 1881.] 


Bxtetiding to 
Provincial S. 
X Courts. 


35. When there are more plantiffs than ofio, any one or more of them 
Each of aevoral plaintiffs authorized hy any other of them to appear, 

-or defendants may authorize plead, or act for such other in any proceeding 
any other toftippear, &c., for under this Code: and in like manner, when there 
are more defendants than one, any one or more of 
them may be autfiorized by any other of theui to appear, plead, or act for 
such other in any such proceeding. 

Authority to bo in writing, The authority shall be in writing signed by 

signed and filed. the party giving it, and shall be filed in C^urt. 


Recognized Agents and Pleaders, 


36. -^ny appearance, application, or act in or to any Court, required 
" Appearances, kc., may be aithorizwl by law to be made or done by a party 
in person, by recognized to a suit or appeal in such Court, may, except when 
-agent, or by pleader. therewise expressly provided by any law for the 

time being in force, be made or done by the party in person, or by his recog- 
nized agent, or by a pleader duly appointed to act on his behalf : 

Provided that any such appearance shall be made by the party in per- 
son, if the Court so direct. 



None but barristers and attorneys have a legal right to practise in the Bombay Court 
of Small Causes. Neither ss. 2 and 36 of the Code of (Jivil Procedure (Act No. XlV. of 
1882), nor ss. 38 and 76 of the Prosideney Small Cause Courts Act (No. XV. of 1882), 

f ive the pleaders of the Bombay High Court that right. The provisions of s. 47 of Eeg. 

L of 1827, authorizing persons holding sanads from the High Court to practise in the 
^Mofussil Courts, are still ip force. Per Bay ley, West, Pinhey, and Latham, JJ.—S. 2 of 
the Code of Civil Procedure, 1882, does not give every pleader a title to appear and plead ; 
- it only enacts that pleader means every person entitled to appear and plead for another 
in Court, and includes an advocate, a rah7, and an attorney of a High Court. Conse- 
quently, if pleaders or vaWs, who are the same class of practitioners, are not entitled by 
law to appear or plead for another in Court, the definifion of * pleader* gives them n<y new 
right or Etatw, The words in s. 36 of the Code of Civil Procedure (Act XIV. of 1882), “ by 
a pleader duljf appointed to act on his behalf,” do not singly mean a person duly appointed 
by the party in the suit, but a pleader duly appoint;ed according to law regarding pleaders 
in force in the particular Court.— /a re Pleaders of the High Court!* I. L. R.* 8 Bom. 
105. [Dec. 14, 1883.] ^ 


37. The^ recognized, agents of parties by whom such appearances, 
Bec'ogniwd a^lications, and acts, may be made or done, 
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Sec. 87.] 

(а) persons holding general powers of-a(torney from parties not resident 
Penons holding powem-of- ^tMn the local limits of the jurisdiction of the 

attorney from parties out of Court within which liniits the appearance, appii- 
Jurisdiction. cation, or act, is made or done* authorizing them 

to* make and do such appearances, applications, and acts on behalf of such 
parties ; * • - 

(б) mukhtdrs duly certificated under any law for the time being in 

Certifloated mukhtiSr.. holding special powers-of^ttorney author- 

izing them to do, on behalf ot their prinoipalSp 
such acts as may legally be done by mukhtdrs ; • 

(c) persons carrying on trade or lousiness for and ins the names of T'arties 
Persons carrying on trade resident within the local limits of the*ju. isdic- 

or business for parties out of tion of the Court withip which limits the appear- 
jurisdiction. ance, application, or act, is made or done, in mat- 

ters connected with such trade* or business only, where no other agent is 
expressly authorized to make and do such appearances, applications, and acts. 

Nothing in the former part of this section applies to the territories now 
Recognised agents in Pan- administer^ respeetivcly by the Keutenarit-Go- 
jdb, Oudh, and Central Pro- venor of the Panjiib. and the Chief Commissioners 
▼inces. of Oudh and the Central Provinces ;^but in those 

territories the recognized agents of parties by whom such appearance8,*ap» 
plications, and acts, may he made and 'done, shall be such persons as the 
Local Government hiay, from time to time, by notification in the olheial 
Gazette, declare in this behalf. 


To satisfy the conditions of s, 70 of the Civil Procedure Code (Act X. of 1877) as to 
service of summons on an agent, there mu'^t he a person Residing without the local juris- 
diction, but carrying on business or >iork ^\ithin those limits by a nianagcr or agent, and 
sued on account of such work — that is, business either acluafly itself carried on by the 
agent or manager, or forming jiari of the busiiic^.s in the sense of a copneoted course of 
trausaolions to the management of wliich he has been duly ajipointed. Sa.^(> and 37,^1. 
r, are to be construed together, and are intended to carr 3 ' out the same scheme of relief, 
which rests upon the idea that where an a^ont lias been put forward substantially to take 
the place of liis principal within a particular jurisdiction, he sliould take the place of such 
principal (at the option of any person who has dealt with him) in an\^’egal proceeding® 
that may arise out of the business or workin which ibc agent has been virtually a local 
principal. The mauager or agent coiilemplaled bv the Code is mie who has an initiative 
and independent di.scretion, albeit subject possibly to principles and general orders pro- 
scribed for his guidance. A mere servant employed to carry out orders or to execute a 
particular commission, or a fa<?tor or common agcu4 who is not identified with the firm for 
which he aots, such an agent. The firm of Oanesh liall Soonder I.a!l carried oa 

business at Agra. It had no place of business in Jlomba,y, but it employed G as jts agent 
in Bombay in certain dealings which it had with the plaintilf. The letters and telegrams 
of the firm to G were sent to the plaintiff’s plat^o of business, or addressed to G as an 
individual, not in the name of the firm. G did not himself initiate any business, or m 
any way stand belwoou his empIoycr^s firm and the plaintiff. Held that G was not the 
defendant’s mauager or agent within tlic meaning of the Cifll Procedure Code, s. 78, and 
that, in an action against the defendants, servic*e of summons upon him was not dbe sf*r- 
viue. G in particular instances drew hundi's on the firm of Ganesh Lall Soonder ' 
which that firm duly accepted and paid. Held that ho might reasonably be deemed their 
ag^nt or mauager for this particular kind of business, if for no other ; and service on him 
might probably suffice in the case of a piaintitf suing on huudi-transactions as with the 
firm through him. Service ui^uly made under s. 7U does not become effectual by reason 
of the fact of such service being" subsequently notified to the parties really interested ee 
defendants. Service diil.v effected under s. 76 is effectual without reference to 

the circumstance of its being or not being communicated to the real defendants. — Gocul- 
dto Bw&rkadds v, Gaueshl&l lialasroy, I. L. B., 4 Bom. 416. [June 22, 1880.] 

Thk term ' non-resident’ in s. 37, cl. a, of the Code of Civil Prooedure (Act X. of 1877), 
covers every absence w hich may reasonably be supposed to have been within the contenb- 
plation of the Legislature in using tliut term ; thus, where a M&rwddi bad resided for 
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forty year$ at Pen, and had also a place of business there, hut who had gone to hi^ native 
country to get his sisters married, and bad been absent upwards of four months, it *wae 
held that he was * non-resident * within the local limits of the jurisdiction of thO P^n 
Court, and that a person holding a general power-of-attomey from hhn was a recognis^ 
agent within the moaning of the section.*— Rd^mchandra S&khar&m «. Kesha? Durgdfi, 
1. L. E., 6 Bom. 100. [Dec. 12, 1881.] ^ 

A SUIT was brou}^t by the Political Agent, Southern Mar&tha Country, as admihid- 
trator of the estate of the Chief of Mudhol, who was desoribed in the plaint as beihg nine- 
t^n years of age, to eject the defendants from certain lands, belonging to the Chief, 
situated in the i&t&ra District. The defendants raised a preliminary ohjecttou tO thb Kifsti- 
iutioD of the suit by the Political Agent, on the ground that h^ was neither a certificated 
guardian of the Chief 'under the Bombay Minors’ Act (XX. of 1864), nor a recognize agefit 
within the meaning of s. 37 of the Civil Procedure Code. Held that the impoitit- 
ment, 6y Government, of the Political Agent to manage the estate of the Chief of Mudhol 
during a certain period could not give him the position contemplated by the Bombay 
Minors’ Act (XX. of 1864). ^*ith reg-ard to property in British India, he had no authority 
to sue on behalf of the minor, without obtaining a ccttificate of administratioq under the 
Act. Bald also that the Political Agent was not a recognizefl agent ” of the Chief 6f 
Mudhol within the meaning of s. 37, cl. e of the Co<lc of Civil Procedure. Beld ohm 
that the irregularity of the Political Agent’s suing ftfi* the Chief, without authority, 
was one affeoting the merits of the case, though not the jurisdiction of the Court. If the 
Political Agent was not properly representing the Chief, he had no merite, no right as 
against the defendants. The District Jadge m\s, therefore, right in reversing tho decrees 
of the first Cdlirt, s. 578 of the Code of Civil Procedure having no application to the pre- 
^eiet case. — Venkatiuv Kaje Ghorpade c. Mudliaxar Kumebandra, 1. L. K., 11 Bom. 63. 
[July 28, 1886.J 


38. Processes served on the recognized agent of a party to a suit 6r 
Service of process on re- appeal shall be as eflectua) as if the same has been 
cognized agent. served on the party in person, unless the Court 

otherwise directs. 


The provisions of this Code for the service of process on a party to a 
suit shall apply to the service of process on his recognized agent. 

. 39« The' appohitment of a pleader to make or do any appearance, ap^ 

1 A plication, or act as aforesaid, shall be in writinfr, 
Appointment of pleader. appoi..tn.ent shall W filed in Court 

When so tiled, it shall be considered to be in force until revoked with 
the leave of tKe Court, by a writing signed by the client and tiled in Courts 
or until the client or the pleader dies, or all proceedings in the suit are 
ended so far as regards the client. 


No advocate of any High (Court established by Boyal Charter shall Ve 
required to present any document empowering him to act. 

Processes served cn the pleader of any party, or left at the office 
Service of process on or ordinary residence of such pleader, relative to a 
pleader. suit or appeal, and whether the same be for the 

personal appearance of ^ the party or not, shall be presumed to be duly cosa- 
munjeated and made known to the party whom the pleader represents ; and, 
«*«wle68 the Court otherwise directs, shall be as eiTectual for all purposes in 
relation to the suit or appeal as if the same had been given to or served on 
the party in person. 


41. Besides the recognized agents describefl in s. 37, any person resid- 

Ai(.nttor«K>iv.pr«ces.. of the Court may bo 

appointed an agent to accept servict of process. 
Such appointment may be special or general, and shall l»e made by an 
Hia apfioiotmcnt to be in instrument in writing, signed by the principal ; and 
to he filed in such instrument, or, if the appointment be general, 
a duly attested copy thereof, shall bo filed in Court. 


Court 
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CHAPTER IV. 

Op the Frame op the Surf. 


42. Every suit shall, as far as practicable, be so filmed as to afford 
ground for a final decision upon the subjects itt 
Suit hew to be framed. dispute, and so tO prevent further 'litigation con- 
cerning ^them. • 

In dispoflin}? of a second appeal, the Hitrh Court is competent, under Act X% of 
187^, 8. 42, to consider thj question whether the plaintiff has any cause of action or not 
although such questioti ha.s not been raised by the defendant-appellant in the CofMS 
below or in his memoriindum of second appeal, but is raised for iho*first time at tlte ear-> 
in); of such appeal.— Ijachman Prasad u. Bahadur Singh, I. L. B., 2 All. 884. ^lay 
1880.] 

Under rs. 42 and 43 of the Civil Procedure Code, plaintiffs must bring their entire 
claim and every remedy enforceable in respect of that claim into (>ourt at once ; and, if 
they fail to do that in any suit, they cannot afterwards avail themselves of any remedy ot» 
which they have not chosen to insjjst in the first suit. Suits for enhanced rent, and suit# 
for rent, are claims arising in respect of the same subject-mailer, and a plaintiff cannot 
be allowed, after having uiisucces*ifu1ly sued for rent at an enhanced rate, to sue for the 
original rent for previous vears — Kunriock Chuuder Mookerjee c. Guru Dass Biswas, 

I. L. B., 9 Cal. 919. [MaV 31, 1883 ] ^ 

B PURCHASED two Ijouscs iindcr the same sale-deed. Four yetirs afterwards, ke ^ 
sued for possession of one of the houses, alleging that he had been dispossessed by the 
ancestor of the defendant. Subse/juciitly he .sued the same dofenchint for po-ssession of 
the other, alleging that, at the time when he instituted the former suit, he had already 
been dispossessed of the house now in question, and by the s:ime person. Held that ai-< 
though the plaintiff’s title to both hou.ses rested on the title a(*quircd by him under one' 
and the same sale-deed, yet the cause of action, riz., his ouster from the two houses ou 
different occjisions, gave rise to two separate causes of action, which he was not }y)und to 
Join in the former suit, there being nothing in the Civil Vrocednro Code to compel hiTiT 
to do so. Jardinc Skinner and Co. r. Banee Shama Soonduree Debia (13 W. B. 19fi) 
anVl Bam Sunder Saha a. Uclannev (20 W. K. 103) referred to.— Riav^ullah Khan 
NasirKhan, I. L. B., 6 All. 61G. ^July 8, 1884.] . * ♦ 


43. Every suit shall include the whole of the claim which the plaint- Extending to 

« ^ Is entitled to m.ake in respect of the cause of J^oyincial S. 

Soittoinclnde whole claim. .. . . , • , .. C. Courts. 

action ; hut a plaintiff may relinquish any portion 

of his claim in order to bring the suit vrithin the jurisdiction of any Court. 

If a plaintiff omit to sue in respect of, or intentionally rfdinquisli, any 
Relinquishment of part of portion of his claim, he shall not afterwards su^ 
claim. in respect of the^ portion so omitted or relirt- 

^ quished. 

A person entitled to more than one remedy in respect of the. same 
Omission to sue for one of cause of action may sue for all or any of his reme- 
several remediee. (iies ; but if he omits (except with the leave of 

the Court obtained before the first hearing) to sue for any of such remedies^, 
he shall not afterwards sue for the remedy so omittedt 

For the purpose of this section, an obligation and a collateral securitjEb. 
for its performance shall be deemed to constitute but one cause of action. 


9 Illustration. 

A lets a house to B at a yearly rent of Hr. 1,200. The rent for the whole of 
the years 1881 Hnd 1882 is duwand iinpaid. A sues B only for the rent due for 
1882. A shall not afterwards sue B for the rent due for 1881. 


8, AS one of the heirs of his brother, sued the sons of M, the other heirs of M, 
amongst other things, a declaration of his right to share in the rights and interests of M 
as the mortgagee under a deed of mortgage, whidi he valued at the principal sum ad- 
vanced under the mortgage, rts., R«. 5,600, slating his cause of action to bo the ohstrUn- 
^ tioD cauaed by the ms ef M to 1^ aharkig m M’s eebftte« He obtained a decree ifecturkig 
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his title to the share claimed. Jj, one of the sons of had fraudulently concealed from,- 
and kept S in ignorance of, the fact that previously to the suit he had realised Bs. 8,624- 
under the mortgage. On this fact coming to 8*8 knowledge, he sued the sons of M to- 
reoover his share of that sum. Held that the second suit was not barred by s. 7 of Ac4 
VIII. of 1859. Butwant Singh v. Ghittan Singh (H. G. R., N. W. P., 1871, p. 27) followed 
and observed on. — Lachman Singh v. Sanwal Singh, 1. L. R., I All. 543. [Jan. 2, 1878.3 

Where a plain tiff originally sued for a certain sum upon his khatta-books, and an 
objection was taken by the defendant that he ought to have sued upon a hatohitta, where- 
upon the plaintitt amended his plaint by suing for the amount admittedly due upon tho 
hatchitta, in addition to the amount he claimed upon his khatta-books, held that, when 
-the plaintiff amended his plaint by suing upon the hntf;hittii, ij^is causes of action, which, 
when the suit was originally framed, were distinct, became united ; that there was no 
relinq^iehment in the*original suit within the terms of Act VIII. of 1869, s. 7 (corre- 
sponding with Act X. of 1877, s. 43) ; and that the plaint was rightly amended.— Ram 
&rrun Koondoo e. Hossein Buksh, I. L. R., 3 Cal. 785. [April 5, 1878.] 

Hfxd, where two suits were instituted siniultaneously, and one of such suits had 
been determined, that, assuming that the claims in such suits arose out of the same cause- 
of action, and should have been included in one suit, the provisions of s. 7 of Act VIII. 
of 1859 were no bar to the entertainment of the secoi^ suit. — Kaleshar Prasad e. Jagaa 
Hath, I. L. R., 1 All. 650. [April 23, 1878.J 

A, a Hindu widow, granted, without legal necessity, a mukarrari lea^e of certain 
mauzas, portion of her liiLsbaudV estate, to B. During B's possession part of the lands- 
comprised iff\he granted mauzas were taken up by Government, and the compensation- 
^ money was lodged in the collcctorate. A having afterwards died, the next heirs of A’s 
husband, on the 7th October 1871, sued B to recover posscs.8ion of the mauza.s, but, not 
being aware of the facts, did not, in that suit, claim the compensation-money lying in tlm 
collectorate. While this .suit was still pending, B, in March 1872. drew the compensation* 
money out of the collectorate. The heirs, after obtaining a decree against B for possession 
*of the mauzas, on the 13th September 1873, instituted a fresh .suit against him to recover 
the compensation-money w rongful!}' drawn out by him from the collcctorate. lleld^ first, 
that tbasuit was not barred by .s. 7 of Act VI 11. of 1839. llf'ld also that it was not 
“barred by limitation, alihongii more than three 3'ears had elapsed sintjed the money had. 
been drawn out by B, art. 1 L8 (and not art. 60) pf sell. 2 of the Limitation Act (IX. of 
1871) applying to the case. Held^ further, that the claim of the heirs was a proper subject 
for a regulaV suit, anu could nut have been heard and dctermiried in the course of the pro- 
ceedings in execution of the decree which they ha<l obtained against B for possession of the 
mauzas. — Nund Lall Bose v. Moor Ab<»o Mahoinad, I. L. R., 5 Cal. 697. [July 14, 1879.] 

D, BElNCh able to .sue for the possession of certain propert}', omitted to do so, and 
sued in the first instance only for a declaration of her right to ftuch i>roperty. The Court 
refusing to make any such declaration on flic ground that she could sue for possession, D 
then sued for poHsession, Ffpld that the second suit was not barred by s. 7 of Act VIII, 
of 1869. See also Tulsiram w. Gurigaram (1. L. R., 1 All. 252).'-Dari>o t>. Ke.sho Rai, I, 
L. E., 2 All. 350. [Aug. 13, 1879. j 

The obligee of a bond for the payment of money, hypothccatic^g immoveable pro- 
perty as a collateral security for such payment, sued for the moneys due on the 1)ond, 
but oAitted to claim the enforcement of his lien, and obtained a decree only for the |>ay- 
meiit of the amount of the bond-debt. He subsequently sued to enforce his lien. Held 
that, under Act X. of 1877, s. 43, a.8 amended by Act XII. of 1879, .s. 7, ho could not bo- 
permitted to sue to enforce his lien. — Gumani v. Ram Padarath Lai, I. L. R., 2 All. 838^ 
•[April 14, 1880. J 

-The usufructuary mortgagee of certain land gave a lease of it to the mortgagor, the 
•^latter hypothecating the laud as security for the payment of the rent. Arrears of rent 
accruing, the mortgagee .sued the mortgagor for the same in the Ueveiuie Gourt, and ob- 
tained a decree. SQbserjuefitly the mortgagee sued the mortgagor in the Civil Court to- 
recover the amount of such decree by the sa^ of the land, claiming under the hypothe- 
cation. Held that the second suit was not Barred by the provisions of h. 43 of Act X. of 
1877. — Banda Hasan v Abadi Begam, I. L. R., 4 All. 1^0. [May 6, 1880.] 

A MOETOAOEB brought a suit a^^ninst the mortgagor to have a declaration of hia lien 
over the mortgaged properties, and obtained a decree. He afterwards brought anotber 
suit against certain attaching creditors of his mortgagor, to have a declaration oC his lieui 
oyer certain surplus moneys in the hands of the Collector, who, previous to the institu- 
tion id first suit, had sold certain of the mortgaged properties free of all iiifmui<l[>rances 
for afrears of Government revenue. Held that tiie second suit was not barred under Act 
VIU, of 1859^ a, 7« MM also that the mortgage-decree dedaring the over all tto 
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'iHortgagod properties covered the surplus sale-proceeds then in the hands of the Collector^ 
because these moneys must, as between the mortgagee and attaching creditors of the 
mortgagor, bo taken to represent the mortgaged properties. Heera Lall Chowdhry e. 
Jankee Nath Mookerjee (16 AV. R. 222) followed. The doctrine of parshalling does not 
apply as between a mortgagee and attaching creditors of the mortgagor who hold mere 
nionoy-decrees. The period of limitation prescribed by art. 35, sch,2, .d^ct IX.; 1871, for 
a suit to set aside an order of a Civil Court, does not apply where the order simply amounts 
to a declaration that the Court considers it has no jurisdiction to^ct in the proceeding 
before it. — Kristodass Kundoo «. Ramkani Roy Chowdhry, I. L. R., 6 Cal. 142. [June 
10, 1880.] 

The plaintiff held a iflortgage of certain immoveable property given to him by ^y^e 
‘defendant to secure the repayment of a loan of money with interest. The plaint ' taled 
the fact df the mortgage, but prayed only for a money-decree. The mortgl^ con- 
tained a personal undertaking to repay. Plaintiff’s counsel, directly upon the case being 
called on for hearing, and before the case had in any way boen gone into, applied (under 
«. 43 of Act X. of 1877, Civil Procedure Code) for leave to reserve his remedies under the 
mortgage, taking then only a money-decree —an apxdication which, it is provided by that 
section, must be made “ before the first hearing.” TIehl that the application was not too 
late. The said mortgage was daf«d 16 rh Pebruary 1870, and the plaint in this suit was 
filed on the 28th April 1881. The ydaintiff maintained that he was not time-barred, as 
he had twelve years w'ithin which to bring the •-uit und«'r art. 182 of sch. 2 of Act XV. 
of 1877. Held that the plaintiff was too late in bringing a suit for a money-decree on the 
promise to pay in the mortgage, inasniucb jis the article referred to was medHt to apply to 
«uita brought to enforce against tljc pro])erty i>aymcut of “ money cliarged upon immoae- 
able property,” and not, under any circumstances whatever, to a suit for a mere money- ^ 
decree. — Pestonji Bezonji v. Abdool Rahiman Bin Sbaik Budoo, 1« L. R., 5 Bom. 463. 
[June 28, 1880.J 

At the close of the Bengali 3 ’ear 1283, which was on the lltli April 1877, the de- 
fendant owed to the plaintiff, his landlord, the rents of his holding for the years 1281, 
1282, and 1283.* The plaintiff, in the month of April 1878, before the close of the year 
128^ instituted a suit for the rent for 1281 only, and oJ;>tfiincd a decree. On the lOtl^ 
April 1879, he instituted another suit for recovery of the rents for the years 1282, 1283, 
1284. Held that the claim for the years 1282 and 1283 was barred under s. 43 of the 
Code of Civil Procedure. The cases of Raja Sutto Churn Chosal i>. Ohbqy Nund Das 
(2 W. R., Act X., Rul, 31), Ram Soondar Sein v. Krishno Chunder Goopto (17 W. R* 
380), and Krislo Kinker Puramanik v. Ramdhan (Uiattangia (24 W, R. 326), are over- 
ruled by s. 43 of Act X. of 1877.'-Taruck Chunder Mookerjee r. Panchi* Mohini Dcbya, 

I. L. E., 6 Cal. 79a. [Feb. 17, 1881. ] 

The plaintiffs sued the defendants for pos^ssion of the land upon wU. jh certain trees 
etood, and for such trees, stating that on the lOtli June 1879 the defendants had inter- 
fered with their possession of such tree.s, and had wrongfully taken the fruit thereof. 
The plaintiffs subsequently sued the defendants for the value of the fruit upon such trees, 
alleging that on the 19tli June 1879 the defendants had wrongfully taken such fruits. 
Held that, as the cause of action, i.«., the taking of fhich fruit, waS in both suits identical, 
and the plaintiffs not having claimed the value of such fruit as mesne-profits in the first 
fluit, the second suit was barred, by the provisions of s. 43 of Act X. of 1877. — Debi Dial 
Qingh o. Ajaib Singh, I. L, R., 3 All. 643. [Mar. 7, 1881.] 

AccoBUTNa to the terms of a mortgage, possession of the mortgaged property waa 
(o be delivered to the mortgagee, and he wa.s to take the mesne-profits. The mortgagor* 
refused to deliver possession of the property, and the mortgagccssued him to enforce specific 
performance of the contract to deliver possession, and obtained a decree. At the time 
this suit was brought, the mortgagee liud been kept out of possession of the property for 
two years, during which time the mortgagor had taken the mesne-profits. The mortgagee 
subsequently sued the mortgagor recover the mesne-profits of the mortgaged property 
for those two years. HeUl that, os the moijbgagee might in the former suit, in addition 
to seeking the specific performance of the mortgage-contract, have asked for such mesne- 
profits by way of compensation Tor the broach of it, and as the claim for possession 
and mesne-profits was in respect of the same cause of action, mz., the breach of the 
contract to give possession, the second suit was barred by the provisions of s. 43 of Act 
X. of 1877.— Lalji Mai c. Hulasi, I. L. R., 3 All. 660. [Mar. 26, 1881.] 

Ix 1876 accounts were stated between B and D, and a balance of Rs. 800 was found 
to be due from D to B. D gave B an in.Htrument whereby he agreed to jiay the amount 
of such bslanoe in four annual instalments of Rs. 200. B at the same time noted in his 
«ooaunt-book that such balance was ** payable in four instalments of Bs. 200 yearly,” 
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In J lily 1870, B Bued P upon ^ucli instrument for the balance of the first instolmont. 
The Court tr 3 'iii^ this refused to receive .such instrument in evidence on the ground 
that it was a promissory note, and as such was improperly stamped. Thereupon B applied 
for, and obtained, permission to withdraw from the suit with liberty to bring a fresh 
one for the origiuiu debt. Xn October 1879, B again sued P, claiming the balance 
the and second instalments, basing his claim U].>on the note made by him in bis 
account-book. *He obtained a decree in this suit for the amount claimed by him. In 
1880, B again sued,P, claiming the amount of the third instalment, again basing 
his claim upon such note. Jfeid by Spankie, J., that the suit last^mentioned was 
barred by the provisions of s. 43 of Act X. of 1877, inasmuch as B should, in the second 
suit brought by hixp against P, have claimed the balance of money found due from P 
to him upon the accounts stated between them, instead of claiming the balance of the in* 
stalnusnt due. Held^y Oldfield, J., that such suit was not so barred, the cause of action 
therein and in the former suit being different. Nefd by the Court that the agreement 
b3’ P to pay the balance found duo from him to B on accounts stated between them in in- 
stalments of Rs. 200 annually could not be proved by the note made by B in his account- 
book, but could only be proved by the promissory' note. — Beuarsi Pas ». Bhikhari Pas, 1. 
L. K., 3 All. 717. [April 4, 188l‘.] 


A MORTGAGEE had two remedial in respect of ^lie mortgagor's breach to pay* the 
stipulated interest at the time fixed by' the i^oniraet of mortgage, one being a suit on 
foreclosure-proceedings to convert the mortgage into a sale, and the other a suit to 
recover bis money against his debtor by enforcement of bis lien against the mortgaged 
property, file sued for the first roniedv in respect, of such breach, omitting the second, 
Si.s suit was dismissed on the ground that bo was not entitled to such remedy until the 
expiration of the raortgnge-terni. He afterwards sued for the second remedy. Held 
that inasmuch as tlfo mortgagee was not. at the time of his suing for the first remedy, 
a person entitled to more than one remedy,” not being ** entitled ” to the first, but only 
to the second, his omission at that time to sue for the seiiond remedy was not, under s, 
43 of Art X. of 1877, a bar to his afterwards suing for it.— Piari v. Khiali Earn, I. L. K., 
3 AH. 857. [June 20, 1881.] 


J <irAD a right to share }n a certain estate, us an heir to her father, and also as ap heir 
to her brother. She transferred such right by side to H. H sued 8,’ who bad acquir^ 
the whole estate by purchase at sales in execution of decrees against the other heirs oi 
J*s brother, for J’s share os one of hor brother's heirs in such estate, and obtained a de- 
cree. H tfeen sued 6 for J’s share os one of the father’s heirs in such estate. Feld that 
H na.s defairred from bringing the second suit by the provision of s. 43 of Act X. of 1£^7. 
— bbafkat-un-nissa v. Sbib Sahui, I. L. R., 4 All. 171. [Pec. 20, 1881.] 


A KARNAVAX of a Malabar tarwad, having a right, at any time to demand restoration 
of the property of the tarwad in the haiid-i of the anandnivan, is not debarred by 8. 13 or 
s. 43 from bringing a second suit to recover lands in the wrongful possession of an anan- 
dra\an. either by the fact that in a former suit bclwcen the same parties the karqavan 
only laid claim to some of the lands sued for. or by the fact that the former suit was dis- 
missed upon the joint petition of the parties, alleging a compromise and a surrender of 
the lands which, as a fact, w'orc iio8 surrenderee!, but wrongfully retained by the anau- 
dravan. An anandravan has no right to the value of improvement^ effected by him on 
tarwad property upon surrender to the karnnvaii when such improvements are not made 
with private funds. — Uramkumarath Kantian N&yar v, Uramkumdrath Tenju N4yar, 
I. L. R., 5 Mad. 1. [Jan. 23, 1882.] 


, The plaintiffs brought a suit to have themselves declared entitled to an account, and 
obtained such a dec 1 arat^ 3 ' decree without asking for, or obtaining, any consequential 
reUef. The defendants took no steps to render nn account, and the plaintiffs brought 
** another suit against them ** for the amount of such Company’s papers and other debts 
that might be found due by the defendant on an adjustment of aocounte." Feld that 
the plaintiffs were not barred from bringing such suit. s. 15 of Act VIII. of 1800 being 
intended to modify the provisions of s. 7 of the same Act. Tulsi n, Gunga H&m (f. 
L. R.. 1 All. 252) followed and improved.— Kalidhun Chuttapadhya 9 . ^IbaKatb Chut- 
tapadhya, 1. L. R., 8 Cal. 483. [Mar. 11, 1882.] 


Tp a person intentionally omit to sue for any portion of his clobn, the provisions of 
s. 43 of Act X. of 1877, os well as the provisions of s. 7 of Act VIIi. of 1860, bar the 
Institution of a second suit for the portion so omitted. 8o that, where a family property 
conMsted of Ifuids as well es debts, and the plaintiff at first sued for a partition of dehte 
ciily, and then compromised and withdrew the suit without the permimion of the Court, 
it was held that bis second suit to demand a partition of the whole premerty was not 
.«i»lBtainaWe.-Ukh4.p, Pag4,I. [Mar. 98, ISfiO.J V ' • 
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Wheeb a previous suit for a doolaration of title and confirmation of possession of 
certain laud has been dismissed og the ground that the plaintiff was not in possession at 
the time of filing the suit, a subsoquent suit on the same title for recovery of posscssioa 
of the land is not barred under s. 43. Moonshce Buzloor Ruliecm v, Shumsoonissa 
Begum (11 Moore’s I. A. 551) discussed. --Jihuuti Nath Khan t). Sliib Nath Chucker- 
butty, I. li. B., 8 Cal. 819. [Mar. 29, 1882.J 

• On the 27th Joist 1286 F. S. ( 2 iid June 1879), the plaintiff brought a suit to re- 
cover damages for the breach of a contract on llie part of tlie defendant, for not having 
made over possession to him of certain If'useliolti }>r<)perties, the damages claimed being for 
the profits a<icrued due for the year 1283 F. S. ( 1875-6). In Ihis suit lie obtained a decree. 
On tne 21st Joist 1287 F. 8. (litli June 1880), the jilaintiir brought another suit ag^su 
the defendant to recover damages for the profits aeerneii for Uuj years 1284, I28''llnd 
1286 F. 8. (1876-7 to 1878-9). HAd that tlu; ]»l:niiliif should have included th^,ditL igea 
for the years 1284 and 1285 (1876-7 and 1877-8) in his former suit, and that hff'was de- 
barred by 8. 43 of Act X. of 1877 from including in his second suit an 3 ' portion of his 
claim for damages which had accrued due at the t.iinc of his first suit, and for which he 
had omitted to sue ; but that he \v:ts entitled I 0 recover damages for the year 1286 (1878-9). 
Taruck Ghunder Mookerjeo «. Panchu Mohini l)eb 3 'a (I. li. H., (> ('al. 791) followed. — 
&lieo 8hunkur 8ahoy «. Hrido 3 ' N^irain, 1. Jj. It., 9 Cal. 143. [April 14, 1882.3 

Under s. 7, read with rs. h. 9, and lUof Act VI 11. of 1859, a plaintiff suing for 
mesne-profits of laud is not precluded from aftcrv\ards maintaining a suit for possession 
of such laud. Pratap Chandra Burua v. Jlnin SwarnauiMyi (4 B. L. B. 3JUD commented 
on. — Monohur Lall ». Gouri Suukur, I. li. It., 0 (.‘al. 283. [Jub" 17, 188^^ 

On the Ist July 1878, there was a sett lenient of atx^ounts between the plaintiff and'^ 
defendants, and a debt was nek now [edged due b\ tlio laUcr to thc^ former ; and, on the 
same day, the plaintiff and defendants cnlerfyl into a trading partnership, w'hich was car- 
ried on till August. On the 3Uth Septemher the defendants extorted a release from the 
plaintiff, whereby the plaintiff’s claims against them, arising out of the two transaritions 
mentioned, and all other transactious between tliciu, were released. On the 23rd November 
the plaintiff brought a suit against the defendants, and, in the plaint, after stating the 
fact of the settlement of let Jub^ 1878^ the balance found«duo therein to the |)laintii^ 
the extortion of the release, and the misappropriation of the sums duo to the plaintiff by 
the defendants as the cause of a(;tion, pra 3 ed for t^ancellation of the release, and for re- 
covery of the amount due to the })]aintiff by the defendants under* the soHlement of Ist 
July 1878. Heldf in a suit to w ind up the partnership of Jub*^ and August 1878, thal 
the plaintiff was not bound by s. 43 of the Code of Civil l^rocedure to have included iu 
bis former suit hie claim arising out of that parinership, and that the former suit, being 
iu substance a suit upon the account stated uu 1 st J uly 1878, and not for damages for 
extorting the release, was no bar to the present suit. — Subbayya v. Yea^t^ppa, 1. Jj»* 
B., 6 Mad. 49. [8^.4,1882.] * 

When money is due on tivo or more bonds at the time of the institution of a suit, 
end the bonds appear to have been originally passed iu respect of one cUim, it is not iu- 
eumbent upon the plaintiff to sue upon both bondj^ in one action. There is nothing in 
e. 43 of the Cfode oi^ Civil Procedure which would justify the Court in going behind the 
bonds to consider the circumstances out of which they .sprung, albeit those circumstances 
might themselves at the time have constituted a cause of action. There is no provision 
in the Mofussil Snuiil Causo Courts Act (XI. of 1865), similar to s. 34 of the Presidency 
Small Cause Court Act (IX. of 1860), which forbids a plaintiff’s dividing any cause of 
action for the sake of bringing two or more suits in the Small Cause Courts of the Presi-« 
denoy. — Umed Dholchand v, Pir 84heb Jiva Miya, 1. L. Bt, 7 Bom. 134. CJaii. IB, 
1889.] • ^ 

In 1868 B made, it was alleged, a gift of a zaminddri estate to K. In 1869 B died* 
and K’s name was recorded in the revouue-regislors in the place of B’s name in resp^t of 
the <Ntate. In 1870 K died, and her daughter S applied to have lier name recorded in the 
revenue-registers in respect of the estate. M, the illegitimate son of B, objieoted, olainu 
tug to have his name recorded, ^lis objection having been disallowed, and fi’s name hav- 
ing been roooided, M, in 1876, sued 8 for a declaration of his proprietary right to tha 
estate, and, on th%29th June 1878, obtained such declaration. In Januaiy 1880, M sold 
a moiety of the estate, and, In December 1880, S sold the entire estate. In Febmary 
1861, M’s transferees sued 8 and her transferee for i>oss(ffision of the moiety of estate* 
transferred to them by M. Held by the Full Bench (Stuart, C. J dissenting) that suc^ 
euit was not barred by the provisions of s. 7 of Act VIII. of 1869 by reason that M had 
omitted to claim in the suit of 1876 possession of the estate. Darbo o. Kesbo Bal (1. L.' 
AIL 856)^ and Kalidhun Chuttui^hya v, l^hiba Nath Chuthurpadfaya (L Jl 

0. P. W. 
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Cal. 483), followed. Held aim that tbo Msesaion of S and her tratiaferee could bo 
aidered advorae only from the date of tbo decree of the 28th June 18V8, dechurinK H’a 
proprietary title to the estate. Bndha Qobind e. luglis (7 G, li. E. 884; 3 
Sutb. P. C. €. 809) referred to. Beld by Stuart, C.J,— That such suit was barred by the 
provisioDB of a. 7 df Act VIII. of 1859 bv reason of such omiaaion* Darbo e. KcaliO 
Kai (I. li. E., 2 AU. 366) distinguished. The meaning of the term ^‘relief” explained, 
and the distinction b^t'a^n it and the term ** cause of action ^ pohitiwl' out.^— teaula e, 
Kunj Bebari Lai, 1. 1^. E., 5 All. 345. [Feb. 22, 1883.] 

HblX) by the Full Bench (Stuart, C.J., dissenting) that the Courts of Eevenue in 
the North-Western Provinces, in those matters of procedure upon which the Eent Act 
^II. of 1881) of those Provinces is silent, are governed byi»the provisions of the Civil 
Procedure Code. The principle of decision in Nilmoni Singh I)eo o. Taranatli Muherjee 
<1. LwcE., 9 Cal. 295) ‘followed. Meld, therefore, that the procedure provided by ss. 43 
uiid 373 of the Civil Procedure Code is applicable to suits tried under the N.-W. P. Eent 
Act, 1881. — Madho Prakasji Singh v. Miirli Manoliar. I. L. R., 6 All. 406. [Mar. 17, 
1883 1 

In 1876, K sued M on a bond, dated 25th December 1869, for Rs. 6,000, by which 
certain land in the district of South Taiijore was h 3 poihecated as security for the debt, 
and obtained a decree on the 6ih of Aj^ril 1876 for ihe^sale of the lands, which ho pur- 
chased on the I7th August 3876 for Ks. K llioii discovered that part of the land 

hypothecated, situated within the jurisdiction of the ^iulmrdiuate Court at Kumbakdnam, 
hud been acquired by a railw'a\' company under the Land Acquisition Act in 1874, and 
that the comfN.h‘s«ition, Rs. 560 (claimed by M’s mother, who sold the land to the com- 
piyjy), wus lodged in the treasury of Kuinbulcdnam in Ibe name of M*s mother. K hav- 

* ing'applied to the Subordinate Court for an order for pa^'ment out of thw sum, the 
Court, by order dat^d 28th Februar\' 1880, directed that the question of title to the 
money should be decided by suit. K then sued M as the sole heir of his deceased mother 
in the District Munsif’s Court of Tiruvadi (where 31 resided) for a declaration of right 
to, and to recover, the suid sum of Us. 460. The suit wiis filed on the 4th September 1880. 
On the 16th April 1880, M assigned his intere.st in the money sued for to V, who waa 
made defendant in the suit on his own application, and pleaded (1) that the Court had no 
-jurisdiefiou, as both the muuO^ and the land which it represented were, and he (V) reside^l, 
without the Muuslf’s Court’s jurisdiction ; (2) that the land having been acquired by the 
railway company in 1874, iK-fore the suit upon the bond was file<l, this suit was barr^ by 
s. 43 of the of C*vil Proredure ; (3) that this suit was Wred by limitation, inasmuch 
is more than three years bad elap>ed .since the money wa.s paid by the railway nompany. 
J/M (1) that the suit wiis for money, and that V, not having applied to stay proceedings' 
under s. 20 of the Code of ri\il Procedure, must be lichl to have acquiesced in the juris- 
dictipn of the Court; (2) that K not liaving known, at the date of his suit on the bond 

* of the acquisifisn of the land bv tbe niilwjy company, this suit is not barred by s. 43 of 

the Code of Civil Procofiurc ; (3) that tbe suit was not burred by limitation, as the com- 
pensation was awarded to M’.s mother eiilier through fraud on her part or mistake on the 
part of the Collector, and K did [i<»t become aware of the fraud or mistake until within 
six years of the suit (arts. 95, t/6, of sch. 2 of the Indian Limitation Act). — Viraidgava 
«. Krishnasami, I. L. B., 6 Mad, 314! [April 6, 188.3.] ^ 

Whebe there has been a .«>uit between an agriculturist-mortgagor and his mort- ' 
gagee for an acconnt merely, a subsequent suit for pos.session on juiynient of the money 
declared to be due is biirrcd under either s. 13 or ,s. 43 of the Code of Civil Procedure.** 
Bhnii BaUji r. Hari Nilkantbiav, I. L. R., 7 Bom. 377. [April 17, 1883.] 

A BOND provided for •the repayment of a loan with interest by a Stated time. In 
defajilt of payment by that time it was provided that tho loan might be added to an ex- 

SHtiijg mortgage for a term of years, and repaid at the end of the term, together with jbho 
mortgiige-debt. After the expiration of the lime fixed for the rei'^Lymetit of tbe loan, the 
obligee sued and obtained a de<jree for the iiilere.st w'hicli had ac«*rued due at the date of 
the suit. Ho now' sued for the further interest which had since become due. JBetd that 
the second suit was not barred by .s. 43 of tfie Code of Civil Procedure, for that tbe first 
suit being for interest merely, and not for prilfbipal aiW interest, which wete then both 
due. the plaintiff must be taken to have elected, under the liorid, to add the principal 
sum to the previously existing mortgage-debt, in Which cane bo foriPeited nothing l)y 
suing of interest as they became due.-- -Shri 8hail4p& o. Bal4p4 Lokanus^ 

I. L. li , 7 Bom. 446. [July 11, 1883.] 

PETiTioNBBs filled two suits in a Small Cause Court on the same day to recover rents 
due tor two successive years under the same lease, 'ihe sum ol ihe two claims exceeded 
iLe pecuniary limit of the Court’s jurisdtetiou. The suit fur the rout of Uiu fliit year 
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>¥as di9mi89ed under «. 43 qC the Code of Civil Procedure, on the ground that the o1»im 
ought to have b^n included in the suit for the second yeai^s rent. Meid that, aa peti- 
tioners hod no intention of abuhdouing either claim, the proper course was to allow them 
to withdraw both -suits, and file a fresh suit in a competent Court. — Alaju v, Abdoola, 

I. L. B., 8 Mad. 147. [Dec. 6. 1884.] ^ 

8. 7 of Act Vill. of 1850 required that every suit should include the whole of t)ie 
claim arising out of the cause of action, meaning the whole of the claim arising out of tho 
cause of action upon which the suit was brought, not that every suit should include every 
cause of action, or every claim, which the plaintiff had against tUb defendant. Accord- 
where a plaintiff had sued to obtain his share of an estate in land, in oonsequeuco 
of having been wrongfully dispossessed by the defendant, whom he afterwards in the 
present suit sued for his sAare of personal property, being entitled t<f both under a will, it 
was Md that the subsequent s'lit was not barred by reason of the«non-claim in the prior 
.one. The claim in respect of the personalty had not arisen out of the cause 
which existed in cousequenc'c of the wrongful dispossession ; the case was not li](e ^ue of 
the conversion of several things ; and the causes of action we«e distinct. — Munsh^^ .zloor 
Bahim v. Shansoonnissa Begum (11 M. I. A. 5fi3) referred to.— Pittapdr Baja 4. Surija 
Kau, I. L. B., 8 Mad. 520. [Fob. 25. 1885.J 

A RBCOBDBD co-sharer of a mahul sued the lambardar for his share of the profits of 
the mahdl for the year 1280 f:isti. At the time of the institution of the suit the profits' 
for 1287 and 1288 fasli also were due, but no claim was then made in respect of them. 
The suit was struck off on account of the non-appearuiice of the parties under s. 140 of 
Act XII. of 1881 (N. W. P. Jlont Act), with leave to the plaintiff to a fresh suit. 

Subsequently, the plaintiff brought a suit against the same, defendant for hisHhare of the 
profits of the mabal for 1287 and 1288 fiisli. Held that the suit was not barred by^he^ 
provisions of s. 43 of the Civil Procedure Code. Held also that ^he Courts below had 
properly refused to deduct from the plaintiff’s claim as “ village-expenses,” within the 
meaning of s. 93 (A) of the Rent Act, certain charges on account of the expenses of 
cultivation of Hr land held in partnership by the plaintiff and the defendant. — Mulcliand 
e. Bhikari Das, 1. L. B., 7 All, U24. [Mar. 8, 1885.] 

A TBSTATOB bequeathed all his property to his ncplie^vin which ho iiicludedtthe share 
of his 'brother’s widow in the aucestml property ; but at ilic same time made a suitable 
provision for her maintenance and worship. The widow' at first sued for and obtained the 
allowance allotted to her under the will, and aiXerwards brought a suit fur a share in the 
ancestral property. Held that, although, having regard to the doctrine oihlection (Suc- 
cession Act, s. 172), the widow was precluded from again bringing a suit for a share of the 
ancestral prouerty, it could not be said that the suit was barred under the provisions of s, 
43 of the Code of Civil Procedure, inasmuch as the two claims were distinct and indeed 
incousistont, and did not arise out of the same cause of action. — Pram^a Dasi e. Lakhi 
^araiu Mitter, I. L. U., 12 Cal. (50. [June K, 1885.] 

A DBCHRB for damages in a suit instituted on 2iid June 1S7D (27th uoist 1286 F.) on 
a breach of contract for not having given possession of land according lo the toriiis of a 
sar-i-peshgi pattii, awarded the profits of the land^for 1283 F., which would hav^ been 
received by the ^aintiff had the contract been performed. The decree-holder then 
brought the present suit (14th June 1880 or 21.'«1 Joist 1287 F.) for damages lor the 
breach of the same contract, claiming the x)rofits a(.*crucd during 1284, 1285, and*l286 F. 
(1876-77 to 1878-79). Held that the High Court had rightly decided that, iii regard to 
Act X. of 1877, s. 43, the plaintiff could not recover so much of the profits as had lilready 
accrued at the date of the institution of the ]>rior suit, inasmucdi as the claim in respect 
of such profits might have been included therein, eir., the ]wofits for the two years 12)if4 
and 1285 F., which had expirc<l when that suit was brought. — Madan Mohan Lai Lah^ 
Sbeosauker Sahar, I. L. R., 12 Cal. 482. [July 1, 1885.] • 

Thb plaintiff sued under th^ro visions of Act X. of 1859 to recover arrears of rent 
Ibr4he years 1287, 1288, and 128$r(188C)-d2), after having obtaini^l a decree for the rent 
duo for the year 1286 (1879) in a suit instituted after the rent for the year 1289 (1882) 
had become due. Held that ttih provisions of s. 43 of the Civil Procedure Code applied, 
snd that the second suit was consequently barred. Madho Prakash Singh v, Mnrli 
ilanohar (1. L. B., 5 All. 405) cited and approved ; Taruck Chunder Mookorjoe r. Panohu 
Mohiuy Debya (I. L. B., 6 (.'al. 791) cited. — Adhirani Narain Kumari r. Raghu Maha- 
patro, I. L. B., 12 Cal. 50. [July 22, 1885.] 

WliKN a suit for a declaration of title and confirmation of possession of om4«in land 
has been dismissed on the ground that tl.e plaintiff was not in iM>s 808 siofi of the land at 
the time of instituting the suit, a subbcqnout suit on the same title to recover possession 
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is not barred under s. 43 of the Civil Procedure Code. A cause of action consists of the 
circumstances and facts which are alleged by the plalntifP to exist, and which, if proved, 
will entitle him to the relief or to some part of the relief prayed for, and is to be sought 
for within the four comers bf the plaint. — Jibunli Nath Khan'e. Sbib Nath Chuoker« 
butty (I. L. K., 8 819) followed. — Nonoo Singh Mondao. Anand Singh Mouda, l. L. 

B., 12 Cal. 291. [Aug. 14, 1885.] 

Per Gabth; C,SK — A claim for the prioo of goods sold lis a cause of action of a dif* 
ferent nature from a claim for damages for non-acceptance of goods pursuant to a con* 
tract. Such claims, therefore, although arising under one and the same contract, mi^ be 
sued upon separately, s. 43 of the Code of Civil Procedure notwithstanding. JP^ 'Wil- 
son, J.-^ Where there is one contract for the purchase of goods, aud the purchaser takes 
some of the goods, hut breaks his contract in part by not paying for the goods he takes, 
and in part by not taking aud paying for the remainder, and both breaches occur heforu 
any suit is brought, the edaim of tlio person suinir is one arising out of one cause of action ; 
and the whole claim must he included in oue suit. Anderson, Wright, and Co. e. Kala- 
garia Surjinarain, £. L. It., f2 Cnl. 339. [Sep. 5, 

N BEING mortgagee in po’s^C'ssjon of five-eighths of a pangu (.share) of certain land — 
security for a debt of Rs. 4(X» — hypothe<*ated his ritrhts to in 1876. In 1878 K bought 
two-eighths of the said five- eights from the iuortpigf»r. Ti^ 1879, K sued N, claiming iiossee- 
siou of his two-eighths on paMoent of 11s. andohinincMl a decree and \>o^nses»\on thereof. 
Pending this suit, N assigne<l his mortga*jf4‘ to M. M of the suit, and K was 

awaro of the asj^igmnent v\lo*n he paid 11^!. too into (’ourL for N. In 1883, K bihight 
the remaiiiijueddA'ee-cighths from the mortgagor, and sued N and M to recover possession 
thereof. jVfpleiided that the suit was barred hy <. t3 ot the Code of Civil Procedure, in- 
v^«ff?Tich as K might have recovered tho livo-eighthv in the suit against N- Held that 
this plea was bad. n1.«o pleaded that he )iad a valid mortgage over three-eighths. 
Meld^ by Muttusami Ay\ ar, J., that, if tlio :i.-siirinnejit of tlie mortgage hy N to M was 
a real trausaotion, this plea was good. Per Aliit tij'»;iini .Nyyar, J. — The doctrine of lie 
yendeue ceil only he relied <iii as a protection of the piaititiiVs right to property actually 
sought to be recovered in the suit. — Ltruhumn.Uaki r. Krishna, I. L. K.,9 \lad 92. [Sop. 
25, 1885.] 

.■ Upon a .settlement of ucomnt.s betw<*eri the plaintiff arid defendants, Bs. 3,085-0-9 
wa.s found due by fin- tit f<*iidant', who .igrectl tn pay the .^ame. They gave to plaintiff an 
order on their agents to pay tmm the profits uf certain hind, and promised to 

pay tho ba]ane<i> A'itliin f*i month. Piuintiil filed iwo one for IN. 2,500, and the other 

for the baluiico of tlie debt. iH-fi-ndant^ phaded ihai both .<«nits should 1^ dismissed, ue 
brought ill ivmtraventifiii of tl.o rcquircmeni’' of s. 43 of the Code of Civil Proreduro. 
5ho Lower Courts held that th»-n* were i wo di<<t met eau.-es of action, and decreed both 
claims.^ on ‘<-(•011 d appeal, that phiintitT hid oiiI\ one cause of action, and that the 

decree in one oft the >uiN mu-A be rever>» tl. — Ai'pa.>aiiii v. Uuintisaui, 1. 1/. B., 9 Mud. 
279. [Mar. 8, 188r,.] 

In 1874 the plaintiff leaded certain immoveable )»ropt»rty to the defendant, and the 
latter executed a deed |jy which lie covenanted to pa> the annual rent and fulfil otliercon- 
ditionsof the lease, and gave ^rciirify.in IN. 3 Onn by mortgage of landed f»roporty. In 
1874 the plaintiff obtained decree in the Ucvemie <’oiiri for arrears of rmt, and thodccrcen 
were ('ariially .satisfied ami then becanio harred hy limitation. In 18H4 the pkiintiff 
bronghf a suit to rwtover the hulaiwe due by enforrenient of the mortg;ige security against 
the pureha.sers of the mortgaged projicrty. Hthi that the plaintitf had two separate riglite 
of action, one on the coii tract to j?ay rent, and tlio oilier on tho mortgage soc.urity ^ that 
could only enforce the first by a suit in the Uovc'ouo Court for arrosirs of rent, and tlio 
second by suit in the Civil (#*-mrtr ; and cons(-<|ueiitly there cs>uld bo no bar to the latter 
suit by reason of the suit iu.stitnted in the Uev«>iiiio (Ainrt, with reference to s. 43 of the 
Civil Procedure CckIo. Held aNo that, wlion th»* )daiiiliif ohtairuifl htsdoffroofl for rent tho 
mortgage security did not merge in the judginr iit-ilebls nor did he laso his remedy on it ; 
tliat the two right.s were disfinci, and tho right of a»*tion on the mortgage security wa« 
not lo.st becau.se the execution of the decrees for rent was time-barred, the only effedl of 
which was that tho debt was not recoverable in exwulioii, but the debt existed iievertho* 
less .»-o^ far as to enable the ainoiint senircfl by mortgngo^to bo recovered by suit in the 
Civil Court, so long as hucli suits were not barred by limitation. Emam Mnmtaz-ood-dceii 
31aIioined ». Rajeoomar (1.5 11. L. R. 40H|, referred to. Held also ftat tho^ amount 
winch the plaintiff could recover by criforcemc‘iit of tlie mortgage Wicttrity was limited to 
Rs. 3,900. — Chuiini I>al p. Banaspul Singb, J. L. R., 9 All. 2JI. [Aug. 2, 1886, J 

On the 5th Beideniber 1874, R, a Hindu, and his sons, borrowed Rs. 5,000 from V» 
and morti^ged to him uertain land, items 1, 2 , and 3. On the 71h September 1874, V 
iKirxowed Re. 5,00u Crum B N, aud mortgaged Liis rights in Hems X aud 2 aud laud of 
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his own to R N., In 1877 R N bought, at a sale in execution of a decree against R, 
the share of R in the said items 1 and 2 subject to the mortgage created by R on 5tb 
Beptember 1874, and to another mortgage created by R on 11th January 1876, In 1880, 
R N sued V and the sous of R for arrears of interest dtfe under his roortgage>bond. 
This suit was withdrawn with liberty to bring a fresh suit for the principal and interest 
due under the bond. ^ In 1886, K N sued the sons of R and V to recover principal and 
interest due under bis mortgage-bond. V pleaded that, as R N Wi bought R^s share 
iij items 1 and 2 subject to the mortgages created by him, R N*s rights as mortgagee 
were merged in his rights as purchaser. R’s sous pleaded, inter ulid, that tlie suit was 
barred by the provisions of ss. 43 and 373 of the Code of Civil Procedure. Held that 
tho claim of B N was neither merged nor barred. — ^Venkata ®. Ranga, I. L. R., 10 Mad. 

160. [Jan. 11, 18870 * • 


44 . Rule a. — ^No cause of action shall, unless with* the leave d jbh 
Only oortata claim, to be ^ourt, be joined with a suit for the recoVerv'Tf 
joined with suit for recovery immoveable property, or to obtain a decH|raciOn 
of title to immoveable property, except — 

(а) claims in respect of mesne>profits or arrears of rent in respect of 

the property claimed, , 

(б) damages for breach of any contract under which the property or 
any part thereof is held, and 

(c) claims by a mortgagee to enforce any of his remeeUil^under the 
mortgage. ^ 


Extending to 
Provincial S. 
C. Courts, ex- 
cept rule 


Rule b , — No claim by or against an executor, administrator, or heir as 
Claims by or against oxo- such, shall be joined with claiiifs by or against 
cuW, ailrainistrator, or hoir. him personally, unless the last-mentioned claims 
are alleged to arise with reference to the estate in respect of which the 
plaintiff or defendant sues or is sued as executor, administrator, or heir, or 
are such as he was entitled to, or liable for, jointly* with the deceased per^ 
8on whom he represents. 


• The plaintiff sued for specific performan<}e of an agreement^ in uri^iag, which sot 
forth (intar itiid) that the defendants had agreed to .^ell, under certain conditions arf 
agreed upon. Tho defendants alleged that the written agreement did not contain the 
whole of the agreement between the parties and offered par(»l evidence in support of tlieir 
coiitentiou. Ueld (reversing the juilgment of Wilson, J.) that the parol evidence was , 
adiuMblo to show what was meant by the clause “certain conditions ji# agreed upon.” 

Poiitifex, J. (ftarth, (\J„ dissenting) —The evideiio*e wjis admissible under proviso 1, 

5. 92 of tho Evidence Act (I. of 1872). Discussion as to the meaning of s. ‘2 of the Evi- 
dence Act and of .ss. 17, 22, and 2H of the 8poeilie Rrelicf Act. Per Pontifox, J,— It is 
of the essence of spccilic performance that part only of an agreement slionld not be per- 
formed. Part of tho pmvdiase-moiiey liad been advaw^*d by the plaintiffs to the defend- 
ants, for which the (tbfcnilanls had given their promissory notes ; and the plaint contained 
a prayer that the defendants be ordered to pay over the amount of the notes. •Held 
{affirming the decision of Wilson, J.) that there was no misjoinder of causes -f action 
witiiin the meaning of s. 44, rule of the Code of Civil Procedure (Act X. oi 1877).— 
Cutta (G. M.) Brown (T. R), I. L. R., 6 Cal. 328. [Aug. 11, 1880. j 

In the mubussal of this presidency the transfer of the ownership of immoveable pro- * 
porty tc a vendee who has obtained a decree ordering the speeitie performance of tho con- 
tract of sale to himself does not wait for the execution of a conveyance —evoii if the ven** 
dor is retiiiired, as he seldom is, to execute such a conveyance— but is affected by the pass- 
ing of tho decree itself, coupled w'itl^tho payment of the purchase-money. A entered into 
an ugteement with B for the purchase of moycable and immoveable property, and paid a 
deposit. Under such an agreement, by s. 85 of tho Indian Contract Act, the ownership of 
tho movohble property would uot^ss before the transfer of the immoveable property. B,' 
instead of convoying to A the property agreed to be (xinveyed to him, conveyed it to C, and 
put him, 0, in pos4ssion. A brought a suit against C and B, and obtained a decree, setting 
aside the conveyance to C, and ordering B sp^ifioolly to perform his contract and execute a 
oonveyanoe of ihe property to himself, A. This decree wus confirmed on appeal. B refus- 
ing to execute the oonveyanoe to A, tho conveyance was executed by the Court under the 
provisions of s. 202 of Act VIII. of 1869. C still detaining possession of tho moveable 
and immovoablo properly in (piostiou, A brought this suit against him to rcuover posseoskiii 
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Qf tb6 same. The suit was brought within three years of the final decree of the Court 
of Appeal in the former 8uit« ordering a conveyance of the property to be executed 
to A, but not within throe years of the date of agreement to purchase, and it was con- 
tended that as to the moveable property the suit was time- barred. Held that the suit for 
the possession of th^ moveable property was not time- barred, as the right to, possession of 
both moveable and immoveable property accrued to A, at the earliest, on the date of the* 
final decree for specific) performance of tho agreement of sale, and it was from that time 
that the “detainer's possession ” first became unlawful ujider art. 49, sell. 2 of Act XV. 
of 1877. An objectiourthat the plaintiff has joined together causes of action which, by 8. 44 
of the Civil Procedure Code, may not be joined togetlier without leave first obtained, is 
taken too late if it is taken for the first time in the Court of Appeal after the case has Leeis 
already heard on its merits. — Dhondiba Krishnaji Patel v, HamolLuudra Bhagvata, 1. L. K., 
6 Bom. 554. [Mar. 2^ 1881.] 

a 

8. 44 of the Code of Civil Procedure, 1877, does not forbid the joinder of several 
causes of action entitling the plaintiff to the recovery of iininoveable property, but a ioin- 
der with such causes of action of other causes of action of a different character except in 
the cases therein specified. — Chidambara Pillui Bjimasiimi Pillai, I. L. E., 6 Mad. 161.- 
[April 4, 1882.] 

A PLAINTIFF sued on the 28th February 1881 for apccific! performance of a contracb 
entered into on the 1st March 1378 by defendant No. J , and joined in that suit os a de- 
fendant a third person, who alleged tliat he w;ia the owner of tho property, the subjecit of 
the contract, seeking to obtain possession and other relief as against such third person,, 
stating thatfue was a benamidar of defend'ant No. 1. 8ueb third person contended in his 
^ Wf^Hten statement that the suit was multifarious, but the point was not decided in the- 
lower Courts. On second apj»eal, such third person contended that the discretion given 
to the Court under .sf' 22 of tiie Specific Relief Act ought not to he exercised, us tho plaintiff 
had slept on his rights for nearly three years ; and also contended that the suit waa 
multifarious, and that he ought not to have l)een made a ])arty thereto. Hefd that al- 
though the principle of the objection, as to tho delay of the ])laiutilT in bringing his suit;, 
was an important one, and one wliich ought to be conskler^^d by the Courts in the exercise 
of theiiv judicial discretion under s. 22 of theSpeidfic Relief Act, yot the point not having 
been taken in the Courts beldvf, and there being nothing on tlic record to lead the Court 
to presume that the ordinary rule applicable to suits of this nature had been disregarded 
in the Courts below, the objection ought not, under the circumstances, to be allowed to 
prevail in sedbhd appeal. Heid also, per Mitter, J. (Pigot, .1., dissenting), that as regards 
the objection to the suit for misjoinder, and under s. 41 of the Codf? of Civil Procedure, thp 
Appeal Court was precluded by s. 578 of the Code from reversing the decree of the lower 
Court, as the error (if an error at all) could not affect the merits of the decision. Hetd 
also that the principle laid down in the cstses of l>e Houghton v. Money (L. E.. 2 On. 
App. 166), and Luckumsey Ookerda v. tVaxulla Cassiimbhoy (I. L. R., 5 ^m. 177), ia 
only applicable where, from the plaintiff’s case, it appears that a third party, not a party 
to the .contract, has a distinct interest from that of the oilier parties to the contract, which 
interest is sought to be declared null and void, Mokuud Lall v. Chotay Lall, 1. L. E., 10 
Cal. 1061. [Sep. 2, 1884.] , 

No appeal lies under any of the provisions of s. 588 of the CJIVil Procedure Code 
from an order under s. 44, rule a, rejecting nn appliirjilioii for leave to join another oauso 
of action with a suit for the recovery of immoveable property. In a plaint filed in the 
Court of a Subordinate Judge the plaintiff claimed to recover possession of a house,, 
together \vith some grain nhich was stored in it. Tlie plaintiff applied to the 8iibordi- 
^nate Judge for leave under s. 44, rule a, of the Civil Proc^jdure Code, to join the claiiix 
for ^rain with the claim '"for po8se*.siou of the house. The Subordinate Judge re Wed 
dsave, and returned the plaint, with directions that the plaintiff should institute two suits^ 
for recovery of the house and the grain respectively, in the Court of the Miiiisif. Jield 
that tho Subordinate Judge’.s order was .substantially an order rejecting the plaint, on the^ 
ground that the plaintiff hud joined a oiuse of actioiawith a suit for recovery of impiove- 
able property ; that, although this might Have been a misapplication of s. 44. rule a, of 
the Code, its effect wa.s to reject the plaint ; that such pn order was a decree with refer- 
ence to the definition in h. 2, and was appealable as such to the District Judge ; and that, 
therefore, a .second appeal lay in the case to the High (/ourt, and that Court was not com- 

t /etent to interfere in revision under s. 622. — Baiidhan Hingh o. Holbu, J. L. E., 8 All. 191.. 
;Feb. 18, 1886.] 

An objection to the attachment and sale of certain immoveable property, raised by 
one who claimed to have purchased the same at a wile in execution of a prior decree, wa* 
disallowed on tho ground ihat^ under the prior decree^ tho rights of ope only of the presents 
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judi^nientrdebtors )iud been sold and purchased by the objector. In accordance with this 
order, two-thirds of the property under attachment were sold ; and the objector there- 
upon brought a regular suit for a declaration of his right as a purchaser of the whole 
property in execution of the prior de<;ree. To this suit he impleaded as defendants the 
'decree-BOldcr and the judgment-debtors. The suit was decreed, add in the result the 
decree-holder alone was compelled to pay the whole of the costs. Subsequently he brought 
a suit for contribution in respect of these costs, making defendants ft> tud suit (1) B, one 
•of his co-defendants in the previous suit, personally and as heir of A, who was. another of 
those co-defendants ; (2) N ; and (3) S : these two being sued in the character of heirs of 
A. ffetdy with reference to a plea of misjoinder witnin the terms of rule 6 of s. 44 of 
the Civil Procedure Code, that even if there were misjoinder of parties, the first Court, 
having proceeded to trial the suit, and not having rejected the ^aint or returned it 
for. amendment or amended it, should have disposed of it upon the merits, and found wt ’^ 
A’s share in the amount paid by the plaintiff was, and whether assets to that amount ima 
t;ome to the hands of the defendants as her heirs —Kishna Bam v. Bakmini Sewak '"ingh, 
I. L. B,, 9 All. 221. [Jan. 5, 1887,J • > 


46 * Subject to the rules contained in Chapter li. and in s. 44, the Extending to 
Plaintiff may join several plaintill' may unite in the same suit several causes Q*^cooitBl^’ 
causes of action. of*actioii against the same defendant, or the name 

defendants jointly ; and any plaintilfs having causes of action in which they 
are jointly interested against the same defendant, or the sajj^jdefendants 
jointly, may unite such causes of action in the same suit. ^ ^ 

But if it appear to the Court that any such causes of action canno^O^ 

Court may order separa- conveniently tried or disposed .of together, the 
tlon- Court may, at any time before the first hearing, of 

its own motion, or on tlie application of any defendant, or at any subsequent 
stage of the suit, if the parties agree, order separate trials of any such causes 
of action to be had, or make sucli other order as may be necessary or expe- 
dient for the separate disposal thereof. •• ’ 

When causes of action are united, the jurisdiction of the Court as re- 
gards the suit shall depend on the amount or value of the aggre^te subject- 
matters at the date of instituting the suit, whether or not an order has been 
made under the second paragraph of this section. 


In a suit instituted againstsix different parties, plaintiff prayed for khas posfla<«sion 
of a four-anna share in a certain lot, or, in the alternative, for n decree for arrears of rent 
against the defendants, or such of the defendtnts as should, on inquirjr, appear to be 
respectively liable. It appeared that plaiutiff h-id been kept onl of posset on by one only 
of the six defendants, and that, if he was entitled to a decree for arrears of rent, another 
of the defendants was liable for a portion only of such arrears. Held (with reference 
to Act X. of 1877, ss. 31 and 45) that the suit was net improperly framed ; that there was 
no objection to the prayer tor alternative relief ; and that the suit should not have been 
dismis^ for joinder of causes of aetiou.—Janokiuath Mookerjee v. Bamrunjun Clmcker- 
buWy, I. L. K., 4 Cal. 949. [Jan. 17, 1879.] 

A STBANOEU to a contract of which specific performance is sought cannot be a party 
to the suit. Where, therefore, the plaintiff, sued as against one defendant for specifio, 
performance of a contract to sell laud, and as against anotl^er for a declaration that he 
was not entitled to any charge upon the .•^aid lands, held that the latter' defendant was im- 
properly made a party to the suit.— Luck uiusey Ookerda o. Fazulla Cassumbhoy, i. L. BT, 
5 Bom. 177. [Dec. 20, 1880.] 

Tiiic sons of B aud of K and o( S possessed proprietary rights in two mah&ls of a cer- 
tain Inausa. P possessed proprietary rights in one of those mahals. In April 1879; the 
SODS of B sold their proprietary rights iu both mahals to G. In August 1879, the sons 
of K sold their proprietary rightfi iu both mahals to G. Later iu the same month the sons 
of S sold their moprietary rights in both mahals to N. G sued N to enforce a right of 
pre-eiuptioLi in respect ofl the sale to the latter, and obtained a decree. P then sued to 
enlbrce a right of pre-emption in respect of the three sales mentioned above, so far as they 
related to the mahal of which he was a co-sharer, joining as defendants G and N and the 
vendors to them. G alone objected in the Court of first instance to the frame of the suit. 
That Court overruled iho objection, and gave P a decree. The lower Appellate Cotttt 
reversed thie decree on the ground of misjoinder. Held that in respect of G there wls ho 
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misjoinder^ bat that in respect of the other defendant there was misjoinder of both causes 
of action and parties. Inasmuch os, however, G alone objected to the frame of the suit« 
and the detect did not affect, the merits of the case or the jurisdiction of the Court, the 
lower Appellate Court oiight not, rej^ard being had to s. 678 of Act X. of 1877, to have 
reversed the decree df the Court of first instance by reason of such d6foot,r*Kaliah Singh 
V. Gur llayal, 1. i,. It., 4 All. 163. [Dec. 14, 1881.] 

Defendant No. 1, the tenant of certain land at fixed rates, on the 12th Novem-^ 
ber 1877, sold his interest in the land to the plaintiff. At the time of the sale the' 
land was in the actual possession of dofendsuit No. 2, defendant No. I’s sub-tenant, against 
wbom, however, defendant No. 1 had obtained an order for ejectment on the 25th June 
preceding. On the •25th March 1878, defendant No. 1 applied a second time for the 
ejectment of defendant No. 2, and while this matter was pending the plaintiff endeavoured 
to obtain possession of the land, but wsis resisted by defendant No. 2. He thereupon 
instituted a charge of criminal trespass against the latter. This criminal proceeding wae 
pending when, on the 14th September 1878, dofeinlant No. 1 obtained a second order for 
defendant No. 2’s ejectment. Under this order he obtained possession of the land, and 
also of the crops planted by defendant No. 2, which he sold to defendant No. 3 on the 
22nd September 1878. On the 25th of the same month the pluiutift’^s charge of oriminal 
trespass against defendant No. 2 was dismissed, on the ground tiiat defendant No. 1 ^’as 
in possession, and the plaintiff had never obtained possession under bis purchase. Defend- 
ant No. 1 subsequently let the land to defendant No. 4. The plaintiff, alleging that three 
causes of action had accrued to him — viz., on tlie 12th November 1877, the date of the 
sale to hiiqufs^ry on the 30th March 1878, when defendant No. 1 uppli^ a second time 
fofct’he ejectment of defendant No. 2 — and (3) on the 22ud September 1878, when 
^defendant No. 1 took possession of the land -sued defendants Noh. 1, 2, 3, and 4, claiming 
(1) possession of the land as against them all ; (2) mesne-prolits by way of damages for 
the year 1285 Fusli (September 1877— 8optem her 1878) us against defendants Nos. 1 
and 2 ; (3) mesne-profits by way of damages for 1286 b'osli (September 1878 — September 
1870) against deiendants Nos. 1 and 3 ; and (4) moMie-profits by way of damages for 
1287 Fasli (September 1870— Sejj tern ber 1880) against defendants Nos, 1 and 4. H<fld 
by the Bench (Mahmood, J., dissenting) that the Court of first instance had pro- 
perly rejected the plaint, the 'slit being open to the objection that different causes of 
action agaiust different defendants separately had been joined, for which procedure no 
sauctiou was to be found in the Code of Civil Procedure. — Narsiugh Das v. Mangal 
Dubey, I. L.-C., 5 Alh 163. [Aug. 26, 1882.J 

S. 26 of the Code of Civil Procedure does not authorise the joinder of plaintiffs with 
antagonistic claims arising out of distinct causes of action. Where one of two widows of 
a deceased Hindu and her adopted .son .sued a.s co-p aiutiffs, claiming in the alternative 
either to recover the whole family-estate for the latter, if tho adoption was valid, or, if the 
adoption was invalid, one-half of the e.^tuto'’for the former, ?itld that tho suit was bad for 
misjoinder. Ileld also that when such misjoinder had been allow'ed, and the suit decided, 
and an appeal brought, the Court of Appeal should dispose of the suit in the mode in 
which the lower Court ought to have disposed of it, by return iiig the plaint for amend- 
meut. Farzand Ali o. Yusuf Ali (1.^. R., 2 All 6G9) dissented from. — Lifjgammdl e. 
Venkatammal, I. L. R., 6 Mad. 239. [Dec. 22, 1882.] . • 

• 

The plaintiffs sued for a declaration that tho several alienations made by defendant 
No. 1 (a Hindu widow) to tho other defendants wero void, and that they (the plaintiffs) 
were entitled to the several properties after lior death; also for an injunction, restraining 
dier from making similar unlawful alienations in the future. Meld that the suit as fram- 
ed w'as not maintainable, iti&smuch OvS it included within it several distinct causes of action, 
udiich, under s. 45 of Act X. of 1877, could not ho joined together in the same suit. The 
course which should be adopted by a Court or Judge, whore there has been such a mis- 
joinder of causes of action, discussed. — K^har Bhoj v, Bai Rathore, I. L. R., 7 Bom. 
289. [Feb. 22, 1883.J 

Tw'o co-sharers of a village, holding sepaFate shares, sold tlioir shares separately to the 
same person, upon which a third co-sharer of the village sued them and the vendor jointly 
to enforce his right of pre-emption iti respect of the sales. Ueld that the frame of the suit 
was bad by renson of misjoinder of defendants and causes of a^ion, anff tho suit bad been 
properly dismissed on that ground. — Bhagwaii Frasad Gir v, Bindeshri Gir, 1. h. B., 6 All. 
106. [Nov. 19, 1883.] 

C SUED P to recover possession of certain lands. The plaintiff and defendant were 
meniberH of the same family, and at the hearing of the suit the appellants, who were also 
of ihc ijAUidy, applied to bo made parties, alleging that the suit waa collusive^ 
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add tha4 thfey W6t© in posAOAHion of some of the lands which the plaintiff to re- 

cover, add #iiihed to defend their possession. The Snbordifiato Judge granted their appli- 
cation, and made them co-dofendants in the suit. They filed writteu statements setting 
forth their aright, and time was allowed in order that the plaintiff might put in a counter ‘ 
etatoment. Before the case came on again, tho Subordinate Judge had been removed, 
and his successor yas of opinion that the causes of action, as agains^ the original defend- 
ant P and as against the new defendants (tho appellants), were diffcrent,*and ought to bo 
the subject of different suits. He a(jcordingly dismissed tho api^llants from the suit 
under s. 45 of the Civil Procedure Code (Act XIV. of 1882), and ordered that they should 
bear their owm costs. HpM on appeal to the Higii Court that tho order dismissing the 
appellants from the suit should bo reversed, and that s. 45 did nqjb apply. When tho 
parties concerned, though in different relation, in a particular litigation, are all before the 
Court, and their coses have been stated, the Court, if it fiud< the sei^ral causes as i 

plaintiff and the several defendants cannot properly or conveniently be tried togeBior, 
should deal with them separately as sub-suits under the title and number of the^i ncipal 
suit from which they spring. The dismissal of defendants ifdded without objection, or 
the addition of whom has been submitte^l to, is not conleinplaued, and would tend to 
further needless expense. Tlie power given by s. 45 does not extend to an order for the 
dismissal of defendants, and that a fresh suit should be brought against them. Such ad 
order would not be one for the * separate disposal” of the several causes of action; it 
would be an order preventing the disjiusal of them in the suit before the Court. S. 45 is 
meant to apjdy to cases in which questions arise as to the joinder or severance of several 
causes of action ajpiinst the same defendant. For non-joinder or x)arties 

provision is made in s. 32, and the ])Iaintiff bad not resisted the joinder of tlil^uppellants 
as defciiilinils. The Subordinate Judge could only strike out the name of a party fPpbi]^ 
an nppli(‘ation being made, and no such application hud been made. — Khadar Saheb v. 

Chotibibi, 1. L. B., 8 Bom. 61G. [July 28, 1U84.] 

WllKiiR a suit was brouglit by a Hindu for partition of family-property against his 
father, brothers, and ilfteeii others, to whom, it was alleged, the father had improperly 
alienated numerous parcels of the said property at different times, held that tho better 
course was for the Court to have ordered, under s. 45 of the Code of Civil Procedure, 

8ep;irate trials to be held in respect of each alionalion. Iif ft suit brought by a Hindu tw 
contest; lim alienation of family property made by his father, tho onus of proving that the 
a^lienation is binding on the sun lies upon tliose who claim the l)enciit of the alienation.— 

Subramanya e. Sadasiva, I. L. R., 8 Mad. 75. [Oct. 27, 1881.] • ‘ 

S SUED K for four bonds, alleging that the same had been satisfied. K had formerly 
sued S on two of these bonds. 8 hud alleged in defence of that suit that tho.se two 
bonds, as abo the other two, had l)con satisfied. It wa.s decided in that suit that 
not one of the bonds had been satisfied. Held by Petlieram, C.,L, and Oldfield, 

Brodhurst, and Huthoit, J J.. that tho onlf issue in the former suit which had to 
be decided being whether the bunds on which that suit was brougli had been satis- 
fied or not, the second suit wsis, under s. 13 of tho Civil Procedure Code, res judi~ 
data only in respect of those bonds, and not in respect of the other two bonds. The 
ODUrft which .tried the former suit had not juriedictiou to try the subsequent suit. 

Per Muhmood, J.— This being so, if the word “suit” in s. 13 were taken literally, 
it might, with some plausibility, be contended that there was no res judicata in respect of 
«ny of the bonds. The word “ suit,” liowevcr, must be understood to mean such a matter 
.88 fhight have formed the subject of a separate suit independently of the special provisions 
of the Civil Procedure Code, such as .s. 45, which enables the plaintiff to unite several 
causes of aotiou iu one and the same suit. Adopting this interpretation, it was clear that* 
the two bonds which were tho subject of the former suit could*iiot bo allowed to form the 
.subject of litigation again. As to the other two bonds, which wore not the siihject-mfttter 
of the former suit, they did not, in the former .suit, constitute a matter “ directly and sub- 
Sfantially in issue,” within the mcaniug of s. 13 ; and even if they were “ directly and 
substantially iu issue,” the decisiivi in the former suit would not support the plea of 
res judicata, because the Court which. tricd«that suit was not a Court of jurisdiction com- 
petent to try tho subsequent smt in. which the pica was raised. — Sheoraj Rai o. Kashi 
Nath, I. L. R., 7 All. 247. [HJc. 13, 1884.] 

4d. Any defendant, alleging that the plaintiff has united in th^'same Extending to 
IMf«n<i»nt rt#y Apply to several causes of action which cannot 

confine suit. conveniently disposed of- ip one suit, may, at any * 

.time ^before tho first hearing, or, where issues are settled, before any 
i.evidonice is recorded, apply to the Court for an order* confining the suit 
such of the causes of action as may be conveniently disposed of- in end gtd't. 

O. P. II. 
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47. on die hearing of such application, it appears to the Oonrt that 
Geuii, on hearing applicft. ^0 causes of action are such as cannot all be 
iion,mayexoludesomeoaii8ei^ conveniently disposed of in one Suit, the Court 
and order amendment. may order any of such causes of action to be 

excluded, and may direct the plaint to be amended accordingly, and may 
make such order as to costs as may be just. 

Every amendment made under this section shall be attested by the 
signature of the Judge. 


CHAPTER V. 


Qp THE Institution op Suits. 


Ditto. 

Ditto. 


Ditto. 


Suita to bo commoncod by 48. Every suit shall be instituted by pT^ 

plaint. senting a plaint to Idio Court or such officer as it 

appoints in this behalf. 

49* The^ploint must be distinctly written in the language of the Court ; 
- - . , provided that, if such language is not English, the 

^ o P am . plaint may (with the permission of the Court) be 

written in English ; but in such case, if the defendant so require, a transla- 
tion of the plaint into the language of the Court shall be tiled in Court. 


Particulars to be contained 60. The plaint must contain the following 

in plaint. particulars : — 

.. (d) the name of the* Court in which the suit is brought ; 

{b) the name, description, and place of residence of the plaintiff ; 

(c) the^naroc, description, and place of residence of the defendant, so 
far as they* can be ascertained ; 

(d) a plain and concise statement of the circumstances constituting 
the cause of action, and where and when it arose ; 

(o) a demand of the relief which the plaintiff claims ; and 
(/) if tBe plaintiff has allowed *a set-off or relinquished a portion of his 
claim, the amount so allowed or relinquished. 


io money-suits. 


If the plaintiff seeks the recovery of money, 
the plaint must state the precise amount so far as 
the case admits. 


In a suit for mesne-profits, and in a suit for the amount which will be 
found due to the plaintiff on taking unsettled accounts between him and the 
defendant, the plaint need only state approximately the amount sued for. 

When the plaintiff sues in a representative character, the plaint should 
« Wbero pluntiff sues as re- shew, not only that he has an actual existing inter- 
presentative. est in the subject-matter, but that he has taken 

the steps necessary to enable him to institute a suit concerning it. 


lllwtrationt. 


(a.) A sues as B*b executor. Hie plaint most state that A bus proved B*s will. 

(5.) A sues as Cs adminletfstor. The plaint most state that A has taken eat 
adminiatration to C’a estate. 

M A snea as guardian of D, a Mnhammadan minor. A is not D’s gnsrdiaii 
sliding to Mubammadsn law and usage. The plaint must state that A bw been 

i.?eeially appointed D’s guardian. 
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The plaint mniit thov that the defendant la, oir claims to be, interested in 
Defandattt't Intsreat and the subject-matter, and that he is*^ liable to be 
UabUlty to be shown. called upon to answer the plaintiff a demand. 


Illustration. 


A dies, leaving 6 his executor, 0 his Ieg:atee, and D a debtor to A’s estate. C 
sues D to compel hitn to pay his debt in satisfaction of 0*8 legacy. The plaint mast 
shew that B has causelessly refused to sue D, or that B and D have collnded^for the 
purpose of defrauding C, or other such circumstances rendering D liable to C. 

If the cause of action arose beyond the period ordinarily allowed by 
Grounds of exemption from any law for instituting the suit, the plaint '’t 
limitation-law. shew the ground upon which exemption from such 

law is claimed- ^ % 

Ih all oases, whether a plaint is verified by the plaintiff or by some other person, the 
party verifying should state shortly what paragraphs he verifies of his own knowledge 
and what ptragraphs he believes to be true from the information of others . — In re Upendio 
Lalb Bose, I. L. E., 6 Cal. 675. 4^Scp. 3, 1880.J 


It is not necessary to obtain the leave of the High Court under cl. 12 of the Letters 
Patent to sue to set aside a decree of tliat Court, made upon a compromise to which the 
plaintiff has been in<luced by the Tuisrc]jresentation of the defendant 1^i^^|;ee, even when 
It appears from the plaint that the defendants are outside the jurisdiction oINiie ^ourt. 
To describe the plaintiff as residing in Chitpore lioad in the town of Calcutta, is^t^ 
sufficient description, under s. 50 of the Civil Procedure Code, of hjp place of ab^e; nor 
Is it sufficient under that section to describe tlie defendant as formerly of Calcutta, with- 
out allegiug that the plaintiff has been unable to ascertain his place of residence more 
definitely. Where the plaint alleges matter which cannot be persoually known to the 
person making the verification, and which is not stated to be an information and belief, a 
verification which does not distinguish how much is true to the knowledge of the person 
making it, and what is alleged to bo tru6 on information and belief, does notifulfil the 
requirements of s. 52.‘-llibee Solomon v, Abdool Azeez, 1. L. E., 6 Cal. 687. [Feb. 7, 
1881.] 

Thebu la no law at present in force in the mufassal which obliges a person claiming 
under a will to obtain probate of the will, or otherwise establish his right as executor, 
administratqr, or legate before he can sue in respect to an^ properly which he claims 
under the will. In an^ suit or proceeding instituted by him, it is for the Conrt in which 
the suit or proceeding is pending to determine, for the purposes of such suit or proceed- 
. ing, whether the will is genuine and valid, confers upon the plaintiff or applicant the 
right which he claims.—Bhagvdnsang Bharuji v. Bechard^ Harjiv4nd£r I. L. E., 6 Bom. 
78. [June 28, 1881.] 


61. The plaint shall be signed by the plaintiff and his pleader (if any), Extending to 
Flatnta to be signed and and shall be verified at the foot by the plaintiff, or 
verified. by some other person proved to the satisfaction of 

the Court to be acquainted with the facts of the case : 

Provided that, if the plaintiff is, by reason of absence or for other good 
cause, unable to sign the plaint, it may I r signed by any person duly author; 
ized by him in this behalf. • 

A PLAINT, signed by a person holding a general power-of-attomey to sue on Malf 
of the plaintiff, is properly signed within the meaning of the proviso in Act X. of 1877, 

B. 61 (as amended by Act XII. of 1878).— Kastoliuo (H.) v. Eustomji D6d6bh&i, 1.. L. B., 

4Bqm.4a8. [Mar. 8, 1880.] « 

In all oases, whether a plaint is verified by the nlaintiff or by some other person, the 
party verifying should state shirtly what paragraphs he verifies of his own knowledge, ^ 
and what paragraphs he believes to be true from the information of others.—*/* re 
Upendro Lall 1. L. B., 6 Cal. 676. [Sep. 3, 1880.] 


62. The verification must be to the effect that the same is true. to. the 
^ ^ ^ knowledge of the person making it, except as to 

Contents o ven ca n. matters stated on information and belief, ond that 
as to those matters he believes it to be true. . 


l»Uo» 
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Verifioation to* be signed The veHfioation shall be signed by the person 
and attested. ^ making it, 

» Court must be sati’eflod, under s. 52, that a person, other than a plaintiff yerify- 

ing the plaint, is ao^tuainted with the facts of the case ; but in the case of a person hold* 
ing a general power-of-attorney, or of any other recognised agent, the Court will not 
insist on any extreme stringency of proof. S. 52 does not require the verifloation of a 
plaint to be made in the presence of an ofTicer of the Court ; but having regard to the 
necessity of satisfying' the Court that the person, other than the plaintiff, who verifies the 
plaint,' IS acquainted with the facts of the case, it is desirable that a verifioation by such a 
j^rsou should be made iu the presence of the Court, unless tho«. Court be satisfied that 
tlioro is suiticient giound for dispensing with his atiendancc.-^Kastolino (H.) a. Buitomil 
PadabhAi, 1. L. R., 4 Horn, 4G8, [Mar. 8, 1880.J 

In all cases, whether a plaint is verified by the plaintiff or by some other person, the 
party verifying should stale shortly what paragraphs he verifies of his own knowledge, 
and what paragraphs he Ivlieves to be true from tlie information of bthers. Ja iw 
TJpeudro Lall Bose, I. L. R., (> Cal. C75. [bep. 3, 1880.] 

It is not necessary to obtain the leave of the High Court under cl. 12 of the Letters 
Patent to sue to set aside a decree of that Court, nuuic,U|>on a compromise to which tho 
plaintiff has been induced by the iiiisrepresentution of tlie defendant to agree, even when 
U appears from the plaint that the defendants are outside the jurisdiction of the Court, 
To describe the jdaintiff as re.^ding in Chitpore Uoad in the to\Mi of Calcutta, is not a 
sufficient lion, under s, 50 cf the Civil Proceflure Code, of his jdace of abode; nor 

su^^ent under that section to describe the defendant as formerly of Calcutta, with-- 
• out alleging that the plaintiff has been unable to ascertain his place of residence more 
definitely. here the plaint alleges matter which cannot be personally known to tho 
person making the verification, and which is not stated to be on inforinatiou and belief, a 
verification ivhich does not distinguish how imich is true to the knowledge of the person 
making it, aud what is alleged to be true on information and belief, does not fulfil the 
requirements of s, 52 - Bibeu Solomon c. Abdoul A/ecz, I. L. R., G Cal 687. [Pob, 7. 
1881,] *• 

^ovlnciafs^ 63. Tho plaint may, at tho discretion of the Court, and at or before tho 
?. Courts, ’ When plain^fcay ben. jecN hrst hearing, be rejocted, returned for amendment 
cd, returned ^or aintminicnt, within a time to he fixed by the Court, oramendefl 
or amended. Upon .such terms as to tbe payment 

of costs occasioned by the amendment as the Court thinks fit, 

(^) if it does not state correctly and without prolixity the several par- 
ticulars herei'nbi;for(3 required to be specified therein ; or > 

(h) if it contains any particulars other than those so required ; or 
(c) if it is not signed and verified as hereinbefere required ; or 
\d) if it (loe.s not disclose a cause of action ; or 
(e) if it is not framed in aiicordance with section 42 ; ,or 
{/) if it is w rongly framed by reason of non-joinder or misjoinder of 
parties, or because the plaintiff has jointjd causes of action which ought not 
to bo joined in the .same suit : 

^ Provided that a plaint cannot be altered so as to convert a suit of ono 
Pj^viao. character into a suit of another and inconsistent 

character. 

Attestation of amendment. , , is amended, the amendment 
shall be attested by the signature of tho Judge, 

o 

A. PLAINT alleged that the plaintiffs had the exclusive right to the Adhyapsks miras 
of re<3itiiig certain religioiiti texts, liymns, or chants in a certain pagoda and its dependent 
cioh ; that the dcfendaulH had no right to rc^cit© them ; that the plaintiffs and the Bruh- 
mjm*> of the plaintiffs’ Tcnkabii sect had for a long time discharged iW the duties apper-i 
taming to the Paid right, and enjoyed the iucomea of the Adhyapakam, except those meu-i 
tiooed III fkdjediiles B and C ; that the defendants, holding the office of dbariuakarta of 
11:!: vSW- comhiuation with other persons in rivalry with the plaiuliffs, recited 
.1 ^’”1 religious prayers, the exclusive right to re- 

* itc wnich wa,s moidcui to the plaintiffs' Adhyapaka miras^ the CBcittsive tighti o( the 
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S laiiitiifB beitijB^ injured; that the dofondantn having withheld thepaymenfof some of 
iie incomes of the Adhyajmku miras in the said pagoda and in all the Sanwidhis attached 
to it, the plaintiffs instituted a suit against them in the District Munsif’s Court, and in 
March 1878 a decision wa^ parsed in favour of the plaintiffs ; and that the defendants 
had withheld from the plaintiffs and others of the Tcnkalai sect the amount of income 
mentioned in Soh. C for si^ years from the date of the said suit aif well as the honors 
mentioned in Sch. A from April 1873. The plaint concluded^ with a prayer for a 
decree directing the defendants and others to abstain from reciting the .slid texts, hymns, 
or ohants ; for a declaration of the exclusive right of the plaintiffs ; and for the recovery 
of the various items stated in the schedules. Sch. B referred to certaiu payments in 
kind. The High Court of Madras, under s. 32 of Act VIII. of 1859, rejected the plaint, 
on the ground that its subject-matter did not constitute a cause action. Iteld that 
the plaint ought to have been admitted, since it disclosed a claim as of right to cert^dn 
dues for services performed. — Tim Krishnama Chariar v. Krishna* Swarai Tala Chtisai*, 

S Ind. Jiir. 322. 

8. 53 of the Civil Procedure Code, which Y>rovidcs that plaint cannot be%Uiended 
80 as to convert a suit of one character into a .suit of another and inconsistent .character, 
does not prevent a plaintiff, who h.'is been oii.stcd after suit brought for declaration of 
title, from amending his plaint by adding a prayer for ]X)ssession. If ibft congregation' 
of aohiirch as a body coase to t^>llow the observances of a particular form of worship, 
and in preference for forty years follow those of a different form of worship, there would 
bo no one left for whom and by whom the original form of worship can be continued, the 
objects of the original trust cease to oxi.'^t, and the chur(;h«funds an d p roperty become 
impressed with a trust for the performance of the later form of worsTH^->>j(V here a de- 
fendant out of the jurisdiction of the rourl was suiniiioned to produce a lett^ly^anj^jid 
not comply with the summons, hut appeared hy ploiuier at the last moment at the hearinj^'' 
of the suit, and service of nolieo on the pleader to produce the letter would have been 
nugatory, secondary uvideiioo of the letter was admitted iiiider s. t><?, proviso 6 of the Evi- 
dence Act. — Bishop ^lellus v. Vicar Apostolic of Malabar, I. L. It., 2 Mad. 295. FMar. * 
26, 1879.] 

WiiKRB, ut IJie first hearing of a suit, the ])]airit is returned for amendment within a 
fixed time under the provisions of Act X. of 1877, s. 5;^ iuid it is amended accardiugly, 
it cannot afterwards be again returned for amendment. — Badr-uii-nisa v. Muhammad Jim, 
I. L. R,, 2 All. 671. Peb. 27, 1880.] 

WHiiBis a plaintiff alleged that M, the deceased widow of S, ^Hiiidu^r ^hile adminis- 
tering the estate of her deoeasc<l husband, borrowed money from plaintiff for purposes 
binding on the estate, and executed a promi.ssory note to secure the payment of the same, 
and that the first and second deroudaiii.s, as reversionary heirs of 8, and the third defend- 
ant, were in possession of the estate of 8, and refused to pay the debt incurred by M, held 
that the plaint was properly rejec.ted as disclosing no c:mse of action agi^jinst the defend- 
ants. — B^masami Mudaliar v. Sellaltauiimll, I? L. R., 4 Mad. 375. f Jan 23, 1881.] 

In a suit for oonfirraution of po.<isossion and declaration of title in respect of land, 
where the plaint did not disclose any facts from which it could be said that the defend- 
ants denied the ]>laintiff’s title, but from the proceedings in the original cause it was 
established that, h*;fure the suit was brought, thdl’o was a dispute existing between tho 
parties as regards the title, and that a decree in favour of the plaintiffs had been passed 
by the original Court on the merits of the case, held that though the plaint might have 
been reject^ iu the fiVst instance under s. 53 of the Civil Procedure Code on the grouud 
that it did not disclose any cause of imtion, it was too late for au Appellate Court to re- 
.verse the decree solely on that ground, without being satisfied that no such cause of action 
was established on the evidence. — 8hah Ahmed Sujad r. Taigeo Rai, 1. h. R., 7 Cal. 343! 
[April l:^, 1881.J 

Thk plaintiff in a suit applied for tho amendment of the plaint. The defendant db- 
Jeoted to tho amendment, and a day was fixed by the Court for the/* admission or rejec- 
tion of tho petition, and tho dctorpiinatioii of tho defendant's objections thereto.” The 
Cbiirt, after hearing the parties, made an order allowing the “ petition of amendment,” 
Wid rejecting tho defendant’s objections. TOe defendant appealed from such order to the 
^Migh Court, Held that, inasmuch as orders amending plahils then and there are not 
fiiade appealable by Act X. of 1877, and it wits into this category, if into any ajt all, that 
euch order mnst^iull, auoh ordor was not appealable. — Rujindra Kishoro Singh v. Radha 
«Pni8iid Singh; I. U R.,'3 All. 854. [J uue 15, 1881.] 

words in para. 1 of s. 63 of the Code of Civil Procedure (Act X. of 1877), "at* 
'or bbfore tho first hearing,” are merely directory and not mandatory, and therefore a 
*ji]aintiff may, suliscqucutly to tho “ first hearing,” amend his plaint, provided suoh amend- 
doea not alter the original character of his suit. The plaintiffs (mortgagors) in a 
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suit againA their mortgagees sought only for produetion of the mortgagMeed or for aa 
account, although the averments in the piaiut wanranted a prayer for redemption. Sub* 
sequentiy to the first hearing of the suit they applied to be flowed to amend the plaint 
by adding a prayer for redemption. Meld that the provisions of s. 58 of the Civil Proco-’ 
dure Code (Act X. of 1877) did not preclude the Court from permitting amendment 
to ^ made. It is competent' to a Court, at any time before passing^ a decree, to frame aa 
additional issue embi^ciug a matter not included in the plaint (provided it be' not incon- 
sistent with it) or in the written statement, but which may appear upon the hllegationa 
made on oath by the ]^rties or by any person present on their behalf, or made by the 

E leaders of such parties or persons. 8 . 34 of the Civil Procedure Code (Aot X. of 1877> 
mils the time within which a defendant may object for wants of parties, but it does not 
so limit the right of the plaintiff to add parties. In some oases s. 84 would not prevent 
even a defendant from^objeoting to the want of a party after the first hearing, e. y., whera 
after the first hearing *aiid before decree a co-parcener or remainderman or reversioner ia 
born, or ^here a woman (who is a party) is married to a man who is not a party to thw 
suit. The objection did not, exist at or before the first hearing, and therefore could not 
have been made or waived by the defendant ; and if he made it at the earliest opportunity 
after it came into existence, ho would have satisfied the spirit of s. 34. — Modhe (H^and N.> 
«. ^ngre ( 8 .)^ 1. L. B., 5 Bom. 009. [Aug. 2 , 1881. j Dissented from in Damodar Da» 
V, Gokal Chand, I. L. B., 7 All. 79, infra, ^ ^ 

8. 26 of the Code of Civil Procedure does not authorize the joinder of plaintiffis with 
antagonistic claims arising out of distinct causes of action. Where one of two widows 
of a deceased and her adopted sou sued as co-pIaintifFs, claiming in the alternative 

either the whole fainil^'-estato for the latter, if the adoption was valid, or, if the 

^«<lo|.tioiawas invalid, one-half of the estate for the former, held that the suit was ba'd for 
misjoinder. Held also that when such misjoinder had been allowed, and the suit decided, 
and an appeal brought, the Court of Appeal should dispose of the suit in the mode tu 
which the lower Court ought to have disposed of it, by returning the plaint for ameod- 
nient. Parzand Ali Yusuf Ali (1. L. K., 2 All. 669) dissented from. — Lingamm&l 
Venkatammal, I. L. B., 6 Alad. 239. [iJec. 22, 1882.] 

Whbbe a plaintiff^s claim as originally stated in his plaint was based on the allega* 
tjon of ^he invalidity of a wil*, an application at the hearing of the case to amend Ui 6 
plaint by inserting a clause submitting that, even if the will were valid, it did not dispose 
of the whole of the testator’s property, was refused — the Court holding, under s. ^ off 
the Civil Procedure Code (Act XIV. of 1882), that the case made by the proposed amend- 
ment would be inconsistent with the cose made in the plaint as originally framed;^ 
D 4 modar Madhowji v. Purmauaudas Jeowandii«, I. L. B., 7 Bom. 165. [Jan. 29, 1883. J 

Whbbe, after a trial has begun, or even after it has concluded, it appears that the 
Court has not jurisdiction to hear the case, the plaint should be returned in order that it 
may be presented to the proper Court, and.no additional court-fees are payable. The pre- 
existing state of the law as recognized by the tribunals is one of the chief means of inter- 
preting laws of procedure. — Jagjivand4s Javherd^ Seth e. Magdum Ali (1. Lr. B., 7 Boni 
487) overruled. — Prabb4karbhat v, Vishwambbar Pandit, 1. £. B., 8 Bom. 818. [Mar 
6 , 1884.] 

Held (Oldfield, J., dissenting) ibat, under s. 63 of the Civil rProoedure Code, a 
plaint can he reject^, returned for amendment, or amended by the Court of first instanoa 
only af or before the first bearing of the suit, and not after the first hearing thereof. 
Modlie V. Dongre (I. L. B., 5 Bom. 609) dissented from. Soorjmukhi Koer’s Case (I. 
li. K., 2 Cal. 272), Burjore «. Bbsgana (1. D. B., 10 Cal. 557 ; D. B., 11 Ind. Ap. 7), and 
Fazul-un-nissa Begam v. Mulo (I. L. B., 6 All. 260), distinguished by Mahmoo^ J. Per 
Mahmood, J. — The plaint may, for causes other than those mentioned in s 58, be amended 
by the Court after the first hearing.—Damodar Das v Gokal Chaud, 1. D. B., 7 All. 79. 
[July 14, 1884.] 

Whebb it is open to the plaintiff to ask fot an account, against the defendant, of 
moneys received by him under a certificate of heirship, and for payment of monept^ not 
properly accounted for, he is precluded bv s. 2 of the Bpecifio Belief Aot (I. Of i877> from 
asking for a mere declaratory decree. Plaint allowed by tihe High Conrt to be amended 
by insertion of a prayer for account. — Bai Anope v. Mulchand Girdbar, I. L. 9 Bom. 
355. [Feb. 17, 1885.] 14 . 

8 . 442 of the Civil Procedure Code refers to a case where the plaint on the Isee of it 
appears to have been filed by a person who was a minor. Where, in a suit, the plaintiffide* 
bribed themselves as adults, and, on: the objection of the defendants, an issue wee raised^ end 
i^if^ into, on the question of age, held that the order passed under the dromnstenoee, 
dthough it profMsed to have been made under s. 442 Of the Prooedtire Oode,muel«he 
Mea as one rejecting the plaint or dismissing the suit on the ground that the euit wan 
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Sio. 54.] 

• 

instituted persens #bo were eateblished on the evidence to be minors, and trss appl^Iable 
as a decree within the meaning oC s. 2 of the Code. The words, “ rejecting the puunt,” in 
B, 2, are not limited to the ^es provided for in ss. 68, 64. Held also that the defendant, 
not having taken an objection to the suit on the ground of the minority of the plaintiffa 
whilst it was pending in appeal to the High Court, were preclucM from rabing it bn 
remand,— Beni Bam Bhutt e. Bam Lai Dhukri, I. L. B., 38 Cfal. 189. [Mar. 80, 1886.] 

• 

A SUIT was brought by the manager of the M Bank against the executrix of B to re* 
cover a sum. of money as due upon a bond executed by B in favour of the Bank. The 
plaint described the defendant as ** Mrs. Sarah G. Barlow of Mussoorie,” and stated that 
she was executrix of the deceased B. It began thus : George Henry Webb, manager 
of. the above*named plaintiff’s business, states as follows,” and proceeded to state that the 
deoeased was, at the time of his death, indebted to the plaintiff” and to set forth V 
cause of action in detail. It was signed and verified thus : " Bor the M Bank, L hffUbd , 
G.'H. Webb, Manager.” The Court of first instance returned the plaint for amei. ^mOnt 
under s. 63 of the Civil Procedure Code : (1) because the de^ndant was not pr^rly de- 
scribed ; (2) because the plaint was set out as made by George Henry Webb as manager, 
and not a8 on the part of the Bank ; and (3) because the suit should not have been brought 
in the form in which it was brought, but in the form referred to in s. 213 and No. 105 of 
sch. 4 of the Code. Held that tihe first of these grounds failed, because it was clear that 
the defendant was stated to be the executrix of the deceased, and the suit was brought 
against her in that capacity. Held . that the second ground did not come within s. 5^ of 
the Code, as it was clear that the circumstances set out in the plaint apnli^ to the case of 
the plaintiff Bank, and the plaint suilicicntly fulfilled the rcqiiiremeutsm ^^WCode that 
the facts which the plaintiff considers essential should be concisely and clearly se^utp^lB^^, 
that the verification should be made by sonio one acquainted with these facts. Held, with 
reference to the third ground, that the plaintiff was at liberty to bring a suit for money 
against any person administering to or reprcsciitiug an estate ; and if such suit should be 
found, with reference to the facts in evidence, not maintainable, it should be dismissed;* 
but there was no authority for returning a plaint for amendment, when it was found that 
the suit was not maintainable in the form in which it was brought, in order to amend it 
eo as to convert the suit into one of a different character. — Mussootie Bank» Ld.. v, 
Barlow, I. L. B., 9 All. 188. [Deo. 23, 1886.] •• 


When plaint shall be re* 64. The plaint shall be rejected in the fol- Extends 
jeotsd. lowing cases ’ a Comte, 

(a) if the relief sought is undervalued, and the plaintiff, on being re- 

2 aired by the Court to correct the valuation within a time to be fixed by 
he Court, fails to do so : 


(b) if the relief sought is property valued, but the pl'»int is written 
upon paper insufiSciently stamped, and the plaintiff, on being required by the 
Court to supply the requisite stamp paper within a time to be fixed by the 
Court, fails to do so. • 


«e 

3 . 


\ . (c) if the suit appears from the statement in the plaint to be baned by 
my positiYe rule of law : 


(d) if the plaint, having been returned for amendment within a time 
fixed by the Court, is not amended within such time.^ 

Thi law may lay down, for purposes of revenue, certain rules for the valuatton^f 
sBuite ; but such valuation cannot be accepted as a criterion of the actual amount or value 
4 »f the claim upon which the jurisdiction of a Court depends. The actual value of the 
estate to which the plaintiff claims to be entitled, and not the value whioh it may even- 
iuafly represent to the plaintiff, is the wlue of the subject-matter.— B4i Mihkor v* 
Buhikhi Chaku, I. L. B^, 1 Bom. 638. [Deo. 10, 1874.] 

Webxe, under Act VIII. of 1859, s. 336, a memorandum of appeal is returned for 
the purpose of bfing corrected, the Appellate Court should sp^ify a time for such oorreo- 
tkm. Where an appelfamt presented an appeal within the period of limitation prescribed 
iheitfor, a^ the Appellate Uoqrt returned the memorandum of appeal for correction, the 
sppos^ again presented some days after the period of limitation, was held presented within 
tune, the date of its presentation being the date it wn presented^— Jagau Nath t; LM- 
,|.L.E.,14U.260. CJuiie28,D»6.] 
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Whbrb iho Court of first instauce, proceeding under », 10 of the Court-fees Act# 
dismissed a suit after the first hearing, on non-pa^'^mont of an additional fee required to 
be paid under that section,' Aofcf that the Court had rightly dismissed th> suit, under s* 
10 of the Court Fees Act. S. 5t, Act X. of 1877, though a later enactment, was iu« 
applicable, that section applying only to the initial stages of a suit before a plaint bad 
b^n registered ; whereas s. 10 of the Court Fees Act was not susceptible of restriction 
to any particular sta^e of a suit. — Valiya K^iva Vadhyar o. 8uppaiiuair, 4 Ind. Jur. 
286 ; I. L. K., 2 Mad. ^08. [Feb. 9, 1880.] 

An appeal lies against an order rejecting a plaint on the ground of iU being insuffi* 
clently stamped. — Ajoodhya Fershad v. Gunga Pershad, 1. L. It., 0 Cal. 249. [June 10, 
1880.] 

assessment of the court-foe in a suit by a subordinate tenure-holder to reoorer 
possession of a definite portion of an entire estate paying a ])t*pni'iiiently settled annual 
revenue to Government should bo made iiiHler the lirsi. port of .Muh-division «, cl. 5 of s. 

7 of the Court-fees Act. ^ plaint can only be rcj*H*iod uihUt s. .'54 of Act X. of 1877 
before it is registered. — llubibul lloaseiii v. M iliomed Ite/a, 1. L. It , 8 Cal. 192. tSep, 8, 
1881.] 

An order rejecting a memorandum of appeal a** harrcil by limitation is a “decHio^' 
within the meaning of s. 2 of the Civil Pr<u*odure Codi*; it is iherefore appealable, and 
not open to revision by the High Court under s. 022 of the Code. Gajraj 8ingh 
Bhagwant Singh and Diauatullali (Weekly Notes, l.ss:c p, 255) and Hug. r. 'Wajid Ali 8hah 
(I. L. B., 6 A1L,#V*8) distinguished. — Gulab Kai v. Mangli Lul, 1. L. li., 7 All. 42. [June 
29, 1884ji>^ 

^ Judge, after deposing of an appeal on the 1st Man^h 18vS3, ug lin took it up, and 
on the 21st March 1883 directed the appellant to pay additional court-fec.s on her iiiomu-^ 
random of appeal. *Ou the 2nd May 188.3, the appellant paid the additioniil court-fees 
'Under protest, and a decree was then jircpured, bearing date the 1st March 1883, but it 
referred to, and carried into effect, the subsequent order of the 21st March and the 2nd 
May. I^er Mahmood, J, that as soon a.s the Judge had passed llie deforce of the Ist March 
1883, he ceased to have any po\>er over it, and was not compcletit to introduce new mat* 
t^s notMealt with by the juef^^nent ; that the order of the 21 si March and the deposit 
of the 2nd May, whether riglit or wrong, were not proceedings to which effect could be 
• given in the antecedent decree of the l.st March 1883 ; and that the decree was ttffra 
vires to that extent, ami was, therefore, liable to correction in second appeal under a. 684 
of the Civil Procedure Co<le. The powers conferred by ss. 54 (a) and (c) and 55, read 
with s. 582 of the Civil Proccsluro Code, or by s. 12 of the Court-fees Act (VII. of 1870) 
read with cl. 2 of s. lu, are intended to be exercise<l before the dispo.sal of the owie, 
and not after it has been decided finally so far :is the Court is (concerned. The powers 
conferred by s. 28 of the Court-fees Act cai^not bo exercdstMl by an order psissed after the 
decision of the case to whicdi the que.slioii of tlie payment of court-fees relates, and, ovea 
assuming that they can be so cxerci-sed, such an order, tliongii it may ho subject to such 
rules a.s to appeal or revi-^ion a,s the law may provide, cannot be given effect to by making 
insertions in an antecedent decree. Pf^r Oldfield, J. — Tliat the Court Iiad power to mak^ 
the order it did, inrisuiuch as the colltc'tiun of court-fees was no fnirt of a Judge’s ^uikh 
tioiis in the trial of a suit wliicli could be said to have cea.ved witli il^Tleterinination ; and 
the provision.^ of the Court-fec'* Act fixed no time witliin which the presiding Judg0 
could exercise hi.s power of onlcring documents to ho stami>cd, and seemed, on the other j 
hand, to contemplate the exercise of tliat power at any time .vulisoquent to tho receipt# 
filing, or use of a document, and to make the vabdify of the document and the proccediugs 
relative thereto dependent on the do<!uincnt Inung properly stamped. — Mahadei v. 

Kisheo Da.s, I, L. B., 7 All. 528. [Jan. 15, 188.5.] ^ 

• The deciaioo of the Court of fir.st instance, that a pdaint is undervalued, is landing 
upon the Court of appeal, reference, or revision ; but IJjc Court of first instance is not 
Justified in rejecting tho plaint without giving to the^jlaintiff an opportunity of atflting 
the proper stamp. Where it is open to the plaintiff to a.«k for an accxnjut, agaimft the 
defendant, of moneys received by liiiii under a cerlificate of heirship, and for payment Of 
moneys not properly aox^oiinted for, he is precluded ^ly s. 2 of the Specific Belief 
Act (f. of 1877) from asking for a mere declaratory decree. Plaint allowed bv the High 
Court to be amended by insertion of a prayer for account.-- BM Anope o.‘ Molehaod 
Girdhar, I. L. B., 9 Bom. 365. [Fib. 17, 1885.] ^ 

9. 442 of the Civil Procedure Codo refers to a case where the plaint on tho face of it 
apf^drs to have been filed by a person who was a minor. W here,- in a suit, the plaintiitli 
seribed tj^emsolves as sedutts; and on tho objection of the defendants an issAe' vfiM 
iuquit..d into on tho question of age, Md that tho order passed under tho OlhAitostdllhel# 
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nUhottfrh H profciacied to have boon made under a. 442 of the Girfl Procedure Code^ must be 
treated aa one rejeotinf? the plaint or dtsmisain^ the euit on the ground that the suit was 
Instituted by pemna who were established on the ertdenoe to^bo minors, and was appealable 
u a decree within the meaning of s. 2 of the Code. The words, “ rejecting the plaint,” 1191 
a. 2, are not limited to the cases provided for in 8.s. 58, 54. . Aeld alafo that the defendanl^ 
not having taken an objection to the suit on the ground oi the minority of the plaintiffs 
whilst it was pending in appeal to the High Court, were precluded from raising it oa 
remaiid.— Beni Bam Bhutt e. Ram Lai Dhukrt, T. L. R., 18 Cal. 189. [Mar. 30, 1886.] 


66. When a plaint is rejected, the Judge shall record with hia own Extending to 

Prooedore on rajecti^ hand an order to that effect widh the reason for 
plaint. such order. • . - 

66. The rejection of the plaint on any of the grounds here6i\«efore Ditto. 

When rejection of plaint mentioned shall not, of its own force, preclude the 
does not preclude preaenta- plaintiff from presenting a fresh plaint in respect 
Hon of fresh plaint. game cause of action. 

• 

A JunOF, after disposing of an appeal on the 1.st March 1883, again took it up, and, 
on the 21st March 1883, directed the appellant to pay additional court-fees on her memo- 
randum appeal. On the 2nd May 1883, the appellant paid the aW^nal court-fees 
•under protest, and a decree was then prepared, hearinir date the Ist Mimfttigg, but it 
referred to, and carried into effect, the subsequent order of the 21st March ai^h^NMl 
May. Per Mahmood, J., that as soon a.s the Judee had passed the decree of the Ist March 
1883, he ceased to have any power over it, and was not competent to introduce new mat- 
ters not dealt with by the judgment ; that the order of the 21st ^larch and the deposit, 
of the 2iid May, whether right or wrong, were not proceedings to which effect could be 
given in the antecedent decree of the 1st March 1883; and that the decree was ultra 
uiree to that extent, and was, therefore, liable to correction in second appeal under s. 584 
of the Civil Procedure Code. The powers conferred by ys. 54 (a) and (c) andsSS, read 
with s. 582 of the Civil Procedure Code, or by s. 12 of the Court-fees Act (VII. of 18^) 
read with cl. 2 of s. 10, are intended to be exercl«ed before the disposal of the case, 
and not after It has been decided finally so far a.s the Court Ls conoemed. The powers 
oonferred by s. 28 of the Court-fees Act cannot be exercised by afi order passed after the 
decision of the case to which the question of the payment of court-fees relates, and, even 
nssuming that they can be so exercised, such an order, though it may be subject to siich 
rules as to appeal or revision as the law may provide, cannot be given effect to by making 
insertions in an antecedent decree. Per Oldfield, J.— That the Court had.power to make 
the order it did, inasmuch as the collection o^ court-fees was no part or a Judge’s func- 
tions in the trial of a" suit which could be said to have ceased with its deiurmination ; and 
the provisions of the Court-fees Act fixed no time within which the presiding Jud^ 
could exercise his power of ordering documents to be stamped, and seemed, on the other 
hand, to contemplate the exercise of that power any time subsequent to the receipt, 
filing, or use of a d<;nument, and to make the validity of the document and the proceedings 
relative thereto dependent on the document being properly stamped. — Mahadei 9. Ragi 
Kiihen Das, I. L. R., 7 All. 523. [Jan. 15, 1885.] 

When nlaint «h«n be re- 67. The plaint shall be returned to be 
illumed to presented to pro- presented to the proper Court in the followinif 
per Court cases :— * 

(a) if a suit has been instituted in a Court wbos^ grade is lower or 
higher than that of the Court competent to try it, where such Court exists, 
or where no option as to the selection .of the Court is allowed by law : 

(b) if, in a suit relating to immoveable property, but not coming under 
the proviso to section 16, it appears that no part of such property is situate 
within the lo<£l limits of the jurisdiction of the Court to which the plaint 
is presented : 

(fi) if, in any other ease, it appears that the cause of action did n^t 
efke, and that none of the defendants are dwelling, or carrying on basineipi^. 

0 ^ personally working for gain, within snob local Uinitii 
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On returning a plaint, the Judge shall, with his own hand, endorse 
Procedure on returning thereon the date of its presentation and return, . 

' the name of the party presenting it, and a brief 
statement of the ^-eason for returning it. 

A SUIT to ^-edcem a usufructuary mortgage of certain lands was instituted in the 
MunsiTs Court. After the suit had been admitted, and the parties called on to produce 
evidence, the Munsif ordered the plaint in the suit to be returned to the plaintiff for pre* 
eentation in the proper Court on the ground that the suit should have been instituted in 
the Court of the Subordinate Judge, the value of the properly in suit being beyond the 
jurisdiction of a Mmisif. Held that, under Act VIII. of ISfiO, the Munsifs order was 
appealable to the lower Appellate Court, and under Act X. of 1877 the lower Appellate 
Courts order to the High Court. — Kalian Das v. Nawal Singh, I. L. K., 1 All. 620. [Msr. 
7, 1878.] 

ALTHOtroH Act X. of 1877, s. 57, contemplates the return of the plaint should error 
be patent when it is first presented, yet there is nothing in the wording of that section 
which forbids the return of the plaint at a later singe in the suit. Where, therefor^ 
after the issues in a suit were framed, the Court decided that it had no jurisdiction, and 
returned the plaint to he presented in the proper Conrtf that, in so doing, the Court 
acted under s. 57 ; and its decision, not coming within the definition of a "decree*^ in 
Act 'Xll, of 1879, s. 2, was not appealable as such, hut was appealable under Act X. of 
1877, s. 588 . asraer vorder. — Abdul iSamad v. Kajindro Kislior Singh, I. L. R., 2 AIL 867. 

plaintiff in this suit claimed in a Civil Court (1) a declaration of hia right to 
certain laml ; (2) thuf: cert;iiii Icace^ of such Land, so far as thnir terms exceeded the term 
of settlement, should be cancelled ; and (8) arrears of rent Cor such land. The Court 

• held, as regards (daini (1), tliat the plaint did not <Iis<'loso « raii.se of action, as it was not 
Hllegocl that the defendant had dis[uiled the ])Lnntiff's right; as regarcls claim (2), that, 
with reference to the terms of s. 20 of Act Will, of 1873, the plaihtifl‘’s cause of action 
bad iiot^yet arisen ; and its regards edaini (3), lliat it was cogni/ublo in a Court of Reve* 
iMie; anil it dire<ded that inukc s. 57 of Act X. of 1877 the plaint should be returned to 
the plaintiff to be prcsenicd to tlie Uevenue ('onrt. //f/d that under the circiimatances 
the plaint should have been rejoctctl, and not returned. — Nagur Mai v. Maepkerson, I. L. 
B., 3 All. 76tf. LMay.2, 1881 .] 

The Court of first instance made an order returning the plaint in a suit to be pre- 
sented to^ the proper Court, on the ground that it was not competent to try such suit. 
On appeal from .such order the Appellate <*ourt, holding that the Court of first instance 
wa.s competent to try such suit, made an order “ decreeing the appeal." It .subset | non tly 
made an additional order directing that tflc case “ should be returned for re- trial.” On 
appeal lo the High Court from such additional order, held that the' appeal would not lie, 
Bs it Twas in reality one from an order pii'-ed in a]>pe*al from an order returning a plaint, 
which, under the last clause of s, .588 of Act X. of 1877, was final, and not an appeal 
from an order remanding a case under s. 562, the character of the original order of the 
Appellate Court not being altered by the pa.ssiiig of the additional «rder. — Kishna Bam 
Narsingh Sevek Singh, I. L. B., 3 A1L 856. [June 20, 1881.] 

An allottee, under a private partition, sue<l to .stay Hubserjuont partition-proceedings 
brought under Keg. XIX. of 1814, and to have his possession confirmed. The defendants 

• objected to the valuation of the suit, and to the suit being hoard by the Civil Courts, no 
proceedings having first bscn instituted before the Kevenuc Authorities. Held that such 
^ sifit should be considereef to be one for a declaratory decree, or for something in the 
nature of an injunction, and that, therefore, the plaint should not ho stamped ac<g>rdiog 
to the value of tlie*entirc estatOi That the question, wholherUie Collector would have 
brought the lands to partition, depended upon wli|pther they were held 'Mn common 
tenancy if they wore not so held, the Collector would be only competent to maicoan 
assignment of the revenue in profwrtion to the several portions of the land held by the 
alia reholders. That a private partition is no bar to proceedings in the Bevenue Courts 
under s. 30 of Beg, a IX. of 1814. A Munsif dismi.'^sed a suit, on the ground that, if 
it had been properly valued, it would not have come within hi« jurisdi<fiion. The District 
Judge affirmed the Munsiffs judgment, and directed the plaint 1,0 bo returned for pre- 
sentation to the proper Court under s. 57 of the Civil Proctriuro Code. This was not 
done. Held that a second appeal would He. Ajoodhia I^all n. (Inmani liall (2 C. £«. B. 
134) apiirove^L Aioodhya Persbad v. Kristo Dyul (15 W. K. 16.5) dissented from,— 'Joy- 
tpatl i/oy V. ban Babadoor Singh, I. L. B., 8 Cal. 326. [Aug. 19, 1881.] 



INSTITUTION OF SUITS. 


01 


S80. 57.] 

A Muksif, after hearing the evidence on both sides, found that the suit had been 
under«valued ;^but instead of returning the plaint under s. 57 of Act X. of 1877, he dis- 
missed the suit, ffeld that the provisions of s. 57 were imperative, and might be pub 
into foroe at any stage of the hearing ; and that such dismissal of the suit was a matter 
which afiPocted the merits of the case, and formed a proper subject for an appeal.— 
Bhadeshwar Chowdhry v. Oauri Kant Nath, I. L. R., 8 Caf. 834. (April 13, 1882.] 

A Distbict Court transferred for trial a suit instituted in a Coflrt subordinate to it to 
another Court subordinate to it. The Court in which the suit was, instituted was not tho 
one in which the suit should have been instituted, and consequently the Court to which ib 
was transferred made an order dismissing it, and directing the return of the plaint for 
presentation to the propei; Court. Jleld that such order must be, taken to have been 
passed under s. 57 of the Civil Procedure Code, and was therefore appealable under s. 5HS 
' {6) ; and that the defect of jurisdiction arising out of the iustitfttion of the suit inMan* 
wrong Court was not cured by the tniusfer of tho suit. — Pachaoni AwasthL* llalii 
Bakhsh, I. L. R., 4 All. 478. [May 30, 18B2.] * 

The right to join in one suit two causes of action against a defendant cannot bo 
exercised, unless the Court to whicii the plaint is presented has jurisdiction over both 
causes of action. The dofeiidunts, who resided and carried on business at Bombay, acted 
as tho agents of the plaicititf for<l/hc sale, purcluise, and despatch of goods to Tellicherry,^ 
where the plaintiff resided. Tho plaintiff sued the defendants for money due on account 
of the traiisactioTiK in Tcllicherry. Held that no cause of action arose in Tellicherry, 
To the claim arising out of the agency - jransactious tho plaintiff joined a claim on ac- 
count of a partuership-traii.sii‘Aion, which claim was triable by the District 

Muusif at Tcllicherry. Thc-8ubordinatc Judge held that he had no jurisdiciiVlPii^Jd^it^y 
tho claim arising out of tho agency-transactions, fouud that nothing w*as due to Iho 
plaintiff on account of the partiiership-tnirisaclion, and dismissed* the suit. Held that 
the plaint ought to have been returned to tho plaintiff witli the proper endorsement 
required by ». 57 of the Code of Civil Procedure, 1882. — Jivaraju r. Purushotam, I. 

B., 7 Mad. 171. [Sep. 17, 1883.] 

In a suit tiled in a District Munsif’s Court to recover certain land, tho defendante 
alleged that the value of the laud was uuderstated by tlie p^intUr, aiul exceeded by far tho 
pecuniary limit of the Court’s jurisdiction. Upon inquiry the ^lunsif found this all^s^ 
tion to be true, and directed tlio plaint to be returned to the plaintiff for presentation in a 
superior Court. Tho plaint having been presented in the Subordinate Court, the Subor- 
dinate Judge, on the authority of Jagjivan Javerdhds Seth xk Magdliin Ali (£. L. R., 7 Bom 
487), dismissed tho suit. Held that the procedure adopted by tho Muusif was correct. — 
Kundu V. Koudu, 1. L. R., 8 Mad. 02. [Oct. 14, 1884.] 

Per Fctheram, C.J., and Brodhurst, ^lahmood, and Duthoit, JJ. — The object of 
as. 11) and 20 of the Bengal Civil Courts 1871, was to create in tl«r District Judge, 
'Subordinate Judge, and 3Iunsif concurrent jurisdiction up to Rs. 1,00^ Per Fethoram, 
O.J. — S. 15 of the Civil Proijedure Code is a ]»roviso to those sections. Lhe word “ shall ** 
in that section is imperative on tho suitor. The word is used for the purpose of proteot- 
ittg tho Courts. Tho suitor shall be obliged to bring his suit in the Court of the lowest 
giwc competcut to^try it. Tho object of tho Legislature is that the Court of the higher 
grade shall not be overcrowded with suits. Wlienever an Act confers a benefit, the donee 
may exercise the same or not at his i)lcasure. The proviso is for tho benefit nf the Court 
of tho higher grade, and it is not bound to take advantage of it. If it doc^ not wish to 
try the suit, it may refuse to entertain it. If it wishes to refciin tho suit in its Court, 
it may do so ; it is uot bound to refuse to entertaiu it. ZVr Duthoit, J.— -The words in 
B. 67 of the Civil Procedure Code “ shall be” are an instruction which the Court is bound 
to follow ; and they aro, therefore, a restraint upon jurisdiction. The effect, therefore, of 
the oonourrent jurisdiction of Subordinate Judges and Munsifs is not to allow to a* Sj^b- 
ordinate Judge discretion us to accepting or not accepting for trial l^y himself suits cogni- 
aable by tho inferior tribunal. Brodhurst and Mahmood, JJ. — S. 15 of tlie Civil Pre^ 
oediure Code is a rulo of procedurof not of jurisdiction ; and whilst it lays down that a suit 
Bhall be instituted in the (Burt of the loweA grade, it does not oust the jurisdiction of tho 
Courts of higher grades. Riis^ck Chunder Mohunt v. Ram Lall Shaba (22 W. R. 301), 
biroar v. Begum Blbi (25 W. R. 219), followed. Per Oldfiold, 15 of the Civil 

Procedure Code 4s a provision entirely of procedure as distinct from jurisdiction, and its 
effect on s. 19 of tho Bengal Civil Courts Act is that tho jurisdiction of the District Judge 
and Subordinate Judge extends to all original suits cugnizablo by the Civil Court, subject 
in its exercise to a certain procedure, namely, that the suits be instituted in the Court of 
the lowest grade competent to try tliein. Meld, therefore, by Petheram, O.J., and Oldfleld, 
Bro^urst, and Mahmood, JJ., where a Subordinate Judge had tried a suit which a 
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If unsif, a Court of a lower might hare tried, that the Stthordinate Judge had-noi 
acted without juriadiction. <^e plaint in auoh suit had been in the fimt iuatanoe pre* 
aented to the Munsif, who had returned it to be presented to the Subordmate Judge^ • 
Ihithoit, J. — The decree of the Subordinate Judge would not be liable to be rereraed In 
appeal for want of iuriadiotion, for the jurisdiction was there, though it ought not to have 
bMU exercised. Tnfs view of ' the matter was consistent with the received can<m of eon* 
atmction, that unless dhe Legislature uses negative words, or words showing on iutentiou 
to treat the observance of a rule of procedure as essential, the rule will ordioarilv be trea^ 
ed as a direction onlj«. Under the circumstances, therefore, the District Judge had, in 
appeal, correctly rtfum to entertain the plea of defect in jurisdiction. Per Mahmood, 
J. — The institutiou of a suit in a Court of higher grade thau the Court which is compe* 
tent to try it is not a question either as to the jurisdiction or affeoting the merits of the 
case. It is a question />f the kind provided for bj s. 57S of the Civil Proc^ure Coile, and 
the inpeguJarity is not one which affects ‘‘ the merits of the case or the jurisdiction of the 
Court within the meaning of the section. The plea of want of jurisdiction can b# en* 
tertained for the first time ^ any stage of a suit, provided there is on the record sufllcienb 
material to substantiate it. — Nidhi o. Maahar Uusain, 1, L.‘ K., 7 All. 230. [Bee. 18^ 

1881.] 

Ok the hearing of a suit in the Court of first instance, the Court came to the eon* 
elusion that the value of the property in dispute placed^ he claim beyotid the jurisdiction 
of the Court; the suit was therefore dismissed with co.4s. On appeal this dmsiou wao 
reversed with costs, on the ground that the plaint ought to have been returned to the 
plaintiff for p^naKlatiou in the proper Court. The defendant appealed to the High Court. 
Meld tha^dlfe defendant ought to have been allowed costs in both Courts, and that ho 
■ ^n^^ Iutled to an appeal on that ground. — Moshingan v. Mozari Bajad, I. L. E., 12 Cal. 
271. [July 6, 1886.] 


. 68. The plaintifiT shall endorse on the plaint, or annex thereto, a memo- 

*Pkv)C6dnre on admitUng random of the documents (if any) wjiicb he has 
plaint. produced along with it ; and, if the plaint l>e ad- 

mitted^ shall present as many copies on plain paper of the plaint as there 
am defendants, unless thV Court, hy reason of the length of the plaint or 
the number of the defendants, or for any other sudicient reason, permits 

Coneiae statSironts. * present a like number of concise state- 

ments of the nature of the claim made, or of the 
relief or remedy required, in the suit, in which case he shall present such 
statements. 

If the pii^intiff sues, or the defendant or any of the defendants is sued, 
in a representative capacity, such statements shall show in what capacity 
the plaintiff or defendant sues or is sued. 

The plaintiff may, by leave of the Court, amend such statements so as 
to make them correspond with Uie plaint. 

The chief ministerial officer of the Court shall sign such memorandanp 
and copies or statements if, on examination, he finds them to be correct. 

The Court shall also cause the particulars mentioned in section 50 to ba 

Begfeter «f .aito. *“» j 

m ^ called the Register of Civil Suits. Such entriea 

shall be numbered in e^ery year according to the order in which the plaint 
issacfmitted. 


69.‘ If a pldintiff sues upon a document in his possession or power, 
Production of documont on produce it' in Court when the plaint is 

which pUtintiff suos. Belh presented, and shall, at tld same time, deliver the 
very of document or copy. document, or a copy thereof, to be filed with the 

plaint 

If he rely on any other documents (whether in his possession or power 
Ltatol otbM^docunumts. ^ot) as evidence in support of his claim, be 

shall enter such documents in a Ikt to he added 
or annexed to the plaint. 
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SiBOS. 

• In oompliaiice with an application for the eale of land to satisfy a decree the (Jivil 
Cotikrt put up certain land to auction in four lots. One lot was purchased by the plaintiff 
for Bs. 68» and each of the other' three were bought by him for less than 100, the 
price for the wh«#le amounting to Bs. 111-8-0, for which amodnt the Court granted a sii^le 
Certificate of mie, dated 10th February 1874. This certificate was never registered. Tho 
plaintiff applied to be put iu possession ; but the defendant resisting him, his application 
was reject^. On the 16th of November 1879, the plaintiff brougl^ this suit to have his 
right declared to the piece bought for Ks. 88 and to recover its possession. Along with tho 

g uiut the plaintiff produced the unregistered certificate of sale of the 10th February 1874. 

II the application of the plaintiff, another certificate for the same property was issued by 
the Court to the plaintiff on the 31 st of October 1877 — that is, three years after the con- 
firmation of sale. This was registered on the 20th of December 1877, and was produced^ 
by the plaintiff in the proceedings which gave rise to the present su^. It was obtainecLL, 
the plaintiff on the 23rd of February 1880, and tendered in evidence, but was ^jreiected 
under s. 63 of the Code of Civil Frooedure (Act XIV. of 1882). Held that olth^ i.the 
four lots purchased by the plaintiff at the auction-sale were* \pcluded in one certifraite of 
sale, such certificate, although one instrument in form, should, for the purpose of regis- 
tratiou, be regarded as four separate certificates of the four several lots. Held also that 
the registered certificate of sale, though issutsd three years after the ooufirmation ot sale^ 
was Vfdid and admissible in evidence. Vithal Janardan v. Vithojirdv Putlajirav (1. L. B., 

6 Bom. 586) approved, and In re Khaja Pathauji (I. L. R., 5 Bom. 202) and Tukaram e. 
fiutvaji Khaudoji (1. L. R., 5 Bom. 206) dissented from. Held also that the refusal to 
admit in evidence the registered certificate of »ile under s. 03 of the Cg^e of ('ivil Proce- 
dui*e (Act XIV. of 1882) on the ground that it had not been produced wTlIu tbt^laint, as 
required by s. 59 of tlie Code, was improper, there having been no doubt of itMSiiqinm ^ 
at the date of suit.— Devida Jagjivad c. Pirjada Begam, 1. L. R., 8 Bom. 377. [April 
17, 1884.J 

^ Certain documents having been allowed by the District Muusif to be filed by the , 
plaintiff during the trial of a suit, the District Judge, on appeal, held that he was bound 
to strike them oil the Ale on the ground that they were not filed with the plaint nor en- 
tered in any list annexed to the plaint, and because the Munsif had not recorded any 
Tea.son for admitting them. Held that, as the documcut|^ j;iad been admitted in evidence 
by the Lower Court, the Appellate Coiirt was bound to consider them. — Miuakshi r. VeTu, 
1. L. R., 8 Mad. 373. [Mar. 9, 1885.J 


Statement in caae of do- 60. In the case of any 'Sttch docoinent noi to 

euinents not in his possession in his possession or power, he shall, if possible, t^riwincial S. 
or power. state in whose possession or power it is, . 

61* In case of any suit founded, upon a negotiable instnnnent, if it 
Suits on lost negotiable be proved that the instrument is It t, and if an 
itwtrumonts. indemnity be given by the plaintiff', to the satis- 

faction of the Court, against the claims of any other person upon sucli 
instrument, the Court may make such decree as it would have made if the 
plaintiff had proJuced the instrument in Court when the plaint was presented, 
and bad, at the same time, delivered a copy of the instrument to bd filed ^ 
with the plaint 

The indorsees of a cheque sued the indorser, stating in their plaint that the cheque^ 
had been lost, and that the defendant refused to give them a (Uipli<»ite of it, and claiming 
a duplicate of it or the refund of the money they hud [mid the defendant on the ulvique. 

Meld that the plaint disclosed a cause |of action against the defendant. Held also llSit 
the pl^nt should to amended by joining the drawer of the cheque m a defendant in the 
suit,— Baldeo Prasad e. Grish Cha%dar Bose, 1. L. R., 2 All. 754. [Feb. 24, 1880.] 

02. If the document on which (he plaintiff sues be an entry in a shop^ Dittos 
IfOok or other Imok in his possession or power, the 
Production of shop-book. plaintiff shall produce the book at the time of 

filing the plaint^ together with a copy of the entry on which he relies. 

The Court, or such officer as it appoints in this behalf, shall forthwith 
OrWi»l.iitr*tqb.m«rk«l ma'-k ‘*>6 docuuwnt for tho purposo of identifi. 

Mtd nturecd. caliou ; wid, after exaiuiuiu^ and comparing th« 
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cop7 with the ori^nal, and attesting the copy if found correct, shall retorn 
the book to the plaintiff, and cause &e copy to be hied. 

t 

SiTiT by six plaintiffs praying for a declaration that certain proceedings of a Distriolr* 
Temple Committee removing .them from office as trustees of a temple were illegah De^ 
fendanta pleaded that the suit would not He because of misjoinder, and also because further 
relief might have'been* sought. Held that, under s. 26 of the Code of Civil Procoduror 
the pluntiffs could not puo jointly, and that the plaint should be returned for amendment, 
one of the plaintiffs to be allowed to use it as his own. Held also that, unless there had 
been an actual ouster from office, a dcclaratorv suit would lie.— R&manuja e. Bevan&yaka, 
I. L. 8 Mad. 361., [Feb. 24, 1886.] . * 


ending to 
vinoUu S. 
)ourfa. 


63> A document which ought to be produced in Court by the plaintifiT 
Inadmissibility of docu- when the plaint is presented, or to be entered in the' 
ment not produced when ^ list to be added or annexed to the plaint, and which^ 
plaint filed. jg produced or entered accordingly, shall not,, 

without the leave of the Court, be received in t vidence on h\a behalf at the 
hearing of the suit. 

Nothing in this section applies to documents produced for eross>exar 
mination of the defendant’s witnesses, or in answer to any case set up by^ 
the dcfendan^l^f^ handed to a witness merely to refresh his memory. 

documents having boon allowed by the District Munsif to be filod by the* 
plaintiff during the trial of a suit, the District J udge, on appeal, held that he was bound 
to strike them off thewfile on the ground that they were not tiled with the plaint nor en- 
tered in any list annexed to the plaint, and because the Muusif hud not record^ any 
*r6ason for admitting them. Udd that, as the doeuineuts hud been admitted iu evidence' 
by the Lower Court, the Appellate Court was bouud to consider them. — Minakshi o. Velu,. 
I. L. E., 8 Mad. 373. [Mar. 9, 1886.] 


CHAPTER VI. 

0^ THE Issue and Service of Summons. 

/tfsue of Summom. 

64. Wh^ the plaint has been registered, and the copies of concise^ 
^ statementsV^quired by section 58 have been filed» 

a summons may be issued to each defendant to 
appear and answer the claim ou a day to be therein specified, 

(a) in person, or ^ 

{b) by a pleader duly instructed and able to answer ffll material ques- 
tions relating to the suit, or 

^ (c) by a pleader accompanied by some other person able to answer all 

such questions. 

• Every such summons shall be signed by the Judge or such officer as he* 
appoints, and shall be sdaled with the seal of the Court : 

* Provided that no such summons shall be issued when the defendant has 
appeared at the pt^sentation of the plaint, and admitted the plain titi'’s claim. 

TfiS first bearing of a suit was fixed for ^he 12thl>ccember 1883, on which duf the- 
defendant did not appear, and the ca«io was adjourned to the 18th December, and, os tho 
defendant did not then appear, a decree wan passed iu Ca^ur of the plaintiff. A vahakt- 
uama had been previously filed ou the defendaht’s part, and he had i^so objected to an 
application filod by the plaiuiiff for attachment of the defendant’s property before judg- 
ment. Jietd that these acts on the defendant’s part did not eou.stituto an ** appearance ** 
by him within the meaning ef s. 100 of the Civil Procedure Code, which referred to m 
appearance in answer to a summons to appear and answer the claim on a day specified, 
issued under s. 64 ; that the decree was therefore ox parte within the meaning of es. 1U> 
and and an appeal oonsequeotiy lay to the Uigh Court under s« 6^, cL 0, from 
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fin order rejeotinfir an application to sot the decree aside. Zain-ul-abdin Khan v. Ahmad 
Baaa Khan (I. L. R., 2 All. 67 ; L. R., 5 lud. Ap. 233) distinguished ; Administrator* 

General of Bengal e. Byaram Das (6 B. L. R. 688)^ Bhimacharya v. Vakirappa (4 Bom. 

H. C. R, 206), and Bibee Haloo e. Atwaro (7 W. R. 81), referred tio. Fer Mahmood, 

That the Court on the 18th . December seemed to hare acted under s. 167 of the Civil 
Phmedure Code, and, choosing the first of the alternative courses alfoived by that section, 
acted under Chapter VII. of the Code, and passed an ex^arte decree under the provisions 
of R. 100 of that chapter.— Hira Dai v. Hint Lai, I. L. R., 7 All. 538. [Jan. 29, 1885.] 

Copy or atatementannexed 66. Every such summons shall be accompanied 

to summons. with one of the copies or concise statements men- q courts. 

tioned in section 58. w ^ 

Court may order defendant 66- If the Oorut sees reason to reqWe^^e ' Ditto 

or plaintiff to appear in per- personal appearance of the defendant, tim sum- 
son. mons shall order him to appear in person in Court , 

on the day therein specified. 

' If the Court sees reason to require the personal appearance of the 
plaintiff on the same day, itunay make an orde r for such appearance. 

A PLAINTIFF, who hiul been ordered, under s. 60 of the Civil Procedure Code, to 
appear in ponton in Court upon a day specified, failed to appear, anAnr^der «. 107, read 
with R. 102, his suit was dismissed. lie then applied to the Court under s. i03 an order 
to 6et the dismissal aside, but his apiiliration wtis rejected. He thereupon prei^PSrrVTi* 
appeal from the decree dismissing the suit under the provisions of s. 510. Held that the 
phiintiff was not entitled U» appeal from the decree dismissing the miit, and that his only 
ipmedy was by way of an appeal under s. 588 (8) of tlui Code from tln‘ order rejecting, 
the application to set the dismissal aside. Lai Singli r. Kunjan (I. L. R., 4 All. 387) 
referr^ to.— Krishna Bara v. Gobiud Prasad, I. L. R., S All. 20. [June 14, 1885.] 

No party to be ordered to 07. ]Vo party shall be ordered to appear in Ditto 

.p^r in perron «nloM ro»i- person unless he reside# * • 

(a) within the local limits of the Court’s ordinary original jurisdiction, 
or . • ^ 

(ff) without such limits and at a place loss than fifty, or, where there is 
within 50 or, whoro Uiero ui railway-communication for five-si^cths of the dis- 
railway, 200 niilc.s. tancc between the place where l|e resides and the 

place where the Court is situate, two hundred miles from the ourt-house, 

68. The Court shall determine, at the time of issuing th^ summons, Ditto 
. . . whether it shall be for the settlement of issues 

.eufri^ro OT for ftiiJ^dis- only, or for the final disposal of the suit ; and the 
posal. • sunimons shall contain a direction accordingly : 

Provided that, in every suit heard by Courts of Small Causes, thft sum- 
mons shall be for the final disposal of the suit. 


69. The day for the appearance of the defendant shall be fixed by the 
Court with reference to its current business, thi 
of d*efcndaSL ’ place of residence of the defendant, and the •time 

necessary for the service of the summons ; and the day shall be so fixed as 
to dUow tho defendant sufficient time to enable him to appear and answer 


on •such day. 

What shall be deemed 


< sufficient time ’ must be determined with refer- 


ence to the circumstances ef the case. 


Ditto 


70. The euramons to appear and answer shall order the defendant to Ditto 
produce any document in his possession or power^ 

.red by ptaWtilf or relied on plaintiifB case, or upon which tho defendant tu- 
by deiaBdut. tends to rely in support of^ his case. 



Eitendintf to 
Provincial S. 
C. Courts. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


n mv£ AND sMnncs of sommofs n-r^* 


. 71. .Whea tha summons is fo» tho flnsl dis* 

posslof the suit, it shsll direct the defendant to 
diroctodtb produce bis wit-' prodace, on the day fixed for his appearance, the 
witnesses upon whose evidence he intends to rely 
in support of his case. 


Service of eummons. 


Delivery of summons for 72. The summons shall be delivered to the 
eenriee. proper oihcer of the Court,* to be served by him or 

one of his subordinatea 


^3. Service of the summons shall be made by delivering or tendering 
• a copy thereof signed by the Judge or such officer 


Mode of serrioe. 


as he appoints in this behalf, and sealed with the 
seal of the Court 


Service on several defend 74. When therh are more defendants than 

ants. one, service of the summons shall be made on each 

defendant : 

that, if the defendants are partners, and the suit relates to a 
4f^xf^i^hip-transaction, or to an actionable wrong in respect of which relief 
is claimable from /he firm, the service may be made, unless the Court directs 
otherwise, either (a) on one defendant for himself and for the other defend- 
' ants, or (6) on any person having the management of the business of the 
partnership at the principal place, within the local limits of the Court's 
ordinary original civil jurisdiction, of such business. 

* ^ * c 

76. Whenever it may he practicable, the service shall be made on the 
fiwirioetob.oii<lefeiHU«t defendant ill person, unless he have an agent em- 
in pennon, when practi^ble, powered to accept the service, in which case ser- 
or on bif agent. vice on such agent shall be sufficient. 


76. In a suit relating to any business or work against a person who 
Service on uKent by whom not rfside within the local limits of the jurif- 

defendant carrier on huaiiiew. diction of the Court from which the Bammons 
issues, service on any manager or agent, who, at the time of service, person- 
ally carries on such business or work for such person within such limits, shall 
be deemed good service. 

For the purpose of this section, the master of a ship is the agent of his 
owner or charterer. 


SsBTicB unduly made under s. 76 does not become effeotusl by rsMoo of the fset 
of such aervioe being subsequently notified to tbe parties really intemted as defeitdants*. 
Semble,—^wke duly effect^ under s. 76 is effectual without i^erenee to the eircumstoiico 
of itf being or not being oommunicated to the real defendants.— (jbeouMis Dwark^AS e. 
GfUieshl&l Halasory, I. L. B., 4 Bom. 416. [June 22, 1880.] 

• 

8s. 76 AUD 67, cl. e, are to be construed together, and are intended to cany tho 
fame seheme of relief, which rests upon the idea that, where la agent hof put 
lonrard substantially to take the pisoo of his princi^l within a portfcolar furisdiotioo, 
he should take tbe place of such princijal (at the optioi'i of any peieon #bo his dealt 
with him) in any legal proceedings that may suw out of Uie buimea) or wofk fn vfaioh 
the agent has boen vIrtuaUy a lo^l prineipal. The manager or agent nooteiiiptated by 
the Code is one who has an iaitiative and independent discretion, albsft wibfeel poatibly 
to principles and general orders preseribed for his giiidanee. A mem aervent em^od 
to carry out orders or to execute a particular oommission, or « factor or oCimnon efmi 
who is not identified with tbo ffnn for wliicb be acts, is not such an f8t^.«--<looiy4il 
pwtrkadds v, Gonetblsl Halasroy, L D. 4 Bom, flO. [June IS, 1S8(>^ 
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. Tmrd, « Urn wliioh carried on busIneM at Agra, and had no place of business in 
Bombay, emloyed G as its agent in Bombay in certain dealings which it had with the 
plaintiff. Tne letters and telegrams of the firm to O wer^sent to the plalntifPs place of 
business, or addressed to G as an individual, and not in the name of the firm ; nor did G 
himself initiate any business, or in any way stand between the ^ftrm and the plaintiff. 
JIM that 0 was not the manager or agent of the firm, within the meaning of s. 76, upon 
whom summons could be served in an action against the firm.--€k)culdas Bw&rkddas «. 
Ganeshlal Halasroy, 1. L. R., 4 Bom. 416. [June 22, 1880.] , 

To saTiSFT the conditions of Act X. of 1877, s- 76, as to service of summons on an 
agent, there must be a person residing without the local jurisdiction, but carrying on busi- 
ness or work within those limits by a manager or agent, and sued on iiccount of such 
work, i. e., business either actually itself c^irried on by the agent or manager, or fom-'^g 
part of the business in the sense of a connectod course of transactfons to the mi^',gC&lbnt 
of which he has been duly appointed.— Goculdas Dwarkadas v. GaneshUl Halasroy#. L. R., 
4 Bom. 416. [June 22, 1880.] ^ ■ 


77. In a suit to obtain relief respecting, or compensation for wrong to, 1 
Service on sgont in charge, immoveable property, if the service cannot be made 
in suits for immoveable pro- on the defendant in person, and the defendant have 
no agent empowered to accept the service, it may 
be made on any agent of the defendant in charge of the property. 

78* If in any suit the defendant cannot be found, ancT'if hp! have no 
When service may bo on ®g«nt empowered to accept the service of 
male member of defendant's mona on his heliaif, the service may be made on 
any adult male member of the family of the defen- 
dant who is residing with him. 

E(icp1^nation , — A servant is not a member of the family within the 
meaning of this section. , 

79. When the serving ofHcer delivers or ten j^rs a copy of the summons 
Person served to sign ac- to the defendant personally, or to an agent or 
knowledginent. other person on his behalf^ he shall require the 

signature of the person to whom the copy is so delivered or tendered to an 
acknowledgment of service endorsed on the original summons. 


Procedure when defendant 80- If the defendant or otbe^ person refuses 

refuses to accept service. to sign the Acknowledgment, 

or if the serving-officer cannot find the defendant, and there is no agent 
empowered to accept the service of the summons 
or cannot be found. nor any other person on whom the 

service can be made, 


the serving-officer shall affix a copy of the summons on the outer door 
el the house in which the defendant ordinarily resides, and then return the 
original to the Court from which it issued, with a return endorsed thereon 
or annexed thereto stating that he has so affixed«the copy and the circum* 
stances pnder which he did so. * ^ 


Whxbb the service of summons has been effected on a defendant by affixing a cony 
of the sammoDB on the door of his dwelling-bouse, the Court must decide whether toe 
suhioione has been duly served by such affixing or not^ and if it decides in the negative 
a new sumwions must be issued, or substituted service directed. Before the Court can 
decide in favour of the suflftienoy of this mode of service, it must be satidled that Uie 
defendant » keying out of the way for the purpose of avoiding servico. Where a sum- 
mons has been transmitted by one Court to another fcr'service by the latter, llie trans- 
saitting Court la not bound, in every case, to sa^stjf itself that the law ss to service 
has him strictly followed. The presump^n in fiatour of the prooeedings a Comtt of 
justice is, that everything has been defy perlhnned, and if the retum made by Uie Ci^ 
. eerving thp summons states that the sumknons has been duly effected, that preaum^ew 
uidtM (he return dWeiffaon^ .ftpm 

^ 0. P, 11. 



L Courts. 


Ditto. 


Dftto. 


IKtt.. 
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Pro^iacitJ 8. 
C. Courts. 


the law. Aa a rule, on a return from a competent Court) that summons has been dttlff 
effected, it may he prestimed that either personal service has been effected, or substituted 
service under s. 82, or under ss. 80 and 82 combined, of the Civil Procedure Code (Act XIV. 
of 1882). As proof of due service of summons, a return from the Court of Small Causes 
at K was relied iipor^ in the High Court. The return was in the following words t 
“ Read bailiff’s endorsement on the back of the process, stating that the summons haft 
been affixed to the defendant’s house on the 22nd December 1884 at 9 km. ; and proof 
of the same having been duly taken by me, it is ordered that the summons be returned.’* 
Seld that there was no sufficient service. The return itself proved the insufficiency. 
There was no statement, under the hand of the .fudge, that the summons had been dul^ 
effected, and it did not appear that anything had been done beyond fixing the summons 
on the defendant's dooV. That affixing was not sanctioned nffer inquiry by the local 
Court, as required by 82. All that appeared to have been done was the affixing pre- 
scribed by s. 80, whicii was insufficient until confirmed under s. 82.“Nusur Mahomed i». 
Kizbai, I. L. R., 10 Bom. 202. [Veb. 8, 1886.] 

81. The serving-officer shall, in all cases in w'bich the summons has 
Endorsement of time and been served under .s(‘c.ion 79, endorse or annex^ 
manner of service. or cause to be endorsed or anncxc^d, on or to the 

original summons, a return stating the time when, and the manner in which, 
the summons was served. 


82^\i’h€ftr«rsuramons is returned under section 80, the Court shall exa- 
f ^lL TCffoadon of serving- mine the serviiig officer on oath touching his pro* 
coedings, and may make such further inquiry in 
the matter as it {hinks fit ; and shall either d<;clare that the summons has 
been duly served, or order such service as it thinks fit. 

Where the Court is satisfied that there is reason to believe that the 
. . defendant is keeping out of the w^ay for the pur- 

SubstitTited service. avoiding the service, or that, for any other 

reason, the summons cannot be .served in the ordinary way, the Court shall 
order the summons to be served by affixing a copy thereof in some conspicu- 
ous place in the Courf-house, and also upon some conspicuous part of tho house 
(if any) in which the defendant is known to have last resided, or in such other 
manner as the Court thinks fit. 


In ca-^es of ^-iibstitutod servire, it is rot Piifliriont to hIiow that the notice has been 
altacbod to the door, unlc.'S the ronditioii which renders such a mode of .service good, 
oiz., that the person who ought to l)e scrvwl is keeping out of the way, ha.s been first 
es-tabli*'hed to the silisfaction of I he ('oiirt.— Ram riiunder Dutt r. Jughesh Ohunder 
J)utt, (P. C.) 2 P. C. K. 8.36 ; 19 W. J{. 863 ; 12 B. L. R. 229. [Mar. 25, 1873.] See 
aho 22 W. R. 482 ; 2l W. R. 3H1. 

Weere substituted service of summons is ordere*! under Act X. of 1877, a. 82, a 
sufficient time ought, under s. 84, to be given for notice of the fact to reach the defend- 
ant, wherever he may he ; and if an ric-parfe decree be obtiiined by the plaintiff, tho 
Court, on being sati<>ficd that the time fixed was insufficient, will set aside the decree.—* 
Mirxa Ally Bebanee v, Syed^Hyder Hoo.'^ein, 1. L. R., 2 Bom. 449. [Feb. 19, 1878.] 

WuBKB the service of summons has been effected on a defendant bv affixing a cony 
of ihe .'summons on the door of his dwelling-house, the (.'ourt must decide whether the 
BumTUon.s has been ffiily served by such affixing or not, and if it decides in the negative, 
a new .summons must be is.'sued, or .substituted service-directed. Before the (>iirl can 
decide in favour of the sufficiency of this mode of service, it must he satisfied that the 
defendant is keeping out of the way for the purjiose of avoiding service. Where a sum- 
mons has' been transmitted by one Court to another for'service by the Fatter, the trans- 
mitting Court is not Iwund, in every caee, to satisfy itself that the ‘law ,^s to service haa 
been stricily followed. The presumption in favour of the proceedings of a Court of 
Justine is that everything has been duly performed, and if the return inode by the Court 
eerving the summons states that the summons has been duly off eel ed, that presumption 
must prevail, uuless the return discloses .some patent irregularily or clear divergence from 
the As a rule, on a return from a comi>etent Court, that summons has been dnfy 
effeefedy it may be presumed that either personal service has been effected, or subitituM 
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9ervic6 under s, 82, or under ns. ^ and 82 combined, of the Civil Procedure Code (Act XIV. 
of 1882). As proof of due service of suramons, a return from the Court of Small Causes 
at K was relied upon in tlio High Court. Tlie return w as in the following words : 

** Bead bailiff^s endorsement on the back of the process, Suiting that the suiumone has 
been affixed to the defendant’s house on the 22nd Detjember 1884 at 9 a.m. ; and proof * 
of the same having been duly taken by me, it is ordered that the shinnions be returned.’^ 

Held that there Was no sullhdent service. The return itself proved the insufficiency. 

There was no statement, under the hand of the Judge, that the summons had been duly 
effected^ and it did not appear that anything had been dorm bcfy’ond fixing the summons 
on the defendant’s door. That affixing was not sanctioned after inquiry by the local 
Court, as required by s. 82. All that appeared to have been done was the affixing pre- 
scribed lyr s. 80, wiiichVas insufficient until coiihrmcd under s. 82. — Nosur Mahomed v. * 

Kazbai, 1. L, R., 10 Bom. 202. [Feb. 8, 1880.] . 

•it ■' 

83* The service sul).stituted by order of the Court shall s efifec- Extending t6 
Effect of subatituted ser- tual as if it had beea made on the defendant Provincial S. 
▼Jce- personally. 

When service substituted, 84. Whenever service is substitute by order Ditto, 

time for appearanco to be t)f the Court, the Court shall fix such time for the 
appearance of the defendant as the case, may 
require. 

WriEttE substituted service of summons is ordered under Aerx. oW877, s. 82, a 
sufficient time ought, under s. Ht, to bo given for notice of ihe fact to reach 
mit wdierevcr he may be; and if an ej'-parfe decree bo obtained by the plaintiff, the 
Court, on being satistlod that the time lixed was insufficienU will %et aside the decree. — 

Mirza Ally Bebaiiec p. 8yed liyder lloosein, 1. L. It., 2 Bom. 449. [Feb. 19, 1878.] 


86. If the defendant resides within the jurisdiction of any Court other 
than the Court in which the suit is instituted, and 

Service of summons when „„ a<rpnt resident within the locaMimits of 

defendant roj^ide-H withm ju- .i ■ • i* n i. Ti 

risdiction of another Court, the jurisdiction of the latter Court empowered to 

and has no agent to accept accept the service of the sumtnoiis, such Court 
shall send the summons, \jither by one of its 
officers or by post, to any Court, not being a High Court, having jurisdiction 
at the place where the defendant resides, by which it can be conveniently 
served, and shall fix such time for the appearniice of the defendant as the 
case may require. • 

The Court to which the summons is sent shall, upon receipt thereof, pro- 
ceed as if it had been issued by such Court, and shall then return the sum- 
mons to the Court from which it originally issued, together with the record (if 
any) made under this paragraph. * 

86. Whenever any process, issued by any Court establi.shed beyond the 

Sewico. within Pranideuoy of Calcutta, Madras, Bombay 

towns and Rangoon, of pro- and Rangoon, is to be served within any such 
0088 isaiiod by Provincial town, it shall be sent to the Court of Small O^u- 
ses within whoso jurisdietioii the process is to be 
served ; ’ , 

and such Court of Small Causes shall deal with such^process in the same 
manner as if the process li^^l been issued by itself, 

and shall then return the process to the Court from which it issuecl. 

87. If the defendiiiit be in jail, the summons shall be delivered to the 

Service on 4 efondant in officer in charge of the jail in which the defendant 

iaib is confined, and such officer shall cause the sum- 

mons to lie served upon the defendant. 

The summons shall be returned to the Court from which it 'issued, with 
a statement of the service endorsed thereon, and signed by the officer in 
charge of the jail, and by the defendant. 


Ditto. 


Ditto. 


Ditto 



Eitendinff to 
Pkovincial S. 
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IMtto. 


«Ditto. 


Bftto. 


Ditto. 


Ditta 


Ditto. 


Ditto. 
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88* tt the jail in which tl^ defendant is confined is not in the district 
Ph>cediire if jail be in dif- in which the Suit is instituted, the summons may 
ferent district. .be sent by p(»t or otherwise to the officer in 

charge of such jail, and such officer siiall cause the summons to be served 
upon the defendant, and shall return the summons to the Court from which 
it issued, with* a statement of the service endorsed thereon, and signed as 
provided in section §7. 

89. If the defendant resides out of British India, and has no agent in 
Service when d.fm>d«.t British India empowered to accept the wrvice, the 

resides out of British India, summons shall be addressed to the defendant at 
anj has no agent to accept the place where he is residing, and forwarded to 
him by post if there be postal communication be- 
tween such place and the place where the Court is situate. 

90. If there be a British Resident or Agent of Government in of for 
Service thrmgh Britieh territory in which the defendant resides, the 

Berident or Agent of Gov. summons may be sent'to such Resident or Agent, 
ernment by post or otherwise, for the purpose of being 

served upon the defendant ; and if the Resident or Agent returns the sum- 
mons with^j^n eriGbrseinent under his band that the surninons has been served 
Ojjjthftiideicendant in manner hereinbefore directed, such endorsement shall be 
conclusive evidence of the service. 

91. The Court may, notwithstanding anything hereinbefore contained, 

* Substitution of letter for substitute for the surDinons a letter signed by the 
lummoos. J udge or such officer as he appoints in this behalf, 

when the defendant is, in the opinion of the Court, of a rank which entitles 
hin^to sbeh mark of con^iiltration. 

The letter shall contain all the particulars required to be stated in the 
summons, and, subjqpt to the provisions contained in section 92, shall be 
treated in all respects as a summons. 

92. When a letter is so substituted for a summons, it may be sent to 
Mode of sending such let- the defendant by post or by a special messenger 

tcv. • selected by tjie Court, or in any other manner whiell 

the Court thinks fit ; unless the defendant has an agent empowered to accept 
service of summons, in which case the letter may be delivered or sent to such 
agent. 

Servite of Froeess. ^ 

93. Every process issued under this Code shall be served at the expense 
Procew to be terred at ex- of the party on whose behalf it is issued, unless 

penseof party iseuing. the Court otherwise directs. 


Treats of service. 


The court-fee leviable for such service shall 
* be levied within a time to be fixed by the Court 
• before the process is issued. 

94b All notices and orders required by this Code to be given to or served 
Notices and orders in writ- on any person shall she in writing, and shall he 
ing bow served. served in the manner hereinbefore provided for tlie 

service of summons. . 


Pottage, ^ 

96. Postage^ where cbaigmble on any notice, summons, or letter issued 
under this Code, and forwarded by post, and the 
fee for registering the same, shall iie paid within 
a time to be fixed by the Court before the communication ia forwarded i 
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Provided tbot the Local doveminent, with the previops sanction of the 
Governor-General in Conneil, may remit snch postage, or fee, or both, or way 
prescribe a scale of court-fees to be levied in lieu thereof. 


CHAPTEK VII. • 

Of THi. Appeabanck of the Parties, and Consequence 
OF Non-appearance. 

96. On the day fixed in the summons for the defendant to vunpear Extepdinff to 
Parties to appear on day ^"^wer, the parties shall he in attend#! e at 

filed in lummoiii for defend- the Court-house in person or by their respective ’ 

ant to appear and answer pleaders, and the suit shall then be heard, unless 

the hearing be adjourned to a future day fixed by the Court. 


97. If, on the day so fixed for the defendant to appear and answer, it 
. be found that the summons has not Vn^en served 
summons not served in con- him in consequence of the^failure of the 

seiiuence of plaintiif's failure plaiiitiff to pay the court-fee leviable for.such ser- 
to pay fee for issuing. Court may order that the suif 

missed : 


Provided that no such order shall be passed, although the summons hogs 
not been served .upon the defendant, if, on the day 
fixed for him to appear and answer, he attends in 
person or by agent, when he is allowed to appear by agent. 

An order under s, 97 of the Civil Procedure Code,* dftniissinif a suit, on its beni]^ 
found that the sumuions has not been served on the dcfendiint, in consequence of the 
failure of the plaintiff to pay the court-fee leviable for such service, is not appealable. — 
Lucky Churn Chowdhry v. Budurruiinissa, 1. L. K., 9 Cal. 627. [Aug. 15.. 1882,] ♦ 


Dttio^ 


98. If, on the day fixed for the defendant to appear and answer, or on Ditto. 

If neither party ap])ear8, any other subsequent day to which C u hearing of 
suit t4i be dismissed. the suit is adjourned, neither part^ appears, the 

suit shall be dismissed, unless the Judge, for reasons to be recorded under 
his hand, otherwise directs. 

• A PETITION ikTis ma»ie under s. 549 of the Civil Frocedure Code, praying that an appel- 
lant might be re(|uirod to give security for the costs of the appeal. The ground upon 
which the petition was was that the appellant was not pecuniarily in a in^siliou to 
pay the costs of the appeal if it should be di.^Ttiissed An order was passed directing the 
appellant to show cause why the pray er of the petitioner should not be granted. When 
the petition came on for hearing, no one appeared to support if or to show cause against 
it, and it waa accordingly rejected. An application was subsequently made on belvalf of* 
the petitioner, prayiti]^ that the case might be restored to tlie fisgister, on the ground lhac 
counsel the petitioner was absent on the occasion of the hearing for fifteen iniijuf^ 
only, and that, as no one on behalf of the appelbmt had appeared to show cause, tlie peti- 
tion should have been granted, and the absence of petitioner’s counsel was immaterial. 

Held that the matter was dealt wiUi by s. 98 of the Civil Procedure Code, and that s. 647 
of ^ Code, prescribing that the procedure daid down for suits should be followed as far 
as it could be made applicable in proceedings other than suits, made s. 99 the rule by 
which the Court was to be guided. Held also that ulthough no general rule could be 
laid down that th^bsenoe of counsel, when a <^e has been called on, should be treated 
IS by itself a sufficient reason^for restoring to the register either a regular suit, or an app^, 
or a misoeHaneous application, but each case of Uie kind must be dealt with according to. 
its own particular oiroumstanoes, in the present case, taking the ciroumstanees into con- 
sideration, an absence of counsel for fifteen minutes was not enough to preclude the Court 
from restoring the petition to the register.— Lakhmi Ohand e. Gatto Bai, 1. L. R., 7 AU. 

642. [Feb. 19, 1885.J 
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99* Whenever a suit is dismii^ed under section 97 or section 98, ther 
In snch case plaintiff may plain tifi* maj (subject to the law of limitation) bring 
bring fresh suit ; • a fresh suit ; or if, within the period of thirty dayff 

from the date of the order dismissing the suit, he satisfies the Court that there 
was a sufficient excuse for his not paying the court-fee required within the 
or Court may ' restole suit time allowed for the service of the summons, or 
to its file. , for his non-appearance, as the case may be, the 

Court shall pass an order to set aside the dismissal, and appoint a day for 
proceeding with the suit. 


Where the plaiqtiff in n ^iuit failed to deposit the talahana require<l for the purpose* 
of issuing summouscs to certain persons whom it was proposed to make defendants \n 
addition to the original defendants in such suit, and the Court bn that ground irregularly 
dismissed suoh suit as agaii^j^t such original defendants hy an order purporting to lx* moiic 
under s. 110 of Act VIII. of 1850 on a day previous to ’tlint ft^cd for the hearing of such 
suit, held that such order of dismissal did nut preclude the plaintiff from instituting a fresh 
suit.— Oulab Dai r. Jiwau Hum, I. L. tt., 2 All. 318. [May 2rs 1879.] 

A PETITION wa.s made under s. 549 of the Civil Prix^odure Code, praying that an appeU 
lant might be required to give security for the co«ts of the appeal. The grouiid upoiif 
which the petition was based was that the appellanl was not pecuniarily in a |)osition to* 
pay the costs of^hht ap{>eiil if it should be dismissed. An order was passed directing the 
appella^^o show cause why the prayer of the petitioner should not bo granted. When 
^MlE^^ffiition came on for hearing, no one appeared to support it, or to show c:uv«e against 
it, and it was accordingly rejected. An appliroition was subsequently made on behalf of 
the petitioner, prayiT»g that tliocase might be re.storod to the register, on the gronnd that 
• counsel for the petitioner was absent on the o<msion of the hearing for flfleen minute!# 
only, and that, as no one on behalf of tiu* apj<‘Ilant had uppesn*e<l to show laiuse, the peti- 
tion should have been granted, and the alienee of ] etitioner'<4 counsel was immaterial. 
Meld that the matter was desilt with by s. 08 of llu? C’lvil rro^axluro ('ode, and that s. 047 
of the^^ode, prescribing tliii4jhe procedure laid down for suits should bo followed as far 
aTit could ^ miide applicable in proceedings otlicr than suits, made s. 90 the rule by 
which the Court was to be guided. Held also that although no geiioriil rule timid bo 
laid down that the abj|enco of counsel, when a case has been called on, should be t realty 
as b)»it.self a sufficient rea.-son fi>r restoring to the regi'-ter eitlicr a regular suit, or an appeal, 
or a miscellaneous application, but each <*asc of the kind must be dealt with according to- 
its own particular circumstances, in the present nuse, taking the eircumslaiicos into con- 
sideration, an absence of counsel for iiftecn minutes was not enough to preclude the Court 
from restoring ^hc fKititiou to the register. — Lakhmi Chund r. Ciatto Uai, 1. L. K., 7 All. 
542 [Feb, 19,1885.] • 


Dismissal of suit where 
plaintiff, after summons re- 
turned un.served, fails for a 
year to apply for fresh sum- 
mons. 


Ditto. 99 A. If, after a summons has, whether l:x*fore or after the 6rst day of 

June 1882, been issued to the defendonc, or to 
one 0i several defendants, and Returned unserved, 
the plaintiir fails for a period of one year from 
such return to apply for the issue of a fresh sum- 
mons, and to satisfy tlie Court tiiat he has useJ 
his best endeavours to discover the residence of the defendant who has not 
*been served, or that^such defendant is avoiding service of process, tho 
Court may dismiss the suit as against such defendant. 

In such casj the plaintiff may (subject to the law of limitation) bring a 
fresh suit ^ 

Ditto. Procedure if only plaintiff I00> U the plaintiff appears, and the delend- 
appoars, ant does not ap{>ear, the procedure sluiU be as 

folfows : ’ 


wbon snnimons duly served, 


(a) if it is proved that the summons was duly 
served, the Court may proceed ex parte : 

{h) if It is not proved that the summons was duly served, the Court 
immsotis not duly ffball direct a second summons to be issued and 
served on the defendant ; 
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{c) if it is proved that the summons ^as served on the defendant, but 
^hen sutDtnons servod, but not in sufficient time to enable him to appear and 
not in duo time. answer on the day fixocL in the auinmons, the 

■Court shall postpone the hearing of the suit to a future day to be fixed by 
the Court, and shall direct notice of such day to be 'given tb the defendant. 

If it is owing to the plaintiff’s default that the Aimmons was not 
•served in sufficient time, the Court shall order him to pay«the costs occasion- 
-ed by such postponement. 

Whkn the plaintiff iii«a Piiit appears at the hearing, and the niefendant does not ^ 
appear^ tho ])roper procedure to follow is tliiit prescribed by s IQO of Act X. of 
whether the defendant has been suinnioned only to appear and answer the clairak has 
in addition been siinimoned to attend and give evidence. It is not necessary, bef^c pro- 
ceeding to hear and determine a suit ex parte under s. U>f». tln^t all the process prescribed 
by law for comfielling the attendance of the defendant as u witness should be exhausted. 
It is sufficient that due service of the stuiuiuuiH upon tho defendant is proved. If such 
proof is not given, the courses to be adopt ctl arc one or other of those mentioned in 
vlauses h and c of s. 100 accordinj^ to the circuinstiim es of the case. The plaints and 
records in a number of suits upon bonds 111^1 ituted by tho same plaintiff against different 
persons were destn»yod b^* fire. The suits weYe rednsliiuloil, and dnplic.'itc copies of the 
plaints were filed. 'I'he only evidence of the contents of th(‘ honc^gi^ from which the 
plaints were prepared, consi*4ted of a register kept b}* the plaintiff's ^m&sb/as of tho 
tmines of tho executants of the bonds, the matter in re*-pect of which the boi& 
been given, the aiiiouiits due ihcrcuiider. and the names of the attesting witnesses. 
From this register the duplicate plaint«> hud been tnepured. lleid that though the 
register was not secondary evidence of the contents of ilie bond's, vet it was a document 
which might be referred to by a W itney'S for the jmrpo^c of refie-ihing his memory under 
«. 159 of the Fivideiice Act.— Taruck Is'ath Mullick v. Jeamat Nosya, I. L. K., 5 Cal. 353. 
[June 13, 1879.] 

Thk plaintiff sued, under s. 3, cl. fc, of Act XVTT.wif ,1877, for money duo oaa 
bond, dated the 8th September 1877. The defendant, though duly summoned, did not 
appear on the day fixed in the summons, which was for the final disposal of the suit. 
The Omrl, therefore, proceeded with it ex parte. Tho defendant, being subse«juently 
summoned and examined ;is a witness under s. 7 of the Act. admitted the bond sued 
upon, but pleaded -payment of the plaintiff's claim. Jle then applied to the Court 
that his witnesses should he summoned, and that their evidence betaken in support of 
bis allegation. The Subordinate Judge was of opinion that he (defendant) was not 
entitled to offer the evidenoo. On his reforrinj:^ the cruip to the High C'o- t, held that it 
was his duty to summon the Witnesses named oy the defendant. — Dulic..uiid 0. JMioudi, 
I. L. H., 5 Bom. 18 t. [Oct. 5, 1880.] 

Thk first hearing of a .suit wjus fixed for tlie 12th Pecemher 1883, on wdiich day the 
defeodant did not apiiear, and the case was adjourned to the 18th December, and, as the 
defendant did not tlifin appear, a decree was passed in favour of the plaintiff. A vakalat- 
naina hod bpcn previously filed on the defendant’s part, and lie had also objected* to an 
application filed by the jduintiff for aitachmciit of the defendant’s property before judg- 
ment. . Held that these acts on the defendant’s part did not constitute an “ appearance " 
by him within the meaning of s. 100 of the Civil Procedure Code, which referred to an 
appearance in answer to a summons to appear and answer the claim on a day specified,* 
issued under s. 64; that the decree was thoreforo ex parte witliiu the meaning of ss. 100 
und I08, and an appeal consc<|iiently lay to the High (’onrt under s. 683, cl. 9, Irom 
iin order rejecting an application to set the decree aside. Zain-ul-abdin Khan e. Ahmad 
. Itaza Khan (T. L. K., 2 All. 67 ; L. 11., 5 Ind. Ap. 23.3) distinguislum. Admin istrator- 
Hen^il of Bengal e. Dyarani Dn,': B. L. K. 088), Bhimneharya v. Fakirappa (4 Bom. 

H. Cf. 11. 206), and Bibec Haloo r. Aiwaro (7*W. H. 81). referred to. Per Mahmood, J. — 
That the Court, on the 18th December, seemed to have acted under a. 157 of the Civil 
Procedure Code, and, choosing tBe first of the alternative courses allowed by that .section, 
actefi under Chaptor 'Cll. of the Code, and passed an ex^parle decree under the provisions 
of s. 100 of that cliapter. — Uira Dai b. Him Lai, 1. L. U., 7 All. 688. [Jan. 29, 1885.3 

A DEPENDANT against whom a decree has been passed ex parte, and who has not 
adopted the prtM^edure provided by s. 108 of the Code of Civil Procedure, can appeal from 
aiich decree under the general proViHioms of s. 540. Lai Singh o. Kunjan (I. L. K., 4 All. 
387) dissoated from. — Karuppau v. Ayyathorai, 1. L. it., 9 Mad. 445, [July 24| I 888.3 
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The plaint in a suit described one of the defendants thus : “NO, guardian on be* 
half of her own minor son, S G/’ Upon the presentation of the plaint the Court directed 
the plaintifF to produce an affidavit to the effect that the mother of the minor defendant 
was his guardian, and, an affidavit having been made that the ** minor defendant” was 
under the guardianship of the mother, ordered a suit to be registered, and summons to be 
issued on the defendants. N C then filed a written statement, alleging that she held 
the land in suit on behalf of the minor. Held tliat, having regarti to the orders of the 
Court and the alterations made in the plaint and written statement, the suit was substau* 
tially brought against the minor, and the error of description in the plaint being one of 
mere form, could not, without proof of prejudice, invalidate a decree against bim in the 
suit. Held also that the want of a formal order appointing guardian ad litem was not 
fatal to the suit, wnen it appeared on the face of the proceedings that the Codrt had 
sanctioned the appedntment. Held (O’Kinealj. J. dissenting) that the fact that an 
ordef appointing a guardian ad litem at the instance of the paintiff was made ex parte 
was not necessarily fatal to the suit, unless it could be shown that the minor had in 
any manner been prejudiced thereby. Per Mitter, J. (Petherain, C.J., concurring) 
that, although the matter of the appointment of a guardian ad litem m left to the 
discretion of the Court, it is always desirable that the appointment at the instanoe of 
the plaintiff should not be made, unless the minor, nr his friends and relatives in whose 
care be may be, failed to move the Court for tliat purpose within a reasonable time after 
receiving notice of the institution of the suit. — Siiresh Chunder Wum Chowdhry v, 
Jugut Chunder l)eb, I. L. R., 14 Cal. 204. [Aug. 14, 1886.] 

lOU Court has adjourned the hearing of the suit ex parte, and 

^^urewhereHefendant defendant, at or before such hearing, appears 


appears on day of ft<|journed 
hearing, and assigns good 
catiKo for previous non-ap- 
pearance. 


and assigns good cause for his previous non-appear 
ance, he may, upon such terms as the Court directs 
as to costs or otherwise, be heard in answer to the 
suit, as if he had appeared on the day fixed for 
his appearance. 

„ The plaintiff sued, under a. 3, cl. w, of Act XVII. of 1877. for money due on 
a bond, dated the Sth .September 1877. The defendant, though duly summoned, did not 
appear on the day fixed in the summon*, which was for the final disposal of the suit. 
The Court, therefore, proceeded with it ex parte. The defendant, being subsequently 
summoned and examined as a witness under s. 7 of the Act, admitted the bond sued 
upon, but pleaded part-paymont of the pluintiff’s claim. He then applied to the Court 
that his witnesses should be summoned, and that their evidence be taken in support of 
his allegation. The Subordinate Judge was of opinion that he (defendant) was not 
entitl^ to offcfl the evidence. On his reffrring the ca.se to the High Court, held that it 
was his duty to summon the witnesses named by the defondant.—Bulichand e. Dhondi 
I. L. R., .5 Bom. 184. [Oct. 5, 1880.] * 

Defendants, who put in no appearance at the original hearing, and who have sub- 
sequently been refused leave to app^rand defend, are at liberty, where an ex^arte de«rroe 
bos been passed against them, to appeal to a higher Court, without previously taking any 
eteps^to have the ex-parte decree .set aside under s. 108 of Act X. of 1877.»A8^uffuu- 
niiw V. Lchareaux, I. L. R., 8 Cal. 272. [Jan. 23, 1882.] 

The first hearing of a suit was fixed for the 12th December 1888, on which day the 
defendant did not appear, and the case was adjourned to the 18th December, and m the 
I defendant did not then appear, a decree wjis passed in favour of the plaintiff. A vakalat- 
mama had been previously filed on the defendant’s part, and he had abo objected to an 
^pKcation filed by the plaintiff for attachment of the defendant'e property More 
ment. Held that these acts on the defendant’s part did not constitute an ’’tppeanmoe ” 
by him within th^ meaning of s. 100 of the Civil Procedure Code, which refei^ to an 
appearanoe in anewer to a summons to appear andbnswer the claim on a day spocified 
issued under s. 64 ; that the decree was thbrefore ex parte within the meaning oTss 100 
and 108, and an appeal consequently lay to the High Court under s. 683, dh 0, from 
an order rejecting an application to set the decree aside. &iu.«ul.abdin Khan e. Ahmad 
^za Kh^ (I. L. R.,2 All. A p. 238) distinguished. Administrator- 

General ef Bengal e. Dyaram Das (6 D. L. R. 688), Bhimacfaarya e. Faktraima (4 Bom 
H. r. B. 206), and Bibee Haloo e. Atwaro (7 W. B 81), referred to. Isr 
That the Court, on the 18th December, seemed to have acted under s. 167 of the’ Civil 
Procedure Code, and, choosing the first of the alternative courses allowed by that seetbo 
aeted under Chapter VII. of the Code, and pawed an ex-parte decree under the Drovisiona 
Of i lOOdf ^ chapter.— Him Daiw. Hira Iial, I. L R., 7 AH 838. [Jfan. 39; 1886.] 
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Sk». 102, 103.] APPEARANCE OF PARTIES, Ax. 

A DJCFEMDAKT, against whom a decree hw been pa^wed ex parte, and who has not 
adopted the procedure provided by s. 108 of the Code of Civil Procedure, can appeal from 
such decree under the general provisions of s. 640. I^al Singh v. Kunjan (I. L. 4 All. 

387) dissented from.— Karuppan e. Ayyathorai, I. L. R., 9 Mad. 445. [July 24, 1886.] 

102. If the defendant appears, and the plamtifT ddes not appear, the Extending to 
Procedure where defend- Court shall dismiss the suit, iHilesrf the defendant 

ant only appears. admits the claim, or part tlv^reof, in which case 

the Court shall pass a decree against the defendant upon such admission, 
and, where part only of the claim has been admitted, shall dismiss the suit 
80 far as it relates to the remainder. * 

In a suit, issues having been settled, the filial hearing of the suit was adjomr'^d to a 
fixed date for dnal disposal. On that date plaintiff did not appear, and the suiftv as dis- 
missed. Held that, as this was not a case which had been sidjoiirned in favour of either 
party to enable him to produce his proofs, or cause the attendance of his witnesses/’ 
the order was not one wliich could properly be made. — Bvali ti. Sherman, 1. L. B., 1 
Mad. 287. [Mar. 16, 1877.] 

• 

103. When a suit is wholly or partially dismissed under section 102, Ditto, 
Decree against plaintiff by the plaintiff shall he precluded from bringing a 

default bars fresh suit fresh suit in respect of the saiit^ wause of action. 

But he may apply for an order to set the dismissal aside; and,i\f it be 
proved that he was prevented by any sulhcient cause from appearing when 
the suit was called on for hearing, the Court shall set aside the dismissal 
upon such terms as to costs or otherwise at it thinks fit, and shall appoint 
a day for proceeding with the suit 

No order shall be made under this section unless the plaintiff has served 
the defendant with notice in writing of his applioation. • ^ 

Pub Garth, C.J.— The operation of s. 103 of the Code of Civil Procedure is confined 
to those cases only where a second suit is brought for the same object and cause of action 
as the suit which is dismissed. — Gobiud Chunder Addya v. Afzul l^bbani, 1. L. B., 9 Cal. 

426. [Dec. 6, 1882.1 

In 1879 the plaintiff purchased from one Babaji (defendant No. 1) the land in 
question in the suit which was then in the possession of one R4inchandra (defendant 
No. 2) as mortgagee. Bdb4ji undertook 4* mortgage, b' .< failed to do so. 

In 1881 the plaintiff brought a suit for redemption against Ramchanu.i (defendant No. 

2), which wns dismissed for non-appearance of the ]>laintiff under s. 102 of the Civil 
Ftocedure Code (Act X. of 1877). He subsequently filed the present suit against Babaji 
and Bdmchandra to recover posses.'sion of the land. The defendant pleaded that the suit 
was barred under Jhr provisions of s. 103 of thet^ivil Procedure Code. Held that the 
rtause of action in the two suits was different, and that the present suit was not barred.— 
Bdmcbandra Jivaji Tilvo v. Khatal Mahomed Gori, I. L. B., 10 Bom. 2S, [Mar. 12, 

1885.] 

A PLAINTIFF, who had been ordered, under s. 66 of the Civil Procedure Code, to 
afipear in person in Court upon a day specified, failed to appear, and under s. 107, read 
with s. 102, his suit was dismissed. Ho then applied to Court under s. 103 for da 
order to set the dismissal aside, but bis application was rejected. Ho thereupon pi^ferred 
an appeal from the decree dismissing the suit under the provisions of s. 540. Held 4.hat 
the plaintiff was not entitled to appeal from the decree dismissin&the suit, and that hia 
only remedy was by way of an amieal under s. 588 (8) of the Code from the order reject- 
ing the application to set the dismissal osi^p. lial Singh o. Kunjan (I. L. B., 4 All. 887) 
jrefeiTed to. — Krishna Ram a. Gobind Prasad, 1. L. R., 8 All. 20. [June 14, 1885.] 

Held by the Pull Bench (Htraight, Offg. C.J., and Tyrrell, J., expressing no opinion) 
that a respondent, ih whose absence the appeal bus been heard ex parte, and against whom 
judgment has been given, may prefer a second appeal from the decree under the provi- 
sions of s. 684 of the Civil ProoMure Code, and bis remedy is not limited to an applica- 
tion under s. 660 to the Court which pastod the decreq to re-hcar the app^. Bamjas 
‘Daijnath (1. L. B., 2 All. 667) approved. Per Oldfield, J. — There is a distinction between 
the case of a defendant in a Court of first instance and that of a Fespondent in on Appel- 
Uto Court not appearing with reforence tow. 108 and W of tho Code. Ld I8ingn 

a P. 14. 
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O. Courts. 


Ditto. 


Ditto. 


Ditto, 


Ditto. 


lOS APPEAHANCE OF PARTIES, Jkc. [SbCS. 104-108. 


Kuiijan (I. L. R.. 4 All. 387) and Raimliet Baohnaet v. Balkiahna Ahnbhafc (6 Bom. H. 
C H. 161) referred to. Per Malimood, J.— The distinction is one of detail merely. And 
not of principle. Lai ISingli o, Kuiijan (1. L. U., 4 All. 387) dissented from. Z:iin-*iihab-dm 
Khan Ahmud Baza Khan tl. L. H., 2 All. 67; L. R, 5 Tnd. Ap. 233), Jamait-un-nissa 
V. Luft^nn-nissa (I. L. B., 7 All. 6(M>), Ashrnff-un-niasa n. Lehareaux (I. L. R., 8 Cal. 272), 
Luckhmidas Vithaldas f*. Ehrahim Oosman (I. L. R., 2 Bom. G44), A'nanthArama v, 
Madbava Panikar (I.vL. R.. 3 Mad. 264), and Modalatha's Case (I. L. R., 2 Mad. 76), 
referred to. Also per Mahinood, J.— Where two procedures or two remedies are provided 
by statute, one of them' mii.st not be taken as operatinjf in derogation of the other, — Aju- 
dhia Prasad v. Bulmiikand, I. L, R,, 8 All. 354. LMay 10, 1886.] 

104 . If, on the day 6xod for the hearing of a su'it against a defendant 
IWHiuro where defeiiHant r^'siding out of British India, who has no agent 
rosidiiiif out of British India enipoNvcri'd to accept service of summons, or on 
does not api>ear. which the hearing has been adjourned, 

the defendant does not appear, the plaintilf may apply to the Court for per^ 
mission to proceed with his suit, and the Court may direct that the plaintilf 
be at liberty to proceed with his suit in such manner and subject to such 
conditions as the Court thinks fit. 


105. If there be more plaintiffs than one, and one or more of them ap- 
l>rooe.liiru in C4<c»vf non- and tlic otJiors do not appoar, the Court may, 

bf one or i.iore at the instance of the plaintiff or plaintiffs appear- 
Ko»mr:rr plaintiffs. permit the .suit to proceed in the same way as 

i| all tile plaintiffs had appeart'd, atid pass such order as it thinks fit. 


* 106* If there be more defendants than one, and otus or more of them 

Ppoccdnro in of non- appear, and the others do not appear, the suit shall 
att^ntlaiioe of ono or more of proceed, and the Court .sliall, at tin* time of pass- 
sctoral vkfcnd.iiits. iftg judgment, make such order as it thinks fit with 

respect to the defendants wlio do not appear. 


107. If a plaintiff or defendant, who has been ordered to appear in per- 
^ 1 under the provisions of section 66 or section 

anoe, wiihout -.utticiont tuuisc 4.5b, does not appear in person, or shew sufficient 
shewn, of party ordered to cause to tint satisfaction of the Court for failing so 
appear in person. « appear, he .shall be subject to all the provisions 

of the foregoing sections applicable to plaintiffs and defendants, respectively, 
who do not appear. 

A TLAiNTiFF, wlio had been ordered, under s. 66 of the Civil Procedure Code, to 
appear in pcr>oii in Court upon a il;i\ sp(;cifitd, failed lo appear, and' imdor s. 107, read 
with js. J.02, lii-s suit IMIS di-.i'iiwd. He iIkh applied to the Court under s. 103 for an 
order to set the dismissal aside, hut Ins up])lieation was rejoeied. lie thereupon preferred 
an appeal from I lie decree di.siiii^.Miig the .‘*uil inidor the i»rovi.sionH of s. 3*40. Held that 
the phiintifF wun not ontiiI<;d to :ippea) from tlio decree disnii>!siiig the suit, aud that his 
cyily remedy was by way of un apjieal uinler s. .588 (8) of the Cmle from the order reject- 
ing the .application to set tha di.smi.s.M:i| aside. Lai Singh r. Kunjan (I. L. H., 4 All. 387) 
referr^ to. — Krishna Ram r. Gobind Pra.sad, 1. L. R., 8 All. 20. [.Tune 14, 1886.] 

• 0/ setting aside Decrees ex jHirte, 

to 

loa In any case in which a docn*b is pas-sod ex. parte against a defend*- 
Setting aside decree ex ^Bt, he may apply to the. Court by which the decree 
fHtrte figaiiwi defendant. was made for an order to set it afeifle ; 

and if he satisfies the Court that the summons was not duly served, or 
that ho was prevented by any sufficient cause from appearing when the suit 
was called on for hearing, tho Court shall pus.s an onlf^r to set aside the decree 
upon such terms as to costs, payment into Courf, or otherwise., as it thinks 
and shall appoint a. day for proceeding with the suit. 
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Sic. 108.] APPEAEAfTCE OF PARTIES, &e. 

• 

Av parte decree liavinj? been f^ntcd in a suit against A personally and as guardian 
of her infant sons, the infants subsequently applied under s. 119 of Act VI 11. of 1859 t-o 
set aside the decree, on the }<round that the summons had not been duly served. It wa^ 
proved that the summons hud been duly served upon A, and*the application was dismissed. 
On appeal to the Hi^h Court, held that, »lthou;;h so far !i.s the decrees made A personally 
liable, the Court had no power to interfere, yet as .the iiiTanta wefe not responsible for 
their non-appearance, it initi^ht be said that they had been prevented by sufficient cauyo 
from appearinf',” and that tho decrees mij^ht be sot aside under s. 119 of Act VIII. ot 
1859 (a. 108 of Act X. of 1877) a.s against thcm.- Kesho Pershad w. Hirduy Naniin, 6 C. 
L.E.69. [1880.] ' 

Under s. 5i0 of theilJivil Procedure Code an appeal lift.s from decrees passed ex par*e. 
If a defendant appears at the first hearing, and files a \vriftor» slatcmciit, he should ''O 
placed ex parte , — Anantharama Patter v. Miidhava Paniker, T. L.*R., 3 Mad. SKi . TSep. 
8,1881.]^ m 

Defendants, who put in no appoaranoo at the original hearing, atid who hjJire subse- 
quently been refused leave to ap 7 >ear ami debuid, are at li])ft*ty, whore an e.v decroo 

has been passed against them, to appeal to a higher Court, without previously taking any 
steps to have the ex parte decree set a«ide under s. lOS of Act X. of 1877. — Asbruff-un- 
nissa r. Lcliareaux, I. Jj. R., 8 (Jal. 272. [Jan. 23, 18S2.] 

Held by Stuart, C.J., and Straight and Tvrrell, JJ. (Oldfield and Brodhnrst, JJ., 
dissenting), that a defendant. again'Jl. whom a decree has been ]>assed ex parte^ and wha 
has not adopted the reinedv provided by s. lOS of tlic (.'ivil Proced 4 yE;e Code, cannot aji- 
penl from .«U(*h decree under the general provi'sions of s. 510. —Lai Singh z;. Kunjan, I. 
L. R., 4 All. 387. [April 27, 1S.S2.1 

An ex parte decree uas obtained against a defendant, uho applied to have it set aside 
under s. 108 of the Civil Procedure (\ide. Tlio af»i)liz*.atfon w.as^iiado more than thirty 
days from the date of attaching the defend int's property in execution of the decree, bivt 
within thirty days of the service of the ‘jale-proclamafion. Tfefd that the application 
waj* barred by limitation under art. 101. sell. 2, Act XV. of 1877. — In the Matter of 
Bhaobunessury ; Bhuobuuc.s.sury c. Judobendra Narain Mullick, I. L. R., 9 Cal. 809. 
[June 20, 1882. j ^ ^ 

Titk only proper mode of dealing with ca.ses, whether a regular suit or a miscellaner 
ous proceeding, when I be partio-* do not appear, is to di<mi'<s it. A case so dismissed eau 
bo restoretl on ap]ili<jatiou under s. lOS. wliich I'*, by s 017, ai>T»li«ible a**' well to execution- 
proceedings as to suits and appeals. — Biswas Sonan CMiiindor Cossyaniy v. Binanda Chun- 
der Dibiiigar Adhikar (lo^syjnuv, T. Ti. R , 10 Cal. iHl. [Peb. 1 1, 18S4.] 

A DEFEND \NT failing to com]dv with an order to answer interrogatories, the Court, 
under s. 130 of the Civil Procedure (’ode. strn«-k out his defence, and, ]>;‘'»cocding ex parte^ 
passoil a decree against, biiii. tfeht that tlie^locree could not be trealr- in respect of tho 
remedy by appeal, as an ex parte decree, and tlier<-forc, under the ruling in I/al Singh r. 
Kuiijiiu (T. L. R., 4 All. 387), not. a]»penl:ilde, but that an appeal would lie from the 
decree. — (’liuiiiii Lai r. Chamman Lai, I. L. R., 7 All. 159. [Nov. 1. 1884.] 

Tfib first hearing of ii .suit was fi.xed for tho*12tli December 1883. on xvhich day the 
defendant did not *a]»peiir, and the c:use was adjournerl to tlie IStli December, and. a.s the 
defendant di<l not tlien appear, a decree was ])ass«Ml in favour of the plaintiff A^vakalat- 
naina bad been ])reviously filed on*the defendant’s part, and he bad also onjeeied to an 
application filed by the plaint iff for attaclinient of the defendant's property beToro judg- 
meut. lietd that these acts on the defendant’s part did not constitute an “ ani'earanee ” 
by him within the meaning of s. 100 of the Civil Procedure (?oile, which referred to iin 
appearance in answer to a summons to appear and answer flio clibu on a day spceifled, 
issued under s. 04; that the decree w'as, therefore, ex parte within tb? meaning of* s.s^ 100 
and 108, and an appeal conserjiicntly lay to the Higli Court under s. 583, cl. 9. from 
an order rejecting an application to set the decree aside. Zain-ul-;fl#-din Khan »*. Ahiuad 
Roza Khan L. R., 2 All. 87? L. R.,' 5 Tnd. Ap. 233) distingui.sliod, Administrator- 
General of Bengal r. Dyaram Das (0 B. IT. R. 088), Bhiniacharya «•. Fakiinpjia ( t Bom. 
H. C. R, 200), and Biboo linloo r. Atwaro (7 W. R. 81), referred to. Per Mahraood, J. 
— Tliat the Court, gn the 18lh Doeemher, seemed to have acted under s. 157 of the Civil 
Procciliiro Code, •and, choosing the first of tlie alternative courses allowz'd by that .section, 
acted under Chapter VTI. of the Code, and passed an ex parfe^ decree under the provisioo 
of H. 100 of that chapter.— llira J>ai v, Hira Lai, 1. L. R., 7 All. 638. [Jan. 29, 1885.] 

A Mpnstf, before whom a suit was pending, fixed, by way of adjournment, a particu- 
lar date for its disposal. Upon the date so fixed it was necessary to take evidence uwMt 
insuos of fact which had previously boen settled. The plaintiffs appeared on that ^y. 
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1P8 WRITTEN STATEMENTS AND SET-OFF. [8ecb. 109, 110, 


The defendants did not appear, but there was iu Court a pleader who had beeu instructed 
by the two principal defendants at the outset, and who hi^ hied his vahilaindm^. There 
was nothing to show that he had ever received any other instructions whatever, either as 
to the facts of the case or the'conduct of the defence, or that the defendants bad done 
anything beyond giving the pleader the instructions above referred to. Under these 
ciroumstonces, the plahitiffs gaVe their evidence, and the Munsif decreed the claim. JTM 
that, under the cireuinst^noes stated, the defendants’ pleader must be taken not to have been 
in Court on the date Axed for the purpose of defending the suit on behalf of the defendants, 
inasmuch as, upon that part of the case, he had not been instructed ; that it wa#there- 
fore a fair inference that the defendants did not appear, and the rise was disposed of under 
8. 157 of the Civil Procedure Code ; and that, under these circumstunces, the provisions 
of 8. 108 were applicable, and the decree was an ex parte decdsioft, which it was open to the 
Munsif to reconsider. }lira I)ai v. Uira Lai (1. L. R., 7 All. 5as) followed.— Ramtahal 
Bam v.Bameshar Ram, 1. L. R., 8 All. 140. [Jan. 9, 1880.] 

Hsld hy the Full Beuch (Straight, Offg. C.J., and Tyrrell, J., expressing no opinion), 
that a respondent, iu whose absence the appeal has been heard ex parte, and against whom 
judgment has been given, may prefer a second a]>pe*4il from the deerce under ibe provisions 
of 8. 584 of the Civil Procedure Code, and his rcnicily is not limited to an application 
under s, 560 to the Court which passed the decree to re-lieur the appeal. Ramjas c. Baij* 
nath (I. L. R., 2 All. 567) approved. Per Oldfield, J.— There is a distincliou between 
the case of a defendant in a Court of first instance and that of a res|»oiidcnt in an Appel- 
late Court not appearing with reference to ss. 108 and 560 of the Cwle. Lai Singh «. 
Kunjan (I. L. B.,it<Ai. 687) and Ramshet Baclcksct i\ Ihilkishna Ababhat (6 Bom. U. C. 
R. 161)jref€rred to. Per Mahmood, J. — The di>tinction is one of detail mer^y, and not 
of principle. Lai Singh r. Kunjan (I. L. R., 4 All. 687) dissented from, /iaia-ul-ab-din 
Khan p. Alimad Raxa Khan (1. L. R., 2 All. t>7 ; L. R. 5 Ind. Ap. 236), Jainait-uu-nissa 
V. Lutf-un-nissa (I. L. R., 7 All. 606), Ashruff-an-nissa r. Lidiareaux (I. L. R., SCjd, 272), 
Luckimdas Vithalda-'^ v. Kbrabim Oosmau (I. J.. H., 2 Bom. 64 1), Auanthairama e* 
Madhava Panikur (I. L. R., 3 Mad. 264), and Modalatba’s Case (I. L. R., 2 Mad. 75), 
referred to. Also per Mahmood, J. — Whore two procedures or two remedies are provided 
by statute, one of them mast not be taken as operating in derogation of the other,— Ajudhia 
V. llalmukaDd, I. L. R.,^A11. 35^1. [Mar. 10, 1886.] 


A DEFENDANT against whom a decree has been pa.s«>c<l ex parte, and who has not 
adopted the procedure provided by s. 108 of the Code of ('ivil Prf>ccdure, can appeal from 
such decree under the genVal provisions of s. &U). Ia\\ Singh v, Kunjan (I. L. R., 4 All. 
387) dissented from.— Karujtpan v. Ayyalhorai, 1. L. R., 9 Mud. 445. [July 24, 1886.] 


No decree to ho set asido 
without notice to^ opposite 
party. 


i09. No decree shall he set aside on any such 
application as aforesaid, unless notice thereof in 
writing has Wn served on the opposite party. 


CHAJPTER VIII. 

Op Written Statements and Set-off. 

% 

no. The parties may, at any time before or at the first hearing of the 
„ ^ suit, tender written statements of their respective 

Written Bta men . statements, 

and place them on the refiord. 


l^is' section contemplates that a defendant shall, in his written statement, set forth 
the case he intends to Wke at the trial.— Chova Kara v. Isabin Khalifa, 1. B., 1 Bom. 

209. [Aug. 81, 1875.] ^ ^ . 

Jo a suit for wroni^al dismissal. In which the defendants pleaded justification by rea- 
son of the plaintiff’s misconduct, held : (1) That the defendants at the hearing could not 
give e>videiioe of a transaction involving instances of rniscoDduct not s^t forth iu their 
written statement. They should either have filed a supplemental written statement before 
the hearing, or have furnished the plaintiff with particulars of the misf.*ondu^ in <][uesiioii, 
and intimate to him their intention of relyiug on the transaction as going to establtsli 
the general allegation of misoondiict. (2.) That although the tranHiiotion in question 
couM not 1)0 HMe the subject-matter of an auxiliary issue, the ovidetute of it, as hugIi, 
tould not be reoehreff, yet that questions relating to it might he put. to the plaintiff in 



Sec. 111.] WRITTEN STATEMENTS AND SETOFF. 


m 


cross-examioatioii for the purpose of uffectin^ his credit. SuppiemeDtal written stHtemcnte 
cannot bo filed after the parties have entered upon their case at the hearing. Sfatemcnte 
laid by .clients before Counsel for the purpose of obtaining legal advice aro^privileged. A 
was employed by B, at intervals of a week or fortnight, to write up B’s account-books, 
B furtiisbiug him with the necessary information cither orally or from loofe memoranda. 
M^ld that the entries so made could not bo given in evidence to coutradicj; A, under s. 145 
of the Indian Evidence Act, as previous statements made by him iif writing. The stale- 
Dw»nts ij||e really made, not by A, but by B, under whose instructioip* A had written them* 
Beld dWtbat it is only such books a** arc eiitered up as transactions take place that can 
be considered os books regularly kept in the course of business with s. 34 of the Indian 
Evidence Act. — Munchersliaw llczonji v. New Dhurumsey Spinning; and Weaving Com 
paiiy, I. L. R., 4 Bom. 570. [Aug. 12, 1880.] 

A WRITTEN stiiteracnt of his case, tendered by a "party to a suit at any time b«k. e-or 
it the first hearing of the suit., is not liable to any court-fee, and may be written on plain 
paper (s. 110 of Act X. of 1877). A written statement willed for by the Court after the 
first hearing is also exempt from stamp-duty (s. 19 of Act VII. of 1870).— Nagu v, Yek- 
nath, 1. B. B., 5 Bom.400. [Mar. 22, 1881.] 


Ill, If in a suit for the«recovcry of money the defendant claims to set- Extending to 
Particutapi of set-off to bo off against the plaintif!''s demand any ascortaiiii^d 
given in written statement. gum of money legally recoverable by him from the ^ 

plaintiff, and if, in such claim of the defendant agairust •plaintiff, both 
parties till the same character as they fill in the plan tiff’s suit, the defendant 
may, at the first hearing of the suit, but not afterwards, unless permitted by 
the Court, tender a written statement containing the particulars of the debt 
sought to be set-off. 


The Court shall thereupon inquire into the same, and if it finds that the 
j . case fulfils the requirements of the former part of 

^ this section, and that (Ju? amount claimed* toj^o 

set-off does not exceed the pecuniary limits of its jurisdiction, the Court shall 
set-off the one del)t against tlie other. 

Such set-ofi shall have the same eflect as a plaint hi a cross-suit, so as 
Effect of sot-off enable the Court to pronounce a final judgment 

in the same suit, both in the original and on tho 
cross-claim ; but it shall not affect the lien, upon the amount dot eed, of any 
pleader in respect of the costs payable t<) him under the decree? 


Illrntratiom, 


(a.) A bcqiieutliH R.s. 2,000 to B, unfi appoints C his e.xccutor and residuary 
legatee. B dies, and D takes ont administration B’s effeets. C pays Ks. I,(HX> as 
surety for D. Tlien*I) sues C for the lesraey. C cannot set-off the debt of 1,000 
against the legacy, for neitiier C noj I) fills tin- .same character with icspect to the 
legacy ns they fill with respect to the payment of the Rs. 1,000. 

g ^.) A dies intestate and in debt to B. C takes out administration to A’s effects, 
buys part of the effects from C. In a suit for the pnrehase-money hy G» 
against B, the latter cannot set-off the debt airuinst the prfi e, for C fills two ditfer- 
ent characters, one as the vendor to B, in w'hich he sues B, and the other as repi;p- 
seiitative to A. ^ 

(c.) A sues B on a hill of excl^nge. B alleges that A lias wrongfully neglected 
to inifiire B*s goods, and is liable to him iii^'ornpensation, which ne claims to set-off. 
The amount, not being ascertained, cannot be set-off. 

(d.) A sues B 01 } a bill of^exchunge for Rs. 500. B holds a judgment against 
A for Rs. 1,000. fhe two claims, being both definite pecuniary demands, may be 
set-off. 

(s.) A sues B for compensation on account of ii trespass. B holds a promissory 
note for Rs. 1^000 from A, and claims to tet-off that amount against any sum that 
A may recover in the suit. B may do so, for as soon as A recovers, both suuis aro 
definite pecuniary deiiiuuds. 
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(/.) A and B sue C for Ks. 1,000. C oannot set-off a debt dne to trim by A 
alone. 

{g.') A sues B and C f^r Ks. 1,000. B cannot set-off a debt due to him alone 
by A. ^ 

(A.) A owes tlie partnership- firm of B and C Ks- 1,000. B dies, Teavinf^ C snr- 
vivinff. A snea C for a debt of Rs. 1,500 dne in ids se{)arate eliaracter. C infty 
set-off the debt of Ks. 1,000. 


The usufructuary mortjrnjjee of certain lands sued the mortfraj^or for the money due- 
under the mort$^j;re.* The mortj^a^or al]ejTc*d that the morti;»*^cc had committed waste, 
and was liable to hin\ for rompensatioii. nliij‘h lio rlaiinod to sct-olf. Held that, under 
Act of 1877, 8. Ill, the amount of such could not be set-off. — Ua>^hUr 

>iath Das c. Ashraf Husain Khan, I. L. K., 2 All. 252. fMar. 25, 1870.] 

Where there is a debt clue from an insolvent prior to his in>oIvencv to another froiiv 
whom there was a debt which was in di.^pute due to the insolvent, in a suit broui 4 ^it by the 
Official Assignee to recover the latter debt, the defendaiit is entitled, under s. 39 of tho 
Insolvent Act, 11 and 12 Vic . cap. 21, to set-off the debt due from him to the insolvcMit, 
against sums which may be claimed from him.— Miller fA. B.) i;. Beer (A.), 0 C. L. H. 294, 
[April 1, 1880.J 

The provisions of Act X. of 1.S77 do not ;rivc tlie riirht to .set-off claims for unli- 
quidated djimngdf. oRt that A«*t doe< not take away any riLrht of set-off, whether legal or 
equitable, which parties to a "uit would hii\e iiulopondeiitly of its provisions. Where, in 
a suit for the price of good-^ ^old and delivensl. the deteudauL adiiiiltifi that there was 
sum of R-s. 1,1.59-12 due by him to the plaintiff, but nought to seNcdf the sum of Its. 972 
as damages sustained by liiin by reason of the non-delivery of some of tho got)d.s con- 
• tracted for, Ae/rf that as the claim of llie <lefcndant again-t tlie plaintiff was <-onnectecI 
with the same transaction, and aro>e out of one and the ^anie «'ontrnci as that in respect of 
which the plaintiff’s suit was brought, and as the aiiumnt ot the defendant’s cluitii wius 
capable»of being immediately a-.cert:iiiied. the dob-ndanr might ^et-off his claim. — Kishor- 
chaud Chauipulal t\ MiuiIiovJ( Wisniin, 1. L. U., 4 Bom lift. [July 12, 18H0.J 

The heirs to M, deceaved, appointed A, one of the heirs, manager of M’s estate with 
a view* to the pa^'incnt of the debts due by the ileceasod. \ creditor of the decesised siukI 
his heirs to re^'ovor bij<*<ieht, and obtuined a decree, in execiiiion of whifdi the share of Z, 
oue of the heirs in M's htnd<d o'^tate, wa** sold. The sale-proceeds exceeded Z’s share of 
such debt, and she sued the oilier heirs for contrihutioii in respect of the differcnii*. Tho 
defendants claimed a set-off in respect of Z’s .share of th»' liai»ilities of M\ estate w'hic.li 
had been satisti^ by A as in.-mager. Held that the set-off claimed could not be entertaimsl 
in such suit. — Abdul ilu.san r. Zohra Jan, d. b. K., 5 All 29t>. Feb. 3, lHs:t.] 

A SUIT w'a.s brought b^* P agaiii*«t thcKlgin MilN Company for recovery of the price 
of wood .supplied under twf) contraot.s, ea^-li »»f wliieh contained a clan.se h\ whiclMlio 
plaintiff coiitracle<l to indcinnify the defendants for loss arising by rtvvion of failure on 
hi.s part to supply the wood as conlrccted for. No Wfjod was snpjdied after thy lllh 
November 1879. The suit was brought on the lOth (hdobt r IhsJ. In January 18 h 3^ 
the purtners of the Klgin Mill-* Company were, on their own npplii*ation, brought upiut 
the record a.s defendants. Defendants claimed a %( t -off as daiiKige^ for loss incurred by 
the plaiutiff’.s failure to snppl,\ all the wood coiit raided for, such loss having ariMui <m the 
25lh October 1879, and snbse.inenlly. U<hl that art. 53, and nof art. 52, .sch. ii., of the 
■Liraitation Act, wa-s applicable to tho plaintiff’s claim, the inleniifm of the parties having 
been that the price of woofi was not claimable as of right on the date of its being sup- 
plied^ rather w'hen the contract was complete^l by the whole wood being supplied, or 
when the contract came to an end. that although, taking tho word awiertniii 

to mean ** liquidated,” the ftlaim of the defendaTits for damages would not come wilhiti 
the meaning of a set-off under s. Ill of the Civil Procedure Code, that section was^ one 
regulating procedure, and was not infcinft*d to take away any right of set-off, wlicthor 
legal Of €i#^|Uitable, which parties would have had independently of its provisions; that 
the right of set-off would be found to exist not only in ^^isys of “mutual debts atid credits, 
but also where tho cross-demands arose out of one and the same trafueiction, or were so 
corinocted in their nature and circiim.Mlanrcs its to make it itwiii nit able that, the plaintiff 
should recover and the defendant bo driven to a cross-suit, and that as, in the present 
case, the claim sprang out of the same contract which the plainliff ought to enforce, and 
could readily be detenninefl in the same suit, it was e4jniiablo that it .shoitTd be so deter- 
mined ffahal o. Ram Bahai (N. \V. 1*» JI. C. Rop. 1875, p. I57>, Kistnasamy 

rillay 9. Tho. Municipal ComiuiaDioDcr of Madras (4 Mad. 11. C. Uepv 120), and Ktohor 
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€batKl Cbninpa 1^1 t>, Miidhowji Visrain (I. L. Tt.. 4 Bom..407), followed. Reid that 
the law of limitation applirable to (be set-off vva.s art. 83, wih. ii., of the Limitation Act; 
that limitation would run from tho time when the plain iiJT was actually damnified, and 
uliould be reckoned to the date of tho institution of the suit, and not to that of claiming 
the set-off, which was after the defoiidant’s names were brought on the recopff; and that the 
isot-off was therefore in time. Walker r. f'lemcnts (15 Q. B. 1040) referred to. Eer 
Oldfield, J. — That the excels of the set-off in favour of the defendilhts over and above the 
tjlaim qI the plaintiff might properly be decreed to them, and tl^t the set-off should be 
ullowod^df at all, to its full cxlonl, and not merely to the extent of defeating the claim. 

Per Duthoit, »T. —That all hough tho set-off might properly be admitted as an equitable 
protection to the defendant'*; against being cast in the plai>itiff*s suit,^the defendants could *' 
not, failing the provisions oT s. Ill of tbfi ('ivil Procedure Code, be allow'ed to recover ». sUm 
of money from the plaintiff, they having paid no court-fees on tbsrt account. that 

?». 22 of tho limitation Act refers to cases where a new defendant is substituted oria^d^, 
and that when tho jmrtners of the Elgin Mills (/ompany were brought on the record aa 
xlefendants in .lanuary 1883, there was no institution or addition of new defendants, the 
defendants having been comprised in the designation of Elgin Mills Company, and at 
most W'hat was done was to corroist a misde^cripiion. — Pragi lial r. Maxwell, I. L, B., 7 
All. 284. [Jan. 15, 1385.] 

• 

Tjik provision of the Civil Procedure Code (A‘ t XIV. of 1882). s. Ill, doe.s not 
take away fvom parties anv right to «c1-olT, whether h ;,al <»r e(!iiitablo, which they would 
have had independently of that Code. And such right exisN no4iiw4s* in cases of ma»- 
terial debts and credits, hut also wljcre cros.-^-demands arise out of the same Iransaction, 
or arc so connocled in their nature and circumstances as to make it inequitable that tho 
plaintiff should recover, and the defendant should b«‘ liriven to a cross-suit. "Where, 
therefore, a decree ha<l been obtained again>t certain pe rsons in res]1*ct of arrears of rent 
tif an ijara lield jointly by tlif.-m, an<l one of them having been forced to pay the whole, 
amount of decree sued the others for contribution, and when in such suit the defendants 
pleaded that, ullliongh the idaintiff bad paid off the w.'. do of the decree in question, he 
wa.s not entitled to recover any portion from them, ina.-niuch as he was indebted to them 
for his share of the (Airrtr rents, the whole of which had lic^n I'uid by them to th(?zamfn- 
dar in previous years, as well as ii\ rcs]iect of rent due to tiieifl for the sliare on accotint 
of a portion of the land which he hiii»sclf held in »(/ /ofc. n?u] for which ho had paid no 
rent, and that, on su'comiis being gone into, it would be fonml that tlieir claim exceeded 
that of the plaintiff, Ac///, following Clark t\ Uiithnavaloo (’hetti Mad. II. C. 298), and 
Kishorchaml ( liampalal r. Madbowji M^ram (T. L R., 1 Bom. 107), that, notwithstand- 
ing the provision."* of s. llPofllic Civil Procedure Code, the defendants’ claim for the 
share of rents paid by them to the zaimndaroii account of the same might pro- 

jKrrly ho ];leadcd as a .set-off. and be taken into ace.ount in determining tin idaintiff’s suit 
ns aVising out of tho same transaction, but lihat their claim for rent for ihe portion of 
tho lands held by the plaintiff in nij Jof>’ could not be Ireateil in such manner, but. must 
form the subject-matter of a .separate suit.— Bbagbal Panda r. B'.imdeb Panda, I. L. B., 

11 Cal. 557. [M.iy 12, 1835.] 

In a suit by a landlord against bis tenant for ejectment, the dcfence.s were i (1) no notice 
to quit had l>oeii .serveil ; and (2) the tenure was a ponuanoul one. The suit wjip dismissed 
on the first ground ; the Court holding at the same time that the tenure was not a ])erma- 
iicnt one. In a subsequent suit for ejn'tment from the same holding, brought by the same 
plaintiff against the same delendant, the defences were ; (1) the tenure was pcrmaiteut ; 
mid (2) the plaintiff was o.stopptHl by the conduct of his prodece.s.sor in title from assert- 
ing as against the defendant that the tciiiire was not a ]>ermjyient one. The lower Ap- 
pellate Court found the question of estoppel in favour of the defendant, and dismissed 
the suit. On appeal to tho High Court, htld that the deidsion was right, and nmst^ 
ulllrmod. Semhh^ that where a former suit between the same partieit in respect of the 
same siibjoct-raattor has been disnyssed on a preliuiiuary point, a fiiidfhg iu that suit on 
the merits in tho plaintiff’s favour will not Ijpr the defondant from putting forward the 
same defence outlie merits in a subsequent suit by the sumo jdainiiff against t he same 
defendant. Setnhle, that the oqse of ?iiauiut Khan r, Phndu Buldia (I. L. R.. 6 Cal. 

31!)) has becil iuioliadly overruled by the case of Run Uahadoor Singh a. Lucho Koer 
(L. B., 12 1. A. 2Jr; I. L. B., 11 Cal. 301).— N undo liiill Bhuttacharjee t>. BidhooMookhy 
Deboe, 1. L. R., 13 Cal. 17. [Mar. 9, 1880. J 

No wriiton .statement to bo 112. Except as providesd in the last preceding Etstending (o 

received after first hearing. section, no written statement shall be received after Provincial S. 

the first hearing of tho suit : Courts. 



Extending to 
Provincial S. 
C. Courts. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 
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Provided that the Court inay» at any time, require a written statement 
or additional written statement from any of the 
parties, and fix a time for presenting the same. 

Provid^-i also that a written statement, or an additional written state- 
ment, may, with Uie permission of the Court, be received at any time for the 
purpose of answering written statements so required and presented, 

113* If any party from whom a written statement is so required fails to 
Procdure when party faila P^sent the same within the time fixed by the Court, 
to proBont written sdtomont the Court may pass a decrees against him, or make 
called for by Court. guch order in relation to the suit as it thinks fit 


114. Written statements shall be as brief as the nature of the case 
Frame of written stated admits, and shall not be argumentative, but shall 

be confined as much as possible to a simple narra- 
tive of the facts which the party by whom or on whose behalf the written 
statement is made believes to be material to the case, and which he either 
admits or believes he will be able to prove. 

Every suc|}*statement shall be divided into paragraphs numbered conse- 
cutively, and each paragraph containing, as nearly as may be, a separate 
allegation. 

115, Written statements shall be signed and verified in the manner here- 
Written .statements to inbefore provided for signing and verifying plaints, 

sigriLMl and venfied. and 110 written statement shall be received unless 

it be so signed and verified. 


, Il6. If it appears, to the Court that any written statement, whether 

Power of Court a. to ar«u. *’>' Spontaneously tendered, 

montative, prolix, or irrule- is argumentative or prolix, or contains matter ir- 
vant written stateiiiontX relevant to the suit, the Court may amend it then 
and there, or may, by an order to be endorsed then’on, reject the same, or 
return it to the party by whom it was made for amendment within a time to 
be fixed by the Court, imposing such terms as to costs or othervrise as the 
Court thinks fit. • 


Atte.station 

mentfi. 


of amend. When any amendment is made under this sec- 
tion, the Judge .shall attest it by his signature. 

When a statement has been rejected under this section, the party mak- 
_ , . . . ing it shall not present another Vritten statement, 

0 rejee ion. unless it be expressly called for or allowed by the 

Court. 


• CHAPTER IX. 

Of TiiK Examination of thk Parties by the Oouinr. 

♦ 

117. At the first hearing of the.suit, the Court shall ascertain from the 
Awertotement whether alle. <jefendai|^t or his pleader whether he adniite or 
gatiofili in plaint and written denies the allegations of fact made in the plaint, 
BtatementH admitted or denied, g^d shall ascertain from each ^anty or his pleader 
whether be admits or denies such allegations of fact as are made in the 
written statement (if any) of the opposite party, and as are not, expressly 
or ^y m^cessary implication, admitted or denied by the party against whom 
tlm^ are mMe. The Court shall record such admissions and deniala 
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Il8i At the fihil hearing of the suit, or at any* subsequent hearing, any EstoiKlIfttf to 
OfAl eitamitmtion of party, appearing in persoj or present in Court, or 

or Qompaafon of himsolf or any person able to answer any raat^al questions ' * 
hia pleador* ^ relating to the suit by whom •sucl^arty or his 

ipleader u aocompanied, may be examined orally by the (Jpurt^, and the Court 
Inay, if it ththks tit, put, in the course of such examination, questions sug* 
gested by either party. * 


SubstiuioQ of examination 1 19. The substance of the examination sbalb 

to be written. • reduced to writing by the Jutlgo, and sha’! fenm 

part of the record. • 

120. If the pleader of any party who appears by a pleader refuses or Extondin? to 
Conaounenco of refusal or answer any uiaterial question relating ®* 

inability of ploa<lor to on- to the suit which the Court is of opinion that the 
party whom he represents ought to answer, and is 
likely to be able to answes if interrogated in person, the Court may post* 
pone the hearing of the suit to a future day, and direct that such party shall 
appear in person on such day. 

If such party fails, without lawful excuse, to appear m person on the, 
day so ajipoinct'd, the Court may pass a decree against him, or make such order 
ill relation to the suit us it thinks tit. 


ClIAin^ER X. 

Op Discovkhy, and of thk Admission, Inspection, Production, 

Impounding, and Return of itdovMKNTS. • 

121. Any party may, at any time, by the leave of the Court, deliver, Ditto. 

Power to deliver inierroga- through the Court, intorrogaPories in writing for 
toriea. the examination of the opposite party, or, where 

there are more opposite parties than one, any one or more of such parties, 
with a note ut tlie foot tliereof, stating which of such in terrors Dries each of 
such persons is required to answer : • 

Provided that no party slmll deliver more than one set of interrogatories 
to the same person without the permission of the Court, and that no defend- 
ant shall deliver interrogatories for the elimination of the plaintiff unless 
such defendant lias previously tendered a written statement, and such state- 
ment has been received and placed on the record. • 

S. 121 of the Code of Civil Procedure contemplates (1) leave to interrogate, and (2) 
the service of the interrogatorie'^ through the Court. It is the duty of the Court under 
that section to determine wheLlier the applicant .should be allowed to interrogate the uthep 
side, but not to determine at that- stage what question the ^rty interrogated should be 
compelled to answer. Where an ejc-parte order is made in chamhors giving leave to inter- 
rogate, the party ordered to uiiswor has a right to come into Court to have tho order set 
aside if the cose is one in which interrogatories should not have been Allowed. When an 
order for the administration of interrogatorios is properly made, a party objecting to the 
intenogatories administered may, at his perilf Dmit to answer tho interrogatories to which 
ho objects ; but the more prudent course is to tile his aflidayit in answer, stating in it his 
objections to answer such questidhs as ho objects to. Where interrogatories aro scandalous, 
or in any way an sku^ of the process of the Court, the Court may interfere at any stage. 

The power given to the Court by s. 86 should not be exercised except in extreme cases%- 
^am Kishore Mutidlo o. Shoshiboosun Biswas, 1. L. B., 5 Cal. 707. [Jan. 29, 1880.] 

Whbib a guardian ad liiem of a lunatic defendant was made a party defendant ter 
purposes pf discovery, held that the discovery was not intended tq include the right to 
Sdministet interrogatories to him.— W&gbji Tiuwkersey e. Khat&o fiowji, I. L. B., 10 Bom. 

[Ptob. 18, 1886.] 


O. P. 16 . 
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[Secs. 122-129, 


Eztendinff to 
Provincial 8. 
C. Courta. 

Ditto. 

Ditto, 

Ditto. 

DHto. 

Ditto 

Ditto. 


Ditto. 


122. Interrogaitories delivered under section 121 shall be served on the 

Serricoof 5nte«oR«tork». ’ “y) ‘j*® P*'‘y .»*tenroga^, or ijl 

' the manner hereinbefore provided for the service 
of summons", xtnd the provisions of sections 79, 80, 81, and 82, shall, in the 
latter case, apply, so far as may be practicable. 

123* The Conrt, in adjusting the costs of the suit, shall, the instance 
Inquiry into propriety of of any party, inquire or cause inquiry to be made 
exhibiting interrogatories. into the propriety of delivering such interrogato- 
ries ; and if it thiaks that such interrogatories have tbeen delivered unrea- 
sonably, vexatiously, or at improper length, the costs occasioned by the 
said interrogatories and the answers thereto shall be borne by the party 
in fault 

124. If any party ^to a suit be a body corporate or a joint-stock com- 

Serrico of interroRatorios ?»'’>> incorporated or not, or any Other 

en officer of corporation or body of persons empowered by law to sue Or be 
company. sued, whether in its own name or in the name of 

any officer or other person, any opposite party may apply to the Court for an 
order allowing^bkct to deliver interrogatories to any member or officer of 
such corporation, company, or body, and an order may be made accordingly. 

126. Any party called upon to answer interrogatories, whether by him* 

Power to refuse to answer ““y ffeiiihi-r or officer, may refuse 

•interrogatories as irrelevant, to answer any interrogatory on tlio ground that it 
is irrelevant, or is not put Omd Jide for the purposes 
of the suit, or that the matter inquired after is not sufficiently material at 
that stage of the suit, or on any other like ground. 

126. Interrogatories shall be answered by affidavit to be filed in 
Time for filing affidavit in Court within ten days from the service thereof, or 

‘ within such further time as the Judge may allow. 

127. If any person interrogated omits or refuses to answer, or EiU- 
Procednro where party omits sw ers insufficiently, any interrogatory, the party 

to answer sufficio^iuiy. interrogating may apply to the Court for an order 

requiring him to answer, or to answ’hr further, as the case may he. And an 
order may be made requiring him to answer, or to answer further, either by 
affidavit or by vivd voce examination, as the Judge may direct : Provided 
that the Judge shall not require an answer to any interrogatory which in hia 
opinion need not have been answered under section 125. * 

128. Either party may, by a notice tlyough the Court, within a rea- 
Power to demand admission Bonable time not less than ten days before the 

of goDuinenefis of documents, hearing, require the otlier party to admit (saving 
all just exceptions to^ the admissibility of such document in evidence) the 
genuineness of any document material to the suit. 

* The admission shall also be made in writing, signed by the other party 
or his pleader, and filed in Court. 

If such notice be not given, no costs of proving such document shill be 
allowed, unless the J udge otherwise orders. 

If such notice is not complied with withiu four days after its being 
served, and the Judge thinks it reasonable that the admisj^ion should have 
been made, the party refusing shall bear the expense of proving such docu- 
ment, whatever may be the result of the suit. 

129. .The Court may, at any time during the pendency therein of any 

'Pewsrtoordsrdiic^sryof order any party to the suit to declare by 

docttffieat. affidavit all the documents which are or have been 
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Sues. 130, 131.]' 


. rt5 


f 

in his possession op power relating to any matter in Question in the suit, and 
any party to the suit may, at any time before the firet hearing, apply to the 
Oourt for a like order. * 

Every affidavit made under this section shall specif wklch (if any) 
Affidavit m answer to such of the documents therein mentioned the declarant 
- objects to produce, together with the grounds of 

such objection. ' • 


In a suit brought by two Mahomodan parda-nashin. ladios for recovery of immove* 
able property by right of Milioritauf’e, an order was passed under a. 189 of the CiviT 
cedure Code, ro^piiring the plaintiffs to declare by affidavit all thc,papers conneotto with 
the points at issue in the case which wore or had been in their posses'^ion or oiQ%t ol.” 
After some iiieffeotual proceedings, the plaintiffs were peremptorily ordered to file their 
affidavit on a certain date. On that date an aflilavit was fil^pd on iheir behalf by their 
brother and mukhtar, with a list of their doeunienlury evidence ; but the affidavit and list 
wa» considered defective upon several grounds, one of which was that it ought to have 
been made by the plaintiffs personally. Further time was then given to the plaintiffs to 
amend these defefrts, and iiltimat(Jy they fded an affidavit purporting to bo m'lde by them 
personally, praying that the Court would have it vcrifuMl in anv manner thought proper, 
provided that their pai'drt-na\hini were not interfered with. The Court, under s. 136 of 
the Code, dismissed the suit for want of prosecution, in consequen^^f the orders under 

H. 129 not having been compri^*d with, though ample op])orl unity had neen given to the 
plaiiitilTs and no sufficient ground for non-coraplrinco had been shown. Held, without 
going into tho question of the snlliciency or non-sufficionev of the action of the plaintiffs 
with regard to the orders made under s. 129 of the Code, that, looking at the disabilities 
of the pliiintiiTs and the cire.umslances of tlioir suit, tlie c*i.sc was not one in which it was 
expedient to enforoe iho liability to whifh they mighl have exposed themselves under the 
peculiar provisions of a. 136. — Kaliau Hi hi p. Safdar Uudaiu Khan, I. L. R., 8 All. 265. 
[April 2, 1886.] 

130* Tlie Oourt may, at any time during* the pendency therein* of 
Power to onior production any suit, order the production by any party there- 
of documents during suit. to of such of the documents in his possession or 
power relating to any matter in question in such suit or proceeding as the 
Court tliinks right ; and the Oourt may deal with such documents when pro- 
duced in such manner as appears just. 

U.VDEH s. 130 of the Civil Procedure Code (Act X. of 1877), a Judge m no discre- 
tion to refuse to allow inspection of <lo(Miniciil^ relating to matters in question in a suit, 
provided they are not privileged. Confidential communications between principal and 
agent reLiting to mutters in a suit are not privileged. Held in a suit for an injunction to 
restrain tho defendant from using certain trade-marks, that telegrams and letters between 
the plaintiff’s firm in liondon and their managing afcnt in Bombay, relating to the sub- 
ject-matter of the sun, were not privileged. — Buslros v. White (L. R., I Q. B. T). 423) 
and Andersou v. Bank of Briti.'*li Columbia (L. R., 2 Ch. D. 644) followed. — Waihice (L. 
A.) V, Jefferson (P. Q.), I. L. R., 2 Eoin. 453. [Feb. 15, 1878.] 

Unoba s. 622 of tho Code of Civil Procedure, interlocutory orders passed under s. 
S87 refusing applications for the issue of a commission to examine witnasses, or, under s. 
130, directing tho production of documents, cauuot be revised.-r/» re Nizam of Hyderabad,’ 

I. L. R., 9 Mad. 256. [Feb. 22, 1886.] 

• 

131. Any party to a suit may, at any time before or^at the hearing 
Notioe to produce for in- thereof, give notice through the Oourt to any other 
Bpectlon dooumenta referred party to produce any specified document for the 
to in plaint, &g. inspection of the party giving such notice or of his 

pleader, and to permit such ^arty or pleader to take copies thereof. 

No party failing to comply with such notice shall afterwards be at 
Consequence of non-com- liberty to put any such document in evidence on 
plianco with such notice. his behalf in such suit, unless he satisfies the Oourt 
that such document relates only to his own title, or that he had some other 
and suffleioht cause for not complying with such notice. 
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Sitendinjc to 132* The party to .whom snob notioft is given shalit wiUiin ten days 
ecS Party i«ceiyinK such ootioa\ thereof, deliver through the Court 

V. vuMi . deliver notice when and ! to the party giving; the same a notice stating a 
whore inapoct'on may lie had, within tJiree days from such delivery, at 

which the docdme^ots, or tuch of them as he does not object to producei may 
be inspected at his pleader’s office or some other convenient place, and stating 
which (if any) of the documents he objects to produce, and on what grounds , 

Dkpsnpant wa<i owner of oertaiu ootton-giuning factories at and near A la the 
mnfa^'^Al) sud had algi a place of business in nouihay. He entered Into a contract in Bom* 
bay with the plniiitiir to gin certain cotton of the plaintifTsVt the mid fhotorica of the 
defendant in the niulassal. Plaintiff brmnrht a suit for damages for the breach of this 
contitet, and demanded inspection, in Ilombay, of all the defendant’s books relating to 
the business of the said ginning factories belonging to the defendant. The defendant wits 
willing to give, the in9pc(*ti«ii asked for, but contended that it should be bad at A, where 
all the books in question wore kept, and objected to bringing the books down to Bombay, 
as demanded by the plaintiff. Held that the contmet, though made in Bombay, having 
been intended to be performcil at a eonsidemblo distanoe from Bombay, at and ncaf'^A, 
where the business of ginning was eondiicted, and whA'e the bfioks relating to the said 
business wore kept. A wsls the proper place at whicli to give in^po^dion.— Kovaldfis i^kar- 
eband ». Pcsuniji Nasservauji, i. L. 11., 5 Bom. t07. [July 9, 1881.] 

PItto, 133. If apy party served with notice under section 131 omits to give 

Application for order of notice under section 1 3*2 of the time for inspection, 
inF|cction. ^ or olyccts to give inspection, or names an incon- 

venient place for inspection, the party desiring it may apply to the Court 

* for an order of inspection. 

Bkfoue the Court will make an order under s. i;i3 of tin* Code of Civil Procedure, 
the prtJiiniinar\ siep"* imMitjoncd in'; l:U must be taken by the party applying for the 
order. — Mohendro Nuuth I'atm r. Ishun Chunder Dawn, 1. L. R,, 10 Cul. 5(5. [Juno 
ias3 ] 

LKTTERi' written bv mu* of the dcfendanlV servant** to another, for tho purpow* of 
obtaining information with u Slew to pos-iblc future litigation, are not privileged, even 
though they might, under the eircuin’.taiieo, be iV4|uired fur the use of the defendant's 
s<di* ilor. In order lh.it privihige may be claimed, it must he shown on the face of the 
aftidavit that the dcKninients wore preparid or written merely for tho uso of the solicitor. — 
Bipro Doss Dey. v. Secretary of State for India in Council, 1. L. It., U Cal, 655, [May 
21, 1885.] 

Pitto, 134. Except in tho case of documents referred to In the plaint, written 

Application to be foundod statement, or affidavit of the party against whom 
on affidavit. the ajiplication is made, or disclosed in his affida** 

* vit of documents, such application shall be founded upon an affidavit, shew^ 
ing (A) of what documents inspection is soujjht,’ (/>) that the party applying 
is entitled to inspect them, and ic) that they are in the possession or power 
of the party against whom the application is made. 

Pitto. * 136. If the party ^ from whom discovery of any kind or inapection ia 

J> 0 ?rer to onJer iwuo or *0“^ objects to the same or any part thereof, 

S uestioa on which right to and if the Court is satisfied that the right to such 
iacovoiy depends to bo first discovery or inspection depends on the detertuina^i 
determine . oi-question in dispute in the auit, 

or that, for any other reason, it is desirable that any such issue or question 
should be determined before deciding upon the eight to tho disooveiy or in** 
Spection, the Court may order that tHe issue or question be 4eteriuiiied first, 
and reserve the question as to the discovery or inspection, 

Ths intonitan of s. of tho Civil Prooeduro Code (Aot X. of 1877) Is to give the 
Court the power of raising and determiniug an issue for tho exclusive puipose of OMiding 
^ fight to dhsioyery of evidence which is to be used at tho trial, and tl^fore, ffum the 
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nature of the ease, before the hearinfif of |he cause. It should be a rule of practice that 
when an order is made under s. 135 of the Civil Procedure C^e (Act X. of 1877) by the 
Jud}<e in ehambers, the suit should be sot down for the t/ial of the particular iwue as 
well as of the Oause itself wlien it comes to a hearing before! the same Judj^e. — Ahmed- 
bhoy Hiibibbhoy v, Vulleebhoy Cassumbhoy, I. L. B., 6 Bom. 572. [Sep^ 1882.] 

In a suit for specific performance of a contract to purchase an ii!dij?o-factory, the de- 
fendant denied that the a^rreement relied on was final, and alleged# tliat*the plaintiff had 
induced him to sign the agreement by means of representations regarding the nature, the 
extent, the value, and the net income of the property, all of w'hi^h representations the 
defendant charged were false and fraudulent to the knowledge of the plaintiff. The plaint- 
iff in his affidavit of documents set out a list of title-deeds evidencing his title to, and th*? * 
books of accounts and othdr papers and documents relating to, the property agreed lo 
pim^hased, and these he claimed to withhold from the defendant's inspection, the 
ground that they wore not sufllciently material at that stage of the suit. Held the 
doniments were not protected. — Sutherland v, Singliec Churn Butt, I. L. B., 10 Cal, 

808. [June 1C, 1884.] . 

136. If any party fails to comply with any order under this chapter^ Extending 4o 
Coo«equenoe.s of failure to to answer interrogatories, or for discovery, pro- Proving S, 
answer to give. inspection. d if ction, or inspection, which has V)een duly served, ' ® 

he shall, if a plaintiff’, he liable to have his suit dismissed for want of prose- 
cution, and, if a defendant, to have hi.s defence (if any) struck out, and to be 
placed in the same position as if he had not appeared ancrifnffwered ; 

and the party interrogating, or seeking discovery, production, or inspec- 
tion, may apply to the. Court for an order to that effect, and the Court may 
make such order accordingly. • 

Any party failing to comply with any order under this chapter, to. 
answer interrogatorie.s, or foi* di.scovery, production, or inspection, which 
has been served personally upon him, shall also be deemed guilty of an offence 

under section 188 of the Indian P4‘nal Code. • 

• • • 

Tjik powers given to flic Court by Act X. of 1877. s. 136, should not be exercised 
except in extreme oa'sft*.— Shaui Kisliorc Muiidlc r. Shoshiboosun Biswas, I. L. B., 5 Cal. 

707. [Jan. 2J>, 1380.] • 

Under the authority conferred by the Charters of the Supreme Courts, and continued 
by their own Letters Patent, the High Courts in India possess the power of enforcing 
obedicnoe to their orders by commit tal for contempt. As regards the Figh Courts in 
India, the remedies provided by s. 136 of the Civil Prooediire Code (Ajt v. of 1877) in 
oases of disobedienco to an order of Court mn^* he regarded as cumulative. They subject 
the offender to particular liabilities for his contiimat^y. but do not extinguish the Court’s 
power of con.struiniiig him to obedience. An application may ]»roperly be made in Court 
to commit for conU»mpt of an order made in chambers. —llassoubhoy r. Cowasji Jehagir, 

I. L. B., 7 Bom. 1. [Mar. 10, 1831.] • 

Thr High Courts in India possess the pow’er of enforcing obedience to their ordeiw 
by attaohnieut for contempt. An order for attachment for contempt is not an order in 
exercise of the High Court's civil jurisdiction, and therefore does not come within the 
provision of s. 591 of the Civil Procedure ('ode. Contempts are in the nature of offences, 
and therefore, under s. 16 of the Letters Patent, 1865, an appeal lies from an order of 
committal for contempt. In dealing with an appeal from such an order, the AppellaU 
Court will not go behind the order the disobedience to whifili constitutes the ooutempt. 

— Navivtthoo e. NarotamdAs, 1. L. R., 7 Bom. 5. [Sep. 8, 1882.] * ^ 

Whrbe a defendant neglects to comply with an order for production and inspection, 
the Court will, although in the la.«d resort, order his defence to be struck out.— Khajah 
AsAmooila Joo a. Khajah Abdool Aziz, I. LipR., 0 Cal. 923. [July 23, 1883.] 

A DEFENDANT failing to oomply with an order to answer interrogatories, the Courts 
under s. 136 of the Civil procedure Code, struck out his defen(*.o, and pro^^eeding ex parte, 
passed a decree against him. Held, that the decree could not be treated, in respeot'of the 
remedy by appeal, a.s an ex parte decree, and therefore, under the ruling in lial Singh o. 

Kunjun (1. L. B., 4 All. 387) not appealable, but that an appeal would lie from the 
deoreet-’-Cbunni IjoI v. Chamman Lai, I. L. B., 7 All. 169. [Nov. 1, 1884.J 

Tn a suit brought by two Muhammadan pardomuaeMn ladies for recovery of Im- 
movoablo property by right of iuheritauoe, an order was passed under e. 120 of the Cwll 
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Procedure Code, requiring ifaio plaintiffs to dedans by afRdavit “ all the papers oonnectod 
with the point at issue in th^ cause which were or had been in their possession or Control.’^ 
After some ineifooiiial proceedings, the plaintiffs were peremptorily ordered to file their 
aflidavit on a certain date. On that date an atlidavit was filed on their behalf by their 
brother and nuikhtar, with a list of their doeiimontary evidenoo ; but the affidavit and list 
was considered defective upon sevenil grounds, one of which was that it ought to have 
been made by the plaiijitiirs personally. Further time was thou given to the t^aintiffs to 
amend these defect^, and ultinutely they filed an utlidavit })ar)X>rling to be m^e by them 
personally, praying thal the Court would have it veritiod in any manner thought proper, 
provided that their parda-nashUU were not iniorfcrc l with. The Court, under «. 136 of 
the Code, dismissed the suit for want of prosecution, in consequence of the orders tinder 
8. 139 not having been complied with, though ample op}>ortunity had been given to the 
plaintiffs and no sufficient ground for non-coin pi iauco had been shown. ITeZtf, without 
going into the question of the sufficiency or non-sufficiency of the action of the plaintiffa 
with i^gard to the orders made under s. 120 of the (’ode, that, looking at the disabtlitiea 
of the plaintiffs and the circiimstaiices of their suit, the cose was not one in which it woa 
expedient to enforce the liability to wliir h they niiglit have exposed themselves under tho 
peculiar provisions of s. l30.~Kaliau liibi r. Safdar Husain Khan, I. L. B.> 8 All. 265. 
[April 2, 1886.] 

137- The Court may of its own accord, an^ may in its discretion upon 
Court may send for pa- application of any of the parties to a suit, 

pers from its own^e^^ds or Send for, cither from its own records or from any 
from other Courte. Other Court, the record of any other suit or pro- 

ceeding, and inspect the s.iine. 

Every application made under this section shall (unless tlieCourt otherwise 
directs) be supported by an affidavit of tin* apy>licant or his pleader, showing 
how the record is material to (he suit in which the application is made, and 
that the applicant cannot, witliout unreasonable delay or expense, obtain a 
duly authenticated copy of the record, or of such portion thereof as the ap- 
plicant' requires, or that t.Iie production of tlio original is necessary for the 
purposes of justice. 

Nothing contained in this section shall be deemed to enable the Courh 
to use in evidence any document wdiich, under the Indian Evidence Act^ 
1872, would be inadmissible in the suit. 

Where a specific title has boon alleged, but not proved, and the plaintiff endeavours 
to succeexi in the ^rst Court or second Court of Appeal upon title by twelve years* advene 
possession, ho Tnn.st be prepared to .show t^iat this other title by twelve years* adverse 
poescMsion was raised in tlie Court of first instance, with sufficient olearncas to enable bis 
aflvcrsary to understand that ho claimed to succoeil as well by twelve yearn* adverse pos* 
session as by the specific title allngofl. In all cases in which parties apply for a summons 
to compel the attendance of witnesses, 4 »r a summons to produce documents, or apply to 
have a document sent for under s. 137 of the Code of Civil l^rocedme, the Court ought 
not to ig[>fuse such uppli<;;ition, merely because, in its opinion, the witncsscR cannot be pre- 
sent, or the documents cannot Ik* produced, before tlib termination of the tritU.— Krishw 
Chum Baisack e. Protab Chunder 8urma, 1. L. K., 7 Cal. 5G0. [July 4, 1881.] 

138. The parties or their pleaders shall bring with them, and have in 
Docomontary evidence to bet. readiness at the first hearing of the suit, to bo 
in reaffirie»» at first hearing. produced when called for by the Court, all tho 
djodhmentary evidence of every description in their possession or power, on 
which they intend' to rely, and which has not already been filed in Court, 
and all documents which tho Court at any time before such hearing has t>r* 
dered to bo produced. 

CeoTAiv documentfl having been allowed by the DiiTtrict Mun«if to be filed by the 
plaintiff during the trial of a suit, the District Judge, on appeal, held tfiki ho Was bound 
to Kfrike them off .the file on the ground that they were not filed with tho plaint oor en- 
tered in any Iht annexed to tho plaint, and bci.'ause tho Mumiif liad not recorded jfny 
rcarari for admitting them. Held that, an the documents Inul been admitted in evidonoa 
by the liower Court, the Appellate Court was bound to consider iheiii.-*-Minaks^i e. Telu, 
1. Ji. lUh Mad. 373. [Mar. 9, 1885.] 
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139. Ka docttinentary evidenclB in the possession or power of any party, sztenditi^ to 
Effect of non-produotion of which should have been/but has not been, pro- Provincial S. 
dooumontfl. duce^d in accordance witl the requirements of s. CourtB. 

138, shall be received at any subsequent stage of the proce^lhgs, unless 
good cause be shown to the satisfaction of the Court for the non-production 
thereof. And the Judge receiving any such evidence shaH record his reasons 
for so doing. • 


G^BTAIN documents having been allowed bj the District Munsif to be filed by the 
plaintiff during the trial Ojf a suit, the District Judge, on appeal, he]d that he was 
to strihe them off the file on the ground that they were not filed with the plaint en- 
tered in any list annexed to the plaint, and because the Munsif had not recor(||i any 
reason foriadmiiting them. Held that, as the documents had been admitted in ewdence 
by the Lower Court, the Appellate Court was bound to consider them.— Minakshi o. Velu, 

1. L. E., 8 Mad. 873. [Mar. 9, 1883.] • 

I40« The Court shall receive the documents re.spectively produced by Dittos 
Dooumenta to be rocoivod tl^ parties at the first hearing, provided that the 
by Court. documents pro(luct‘d by each party be accompanied 

by an accurate list thereof prepared in such form as the High Court may, 
from time to time, direct. wt- ^ 

The Court may, at any stage of the suit, reject any document which it 
Eejection of irrelevant or considers irrelevant or otherwise inadmissible, re- 
inadmiadble documento. cording the grounds of such rejection. 

141. No document shall be placed on the record unless it has been Diita. 

No doeumooto to bo placed ‘"I a^raittod in accordance with the law of 

on record unless proved, evidence for the time being in forca l!iVei;y docu- 
Proyod documents to bo ment so proved or adnflfted shall be endorsed with 
marked and filed. number and title of the suit, the name of the 

person producing it, and the date on wdiich it was produced. The J udgo 
shall then endorse with his own hand a statement that it was proved against, 
or admitted by (as the case may bo), the person against whom it is used. The 
document shall then be tiled as part of the record : 

Provided that, if the document be an entry in a shop-book or other 
_ . . . , , , book, the party on whose behalf such book is pro- 

duecd may furnish a copy of the entry, which may 
be endorsed as aforesaid, and shall he filled as part of the record, and the 
Court shall niar,k the entry, and shall then return the book to the person 
producing it. 

All documents produced ’at the first hearing, and not so proved or ad- 
mitted, shall be returned to the parties respectively producing them. 

Ditto. 


Ditto. 


142. When a document so proved or admittoil is relied on as evideneb 
Uejeoted documeats to be by either party, but the Court considers it> inad- 

marked, missible, it shall be further endorsed with th^ ad- 

dition of the word rejected^” and the endorsement shall^be signed by the 
Judge. # 

, . . The document sliall then be returned to the 

Md ^ produced it 

143. Notwithstanding anything contained in ss. 62, 141, and 142, the 
Court may ordor any doou- Court may, if it sees sufficient cause, direct any 

mont to be impounded. document or book produced before it in any suit 
to be impounded and kept in the custody of an officer of the Court, for such 
period and subject to such conditions as the Court thinks fit 
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144. Tn suits in ^hich an appeal is not allowed, when the suit has heen 
When document admitted\ disposal of, and in suits in which an. appeal is al- 
in evidence may bo returned. 1 lowed, when the time for preferring an appeal from , 
the decree elapsed, or, if an appeal has been preferred, then, after the 
appeal has been disposed of, any person, whether a party to the suit or not, 
desirous of receivii'lg back any document produced by biin in the suit, and 
placed on the record, shall, unless the document is impounded under & 143, 
be entitled to receive hack the same : 

Provided that a document may he returned at awy time before either of 
lVhen document >>o such events, if the pi rson ajiplying for such return 
returned before time limited, delivers to the proper otticer a certified copy 01 
such document to be substituted for the ori^jinal ; 

Certain documenta not to Provided also that no document shall l>6 re^ 

be returned. turned which, by force of the decnie, has bucomo 

void or useless. 

On the return of a document which has been admitted in evidence, a 
Keceipt to be given for receipt shall be given by the party receiving it, in 
returned documonj. a receipt-book to be kept for the purpose. 

Provisions as to documents 146. The provi.sion8 herein contained as to 

applied to material objects. documents shall, so far as may be, apply to all 
other material ob|(>cts producible as evidence. 


CHxVPTER XL 


Or Sbttlembst op Issues. 


Framing of issues. 


146. Issues arise when a material proposition 
of fact or law is aflirmed by the one party and 
denied by the other. 

Material propositions are tho.se propositions of law or fact which a 
plaintiff must allege in order to show a right to sue. 

Each material proposition afhrnibd by one party and denied by the other 
must form the subject of a distinct issue. 


Issues are of two kinds : (a) issues of fact ; {h) issues of law. 

At the first hearing of thf3 suit, the Court shall, after Beading the plaint 
land the written statements (if any), and after such examination of the parties 
as may appear necessary, ascertain upon what material propositions of fact 
or of law the parties are at variance, and shall tliercupon proceed to frame 
and record the issues on which the right decision of the case appears to the 
Court to depend. , 

When issues both of law and of fact arise in the same suit, and the 
Cofirt is of opinion that the case may be disposed of on the issues of laW 
only, it shall try f hose issues first, and for that purpose may, if it thinks fiii, 
postpone the settlement of the issues ej fact until after the issues of law hhve 
l>een determined. 

I«iothing in this section requires the Court' to frame^and r^ord issues 
when the defendant at the first bearing of the suit makes no'defeiioa 


AltegatioQa from which ^47^ The Court may frame the issue from all 
iaauos may be framed. or any of the following mater ials*-- 

(i) allegations made on oath by the parties, or by any persons present 
on their behalf, or made by the pleaders of such parties or persons , 
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(b) AHe^tidAA iA the ^Ikiht dr ia the wrltthil ^tatetAefttH (it hny)^ 

tendered in the suit, or in answer to interrogatories /delivered in the Suit ; * 

{c) the contents of documeiits pi*oduced by hitAer party. ^ 

A OouBT, in framing iasues, is not bound down to the langui^e of the plaint and 
writton Htatenieot ; but may frame them, not only from the pleach iigrs, but also from the 
statements of the parties ami fchcir pleaders made before the Court.— Mahomed Mahmood 
1 ^. fefaf All, I. L. 11-Cal. 407. [Mar. So. • 


* 14a If the Ooiirt l»o of opinion that the issues cannot be correctl;” * 
Court th»y e*aniine vrit- without tho pxaiiiiiiaticAi of Rome ^ riSit * 

newos orflocnmontfl before not before the Court, or wit licait the inspe^* t of 
framing issnoH. some document not produced in the suit, ib may 

adjourn the framing of the issues to a future day, to be fixed by the Court, 
and may (suliject to the rules contained in the Indian Kvidence Act) com- 
pel the attendance of any person or the production of any document by the 
person in wliose hands it may be, by summons or other process. 

149. The Court may, at any time before passing a decree, amend the 
Power to amend, add, and issues or frame additional issu^^pn such terms as 
strike out isjiiieH. it thinks fit, and all such amends or additional: 

issues as may be necessary for determining tlie controversy between the 
parties shall be so made or framed. 

The Court may also, at any time l>efore passing a decree, strike out anj 
issues that appear to it to be wrongly framed or introduced. 


A Judge is not bound to make any aTuendinent in tho is^uefi of a case, except for tho 
purpose of more effectually putting in wsiio and trying th<^ real question or qiicSttions in 
controversy diselo'«ed by tJie pleadings on eitlier wide? Bizjie Bobce r. Manohar*I>oss 
In'd. Jur., N. 8., 118), Wilkin v. Reod (15 (\ 11. 192), Lucas v. Tartlet-on (3 II. and 
jj. 116), followed. "Where no injn*^ticc would bo dune to oitlier party, tho Courts, in tho 
exercise of thoir diKcrction, under special cirounKlanoes, ,niay allow i.«s:iies to be raised 
Upon mutter which docs not strictly come within the proper scope of the pleadings. Th^ 
power to allow such anjcndmenls is given by the lir^t part of s. 149 of Act X. of 1877, 
corre.^poriding with tho ftrht part of s. 141 of .\ct VI II. of 1869. — Neho Eoy v. Badhs 
I’erslmd Singh, 1. L. R, 5 Cal. 64. [Mur. 31, 1870 J ^ 

160. When tho parties to a suit arc agreed as to the question of fact of 
QaeitioM of fntt or l.iw d«'cidefl l.etween them, they may state 

may by agreofuent be stated tho same in the form of an issue, and enter into 
in form of issuo. an agre«»ment in Writing — 

(а) that upon the finding of the Court in the at^rmative or the negative 
of such issue, a sum of money specified in the agreement, or to be ascer- 
tained by the Court, or in such manner as the Court may direct, shall bo 
]^dtd by one of the parties to the other of them, or that one of them be 
declared entitled to some right or subject to some jiability specified in tifd 
agreement, 

(б) that upon such finding some property specified in the agreement^and 
in dispute in the suit shall he delivered by one of the parthM to the othef tt 
theiin, or as that other may dfVect, or ^ 

(d) that upon such finding one or more of the parties shall do or abstain 
from doing some particuias act, specified in the agreement, and relating id 
ChO matter in disjPute. 


Court, if satisfied that 
agreemeat was executed in 
dood faith, may pronounce 
Jwlgment. 


151. Tf the Court be satisfied, after making 
such inquiry as it deems proper, 


(a) that the agreement was duly executed by the jpa'rties, 


a P, 10. ^ 
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(5) that they have, a aubstantial interest in the decision of snch ques- 
lion as aforesaid, and ^ 

(c) that the same is Ht to be tried and decided, 

it may '^TOceed to record and try the issue, and state its findbg or opi- 
nion thereon m the same' manner as if the issue had been framed by tbe 
Court; 

and may, upon the 6nding or decision on such issue, pronounce judgment < 
mooordtng to the terms of the agreement ; 

and upon the judgment so given, decree shall follow, and may be ele- 
«cuted in Che same tray as if the judgment had been proAounced in a contested 
miU • • 


CHAPTER XTL 


Disposal of the Suit at the First HEARiva. 


152. If, at the first hearing of a suit, it appears that the parties are not 
If parties not on at issue on any question of law or of fact, the 

any question of law or fact. Court may at once pronounce judgment. 


Para. 1 only 
Extends to 
Provincial S. 
C. Courts, 


163. Where there are more defendants than one, and any one of the 
If one of several defendants defendants is not at issue with the plaintiff On 
ht not at issue with plaintiff, any question of law or fact, the Court may at 
once pronounce judgment for or against such defendant, and the suit shall 
proceed only against the other defendants. 


I64v When the parties are at issue on some question of law or of fact, 
If parties at issue on ques- issues have been framed by the Court as here- 
tionsof law or fact. inbefore provided, if the Court be satisfied that no 

further argument or evidence than the parties can at once supply is required 
> . , . . ^ . upon such of the issues as may be sufficient for 

ou may a ermin issue, decision of the suit, and that no injustice will 

result from prGceeding with the suit^ forthwith, the Court may proceed to 
determine such issues ; 

and, if the finding thereon is sufficient for the decision, may pronounce 

.Dd pronounce judgment, figment BccordlDgly, whether the summons 

been isSued for the settlement of issues only or for 
tbe final diposal of the suit : 

Provided that, where the summons has {>een issued for the settlement 
of issues only, the parties or their pleaders are present, and none of them 
^ject 


If the finding is not sufficient for the decision, the Court shall postpone 
Ihelurther bearing of the suit, and shall fix a day for the production of 
such further evidence, or for such further argument, as the case requires. 


Tf oitbsr party fails to pro* 
duos bis evidence, Court 
pronounce iadgment, or sd* 
|oum suit. 


166. If tbe summons has been issued for the 
final disposal of the suit, and either party fails, 
without sufficient cause, to produce the evidence 
on which he relies, the Court may at once pro* 
Rounce judgment, 


or may, if it thinks fit, after framing and recording issnefl under see* 
tioD j4fi, adjourn the suit for the production of such evidence as may be 
necessary to its decision uponaacb issues. 



Sbc0. 156, 157.1 OP ADJOURNMENTS. JWJ 


CHAPTER XIII. 


Of Aojournments. , 

|66«. The Court may, if sufllioient cause be shown, anjr'^age of the fiztendineto 
CSourt may grant time, and suit, grant time to the partiei| or to any of tbem^ a Cffniti. ' 
adjourn hearing. and may, from time to time, adjourn the hearing 

of the suit. * 


In all such cases the Court shall fix a day for the further hearing of 
^ * the suit, and may make such order as it th|i'ka15t 

joummen . respect to the costs oceasioned by «d- 

journment : % 

Provided that, when the hearing of evidence hdis once begun, the* hear- 
ing of the suit shall be continued from day to day until all the witnesses in 
attendance have been examined, unless the Court finds the adjournment of 
die hearing to be necessary ^or reasons to be recorded by the Judge with his 
own hand. 


A Court ought not to adjourn a case for the production of a document, much lest 
(when it does so) to allow witnesses and several of the parties who ivcfe interested in the 
result, and who bad been previously examined, to be recalled and to add to and vary the 
evidence which they had previously given, in order to prove a rase which they had not set 
up. — Hurpurshad and others r. Slieo Dyal and others, (P. C.) 3 R C. R. 304 ; 26 W. R. 
66 ; L. R. 3 I. A. 259. [May 30, 1870.J 

167* If, on any day to which the hearing of the suit is adjqurned, thh 
Procedure if parties fail to parties or any of them fail to appear, the Gonri 
appear on day nxed. may proceed to dispose of the suit in on^ of the 

inodes directed in that behalf by Chapter YIl., ef make such other order as 
it thinks fit. 

The first hearing of a suit was fixed for the 12th December 1883, on which day the 
defeudant did uot appear, and the case >vas adjourned to the 18th December, and, as the 
defendant did not then appear, a decree was passed in favour of the plaintiff. A vakabit- 
nama had been previously filo<i on the defendant's part, and he had ako objected to an 
application filed by the plaintiff for attachment of the defendant's propi^ . ty before judg- 
ment. Held that these acts on the defeiidaut's part did not constitute an “ appearance ” 
by him within the meaning of s. 100 of the tlivil Procedure Code, which referred to an 
appearance iu answer to a summons to appear and answer the claim on a day specified, 
issued under s. 64 ; that the decree was therefore ex parte within the meaning of ss. 100 
and 108, and an appeal consequently lay to the High Court under s. 583, cl. 9, from 
on order rejecting an application to set the decree %Bide. Zain-ul-ah-din Khan v. Ahmad 
RazaKhan (I. L. R., 2 All. 67 ; L. R., 5 Ind. Ap. 233) distinguished ; Administrator- 
General of ^Dgal e. Dyaram Das (6 B. L. R. 683), Bhimacharya v. Fakirappa (4 ]^m. 
H. C. K. 206), and Bibee HalooN’. Atwaro (7 W. R. 81), referred to. Per Mahmood, 
J. — That the Court on the 18tli December seemed to have acted under s. 157 of the Civil 
Procedure Cpdo, and, choosing the first of the alternative courses allowed by that section^ 
acted under Chapter VII. of the Code, and passed an ex-part e decree under the provisions 
of 8. 100 of the ohapter.-— Hira Dai a. Hira Lai, 1. L. R., 7 1111. 538. [Jan. 29, 1885.] 

A Muksif, before whom a suit was ponding, fixed, by way of adjournment a particu- 
lar date for its disposal. Ui)on the date so fixed it was necessary take evidence upon 
issues of fact which had previously been settled. The plaintiffs appeared on that day. 
Ttfe defendants did not appear, but there wns in Court a pleader who had been instructed 
by the two principal defendants at the outset, and who had filed his vakalatnaina. There 
was nothing to show that he had ever received any other histructions whatever, either as 
to the facts of the^ase or t he conduct of the defence, or that the defendants had (tone 
anything beyond giving the pleader the instructions above referred to. Under these 
oircumstances, the plaintiffs gave their evidence, and the Munsif decreed the claim. Held 
that, under the oircumstances stated, the defendants’ pleader must be taken not to have been 
in Court on the date fixed for the purpose of defending the suit on behalf of the defen<jaatB, 
inasmuch as, upon that imrt of the cose, ho had not been instructed ; that it was thenh 
fore a fair inference that the defendants did not appear, and the case was disposed of under 


Ditto. 
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s. 157 of the^ Civil Procedure Code; and upder circumetanoea, tlie provisions 
of s. 108 were applicable, and decree wna an ex^arie decision which it wa^ open, to the 
Munsif to reoonsider. Hira Dai «. Hira Lai (I. L. ^ , 7 All. 538) followed.— Kamtalial 
Ham 0 . Bameshar Bam, I. L. B., 8 All. 140. [Jan. 9, 1880.] 

Proviiwiaf ^ IM. any p^irty to a suit to whom time has been granted fails to pro- 
c[oowS. Court may pniceod mot- Ws evidence, or to cause the attendance of 

withstanding either party his witnesses, or to perform any otlier* act nooes* 
fails to produce evidence/ g^i-y iq further proi/ress of the suit, for which 
time has been allow'ed, the Court may, notwithstanding such default, proceed 
to decide the suit forthwith, 

Thb Code of CiviPProcedure docs not authorize the dismissal of a suit on refusal or 
failure<of a party to deposit the amount ordercil by the (’ourt ju« rcuiuueratiaii to a Com- 
missioner appointed under s. to examine tHMuxinl-i. The reninncrafiou of a Copimis- 
sioner appointed hy the Court to examine aectmotx -ImiiM. as a nde, l)e a dediiite amount, 
and not at a montlilv allowance. —Bsigava Chariar t\ VWlaiita CiiariM, 1. L. It., 3 ALtd. 
289. [Aug. 22, 1881.] 

Whbre a suit was adjotirne*! on the applkratioii of the defendjuit, and on the day to 
which the case was adjnuriic*«l the plaiutilT was alwent. and the suit wns disuiis«c<l for de^ 
fault by an order purportiiiLT to Ih> inisstHl uiuKt s. the Code of Civil PriKx^lurc, 
1882, helii that ». 158^is not applicublc to the cin-uiustaiux^, mid that the plaintiff was 
entitled to apply under s, lu3 to have the dkmissal sot asido.—Bfunaya v. Raugaya, I. Li 
B., 7 Mad. 41. [July 31, 1883.] 


, CHAPTER XIV. 

Op the SonioNixo and Attk.vdanok op Witnessbs. 

]htto« j6a The parti**s ma^,t^fter the sununoii.s lia.s U*en dolivcn'd for servicQ 

Summoo, to atto.ol to pto «« 5*''' it for tl«- ^ttloiiwnt 

evidence or produce docu- of i.ssues only, or for the final disposal of the suit, 
• obtain, on application to the Court or to such 
otBcer as it appoints in thi.s behalf, l>^tfore the day fixed for such s^^ttlement 
or disposal, as the case may b<*, suiuinonses to {K^rM>ns whose attendance is 
required either to give e\ideiu:e or to produce documeuts. 

Thk 20lh of Maroh 1877 having been fixed Cor the final hearing of a suit, tlw 
plaintiff on the I7lh of Mureh, and tleffnidaut on the I9tli, filed llieir lists of witnesses to 
be sumuKined. Both lists were ordered merely to ho f»ut up with the record. When the 
suit camo on for hearing, it was di«mi^*wi on the ground that, when the plaintiff ftlcsl bw 
. list, there was not suflieient time left to summon the witnesses, //rkf that the Judge 
wa.s not pn^tifieil in di'^ini.'ising the suit on this ground, unless he found that it would have 
been abftiluiely imiKxs'.ihle to swiire the a1teinlaiu*o of the witnes^sos, had tlio sumtiK)ni»es 
been granted on the 17th instant. 8. 149 of Act Vul. of and ». 169 uf Act X. of 
1877, di8CU.s«ed.-— Bajeudro Nuraiii Neogi r. Baja Kumud Nurain lilmp, 3 C. L. R. 509. 
[July 31, 1878.] , 

* Under s. 159 of the Code of Civil Proceflure (Act XIV. of 1882), parties are 
entitled to summonses for their witnessft.^ at any time before the final bearing ; but ii 
ther<f has been delay and want of diligence in rfm'«e»|neiice of which wititcNK.>H; not having 
bi^n served in good time, are not prewnt, the Court may projxirly refuse to adjourn the 
hearing.— Kaji Ahmed r. lUji Mahamad, I. L. B., 9 iP'm. 308. '[Feb. 19, 18Bt.] 

IHtto. t60* The party applying for a summons shall, Ig^foro the aummans is 

E.P»m. «f iriU««. to “^Moa to lie «*«1 hy the 

be paid into (;o«irt on apply- Court, pay into Court such a su.ii ox money ss 
ing for autniDcnw. appt^ars to the Court to be sutKcient to defray 

the travelling and other expenses of the person 8utniiioned> in passing tQ 
and from the, Court ui which he is required to attend, and for one day’s 
att^jlidaace. 
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If the Ooiirt be subonlinato to a High Court, regard shall bo had, in 
fixing the scale of such expenses, to the rules (if 

a expeiwm. any) laid down by competent authority. 

161. The sum 80 paid into Court shall be teudered to tl|e person sum- Sxtendinff to 

'll^ader of expeusea to wit- moned, at the time of serving tfie spmmoiis, if i: ^ 

can he served personally. ^ 

162. If it appear to the Court or to such ortieer as it appoints in this Ditto. 

^ Procedure where in^uth- behalf that the sum paid into Court is not sufiK ^ 

eiontuuRi paid in. ^ cieiit to cover such expenses, theiOourt may^oir^to^ 

such further sum to he paid to tlie person summoned as appears to Ivd^ • 
aary on that account, and, in case of dt^faull in payment, may order^sueb 
sum to be levied by attachment and sah^ of thii moveable property of the 
party obtaining the summons ; or the Court may di?lcbarge the person sum- 
Uioiied without requiring him to give evidence, or may l>oth order such levy; 
and discharge such fKU'son as aforesaid. 

If it be necessary to fletain the person summoned for a longer peri*xl 
Expends if witmsn <lo- than one day, the Court may, from time to time, 
ia men more than one order the party at whose instence he waa sum- 

moned to pay into Omrt such sum as is sutHcieiit to defray the expeiist^ of 
bis detention for such further period, and, in default of sucli deposit being 
n ade, may order such .sum to he levied by attachment and sale of the move- 
able property of tht‘ party at whose instance he was summoned ; or tho 
Court may dischargi* rhe p<‘rson summoned without rerjuiring him to give* 
evidence, or may both order su<di levy and discharge such pei-son as afor^n 
said. 


163. Every summons for the attendance •person to give evicjefice IHtloJ* 
Time, piece, nn.l purpose a riocmn.'l.t shall specify the time aud 

of aftonflanco to 1)0 speeiKed place at which he is requirt'd^to attend, and ais(> 
it) suuiiiioiM. whether his attcmdance is required for the pnr-i 

pose of giving evidence or to pioduee a document, or for both purposes ; ajn4 
any particular document which the person summoned is called c to prodviQ^ , 

shall he described in the suininons with reasouahle accuracy. , ^ 


• 164. Any person may he summoned to produce a document, without 

Sumiuoiw to prod»ice docu- being summoned to give evidmice ; and any person 
suiiiuionnd merely to produce a doouinent shall he 
deemed to have complied with the summons,* if he cause such di>€uintfiit to 
be produced instead of attending fXM’soimlly to produce the same. , 

166. Any persiiii present in Court may he required l»y the Court t,o 
Poww to rcpiiro persons evidm.ee or to produce any docufueut then 

S roMnt in Court to givo evi- and there in his actual possession or power, 
once. • 


166. Every summons to a person to 'give evidence or produce a tfoou- 

nien^ shall be served as nearly as inay be in man- 
Siiminons how served. Jiereinbeforo prescribed for the service ol9 

sumitiotis on the defendant ; and the i^les contained in Chapt(T Vi. as to 
proof of service shall apply in the case of all summonses served under this 
section. , * 

167. The service shall in all cases he made a sutiicient time before the 


^ ^ , time specified in the summons for the attendance 

Thno for Berving summons. person summoned, to allow him a reason** 

able time for preparation and for travelling to the place at which his attend^ 
R|ice required. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 



Extend^ to 
^proTincial S. 
lOourtf. 


mto. 


Ditto* 


Ditto. 


ft* SUMJfOirrmAATTXSDAJI^CMOPWITirESSSS. (S&16MTr; 

Under s. 159 of the Ciode of Civil Prooedure (Act XIV. of 1892)^ purges ar«r 
entitled to summons for their witnesses at any time More the final hearing ; but, if therer 
has been delay and want of diligence in oonsequenoe of which witnesses, not having been 
served in good time, are not present, the Court may properly refuse to adjourn the hear* 
ing.— Kdj? Ahired e. ^]i Mohamad, I. L. B., 9 Bom. 308. [Feb. 19, 1884.} 

168. If the ^rving-officer certify to the Court that the Bumnoone (or 
Attachment of property of the attendance of a person, either to give evi-^ 
abacondiog witnoss. * dence or to produce a document, cannot be served, 
the Court shall examine the serving-olScer on oath touching the non* 
service ; ' 

and upon being satisfied that such evidence or production ts material, 
and that the person for whose attendance the summons has been issued its 
absconding or keeping out of the way for the purpose of avoiding the ser- 
vice of the summons, hiay issue a proclamation requiring him to attend to* 
give evidence, or produce the document, at a time and place to be named 
therein ; and a copy of such proclamation shall be atfixed on the outer door 
of the house in which he ordinarily resides. * 

If he does not attend at the time and place named in such proolamar 
tion, the Court in its discretion, at the instance qf the party on whose 
application thS summons was issued, make an order for the attachment of 
the property of the person whose attendance is required, to such amount aa 
the Court thinks fit, not exceeding the amount of the costs of attachment 
and of the fine wtiich may be imposed under section 170 : 

Provided that no Court of Small Causes shall make an order for the 
attachment of immoveable property. 

139. If) on the attachment of his property, such person appears, and 
If witness appears, attach- satisfies the Court that he did not abscond or 
meat may be withdrawn. heep out of the way to avoid service of the sum- 
mons, and that [he had not notice of the proclamation in time to attend at 
the time and place named therein, the Court shall direct that the property be 
released from attachment, and shall make such order as^to the costs of the 
attachment as it thinks fit. 

170. If 6uch person does not appear, or, appearing, fails to satisfy tl|e 
Procedure if witness fails Court that he did not abscond or keep out of the 
to appear. ^ way to avoid service of the summons, and that he 

had not notice of the proclamation in time to attend at the time and place 
named therein, the Court ma^ impose upon him such fine, not exceeding 
five ]|}undred rupees, as the Court thinks fit, having regard to his condition 
in life and all the circumstances of the crtje, and may order the property 
attached, or any part thereof, to be sold for the purpose of satisfying all 
costs incurred in consequence of such attachment, together with the amount 
*o( the said fine (if anj^ : 

^ ^Provided that, if the person whose attendance is required pays into 
Court the costs^ and fine as aforesaid, the Court shall order the property to 
be released from attachment ^ 

171* Subject to the rules of this Code as to attendance and appearance, 
Court may of its own ac- to the provisions of the Indian Evidence Act, 
oord summon aa witnossea 1672, if the Court at any time' thinks it necessary 
straagsrstosuit* to examine any person other than a party to the 

suit, and not named as a witness by a party to the suit, the Court may, of 
its own motion, cause such person to be summoned as a witness to give evi* 
defies, or to^produce any document in his possession, on a day to he appointed, 
and may examine him as a witaess, or require him to produce such docuttiefit' 
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172. Subject as last aforesaid, whoever is summoned to appear and give Extending to 

Duty of nehMns summoned in a suit must attend at the time and ***^*“^®' 

to ^To ovidenoe or produce place named in the summons for th^t purpose, 
dooumefti, whoever is summoned to producg a document 

must either attend to produce it, or cause it to ()e prodhced, at such time 
and place. * 

173. No person so summoned and attending shall* depart unless and Ditto. 

xxru^^ * 1 ,., * A « nntil {a) he has been examined or has produced ' 

^ y y epar . ^ document and the Court has risen, or^t>) 
has obtained the Court’s leave to depart. ^ I 

174. Jf any person on whom a summons to give evidence or produce a Ditto* 
Cons^uenccR of failure to document has been served fails to comply with the 

comply with sumraoiw. summons, or if any person so summoned and at- 

tending departs in contravention of s. 173, the Court may order him to be 
arrest^ and brought before the Court : 

Provided that no such order .shall bo made when the Court has reason 
to believe that the person so failirtg had a lawful excuse for such failure. 

When any person so brought before the Court fails to satisfy it that he 
had a lawful excuse for not complying with the summons, the Court may 
sentence him to fine not exceeding fivp hundred rupees. 

Explanation, — Non-payment or non-tender of a sum sufficient to defray 
the expenses mentioned in s. 160 shall be deemed a lawful excuse within the'' 
meaning of this section. 

If any person so apprehended and brought before the Court cannot, 

Procdiira when witness M>- **1® absence of Ue parties or any of th8in, 

nrehended cannot give evi- give the evidence or produce the document which 
uenoe or produce document. has been summoned to giye or produce, the 

Court may require him to give reasonable bail or other security for his ap- 
pearance at such time and place as it thinks fit, and, on such bail or security 
being given, may release him 

I7& If any person so failing to cqmply with a summoiffi absconds or 
Prooedure whenwitncMab. keeps out of the way, SO that he cannot be appre- 
scondc. bended and brought before the Court, the provi- 

sions of sections 168, 169, and 170, shall, mutatis mnlandisy apply. 

176. No one shall be bound to attend in per- 
son to give evidence or to be examined in Court 
unless he resides — 

(а) within the local limits of its ordinary original jurisdiction, or 

(б) without such limits and at a place less than fifty or (where there is ^ 
railway-communication for five-sixths of the distance between the place 
where he resides and the place where the Court is situated) two huntli^d 
miles distant from the Court-housa 

« 

177. If any party to a suit present in Court refuses, without lawful 
ef M “«"'»• ^hen'required by the Coer^ to ^ve ovi- 
party to rive evidence when dgnoo or to produce any document then and there 
called on by Oourt. ^ » in his actual possession or power, the Court may, 
in its discretion, either pass a decree against him, or make such order in lela- 
tion to the suit as the Court thinks fit 

Held that the Difltriot Judge of Th&na had Jurisdiction to grant probate of a will 
executed on 2Sth October IBBl by a Hindu woman in the town of Bombay devising 
faniBOTiable property situated in Thina. Where the. caveator refuses to answer a.^uesUeii 


Pensonsbound to attend in 


Ditto. 


Ditto. 



Extendinj; to 
Provincial S. 


Pitto. 


Pitto. 
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s. 177 of the Oodo of CiTil Procedure (Act XIV. of IfiSS), the provieions of irhtrh are 
extoiideJ to prooeediog!} before the District Jud[;e by s. S3 of Act V. of 1981, will* not 
justify the Jii(i>?e in dispensing with the proof of the will aat up, and passiiij; a decree in 
favour of the petitioner. 'The Court of Appeal will reverse such a decree if pawiod.*-* 
Kitvji Haiiclidd vVaih e. Vishnu Kahehod ^aik, I. L. U., 0 lioin. 241. [Deo. 1884 .] 

178. Whenever any party to the suit is required to give evidence or to 
RuIa. produce a document, the rules as to witnesaea oon- 

ply to parties sumiuoiied. tainecl iu this Code shall ftpply to lllin 80 far aa 

they are applicable. 


CHAPTFTR XV. 

Op the Hearing op the Suit as*i> Evawivation op Witmessbc. 


179- On the day tixed for the hcarinjr of the suit, or on any other day 
to which till* heurinsi \fi ndjournod, the party hav- 

St-itefnAit and |>ro<Uiction riijlit to beyiu shall state his case and pro- 
of evidcnco by party havinf;? , . - • » - . r .i • i • i. 

right to begin. dnee his tM ideiice in support of the issues Which 

he is bound to prove. 


Explanation . — The plaintiff ha^ a ripjht to bet'iri, unless where the defend- 

, .... • . ant adinit-^ the facts alleged hy the plaintifiT, and 

Rules aa to right to riCi<m. . j xi .. • i. • * L r \ 

contends that, either in point of law or on some 

Wditional facts alleged hv the defendant, the plaintiff is not entitled to any ’ 

part of the relief wiiich he seeks, in which cose the defendant has the right 

to beg|n. 


• . •« 

Ix a «nit for iiart'tion of certuiri prop^^rty and trAding husincM. the defendants fe* 
eistod tlie mlrnuied a of jonif |>roi.«.r(y, and clai(ne<l the right to begin oa 

the gr<Mjr)(i that (ho oh^s w.'iN on rhoiri to prove rhiit whole property and the trading 
bU'-in<-^'< were uot joint. Hthi that, ih«‘ df^fendanta admitM all tlmsllegstioris, 

or all tli(» inalcrial allegation.'', tin* pbiintitT w;i> eiitiilcd l«> l«giu. — Aghore XauthNdoghy 
r. Preni Clmnd Neogliy, 7 C. L. It 274. Aiu- 25, 18S0., 


It eanuot bf laid down uh a general proposition rout rol ling the provi.sioiw of s. 179 
of the fVIe of Civil Prw*ednre, that in a^uit for uie'-in-profita agaiiiat periMoiiK who have 
beenjn po»*'«e'<ion of tbo Irmd in re^poet of whieh the menvo-profita are ctaimed, SDti who 
have been shown to have no title, that tlo* burdori of proof m upon the defondanU. In a 
#uit for ine-'iie-ifrofit- agaiiMt a iinuilH r of defendants who have been iu po^eswioii of di*i- 
linet portion,^ of a newly-formed ehurt 'Uid are proved to Ijsivh no title thereto, it is eonipc* 
tent, having regard to the ]»rovi.‘ion« of the Civil FnwixJure Code, textile CJourt lo appor- 
tion tiie daraugtw payable by tlm defendant .'•evei-ally in re‘‘pof5t of the ])ortionif held by 
them re»»p<Kitively. Ahter, where the dftf‘*iidaiit!««have jointly taken t)Oi«!$eft»^iott of a 
particular i^rtion of such land. Per Cvriam -The reason for trcniting an Joiat tort-fea- 
sors all perRfina who have oe<>ijpioa portions of land ultimately found to belong to a noigli- 
^bCiiHrig eatate, and for applying tlie rule of contribution or apportionment between joint 
tott-fcMiotit, i.« wanting in tlie <^ase of a suit for nic.^ne-profiti against a uomlier of defend- 
ants w 1 h> have taken possession of distinct )'orlions of land.s forming part of a nowiy-> 
fortned chur to which they have no title, and it i.s Piir and e«|uitablo that the defendants 
should be rcverall> made liable for mewie-profits in rospei;t of the patcelii occupied by 
them n^peotively.— 'Krishna Mohun Basak v. Kunjodlehuri Basak, 9 C. h. ft. i. [Feb. 
10 , 1881 .] 

gutement and production 180. Tlift otimr p^rty shad then itnU hie CMf 

of evideoco by other party. und produce his evidence <i£ any)* 

Reply by pAHf hdgiirtrfng. The party Iwginning is than entitled to reply. 

Where there are several issues, the Imrden of proving some of irhicb ties 
on the other party^ the party beginning may, at hts optiorii either produce 
hb. Evidence <m those istuea, or reserve it by way of answer to the evidenew 
ptoducr(t by the cRhef party. • In the latter case, the party 
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produce evidence on those issues after the other party has produced all his 
evidence, and the other party may tlien reply specially op the evidence so 
produced by the party beginning ; biit the party ^ginning will >bhen be en- . . 
titled to reply generally on the whole case. . ^ # 


181 > The evidence of the witnesses in attendance ^hall* be taken orally Extending to 
Witne«808 to be examined ui open Court in the presence, and under the P®*** * 

in open Court * sonal direction and superintendence, of the Ju(^e... ’ * *' 

182. In cases iu which an appeal is allowed, the evidence of ofleb ^t- 
How evidence shall be taken ness shall be taken down in waiting in the U|f^aage 
in appealable cases. of the Court, by or in the presence and und^r the 

personal direction and superintendence of the Judge, not ordinarily in the 
form of question and answer, but in that of a nftrrative, an(\, when com- 
pleted, shall be read over in the presence of the J udge and of the witness, 
and also in the presence of the parties or their pleaders, and the Judge shall, 
if necessary, correct the saflie, and shall sign it. 


Failubk to comply with the provi'iions of *«'*. 182 and 183 of Act X. of 1877 (Civil 
Procedure Crwie) in a judicial y»roce(‘dinj^ U an inbinnality nliif^ renders the deposition * 
of au accused inadmissible in evidence on n chartre of ijivinir false evidence leased on such 
deposition ; and under s. 91 of Act 1. of 1872 (Indian bvidoiice Act), no other evidence 
of such deposition is admissible. — In the Matter of the Petition of Majadeb (rossami; 
Bmpross V. Mayadeb Gossauii, 1. L. Iv , 6 Cal. 702. [Keb. 22, 1881.] 

183. the evidence is taken dow’n under section 1 82 in a language difier- 
When deposition to bo in- cnt from that in which it was ^iven, and the wit- 

terpreted. ness does not understand the language in which 

it is taken down, the evidence as taken down in^wfitiiig shall be interpreted 
to him in the language in wliich it was given. 

184. In cases in which the evidence is not taken down in writing by 
Memorandum when evi- the Judge, he shall W hound, as the examinatioQ 

doDce not takon down by of each witness proceeds, to make E .nemorandum 
J'kIko- of the substance of wbat each witness deposes, and 

such memorandum shall lie written and signed by the Judge with his own 
hand, and shall form part of the record. 


185. Where English is not the language of the Court, but all the parties 
When evidev-jo may be to the suit who Appear in person, and the pleaders 
takon in English. of such as ap^uiar by pleaders, do not object to have 

such evidence as is given in English taken down in English, the Judge may 
so take it down with his own hand. 


186. The Court may, of its own motion, or on the application of any 
Any particular question and party or his pleader, take down, or cause^ to be 
answer may be taken down. taken down, any particular question and answer, or 
any objection to any question, if there appear any special rf^ason for so doing. 

• 187. If any question piit to a witness be objected to by a party or 
Questions objected to and his pleader, and the Court allows the same to be 
allowed by Ckiurt. * ^ut, the J udge shall take down the question, the 

answer, the objecition, and the name of the person making it, together with 
the decision of the Court thereon. 

188. The Court may record such remarks as it thinks material respeet- 
Bemarka on demeanour of ing the demeanour of any witness while un^ev 
examinatieib 


e. p. IT. 
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I89> In cases in which an appeal is not allowed, it shall not be neces* 
Memorandum of. evidence sary to take down the evidence of the witnesses 
in unapjiealal^e oases. ‘ in writing at length ; but the Judge, as the exa- 
mination of eo.ch witness . proceeds, shall make a meraoranduni of the sub- 
stance of what. he deposes, and such memorandum shall be written and sign- 
ed by the J udge with his own hand, and shall form part of the record. 

, • • 

190. If the Judge be rendered unable to make a raeihorandum as above 

Judge unabte to make such by this chapter, he shall cause the rea- 

nieoioraiuium to record rea- son of such inaldlity to be recorded, and shall 
Bon of his inability. • cause the memorandum to be made in writing from 
his dtetation in open Court 

Every memoranduq^ so made shall form part of the record. 


191. Where the Judge taking down any evidence, or causing any memo- 
Power to deal with evidence niiiduin to be made under this chapter, dies or is 
taken down by Judge rcniov- reinovod from the Court befona the conclusion of 
od before conclusion of suit. suit, his successor may, if he thinks fit, deal 

with such evi(len<^or memorandum as if he himself had takeait down or 
caused it to be made. 


A Subordinate Judge, having taken all the evidence in a suit before him, and having 
coinpletiid the hciirint# of the ^.nit, (‘\ce]>i for the argimienK of counsel on both Kidej«, was 
.removed, and the case came on fur In tnin: Ik fore his «ui*ce>sor. The new Subordinate 
Judge took up the cuw,. from tho jn.iiil ;ii vthiidi it h:id Imjcu left by his predecessor,, and 
pro(‘Of*tit‘d to juuuin^ iit and derrtc liiat the only i) 0 >spr given by the Civil Proce- 

dure <>ode in such ca'C< to allow tin* t\idfnre biken iit the first trial to bo used os 
o\ideiic». at the .'econd triul, aioi noi to the* two hearings to be linked together and 
virtUaDy made one: that tito ouh(»rdinaie Jndio should have fixed a day for the entire 
hearing of the *<1111 li'ni.-eli. atid should lir'^t have hoard the opening statement on 

behalf of the plaintitf. Ilio ovi<icr,.-o iirxliu* ‘d by both sides, and the arguments on behalf 
of iK'lh, and then finuily dt-^ndod the om'** wbndi ho had himself beard and tried ; that he 
might, in accordaiwo with the provMoii'j of .s itM of the Civil Procwluro Code, have 
allowed iliedopo>iiJoiN whioli had hot-n lakui hvfore his predecessor to be put in ;and that, 
in negkctiriir to take lhi< conr'-o, and in deciding the case upon materials which wore 
never hoforc hiry, liis a<;Uon was il!c*.:al, and the judgment and decree wore nullities.-.^ 
Jagrara Ihu" v. Naruin Lai, I. L. R., 7 All.i^o/. [.June 24, 1885.] 

A Si'iiORDiNATE Judge, having taken all the evidence in a suit before him, adjourned 
the case to a future date for di.s|ios:tL l"pon the date fixed a further adjourntueiit was 
made. The Subordinate Judge, at this stage of the proceedings, was removed, and a now 
Subordinate Jnd^m was appoinlod. •//e/d that tho trial, so far as it had gone before the 
fi.’st Subordinate Judge, was abortivr., and, as a trial, became a nuRity, He/d alao that 
tho duty of the secoml Snbonlinute Judge, when the case was called on before him, was to 
fix a date for the entire bearing and trial of tlic cascliefore liim.HeIf ; that ho might, at tho 
request of the pleaders, have fixed the same day upon which the case was call^ on, and 
pro<!eedcd to try it at once ; and that the trial Hhouhl then liave proceeded in tho ordinary 
Avay, except that tlie parties would be allowed, under .s. Ifil of tho Civil Prorjedure Code, 
to prove their allegations ifl a different manner. Jagmm Das r. Naruin Lai (1. L. U., 7 
AH 857) referred to, — Afzal-mi-ni.-*sa Begam v. Al Ali, 1. L. R., 8 AIL 36. TNov. 37, 
1883.] 

Tub trial of tf suit before a Subordinate Judge waii completed except for argument 
and judgment, and a date was fixed for hearing argument. At this point a new Sulwrdi- 
iiaie Judge was appointed, and he passefl an onler diri.cting a further adjournment and 
fixing;! particular date for disposal of the case. Afler soino further adjournments, tho 
Subordinate Judge delivered judgujent, having heard drgiiinetit on both sides ujKin the 
evidence taken by his predecesi^or. l*ho District Judge having W appeal upheld the 
KutMrdiiiate Judge's decision, a second appeal w;ifl preferred to the High Court, and au 
objfvdion was raised on tho appellant’s behalf that the prof^ceslings taken bofore Die Hub- 
ordinate Judge were void, and he could not Ixj said to have tried the caiio, inaiimuch as no 

J ivideitce wks taken before him, and his judgment was Istsed solely on ovideuoe recorded 
>y hie prwiecessor. No objection of tins kind wa« lakcn in either of the Courts below, 
'd 'by the Full Bench timt, with reference to the grounds of appeal, and under the 
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circumstances of the case, the officer who passed the decree in the Court of first instance 
had jurisdiction to deal with and determine the suit in the mode in which he did. Jag- 
ram Das 0 . Nantiri Lai (I. L. Jt., 7 All. 857) and Afzal-un-iiis.sa Bogam v. A1 Ali (I. L. R., 

8 All. 35) discussed. Per Straight, ()ffg. C.J., that, iis no ohjection was rai^d before the 
Subordiuate Judge to his taking up and dealing with the case in the raode^ in which he 
did, but the evidence was discussed and criticized on Ijoth* sides, there had been a W'aiyer 
on the part of the appellant in reference to tlie action of the 8ubo|diuate Judge of which 
he now sought to complain. Per Oldfield, J., that where a Judge take.s up a trial begun' 
by another, although the law^permils him lo deal with the evidence taken by his pre- 
decessor as' if he himself had taken it driwii, he must deal with it judicially, and try the. . 
cause as though it had come before him in the first instance, and there must be a 
ing of the entire case befiore himself ; and in every case it has to he seen whet|bc<* is a 
matter of fact, there has lieon a real trial and hearing of the entire case by tho^^' d^e, 
and it the evidence previously taken wa.s not judicially desilt witli^ counsel heard hVon it, 
and the entire case fully heard and tried, there lias been no trial in the legal 8ensen)f tlie 
work, and the proceedings must be set aside. Jagram Das v. Narain Lai (I. L. B , 7 All- 
857), and Afzal-un-rn.vsa Begam v. A1 Ali (I. L. It., 8 All. 35)%llo\ved. Per Mahmood, J., 
that, although it is true that a trial must he one, and must held before one Court only/' 
the identity of the Court is not altered by a new Judge Ixdng appointed to pr^ide in 
such Court; that when a triak goes on for uioro tlian one day, each day constitutes a 
separate hearing, and that such hearing.^j cannot be treated us a trial hoard on the original 
date; tl\at the Civil Procciiure Code does anihorize a Judge lo take up a case which hea- 
been partly heard before his predecessor, and to coutinne it from^JLhe point at which Ilia 
predecessor left off ; that where the Judge wlio has partly hoard a case tiic.s or is removed, 
the trial, so far a.s it has gone before him, U neither abort i\o nor lHM*omos a nullit}'; that 
the new Judge is*not required lo (iv a day for the entivo hearing of the suit before him- 
self, nor is there anything to i^rovent hiiii from taking up a trial ^vbich has been partly 
hoard by his predecessor, and to proceed with it a** if it had been commenced before him- 
self; that the Code does not rccogni.*«e .such procedure as amounting to separate trials 
that the Judge who succo(mIs another, after a trial which ]»artiy proceeded before hi.s pre- 
decessor, is not bound to fix a now day for commencing the trial de woro, nor should the 
trial proceed before the now Judge us if the day were the lirst on which the casejiad ever 
come on for Uoariiig; that the evidence recorded by thl»^)r**cediug Judge, by tho*mere 
fact of being upon the record, is ipso facto evidence in tlie caii.se, and could, under s. 191 
of the Code, bo treated by the .succeeding Judge '*as if he himself had taken it down or 
caused it to bo made;” that when tlio case comes on for hearing before the new' Judge, 
there is no necessity for putting in the (lepo.sitious of witnc.s.ses which, though taken by 
his predecessor, are already upon the rei'ord ; lluit such ilepnsitiims must be dealt with as 
materials of evidence before the new Judge , that a judgmciii and decrc upon .sudi evi- 
dence are neither illegal nor ub.solute nulliiios, ihero being no want of ju* isdictioii ; that 
when such judgment and dctjrcc are pjuvMid, the (’ourt of tirst appeal is prohibited -.y 
fi. 664 of the Code to order a trial de novo, but is bound by .s. 5i»5 of the Code to decido 
the appeal upon the evidence on the record ; that where furl her issues are directed to bo 
tried, or additional evidence i.s to be taken, the Court of ajipcal is bound to act according 
to the provisions of ss. 566, 568, and 560 of tlie Code, but cannot order a new trial ; that 
even when there has been an irregularity on IheVirtof the first Court in rt coivingor 
rejecting evidence, the provision.s of s. 57S of the Civil Procedure Code and s. 167 of the 
Evidence Act prohibit the reversal of a decree and the roiiiand of a exse for ndw trial, 
unless the irregularity affects the merits of the case or the jnrisdiotiou of the Court. 

Jagram Das ». Narain lial (I. li. R., 7 All. 857) and Afz:il-nn-ni.ssa B ^gaiu c. A1 AU (1. L. 

B., 8 All. 35) disscntcil from. Per Tyrrell, J., that, in reference to the Full Boncli, tho 
only matters which can legally bo attended to are tho <*,ases referred, and ii is not competotft 
for the Full Bench to review or pronounce judicial opinions* upon tho CouiV? judgment 
in cases which have been finally decided and not made tho subject of reference. Jagram 
Das i». Narain Lai (I. L. R., 7 All. 857) and Af/al-un-nLssa Bogaiu c. Al Ali (1. L. R., 8 All. 

36) followed and explained,'- Jadu Kai v. Kauizak Husain, 1. L. R., 8 All. 576. fAug. 2, 

1886 .] 

192. If a witness bodabout to leave tho jurisdiction of the Court, or if Extending 
Power to examino* .witness other sufficient cause be shown to tho satisfaction 
immediately. of the Court why his evidence should be taken im- * 

mediately; the Court may, upon the application of either party or of tho 
witness, at any time after the institution of the suit, take the evidence of 
such witness in mamier hereinbefore provided. 
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Where such evidence is not taken forthwith and in th^ presence of the 
parties, such notice as the Court thinks sufficient, of the day fixed for the 
examinatic^n, shall be. given to the parties. 

The evi(fence^so taken shall be read over to the witness, and, if be ad- 
mits it to be .correct, shall be signed by him, and may then be read at any 
hearing of the suit 

• • 

193' The Court may, at any stage of the suit, recall any witness who 
Court may recall ^nd ex- has been examined, and who has not departed in 
amine witness. accordance with st'ctioii 1 73,*and may (subject to the 

provisions of the Ihdiau Evidence Act, 1872) put such questions to him as 
the Court thinks fit. 


CllAPTEll XVI. 

Of Affidavits. 

Ditto. I94v Any Cojyrt of first instanct^ ai»d any Appellate Court may, at any 

Power to order *any point time, for suliiciont reason, order that any particu- 
to 1)0 proved by affidavit. lar fact or facts may be proved by (^ttidavit, or that 
the affidavit of an^ witness may be road at the hearing, on such conditions 
as the Court thinks reasonable : 

Provided that where it appears to the Court that either party bond fido 
desires the production of a witm^ss for cro-ss-^xamination, and that such wit- 
ness can be produc( d, an order shall not be made authorizing the evidence of 

** Buefi witness to be giveif by affidavit. 

Ditto. I9& Upon any application evidence may Ikj given by affidavit, but the 

Power to order attendance may, at the instance of either party, order 

of declarant for cro!i»>exaiui- the attendance, for cross-examination, of the de- 
clarant. 

Such attendance shall be in Court, unlenss the declarant is exempted 
under this Code from personal appearance in Court, or the Court otherwise 
directs. 

Ditto, 196. Affidavits shall be confined to such facts as the declarant is able 

Matters to which affidavits of his own knowh;dge to prove, ♦except on interlo- 
sball bg confined. cutory applications, on which statements of his 

belief may be admitted, provided that rea^nablo grounds thereof be set 
forth. 

♦ The costs of every affidavit which shall unnecessarily set forth matters 
of h^rsay or argumentative matter, or copies of or extracts from documents, 
8hair(anless the Court otherwise directs) paid by the party producing 
the same. ^ 

Ditto. Oatbof decdaniatlurwhom 197- In the c&e of any affidavit under this 
to bo admiaifttemd. Code — 

(a) iny Court or Magistrate, or ^ 

(ft) any officer whom a High Court may appoint in this'bebalf, or 

(c) any officer appointed by any other Court which tho^Ldcal Govern* 
ment has generally or specially euipowered in this l>ehalf, * 
tpay ^minister the oath of the declarant. 
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CHAPTER XVII. 


Of JDOaHfEST AND Dkcbbb. 

198 * The Court, after the evidence has been duly taken, and the parties & 
Judgment when pronounc- have been hoard either m person dr by tiieir re* 
spective pleaders or recognized* agefits, shall pro- 
nounce judgment in open NCourt, either at once or on« 5 ome future day, of 
which due notice shall be given to the parties or their pleaders. 

Powers to pronounce judg- *99. A Judge may pronopneo a judgment 

ment written by Judge’s pro- written by his predecessor, but not pronounced. ^ 
deoeasor. * 


Language of judgment. 


200. The judgment shall be writtetf^i* the 
language of the Court, oi in English, or in the 
J ud;:e’s mother-tongue. 


201 . Whenever the judgment is written in any language other than that 

Tranalktion of judgment. O^**!*® j«dgtn«ut shall, if any of tho 

parties so retjuire, be translated into the language 
of the Court, and the translation shall also be signed by^^the Judge or sueh 
otlicer as he appoints in this behalf. 

202. The judgment shall be dated and signed by the Judge in open 
Judgiuont to bo datod and Court at the time of pronouucipg it, and shall not 

be altered or added to, save to correct verbal errors 
or to supply some accidental defect not atlectiiig a material part of the case,* 
or on review. 


203 - The judgments of the Courts of Bmall^ Causes need not oontain 
Judgments of Small Cause more than the points for •determination and ^ the 
Courts. decision tliereupon. 

The judgments of all other Courts shall contain a eoncise statement of 

JudgmenU of otlwr Courta. ‘l«t«nuii.ation, the decisiou 

thereon, and the reasons for sueh decision. 

204 . In suits in which issues have been framed, the Court shall state 
Court to state its decision linding o* decision, w ith the ff -xsoiis thereof 
on oach issue, upon each separate issue, unless th( hnding upon 

Exception. any one or more of the issues be sutheient for the 

decision of the suit. 

• 

In order to soo vrhothor a question is res Judicata within the meaning of s. 13, Civil 
Prooeduro Code, the foniior decree and tlie questions decided thereby must alone be cou- 
cousiderod. The words in s. 13, “ h;fci been hoard aiui liiially decided b} sucli t.ourt,” do 
not apply to an opinion expressed in the judgmoiit on other issues not material for the 
purpose of the decree, though properly delcruiiued under s. 204 by the Court of first iu- 
stanco. Niuumt Khun lluldia c, PJiadu Uuldia C- L. Jt., 0 Cal. 310) and Laehiuan Siiigii 
V. Mohan (1. L. R., 2 All 497) dissented from. Where a plftiuliff improperly briti^ u 
defendant before a Court, and the suit is dismissed, the dei'ciidant shoukl not be de^prjveil 
of coats merely because the Court considers the defouce a fabrication to meet the plaiutiit^s 
claim.— Do varakonda Narasamma v. Dovarakonda Kanaya, I. Lh R., 4 Mad. 184. 
[Se». 6, 1881.] • . 

In a suit for ejectment by a landlord against his tenant the following amongst other 
issues were raisod, whetheik the notice alleged was sufficient, and whether the defend- 
ant was entitled ^ *a right of ocoupancy. The Court of first instance dismissed the 
suit, finding upon the admitted facts that the notice alleged was iusulficieut, but also 
decided the other issues raised, and hold tliat the defendant was not cntitled.to a right of 
ocoupancy. Seld that the finding upon the question of notice baaed upon the admitted 
facts being sufficient to disuse of the whole case, the Court erred in proceeding to deter- 
mmo any other issues raised in the suit.— ^liarhamdeo Naroin Singh v, Mockeuaie, I. L. R., 
10 Cal. 1005. LSiop* 1> 



Courta. 


XHtto. 

Ditto, 

Ditto. 

Ditto. 

Ditto. 
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JUDGMENT AND DECREE. (Secs. 205, 200. 


206- The decree shall bear date the day oa which the judgment wa» 
Date of decree pronounced; and, when the Judge has satisfied 

^ ' himself that the decree has been drawu up in ac- 

cordance with the judgment, he shall sign the decree. 

Wheeb s suitor is unable to obtain a copy of a decree from which ho desires to appeal, 
by reason of the decree bein^ uiksigned, he is entitled under s. 12 of the Limitation Act 
to deduct the time between the delivery of the jud>,nucMit and that of the of the 

decree in computing the time taken in presenting his uppoal.— Bani Madhub Milter n. 
Matungini Dassi ; Kali Shuuker Dass o. Gopal Chuuder Dutt, 1. L. K., 13 Cal. 104. 
[May 6, 1886.] , 

206. The decree must agree with the Judgment : it shall contain the 
. , number of the suit, tli(! names and descriptions of 

0 n 0 ecree. partie.s, and particulars of the claim, os .stated 

in the register, and shaK specify clearly the relief granted or other determina- 
tion of the suit. 

The decree shall also state the amount of costs incurr(?d in the suit, and 
by what parties, and in what proportions, such do.sts are to be paid. 

If the decree is found to he at variance with the judgment, or if any 

_ ^ ^ clerical or arithmetical e.rror Ixi found in the dc- 

Power to amend, dec^we. i. i n i? x- j. 

cree, the (Jourt shall, of its own motion, or on that 

of any of the parties, amend the decree so as to bring it into conformity 

with the judgment, or to correct such error : pro\ ided that reasonahle notict^ 

has been given to the parties or their pleaders of the proposed amendment. 


‘ The plaintiff sued on a bond in which real property wtis hypothcH'alod. In hi.** claim 
the property hypotliecatcd wa«« douilod, aiifl rho propcrlv itsidf \vu> impicudod as a defend- 
ant, and he obtuiued a decree in the follownn; terms : Decree for plaintiff in favour of 
his claim, and costs a^'aiiist defendant.'* Held iWA the docroo uos lobe regarded as 
simply for money, and not fof enforcement of hen. -Thaunuan Singh v. Gangs Kam, 
I. L. E., 2 All. 342. [July 8, IS79.J 

Whbbb the xdaintjff by hi-* claim soiiuht for a decree for money ami enforcement of 
lien on the property hypothcf'atnl in the bond on which the claim wni4 bosetl, and he ob- 
tained a decree for the “ claim a^ brought,” wiinoiii any ‘‘pecifioulion in it as to the relief' 
be sought by charging the properly liypolhefiUid, held that such a decree was a decree 
for money only, and did not enforce the charge on the property. Muluk Piniucer Uakhsb 
V. Manohar Dass (H. C. It., N. \V. P,, 1870, p. 29; followed.— Jlursiikh e. .Maghruj, I. L. 
E., 2 All. 345. [J uly 8. 1 879. j 

Aby order made upon an aj»plication for a review of judgment -cxc^ipt an order ahso- 
lately rejecting the appVu^alion -become**, if it in any way uiodilicj* or alters tho original 
order (although the modilication or alteration extond.s only t,o the reel itica lion of a clcric;il 
mistake), the final order in the ca'»b ; and the party avigrievcd l)y,thu',original decree i.<i 
entitled, although the modilication or alteration was made in hi.', favour, to treat the order 
upon feview of judgment as the final decree or order in the ctu*o ; and if it wa.s made by a 
Court, an appeal from which lie*i in the Court of a l)i.'*triot Judge, ho U entitled to 
prefer his appeal at any time within thirty days from its date. When an applicJition for 
a review of judgment is made upon several grounds, one of which refers only to the ques- 
*tion of adjudication of costs, and the Court to whom the application i.s made holds all tho 
othcr^gTOunds to be untenable, but is of opinion that there has been a clerical ini.slake in 
thotpartof its order or judgment which refers to costs, it may reject the application 
absolutely, and permit the applicant to apply, under s. 2(Xj of tile Civil Procedure (^de, 
for a rectificatioi €i the clerical mistake ; but if it dqos not do so, but, on the application 
for a review of judgment, amends the clerical mistake in its original order, tho dwreo 
drawn up in fjonformity to his order become.^ the final dcf^ree, and au appeal will lie 
against it if brought within the time prescribed for bringing an apfioal against any other 
similar decree.— Joykishen Mookerjeo v. Atiuior Rohoraan, 1. L. E.. 6 Cal. 22. [Juno 
16 , 1800 .]^ 

An application to amend a decree which is found to bo at variance with tho judg- 
ment, in accordance with the provisions of s. 20C of the Civil Prcs^iHlure Code, is an appH- 
tion of the kind mentioned in art. 178 of sch. 2 of Act XV. of 1877, and, as, such, subject 
to the limitation of three years.— Gaya Prasad v. 8ikri Prasad, 1. L. E.. 4 All. 23. [July 
8 , 1881 ,] 
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Thk •plaintiff in a suit claimod posscssioii of villages said in the plaint to be detailed 
below.” No details of the villages were given in the plaint itself, but a separate paper 
containing a list of villages was filed with the plaint. The plaintiff obtained a decree for 
possession of “ all the villages claimed,” but there was no indication in the decree what 
those villages wore. . I£eld that the Court executing the decree was not ^stifiod in read- 
ing the contents of the list of villages attached to the plaint into the decree, and awarding 
the decreo-boldcr poHsession of the villages named in such list. 9. A. Ko. 310 of 1882, 
decided 11th August 1882 (notj'eported), followed. Debi Charap v. Pirbbu Din Bam 
(I. D. B., S All. 388) referred to. — Muliamoiad Suluiman b. Mahammad Yar, I. Jj, B., 6 
All. 80. [Aug. 16, 1883.] . • 

Peu Oldfield, J. — Whsn an original decree is amended under s. 206 of the Civil Pro- 
cedure Code, it, lus amended, is the decree in the suit ; and an appeal ^therefore, lies from it 
under the provisions of s. 540, when the validity of the amendment can be questi 
The niattor of amending a decree under s. 200 docs not by itself constitute a e” 
within the meaning of s. 622 of the Civil Procedure Co<le. but forms part of thdi i^ro- 
c«;edings in the suit in whirli the docroo is made. J/eld, thoftjforo, per Oldfield, J., that, 
where an original decree, which was ap|»ealable, was nmriided by the Court of first in- 
staiico, under s. 20<i of the (hvil Proco«luro Code, tlr* Uigli Court had no power to revise 
such amendment under s. 622 of tlie Code. Per Mah-n >od, J. — An order passed under 
». 20t> amending a decree is a separate adjudication, and i.* not merely a part of the origi- 
nal decree, and cannot alter its d-ite, aiel such an order is not a|>pealable under s. 588 of 
the Code. Such an order, therefore, can bo revi^Ml by the High ttourt under s. 622. — 
Baghunath Diis v Baj Kumar, I. L. H., 7 All. 276. [Dec. 22, 1881.] 

A Dtstiiict .Judge, by an order pa.ssed under 206 of the Civil Procedure Code, 
altered a decree passed b^' hi.s predecesstu* in the terms. J dismiss the appeal,” to read 
** I accept the appeal,” on the ground that his predecessor hud obvioifsly meant to say that 
he accepted the appeal, and that the decree as it sto^ d failed to give effect to the judg-. 
incut. Per Oldfield, J. — TJiut the ord< r pas-^ed by fin* Judge under s. 206 could not be 
made the subject of revision by the High Court under s. 622 of the Civil Procedure 
Codo, because there was an ap]ioal from the amended decree, wiiicli became the decree in 
the suit, and superseded the original decree. Per Mahiiigyd, .1 — That an ordei^ passed 
under s. 206 of the Civil Procedure Code constituted an adjudication separate from*that 
concluded by a dc<‘reo under the Code i»assed after the parlies liarl been heard and evi- 
dence taken, and that the order in the xiresent case was therefore a separate adjudica- 
tion, and was not ajipCJilahle under s. 588. Also that, in saying that by “dismissed,” his 
predeces-sor nieaiit “decreed,” the Judge had alterctl the di*cree in a manner not warrant- 
ed by the terms of s. 206, that he had, therefore, exercised his jurisdiction “ illegally and 
with material irregularity,” wiMiin the meaning of s 622 of tlie Codo, and that the Court 
was coiistxiuontly competent to revise his order. Baghunath Das v, l^aj Kumar (I. L. 
B., 7 All. 276) referred to. — 8urla v. Ganga, P. li. R., 7 All. 411. [Jan. 1 ‘ 1885.] 

Tur judgment in an appeal adjudgo^l interest to be paid for the period prior to the 
in.stiiution of the suit onl^y. The decree contained an order for payment of interest from 
tho date of the suit onwards. Ileld-ihiii no varjgpice with the judgment, withiu the 
meaning of s. 206 tho Civil Procedure Code, wius involved in the additional order con- 
tained in the decree. ~ Kolai Rain v. Pali Ram, I. L. U.. 7 All. 755. [May 9, 1885^] 

When a question of <;o.sts is purely in the discretion of tho lower Court iu» appeal 
will lie, but when a matter of principle is involved an ap]>cal will lie. Where A w'as sued 
upon the allegation that he had instigated his co-defciidant B to refuse to deliver up a 
document, for tlic recovery of w hich the suit was brought, and where no relief was prayedL 
as against A, but the lower Courts awarded a docroo in favouf of the plaintiff directing 
A to pay half the costs of suit, held that the question was one of principle, aiidTl^t.a 
second appeal lay to the High Court against the dccToe directing A to pay such (wsts. — 
Bunwari Lai v. Chowdhry Drup Nath Sing, I. L. B., 12 Cal. 179. [^W'g. 5, 1885.] 

•Under s. 200 of the Co<lo of Civil Procedure a Court has power to amend its decree 
by bringing it into conformity with the judgment after the said decree has been confirmed 
on appeal. — Sundara v, Siibbanga, I. L. B., 9 Mad. 354. [Mar. 12, 1886.] 

Tick Court in !l suit upon n bond gave tho plaintiff a decree, making a deduction 
from the amount claimed of a sum covered by a receipt produced by the defendant as 
evidence of part-payment, and admitted to be genuine by the plaintiff. The decree was 
for a total amount of Bs. 1,282. Subsequently, on application by the decree-holder, and 
without giving notice to tho judgment-dobtor, the Court which passed the decree, pur- 
porting to act under s. 206 of tho Civil Procedure Codo. altered the decree, and made it 
for a sum of Bs. 1,400. The decree-holder took out cxocuUuu, and the Judgment-debtor 
a 
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objected thnt the decree was for Rs. 1,282, and had been improperly oltered. The Court 
exMUiin$[ the decree disallowed the objeoiion, on the ^^rouud that it was notsaob as could 
be ontcrfiiiiiied in the executmii-de^iartment. Held that the decree as it oriKioally stood 
was in accordance with the judgment, and the Court had no power to alter it as it did, 
and the pr«>ceediug was further irregular, in that no notice was given to the ,opi>oi»ito 
party as required b 3 '’ s. 200 of the Code. Held also tliut when a decree-holder executes 
his decree, a judgmcul-debtor is ooiu|)etent to object tiiat the decree is not the decree of 
the Court fit to be executed, and therefore not capublc»of execution ; and that the judg- 
ment-debtor in this case could riiise the question whether the decree, which was altered 
behind his back, was a valid decree, and fit to be executed. — Abdul Hayai Khan e. Chunia 
Kuar, I. JU B , S A]l, 377. [May 21, 1886.] 

An application tp execute a decree, passed in April 1880, was made on the 19th Fob- 
vnary 1884, and rejected on the 20th March 188t, :l« being beyond time. This order waa 
upheld ou appeal in March 1885. While the appeal ponding, the decree-holder, in 
May 1884, applied to the Court of first in.*iiuii<‘e to uiiicnd the d(K‘reo under s. 206 of the 
Civil Vroccdure Code, and in December 1<sS4> the application was granted. In April 1885, 
an applkation w)xs made for execution of the ametidcil decree, the decree-holder con tend- 
ing that limitation should be calculated from the date of the amendment, and that art. 
178 of the Limitation Act (XV. of 1877) applied to the case. Held that No. 179 and not 
No. 178 was applicable ; that tlie onler rejecting the application of the 19th February 
1884 l)ecame final ou’ being upheld on appeal ; that the amoitdinent could not revive tlie 
decree or fiiruish a f*‘^<h start ing-ifoint of limitation ; and that the application was there- 
fore tirne-harTed. Mungiil Pershad r. Gripi Kant Laliiri (T. L. B., 8 Cal. 51 ; L. B., 8 
Jnd. Ap. 123), and Ham Kirjml r, Kup Kuari (I. L R.. 6 All. 2ti9 ; L. K., 11 Ind. Ap. 
371, refereed to. Oh'«er\alions by Mahmood. J-, on the amendment of decrees and s. 206 
of the Civil Procedure Code. — Tar^i Ram r. Man Singh, 1. L. R., 8 All. 492. [June 21, 
1886.] 

In execution of a decree for partition of immoveable property passed in 1873, s dis- 
pute arose as to the execution in refereio'C to a portion of the property, and, in 1881, it 
'was finalh' decided that tlie decree w'us defective in its description of the property, aiut 
th^efore incapable of cxecu|ij)ii. In M:i\ ls.S5. on application by the dooree-holder, Uio 
Court passed an order aniehding tlie decree, the aiuendmcnt having reference to an arith- 
nieth^al error. The judgment-debtor apf*li»^d to the High Court for revision of this order, 
on the grounds that the :iiiion<lmciit of tiic d<M*ruc wits barred by limitation, and that tho 
decree itsedf being barred by limitation and finally pronoiincod to be incapable of execu- 
tion, the Court had acted Ijeyoiid its jurisdiction in amending it. Held that the appli- 
cation for revision must he n jeotod, f)ldlield, J , that the High Court had no power 

to entertain the applioution under s. tpg'g of the Procwhire Code, with reference 

to the dfciMon 4 »f the Pri\> tVuincil in Amir Ha.— an Khan r. Shco Bakhsh Singh ([. L. 
R., j1 Cal. 6), and of the Full llcnr-h in Ll.idaini Kuar r. Diiui R;ii (1. L. R., 8 All. Ill) ; 
and, further, that iLpon tho facts stat«*d, tin* Court ought not to interfere. Per Mahmood, 
J., that the C'ourt was not proclu»l(Ml from entertaining the application for reviKion under 
e. 022 of t)ie Civil Prociedure Code. Amir lla-.sun Kiian p. Sheo Rakhsh Siogh (I. L, B., 
11 Cal. 6), Radami Kuar r. l>inu fhnVI. L. R., 8 All. Ill), Raghiinath Das r. Raj Kumar 
(I. L. K., 7 All. 270), Siirta r. Guiiga (I, L. R., 7 All. 411), Magoi Ram ». Jiwa litil 
(I. U R., 7 All. 330), Har Prasad p. Jafar Ali (I. U. R., 7 All. 345), referred to. Bltag- 
want Singh v. .Jageshar Singh (Weekly Notes, 18 p. 57), and Abu Said Khan v. Hamid- 
un-ni8sa (Weekly' Notes, p. .39), dissented from. The meaning of tho term jorin- 

diction ” u*»ed in ». 622 of the Civil Proeetlure CJode mt»Unot l;e uonfined to the territorial 
or pe<iuniary’ limits of the power of u Court, or to tho nature of the claas to whioh the 
oaee belong^t. It implies, vii addition to qur-»(tir»n.s of those kind^, the preaenoe or abfieiice 
o^aT>o«itive authorify or power conferred by tlie law u|Mjn tribunals in caaea which luiiif^fy 
the other condiiioTia referred to. In framing the .section, tho Legislature gave to the 
High Court poqjpr to interfere with the action of suboniiiiato tribunals iu eaaefi where 
there w no remedy, either by appeal or otherwise ; ai.d where tho^ tribunaJa have cithor 
exceeded or wrongly declined to cxcrcinc the authority, tho iiower, and the jurii^JUdion 
which the law confers upon them, or, under the pretence of exercising Hueh authority, 
jMwer, and jurisdiction, have acted against a positive J^rohibitiou of ilio law. Combe v, 
Kdwarcbi (L B., 3 P. D. 103), and Crepps ». Durden (I Smith's L 8 ed. 711), referred 
to. Held ahK> per Mahmood, J., that in the present case the Court below bad Jurisdiction 
to entertain the application under e. 20C of tho Code ; that it did eo miteriain it ; ami 
that, in making the amendment, its action rx)uld not be reganied aa beyond tlie liinitii of 
itM legal power and authority, so ae to render it open to the objection of the exerciae of 
jimsdiclion illegally or with material irregularity,” within the meaning of a. 622, 
Luooa e. Stephen W. B. 301), Oomanund Itoy v. Mahaxajah Suttiah Chimder Boy 
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0 1 W. B. 142), and Goluck Chunder Mussant 
J. Guga N^n Muwant (20 W. ft. Ill), referred to.* Under a proper intcrprdtaUon of 
thopte*mbleand «.4of the Lunitation Act (XV. of 1877), the rulo of lidiitalion is 
cofinneo, to wO litigant!), and is inapplicable to acts which thcK^ourt may, or l]>fti to, perform 
ftto B. 206 of the Civil Pro.'odiire Code cmpowcrH a Court of its own motion to 
decreOj and the more fact that one of the parties 'has made an fFpplicatioii asking 
the Court to exercise that power will not render tho action of th <4 Court subject to the 
rule of limitation. Robarts «. Harrison (F. L. R., 7 Cal. 333), Vithal Janardau «. Rakmi 
(I. li. R., 6 Bom. 586), and K^lasa Goundan n. Rainasayii Av^-ar^I- B., 4 Mad. 172), 
referred to.— Dhan Singh o. Basant Singh, I. L. R., 8 All. 519. [July 1, 1886.] --- 

Applications to the Court under s. 206 of the Code of Cjvil Procedure iCre not 
governed by the Limitation Act. A Small Cause Court rejected an application made ' 
tinder s. 206 of tho Code of Civil Procedure to bring a decree into conformity wi*h 
judgment, on the ground that a former application had been dismissed for«d.eftt(th and 
the petitioner was bound ’to apply within one mouth from tlic date of dismissalg^i^ Was 
now too late. On an application to the F£igh Court under s»622 of the Code to set aside 
this order, held that the High Court could not interfere. — Jivrdji e. Pragii, 1. L. B.. 
10M:id. 51. [Sep. 24, 1886.] 

An application, under a. 206 of tho Civil Procedure Code (Act XIV. of 1882), 
to correct errors in a decree, not being one within the purview of art. 178 of sch. 
2 of the Ijimitatioii Act (XV. of 1877), is not governed by any limitation, and can be 
made at any time .such errors are discovered.— Shlvapa v. Sbivpai^h Lingapa, I. L. B., 
11 Bom 284. fOct. 8. 1886.] 

Certain plaintifTs were the holders of the following decree obtained on mortgage- 
bond : It i.s Mnlered tiint the defendants shall pav to the plaintifTs the sum of Rs. 2,550 
and costs Rs. 3L2. totai R^. 2,862. within tw*o months from tho dsto of the signing of the 
decree; interest will run on the ‘iaid amount at the rate of 6 per cent, per annum up to 
realisation. If the dufeiid-uit'« do not jmy the amount within the time prescribed, they 
will lose their right of redeeming tho property mortgaged, and possession thereof will be 
given to the plidiitiiTs.’* On the judgment-debtors making default, the decree-holders ap- 
plied for execution, the Subordinate .judge directed execution to issue, but held fhat exe- 
cution could not be had for co>ts under the terms of the dt'crde ; aad this order was iTpheld 
by tho District Judge on appeal. Held that the decree-holders were entitled to their 
coetsof the suit fr^m the judg-incnt-dcbtors personally, or from properties belonging to 
the judgment-debtors other than those mortgaged.— Rutnessur Sefh v, Jusoda, I. L. R., 14 
Cal. 185. [Dec. 6, 1886,] 

Art. 178 of soli, 2 of tho Limitation Act (XV. of 1877) applies only to applica- 
tions made to a Court to exerci.se powers which, without being moved by such application, 
it is not bound to exercise, aud not to applications made to a Court to da a.-ts wnioh it has 
no discretion to refuse to do. It docs not govern an application under s. L. i? of the Civil 
Procedure Code for amendment of a decree so as to bring it into confoimity with the 
judgment, it being tho boundeii duty of a Court, of its own motion, to see that its decrees 
ore in accordance with the judgments, and to correct them if necessary. Gaya Prasad v. 
Bikri Prasad (I. L. R., 4 All. 23) di'^senled from. 4n the Matter of the Petition of Kishao 
Singh (Weekly Notes, 1883, p. 202), Kyhisa Goundaii r. Raiiiasami Ayyar (I. L. R., 4 Mad. 
172), and Vithal Janard.an r. Vitln»jirav Putlujirav (I. L. R., C Boiu. 586), referred to. — 
Darbo e. Kesho Rai, 1. L. R., 9 All.«304. [Jan. 31, 1887.] 


207* When the subject-matter of the suit is immoveable property, and 
Decree for recovery of im- such property is identified by boundaries or by 
moveablo properly. numbers in a record of settlement or surveiy, the 

decree shall specify such boundaries or numbers. • 


208. When the suit is for moveable property, if the decree be for the Rxtondingto 
Decree for delivery of ino- delivery of auch property, it shall also state the Provincial S. 
veablo property. amount of money to be paid as an alternative if 

delivery cannot 1^ had. 


209. Wh^n the suit is for a sum of money due to the plaintiff, the 
Tn suit, for monay, dacreo Court may, m the decree, order intei-est at such 
may order certain intoreet to rate as the Court deems reasonable to be paid on 
principal aum ad- the principal sum adjudged, from the date of the 
suit to the date of the decree, in addition to any 
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tion^ th^snf^ifh'f ®“”“ f®' «"y period prior to the isstitu- 
able on tbA'viira t ’**'*^®*’ *®t®ro8t at such rate as the Court deems reason- 
d.£«?^ adjudged, from the date of the dec^STS^ 

date of payment, oy to such earlier date as the Court thinks fit. 

with Act XX^n”^ ”^6 J}*® date of decree in secoidtnce 

refer to suits in which ‘interest has Procedure Code a. 209, does not 

Act.^B.ndaru Swdmi Naidu c. Atchayarum“u ^3 

terms of tt^^idim^tdobto^r^tten* ‘f* .payable “ sccordiog to the 

ment-debtor jwd pwtnisrf t ""“en stotement the j.idg- 

discharf^ed by a certain dav u^vin J^p>ent-debt if the same were not 

Igtebi Cbswn e. Pirbhu Diiwr f r’ ^ tn'astT'n lo ttie dMision of the Full fench in 

[May 9, IL ^ ^ 

A DBCBEB dirked for principal and interest 

under a mortgage, such interest to be uUu'^nSi^ time of pii^^ent Ibereioafter 

meutioned, or until six months from the datl^.., whichever JUst should 

happen ; and further directed the plaintiff to pay bc* re|)orled due for principal 

and interest up to tte date of ]iaynienl, and w i from the 
date of taxation until pauneiit, within six mouths after the llogistnft make hie 
report. The plaintiff tendered a sum sutlicient to cover the principal | »<1 in terest due, . 
but iusulhcient to cover costs, at a time prior to the drawing up of the RegffiHWyaJSpOfftT 
dTtffd that the payment of principal and interest ‘Micrcinafter mentioned** referred to a 


DUb iQSumcienb lo cover cosis, ab a iime prior lo me uniw ing up ni inc liexisnwya-wpifra. 
dTtffd that the payment of principal and interest ‘Micrcinafter mentioned** referred to a 
time after the Registrar had made his rc|>ort, because the sum to be paid was usum re- 
ported to be due by the Registrar, and that, therefore, a tender made before the Regis- 
trar's rciport was given wa.« not a sutlicient tender to sUip interest from the date of the 
tender.— Administrator-Gen§raV of Bengal v. Mirza Ahmed Begg, 1. L. R., 9 Cal. 39. 
[July 12, 1882.] 


A DECREE, of which the terms had be^*n arranged by a soiehndma l>etween the par- 
ties, for payment of moiiey by instalments, with interest at six per c<git., was construed 
to proTide also for three contingencies, nz., norj-payrnent at due date : («) of the first m- 
Btalment, two consoculive iiistalment.s being in arrear at the same time ; (6) of instal- 
ments other than the first ; W of the first instalment simply. r|M:»n the occurrence of 
(a), or of (6), execution might issue for the whole dccTi'taJ money with interest thereon 
at twelve per cent. Upon tiic occurrence (c) execution might issue for that instal- 
ment, with interest at twelve per cent, from the date of the decree. Tho decree-holder 
having accepted iiaymciit of the fir>t instulmcnt on the footing of (c), /seUI that be bad 
not, by any admi.ssion or settlement, prc^diided himself from insisting on tho almve con- 
struction as to (h). Held al.'K) that the-e provisions for double interest wore but a reason- 
able substitution of a higher rate of ifltero«t for a lower in a given .«*hite of circumstances^ 
itod w^e not in the nature of a penally against which equitablo reliermight bo claim^.— 
B'dkishon Has e. Run Bahadur Singh, I. Jj. U., lU Cal. ;JU5. [July 11, 1883.] 


210- In all decrees for the payment of money, the Court may, for any 
c Becree may direct payment sufficient reason, order that tho amount shall bo 
by instalmentd. « paid by instalments, with or without interost 

• And, after the passing of any such decree, tho Court may, on the appU- 
Order, after d^^ree, for cation of the judginent-debtor, and with the con- 
fwyment by instalmonte. sent of the decree-W)lder, order that the amount 
decreed he paid by instalments on such terms as to the payment of intei^t, 
the attachment of the property of the defendant, or tho taking of security 
from him, or otherwise, as it thinks fit. ” 

Save as provided m this section and section 206, no "^decree be 
altered at the request of parties. 


The word “ debt in ss. 20 and 21 applies only to a liability for which a suit may 
broughts, and does not include a liability for which judgment has befn obtained. 
Therefo'’?, Where the last application for execution of a decree had been made on the 
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Smi 210.] 


14th December 1878, and a notice under Act VIII. of 1869, a. 216, iaane^ on ]|he 19tb 
JAmiiify ld73, and on the 28th April 1873, the judgment-debtor fll^ a petitiqil notify- 
ing part-payment, whioh petition was signed by the judgment-creditor, held, xl an appli- 
cation for execution made on the 27 th April 1876, that further execution was barred by 
limitation (Act IX. of I87lj. — Kally Prosonno Hazra v. Heera 1^1 Mundie, I. L. B., 2 
Cal. 468. [June 21, 1877.] • , # 

— Whether "a decree for the payment of * money means merely what ia 
commonly known as a money -decree, or includes a decree in which a sale is ordered of, 
immoveable property in pursuance of a contract spociftcally affectiftg such property, within 
the meaning of s. 194 of Act VIII. of 1859 and a. 210 of Act X. of 1877. WTiere-iv- 
Court, on the ground that the defendant was “ hard pressed,” directed the amoi}p6 of a 
decree to be paid by insfalmonts extending over ten years, and allowed only one-half of 
the usual rate of intere.st, held that there was no sufficient reason for directing pay.neplK 
of the amount of the decree by instalments, and that such Court had exercised iti^i itc- 
fion injuriously to the plaintiff, by the length of the period over which the instSteLwUts 
were extended, and by allowing a rate of interest le.ss thsm the ordinary rate. — Binda 
Prasad o. Madho Prasad, 1. L. K., 2 All. 129. [Jan. 31, 1870.] 


In exorcise of tlio discretion given by s. 194 of the Code of Civil Procedure (Act 
Vlll. of 1859), the (yourt of Arst insiunec gave a de<;ree to the plaintiff making the 
amount awarded payable by instalments, but gave no interest after the institution of the 
euit- The Appellate Court amended the din^ree by awarding the interest from the institu- 
tion of the suit at six per cent, per annutn, the rate originally c^niV’actcd for being twenty- 
four per cent, per annum. lleUly alt hough the >tipulatcd rale was properly awardable, 
the award of the lower rate was not illegal or l>cyond the compotont?y of the Court below, 
with whoso discret ion the High Court will not interfere. A mortgagee is, as a general 
rule, entitled to the costs of enforcing hi** security ; hut where the Court, in considera- 
tion of his usurious hargsiin, declines to award them wholly or in part, the High Court 
will not interfere.— Cur va I ho (J.) r. Nur Bibi, I. L. ll., 3 Bom. 202. [Feb. 17, 1879.] • 


Act X. of 1877, S. 210, is not applicable in a suit for the recovery of the amount of 
a bond-debt by the sale of the property hypothecated by such bond. In such a suit, 
therefore, the Court <'annot direct that the amount of the decree shall he pay7ibleuby in- 
aUlments. — llardeo Das r. llukuui 8ingh, 1. L. U., 2 All. 320. [May 29, 1S79.] 

Whkrk n bond is palpable b)' instalments, and expressly st^)iiIatos for the payment 
•f the whole debt on failure in the payment of any instalment, the law of limitation 
runs on the whole amount of the bond against the obligee from the day on which the 
obligor first mokes default in the payment of any iiistahueut, unless tho obligeo waive the 
default, and afterwards from the day on which any frc-xli default is made in respect of 
which there is no waiver. The obligee may w'aive the default undev Ac? IX. dr 1871 
and XV. of 1877, sch. 2, art. 75, but the cAurls may have no authority > compel him 
to wraive it. Neither Act Vlll. of 1859, s. 194, nor Act X. of 1877, 8. 210, confers any 
authority on tho Courts to relieve a contracting party from such an express stipulation in 
a bond payable by instalments as to the consoiiuence of defaiilt in punctual payment of 
the instalments. A debt being presently due, m\ ttgreement to pay it by instalments, 
with a stipulation that, on default, the creditor may demand immediate payment of the 
whole balance due with interest, is not to Ito relieved against in equity. Such stipula- 
tion 18 not in the nature of a peuaffy, ina.smuch as its object is only to secure payment 
in a particular manner. The defendant executed to the plaintiff a bond payable by instal- 
ments, and expressly stipulating for the payment of the whole amount on failure to pay any 
iiMtalment on tho day fixed, lie paid tho first instalment, but made default in paying tho 
second, which fell duo on tho drd August 1878. Oil the 20th August plaintiff'sucd to 
recovor tho whole balance duo on the bond. Defendant admitted the bond, but*pl^^aded 
tender of the amount of the second instalment soon after the due date, and prayed for 
payment by instalments without any interest. The first Court pa^od a decree in the 
plaintiff’s favour for the amouut dlaimed wit)^ costs, but ordered defendant to pay As. 100 
and the costs at once, and tho balance by yearly instalments of Its. lOO each with interest 
nt 6 percent, till payment. The Di.«)trict Judge, in apjieal, affirmed the decree, with a 
slight variation as tc^interest, ^hich he directed the defendant to pay on overdue instalment 
only. Held by the High Court on second appeal that neither of the lower Courts has 
Jurisdiction, without Hie consent of the parties, to substitute, for the coutroot made by 
them, terms whioh the Court preferred. Held also that plaintiff was entitled to sue on 
the day after that on which tho default was made, me., on the day after that fixed for 
the payment of the instalment, and that the Subordinate Judge had no power to rule the 
eentrary.-^Aagho Govind l^ir4njl)e r. Dipohaud, X. L. A., 4 Bom. 96. [Aug. 26, 1879. j 
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Th.^br ig nothing iu Act X. of 1877, ». 210, or elsewhere in that Act, authoRizing a 
Court to tut the amount of a dwree should be paid within a fixed time from its 
° u j j f* ?? applicable in a suit for the rcco\ery of the amount of 

a l^im-debt l»y the «il© of tHe ttankar allowance hypothecated by such bond. — Baohcha' 
o. M^ad Ah, I. {j. R., 2 All. <M0. [Jan. 2«, 1880.J* 

1 * against an agriculturist ” in s. 20 of the Bckkhan Agri« 

cuituriste Relief Act (X\II. of 1879) mean. a decree passed against an agriciiHuriMt 
personally, aiid do not include decree for the recovory of aioney by the sale of mortgaged 


may, after the passing of a decree in inoucy-s>uii>, order the amount to be paid instaU 
ments, provided the d&rc^holder consents, lly 20 of Act ^ VI I. of 1879 the Court 
may make the same order in similar suits, without the consent of the docree^holder. Iu 
the case of a debt secured by u niorttrai^e, the au'riciilturist’,^ remedy lies in a suit, not for 
an account, but for redemptlfm ; and the only decree which can be made in such a suit. 
In the absence of any special provision in the Act, i> the ordinary decree for payment of 
the w'hole amount within si.x months, or, in default, for foreclosure, llardeo iMs 
Uukam Singh (I. L. It., 2 All. 320) referred to and appuoved.— ShankarApa Dargo Patol 
V. Banapa Viranta])a, 1. L. R., 3 Horn. bU-t. [Mur. 25, 18H1.] 

A JUDOMEXT-DEBTOH, whose pTojicrty was abimt to bo .sold, appeared before tha 
officer appointed to conduct the sale, and applied for its post]H)neinent, producing a surety 
and a bond, in which .<uch surety proniisG<l to pay the n mount of the dofiree within one 
year, if the judgment-debtor did not do so. Such ollicer thereupon applied to the Bbstrict 
Judge to postpone the sale, stating that such surely) was willing to pay the antount of 

decree b}' instalments within one year, and forwarding .'•uch bond. The district 
Judge ordered the sale to be postponed, and the pujivr'* to be .**ent to the Munsif w ho bad 
thade the decree and ordered the sale of the property. The Mun.sif made no order re* 
garding the security, but merely made an order that the amount of the decree should he 
paid by* instalmcfits wit Itin one v'our. Tin* judginent-dobtor did not pay the amount of 
the dcer«* within tin* nm-* Uxed, and liu- di «’n‘(-hiiidi*r therefore upplied for executioii of 
the d^jree again'*! sie-h >ureK. ^ Held that, inaMinn-h as the decree-holder had not been 
a party to the proceed in,. - oi the .«aU-oihccr or of the Distrit!! Judge, and as the partica 
bad not appeared before the M insif. and a.** .*5in h «nr' * v had not agree<l to pay thoamouiit 
of the decree by in*»falmf r«t>, the pro>i'*iotis of s. :iio ‘<,i Act X. of 1877 were not appli- 
caide, and Mirh surety li id not bi«*(iine a ]iariy to tin* ih ereo altered by the Muiisift 
tiiat such .surety had no* ni'idc hiiii-clf a piriy to iii‘* do^yTOo by promising to pay its 
amount within one year; and tliat thon'fore hi** liibility >vas not ouc which could bo 
©uforced in e\ef:ution of the decree under s. 253 oi Act X. of 1877.— Cbandan Kuar 
©. Tirkha Ram, I. L. R., 3 A!l. .May d7, toM.J 

y * decree was ]>a.ss<Hl },y con'.ent in 1872 lor payment to plaintiff through the 
* fiftc*en aninial instalments on the 2(lth February in each yoar, and in 
default of payment of any instalment the whole amount became recoverable, and four 
yeanr instalments were paid out of (Vjwrt, and default made on the 20th February 1877, 
and plaintiff applied to rer over thr* in*.ialrnoiU of 1877 by execution dn the 17tli Novem- 
TOr 1879 arid the Isl M:in*h issir, that iho a|>plir*ation of November lH79 was not 
barred »ndcr ol. A, art, 179, s.:h. 2 of the Limitation Act of 1877, iinusinuch i», when tho 
Indian Limilalion Act, 1877, r ame into force (1st (ktolier 1877), the application was not 
Iwred under el. d, art. ib7. sch. 2 of ihc* Indian Limitation Act, 1871. ilc/d also that 
wo provision as to the whole aincunt Iiecsuning rrK'overable at once if default was mad© 
the admiftsihiliA' of the :»i plk*atiou for o.xccutioii, iMrmuse that provision had 
not enforced, ami tho obligation to ].'iy by instalments was still subsisting. — Kamka* 
vakisa Appdyya ». Karanara Pai.dyya, 1, L, U., 3 Mad. 26(1. [Aug. 11, 1881.J 

^ ^tLEcroB, to wboni a decree for sale of* mortgaged property baa been 
tren^eri^ for execution under s. 320 of* the Civil Procedure Code, is limited to one 
of the three cour^ speciM in «* 32L and may not depart from them; much lesa 
inav ho do what the Court itself could not do in such a ca.-ib-aIlow payment of the debt 
to be made by iiistalmouts. A Collector, to whom a decree has l>een ^lo transferred for 
©xeciitjoii acts romistermlly, and, when he delegates his fuuotioiw to an assistant or a 
mamlatdir, incurs a risk of having to answer in damages to tho person who is by any 
error or mistake deprivM of the fruits of hia judgment ; and this rUk attache* indepen* 
den% of malice or negligence. The Court that has made a decree or Judioial o^r, 
whK‘h Ims 1)0011 irangmittod to the Collector tor oxecuUon, h not deprived of tho jufiioial 
poweni wjith respect to it, which may still at any particular time be compotout to such 
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Court, aad which it would have had had the order been placed in the hands of m own 
ordinal^ officer, the uazir. In the exercise of such powers the Court has ai^Uority to 
recall its own record tran(«mitted to ihe Collector.— Mahddaji Karaudikary^. Hari 1>. 
Chikue, 1. L. B., 7 Bom. 332. {; J uiie 28, 1883. J * ' 

^ On the 2Bth of Juuo 1878, a judguient^debtor applied* under % 21^ of the Code of 

Civil Procedure for two years’ time J^o pay the amount of the decre^whirji was dated 12th 
March 1878. Notice haviti}.^ been given to«tlic judgment-creditor, an ex-parte order was 
made allowing the judgmcut-dehVcir two years’ tiiiio to pay, but the decree itself was not 
altered in accordance with this order. On the 9th of J uly 1882, ihe decree-holder ap-^ 
plied for execution of the decree. Held that the application was not barred by Ihmeta- 

tion.— Tata e. Bamachandra, I. L. B., 7 Mud. 152. [Sep. 7, 18851.] • ^ 

The parties to a decre^or money, dated the 14th July 1871,* entered into a horn* 
promise, whereby, in lieu^f u portion of the decretal money, the decrec-holdew^^^ s 
placed in possession of certain property, and the remainder of the decretal money was to 
be paid by iixed uniiiial instalinentN, and, in ca>c of default in*tlie payment of any iiistal- 
meut, it was agreed that the entire ainouiit should become immediately reiilizablo by * 
execution of the decree. On the ILlh lie(;ciiiber 1882, the decree- holder, alleging de^ 
fault iu payment of the iustuliiicn^s, applied for execution of the coinproinisc. Held that 
sucli an agreement could not he t resiled an instalment -decree, and, as such, capable of 
execution. Uebi Bui v. Gokal Prusud (1. li. B., 5 All. 585) followed. — Bamlakbau Bai «. 
Bakhtaur Bai, 1. L. K., G All. 023. [July 11, 1884 J ^ 


Ok the 23rd February 1878, an application was made for execution of a decree dated 
the 3rd Becember 1877, ni which the decree-holder stated that the judgment -debtor had 
agreed to pay the balance then due on the I3th August 1878. The application was then 
struck off on the 2uth June 1878. On the 30th June 1881. the decree-holder again applied 
for execution, and on the 11th July 1881, the jiidgmoiit -debtor, with the consent of tho„ 
dccrco-holdcr, applied for time to pay the balance due till the 8th September 1881, and 
that application was also 8iru<*k off. On the l.si March 1883, the decree-holder again ap- 
plied for execution. Held that the application was not barred by limitation ui^n the 
ground that the applic.ution hy the jndginent-debtor, madc^i the 11th July 1881, ^leg- 
ing that Ite hud come to an arruiigement with the decree-holder for the pa 3 mient of tho 
amount duo by instuhnciit'*, having resulted iu its being registered and the proceedings 
struck off, HUioiiii ted to a clirection that the decret.'il u mount be paid by instalments as 
stipulated in the petitions, and that this being so, there was a decree passed on that date 
under the provisions of the second paragraph of s. 21U of tho Code of Civil Procedure, of 
whioh the decree-holder was entitled to have exccutiou. — JUoti 8ahu v. Bbuguu Gir, 1. L. 
B., II Cal. 143. [Dec. 4, 1884 ] 

An application to execute a decree, dated ^Oth Aiigu.st 1380, was made l 25th May 
1881.' Wiile the application was pending, the judgment -debtor pre.sented a petition to 
be allowed to pay the debt by instalments, and the dec.rcc-holdcr eon.seuting to this, the 
Court made the following order : ** According to the applimtlion of both parties it is or- 
dered that the case be struck off, and the decree berf-cturned.’' The details of the instal- 
ments mentioned in Uie petition were endorsed on the decree by one of the umlahs of the 
Court, but it did not appear when or by whose order this was done. In an applkation 
for execution in accordanco with tkis arniugeinenl made on 7th March 1885, ietd that 
the order W'us not one recognising or sanctioning the arr'Uigcmont within the meaning of s. 
210 of the Civil Procedure Code, inasmuch as the Court ni the time it made the order 
had no |X)wer to make any order for iustahuoiits, any application for that purpose being» 
thou barred by art. 175 of Act XV. of 1887. The applicutioti for execution was, there- 
fore, barred under art. 179 as not having been made within throe years of 25lh May**!^!. 
Jhoti Sahu v. Bhubiin Gir (1. B. B., 11 Cal. 143) dissented from. — Abdul Bahamau Soda- 
gur V. Bullaram Marwari, 1. L. B., 14 Cal. 348. [July 22, 188G.] 

• 

*21 !• When the suit is for the recovery of possession of immoveable 
In iulta for land. Court may property yielding rent or other profit, the Court 
decree paynient of giosne- may provide in tiie decree for the payment of rent 
prohu with interest,* or iiicsne-profits in respect of such property from 

the institution of the suit until tho delivery of possession to the party in 
whose favour the decrep is made, or until the expiration of three years from 
the date of the decree (whichever event first occurs), witli interest thereupon 
at such rate as the Court thinks ht. 
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\;!iepian^ion — ' MflBne-profito ’ of property moan those profits. which 
the person in wrongful possession of such property actually received» or 
might, ordinary diligence, have received, therefrom, together with in* 
terest on such profits. 

'W’hsbb the partes to a suit for certain laud an 4 for the payment of mesne-profits 
in respect of the same were co-sharers in the e^itate comprising such land, and the defend* 
ants had themselves occupied aiid cultivated such laud, lisld that the most reasonable and 
^^.fittimr mode of assessing snoh* mesne-profits was to ascertain what would be a fair rent 
fotnpich land it it had been let to an ordinary tenant and liad not been cultivated by the 
defenORknU. Both porti^ appealed from the decree of the CJpurt of first instance, and 
both the appeal.^ were^ dismissed by the lower Ap]»ellato Court. The plaintiff a|/pealed 
the High Court from the decree of the lower Appellate Qgurt dismissing bis appeal, 
whereupon the defendant took objections to the decree o^he lower Appellate Couti- 
dismissing his appeal. that such objections could not be eiitertained.^Ganga 

Parsad v. Gajadhor Parsad,*[. L. U., 2 All. G51. [Jan. 29, 1880-3 


212. When the suit is for the recovery of possession of iramoTeable 
,, , , ^ property and for niesfle-protits which have accrued 

amount of rae8ne-profit.s prior on the property during a period prior to the insti- 
to suit, or may redeyre in< tution of the suit, and the amount of such profits 
*i“**^^** is disputed, the Court may either determine th^ 

amount by the decree itself, or may pass a decree for the property, and 
direct an ituiuiry into the amount of iiiesne-protits, and dispose of the same 
on further orders. 


Ix the course of a suit for de-'lanitioii of ri*.:ht to property, and for partition, a coni- 
promise was entered into, hy \\hi«‘h it vva> agreed ihul certiiin property already ascertain* 
ed sbo^ild be divided in certain proj^>rtioiis, and that certain other property, not yet ascer*' 
tained. should, on being asiieKmncd, l>e partitioned on the same basis. The CouH merely 
recorded the compromise, and d<j<darcd that the de<rree -Mhoiild be according to (orais 
therein set out. Held that thi.s decree could lieonl^' exe/mted as to the property which Ind 
been ascertained a.s dU i<iblo, and that ns to the other property the decree must be taken 
a.s declaratory only. The Court executing a deiTce if hound by the temv» of the decree^ 
and it is only in cases providtsl for by ss. 211 and 212 of Act X. of 1877, oorreapondtog 
with 8s. 19fi and 197 of Act VI 11. of i859, that it U at liberty to determine the righto of 
the litigants in proceedings taken after decree. — liam Lapit lUun p. Choooram, 4 C. L. It. 
97. [Mar. 24, fSTy.j 


213. When the suit is for an account of any property and for its due 
....... .. administration under the decrees of the Court, the 

mmia ra lon-sui . CourL before making the decree, shall order suc^ 

accounts and inquiries to be taken and made, and give su^ other directions, 
ae it«tbinks fit. 


in the administration by the Court of the propesrty of any person who 
dies after this Code comes into force, if such property proves to be tnsufii- 
' cient for the payment jn full of his debts and liabilities, the same rules shall 
be observed as to the respective rights of securc>d and unsecured creditors 
and as to debts and liabilities provoabie, and as to the valuation of annuities 
and future andpcoiitingent liabilities respectivfdy, os may be in force for the 
, time being with respect to the estaW^s of persons adjudged insolvent ; 

and ail persons who, in any such case, would l>o entitled to he paid oat 
such property, may come in under the decree for its adinmistraiion, and 
such claims against the same os they may nuip<ictfVe)y be entitled to 
^ irtue of this Code.* 


• Ti — 

^ to ft worjft, AppHcsiions under m. 2fi5 ef the Indian Hontraet Aet, 1879, ebsll be deeiift* 
within ine meaning of thia soction,’’ have been repealed by Ad IV* of 9. 
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A s^TiT for winding up an expired pHrtnership ean be brought in the District ^ourt- 
under s. 265 of the Contract Act (IX. of 1872) and .s. 213 of the Civil Frocediure Code 
(Act .XI V. of 1882). But the jurisdiction of the ordinary Courts is not annujMd by the 
special jurisdiction assigned to the District Court by s. 266 of the Con tract Act. Any 
one having a cause of action arising out of parternership-transuotions may sue the person 
liable in the ordinary Court. The jurisdiction of such Court, however, floes not extend 
to the ca^ of a winding up of an expired partnership. This juri^iction is given to the 
District Court by 8. 2U5 of the Contract Act, and when, along with a now mode of relief, 
particular Jurisdiction is constiti^d to administer it, the Court specified, and no other, is 
tp be understood as vested uith authority. Hence, though administration for tbeporpos^^ 
may apparently be sought in the subordinate Courts, it (ran be obtained, in the case 
expired partnership, only hi the District Court or the iligh Cou^*. <But the jurisCR^ion 
of the subordinate Courts iu other respects is not extinguished. An^apparent cause aeikv 
tion gives a right to sue in them for such relief lus they can afford, though not tUSK 
particular kind of relief contemplated in s. 26.5 of the Contract Act. Where, in a a 
cause of action appears which in itself is cognizable by an inferior Court, such a Court is 
not justified in rejecting the suit, merely because it is one ifi which the District Court 
might have Jurisdiction under .w. 265 of the Coniruct Act. Where an application under * 
8. 265 of the Contract Act is presented to the District Court, that Court should determine 
whether it is (1]^ a mere case of at^niinistration ; or (2) of administration sought as a cloak 
for strictly litigious claim ; or (3) of administration jilun claims involving litigation of the 
Oldinary means. In the second ciu^e it may pro)>crly decline a function that properly be- 
longs to an ordinary Court. In the last case, it may either assumoathe administration of 
the estate' of the firm, or decline to do so, according to circumstances subject to appeal, 
and, in the former case, it may either itself deal with all questions arising bctw'eeii the ex- 
partners, or if these be of such a kind as to form separable subjects of adjudicatio|i, it 
oan direct the party in each case interested to pnK'oed on the partiimlar alleged cause of 
action in the Court having ordinary jurisdiction, and itself use the result as an element 
of its administration. — Adarji Dorabji v, Erukshali Dhaiiji, I. L. R, 8 Bom. 272.* 
fdan. 28, 1884.] 


214. When the suit is to enforce a right of ];u*e-emption in respedt of a 
Suit to enforce right of particular sale of property* and the Court findls for 
pre-emption. the plaintiff’, if the amount of purchase-money has 

not been paid into Court, the decree shall specify a day on or before which it 
shall be so paid,^and shall declare that, on payment of such purchase-money, 
together with the costs (if any) decreed against him, the plaintid’ shall obtain 
possession of the property, but that, if such money and costs are not so paid, 
the suit shall stand dismissed with cost% * 

The decree of the Court of first instance in a suit to enforce a ri.ght of pre-emption 
directed that the sum which that Court liad a.^oert:iined to be the puroha.«e-money should 
be deposited within oue month from the <iate of the decree, riaintitf apitealcd, contend- 
ing that such sum not the piirohase-nioncy. While the appeal was pending, the time 
fixed by the decree of the Court of first instance expired without any deposit having been 
made. The Appellate Court dismiss^ the appeal, fixing by its decree, of its own ihotion, 
a further time for the deposit. Iltld that the Appellate Court was competent to extend 
the time for making the depasit, and its aidioii and order did not conlmveno the provision 
of Act X. of 1877, 8. 214. — Parshudi IiaU v. Ram Dial, 1. L. R,, 2 All. 744. [Feb. 13, 
1880.] 

M SUED K and J to enforce a right of pre-emption in respect of property whlcjj be 
alleged K had lold to JT. K denied that she liad sold such property to J. J sot up as a 
defence that M had waived his right of pre-emption. The Court of first instance dismiss- 
ed the suit on the ground that the llleg^ salejiad not taken place. J appealed, making 
M and K respondents. Tlio lower Appellate Court dismissed the appeal, also holding that 
the alleged stue bad not taken place. J then appealed to the High Court, making K the 
respondent. Held that ncithA the appeal from the original decree in the suit, nor the 
appeal from the ajf))eUate decree therein, was admissible. Held also that the finding at to 
tno alleged sale was one between the plaintiff and defendants in the suit, and not between 
the defendant-vendor and the defoudaut-vendoe who were litigating, and would not bar 
adjudication of the matter in issue between them iu a suit brought by the latter for the 
Establishment of the sale.— Jumna Singh e. £amar-un-uisa, I. L. R., 3 AIL 152. [Aug, 
12 , 1880 .] 
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decree in a suit to enforce a right of pre-emption, dated the 12th December 
1879,\dec]ared that the pluniiiflf should obtain possession of the property on ^yment 
of the jfUrchase-uioncy within thirty* days/* but that, if such money was not so paidf 
the suit should stand disnusse<l. The period specified in the decree for the payment of 
the purchffie-money, tlie day ou winch the decree was made not being computed, ex]>ire<l 
on the 11th Jai^uary following. That day was a Sunday. The pliiinliff paid the purchase- 
money into Court od the next day, the 12th January. Held that, inasmuch as the day 
on which the iTecree'was made should not be taken into account in oomputiiig the period 
specified in the decree^ for the x^aymoul of the'pundiase^oiicy, nor the last day of that 
period, that day being a Sunday, the piaintilf h:d complied with the condition imposed 
by the decree. — That, if the plaintiff had actually failed to deposit the 

puWijise-money within thirty days as directed by llie dccr()p, his suit would have been 
liable to be dismissed, as he could not imve claimed to have such period computed from 
the date the decree became final. — Dabi Din Ibii r. Muhammad Ali, 1. D. U., 2 All. 
[June 14, 1881.] • 

Tuk plaintiff in a suit to enforce a right of prc-ciuptioii obtained a decree to the 
effect men tioued in s. 214 "bf the Civil Procedure Code. On pay men t by him of the 
puTchaseunouey into Court, the defendants objected, in the excculion-de|>arimeut, tosuch 
payment on the ground that it bad not been made wiilnn time. The Court which made 
the decree disallovied the objection. The deleiidants appealed from the order dtsuilowiug 
the objection. They had previously appealed from tiie decree. The Appellate Court 
heard both appeals together, and, holding that the purcicise-mouey had not been paid into 
Court within time, r^'crsed the decree, and allov\cd the objection. The plaintiff prefer- 
red a second appeal to the Higli Court from the Appellate Court's decree, which wa» 
admitted. Ue also preterred an appeal from tiio a]*pellalc order allowing the objection, 
but this appeal was rejected as being bevotid time, and Micb order became final. Held 
thdft, inosmueb as tj^e question whether the plaintiff had paid the purchase-money into 
Court within lime was not one relating to the execution of the decree within the meatiiug 
• of s. 244 of the Civil l^rocedure Code, but was one vvhicb should be decided in the suit 
itself, and therefore the proceeding'* in the execulion-dei*artmeut touching that question 
were ilJ-louuded, such order was nut a bar to the hearing of the second appeal preferred 
by tb^plaiiitiff. — Muliummad Ali c. Debt Diu liai, I. L. K., 4 Ali. 420. [May &, 1882.} 

The decree in a suit to enforce a right of pre-empliou directed, in accordance with 
the provisions of s. 214 of the Civil Procedure Code, that the plaintiff should obtain 
possession of the f»robert> and rei-ovcr co.'»ts of the suit from the defendants (vendor and 
vendee; ou pa^iiioiit ot tiie purchu-HC-moiiey within a fixed time, but that, on default of 
such pu^tneiit, the suit should stand disiiii.s.>ed. The plaintiff' deposited within tioio the 
purchase-money with the ex4;eptiuu of a .'iuiu le«»s than the amount of costs awarded to 
him. He subsequently a]i]di^ ior delivery of possessioii of the prujierty in execution of 
the decree and# lor the recovery of the costs awarded to him, deducting from such costa 
the unpaid portion of the i>urcuase-mouty. Meld, applying, by analogy of ss. 221 and 
247 of the Civil Procedure Code, the equitable doctrine of set-off, that the plaintiff was 
entitled, when depositing the purchase •money under the decree, to deduct therefrom the 
sum the decree awarded to him costs, and that, therefore, the decree did not become 
null and void by reason that he liad fiot de[K>siied the full amount of the purchase-money 
within time. Degumburee i>abee r. Eshan Chunder beiu {'.f \V. it. 234j;, Jugo Mohuu 
Bukehee t. booreiidro Nath Ko^ Ciio\vahr> (:f VV. U. JU4>;, and ilnjuath Dass v. J iiggar- 
nath Dass (1. L. K., 4 Cal. 742;, relerred to. — i.shri*v. Copal 8araD, 1. L. U., 8 All. 

[May 19, 1884. j 

, 216. When the suit is for the dissolution of a partnership^ the Court, 

Suit for diciaolu lion of part- before making ita decree, may pass an order fixing 
nofidxip. the day on which the partiiershhip shall stand 

dissolved, andjciirecting such accounts to be taken and other acts to be done 
as it thinks tit. ^ , 

lit a suit for an account of partiiersliip-tranEiactionK, the Subordinate Judge, in whose 
Court the suit was instituted, trumcrl certain wiki the object of ascertaiuiug who 

managed the business; willi whom the partuershixi- properly wu.-*; Wbot her the defendants 
ought to account ; what was the capital, and what the ex|.eijditureand profits of the f^riu ; 
and, after taking evidoiice on Those x>oint»*, disuiiM*ed the suit. Meld that the Subordinate 
Judge should have ioliowed the course ]oiiited out in forms 132 and 138 of sch. 4 of 
the Civif l^rwetlurc Code, and at the first hearing should have determined whether there 
had been a partller.'^bip ; what were its oouditions ; was it dissolved, or ought it lo he 
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; and who were the parties interested, and in what shares ; and, upon d^ermln- 
iuff these questions, should have directed accounts to be taken ; and, after ths^acoounts 
had been taken, should have made a final decree. Held also that the suit shoiM not have 
been instituted in the Court of - the Subordinate JudKC, and the case was transferred to 
the ^urt of the District Judj^e. The plaint in a partnership-suit ought to be framed on 
the lines of form 113 in sch. 4 of the Code, and the accounts slioifid be taken as prayed 
in that form. Under ordinary circumstances, the costs of a par#ner.«lfip-suit should be 
paid out of the assets of the paJtnership, or, in default of assets, by the partners in pro- 
portion to their respective shares, unless any partner denies the fact of a partnership, or 
opposes obstacles to the taking of the accounts, and so renders a suit necessary', whnij»sr' 
is usually made to pay the costs up to the hearing. — Ilam Chunder Shaba e. Jl^dmck 
Chunder Bouikya, I. L. If., 7 Cal. 428. [May 30, 1881.] r * ^ 

T, B, R, and W, the owners of a certain estate in efjual shares, in 1863 enters mto 
a partnership ''for the cultivation of tea and other products" u[ion such estat^ In 
1864, H, E, and I, joined the firm. In 1870 II died ; and in 1871 T )*urcbased his Share 
and those of E and I, and in 1873 of B. In 1875, T gave life Delhi and London Bank a 
mortgage on such estate as security for the repayment of money wdiich he had borrowed* 
from the Bank ostensibly for the purposes of the estate. The Bank obtained a decree 
against him personally for the mpiiey, in execution of which hi^ rights and intoreste in 
the estate were put up for sale on the 20th June 1877, and wore purclia'«cd by the Bank, 
which obtained possession of the estate in August 1877. In August 1879, B and W's 
oxecutor sued T and the Bank, claiming a declaration that they w^e or had been partners 
with T in the estate ; that if the [•artiiership should he hold to he subsisting, it might be 
dissolved, or that, if it had ceased to exist, the date of its termination might be fixed; 
and that, in either event, a liquidator might be appointed to take an account, and, after 
realizing assets and discharging liabilities, might bo ordered to pay, them each one-third 
of such balance as remained. The suit was instituted in the Court of a District Judge, 
lie tnfnhforred it to the Court of a Subordinate Judge. The High Court subsequently* 
transferred it to its own file. Held that the suit wa.M not one falling within the purview 
of s. 266 of the Contract Act ; but as.suming that it wa.s such a suit, and the Subordinate 
Judge had no jurisdiction, the High Court was nevertheless competent to tnqpsfer it. 
Tliat the Bank, as T's repre-sentativo by purchase, had bcea^ properly joined as a defendant 
in the suit.' That the period of limitation applicable to the suit was that provided in art. 
120, and not art. 106, Act XV. of 1877 ; but that in either case the suit w'as within time, 
as the partnership was dis.solved, and oonsefpienlly time began to run, not from the death 
of H, or the purchases by T of liis share or those of E and I in 1871, or of B in 1873, 
but in August 1877, when the defendant Bank took po.«ssossion of the partnership-property. 
That, a.s the cffe<^t of the purchases by T in 1871 and 1873 was to relieve the estates of 
H, £ and T, and B, of all pa.st and future liabilities of the partnership, in respect of 
which B and W still continued a.s liable as T, ainl to which tliey would hlive o contribute 
to discharge, such purchases should be regaraed and treated as made on .^ehalf of the 
mrtnership, and therefore, at the time of the execution of the mortgage of the estate, B, 
W, and T, were interested in the estate to the extent of one-third each. That, although 
T was not authorized, either actually or impliedly, by B and W to mortgage the estate, 
and the mortgage therefore was not binding on t befit, yet as they allowed him to conduct 
the business of the e.^tato in such a manner as to make it api)ear that the control and 
management of it rested with* him, and he was, for all ordinary busincss-purpo<*erf, their 
representative, B and \V were bounds in any accounting that might take place, to recoup 
the defendant Bank for such advances as were made to T for the necessary purposes of 
the estate, in the same proportion as they must discharge debts due to other cre»iitors. 
That T was entitled to ^ reimbursed such moneys of his own as ho had expended within* 
the legitimate scope and for the proper purposes of the partri^rship as originally contem- 
plated by the parties. Directions to the liquidator appointed how to proceed. — Hariison 
e. Delhi and London Bank, I. L. R., 4 All. 437. [April 20, 1882.] 


A SUIT for dissolution of a 'partnership, taking the accounts dt the firm, and a 
declAration of the plaiiititf’s right to a certain fhare in the debts due to the firm, was, 
with reference to the value of the subject-matter of the suit, instituted in the Court of 
a Mdnsif. The matters in diffprenco in the suit were eventually referred to arbitration 
under chap, xxxvii. df the Code of Civil Procedure, and an award was ^i\en declaring 
the plaintiff entitled to recover a certain sum from the defendant. Judgment and a 
decree were given in accordance with the award. Held that the award, notwithstanding 
the question whether the suit was cognizable in the Munsif’s Court, was entertaiuable. 
Bhdgirath v. Bam Ghulam (I. L. R., 4 All. 283) referred to. Held also that the suit 
was not an applioation of the nature mentioned in s. 256 of the Contract Aot, 1872, but 
a zuit of the nature mentioned in s. 215 of the Civil Proeedure Code, and was, ther^ore, 

O. P. 19. 
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Dot co^nisible in tlio Diert^rict Court, but in the Court of tbeMunsif. Pro^Doss 
Miillick :i^ Riissick Lull Mullick (1. L. R., 7 Cal. 157), and Bam Chunder Shaha o. Maniok 
Chuuder ^auikj^ (I. L. B., 7 Cal. 428), dissented from.— Kalian Daa e. Gangs Sahai, I. 
L. B., 6 All. 500. [April 1, 1883.] 

215 A. When a suit is for an account of pecuniary transactions between 
Suit for account between a principal and agent, and in all other suits not 
principal and agent ^ hereinbefore provided >cor, where it is necessary, in 
. order to ascertain the amount of money due to or from any party, that an 
should be taken, the Court shall, before making its decree, pass an 
order directing suth\ccounts to be taken as it thin ksf tit. 

216* If the defendant has set-oif the amount of a debt against the claim 
Deem when eetoff is at of the plaintilf, and such set-off has been allowed, 
lowed. ^ decree shall state what amount is due to the 

• plaintiff and what amount (if any) is due to the defendant, and shall be for 
the recovery of any sum which appears to be due to either party. 

The decree of the Court with rt‘spect to an/ sum awarded to the defend- 
Effect of decree as to sum ant shall have the same effect, and be subject to the 
awarded to defendant. ^ same rules in respect of appeal dr otherwise^ as if 
such sum had been claimed by the defendant in a separate suit against the 
plaintiff. 

ApPliiCATiON for# execution of a demn? was made on the 10th November 1869, and 
on the 27th November 18G9, fiotice k«ued iimlor s. 2U> of the Civil Procedure, Code. 

o« the 4th Fcbruar\ 1873, ajudioiUioii was made for execution, and notice was 
issuetl on the 19tli February 1873. under s. 210. A subNoquent application for execution 
was made on the 31st Auirust 1874, ami the onler for notice to issue, under s. 216, vra.n 
made oa the s;imp day. The qiiestiou raised in appeal aL'aiust the order to issue execution 
W!is whether the plaintiff’s rfgfit to c\c*<‘ulion wa** barred, and had been so when the appli- 
cation, dated 31^t Aui'UJ't 1874, for exccuiiou. was made. Held on appeal by the High 
Court (Kerimn and Kindersley, J./,) that as the application for execution on the 4th 
February 1873, being more than three >ears after the date of issuing the last prior notice 
under? 216, ris, 27th November ISf 10, was late, under art. 167, para. 6, Act IX. of 
1871, execution was barred by limitation at ami before the dale of that application, and 
that thw l)ar wa.'* not removed by the eireum*-ram:e that the judgment-debtor had allowed 
the service of the notice on him in February 1873 to pass uiitThallcngcd. Kdja Chilicany 
V. Bajdvulu Nalllu (5 Mad. H. C. it. lf)0)atistinguishod. Held ab(o (following Chunder 
C'oomar Roy v, Bbogobutty Pro.*ionm» Roy (I- L- R.. 3 Cal. 235) that ** applications to 
enforce a decree’’ in para. 4 of art. 167, Act IX. of 1871, mean " applioations under s. 212 
or otherwise by which proceedings in exeimtion arc commenced, and not applications cl 
an incidental kind made during the pendency of such proceedings.”— Prabhacam Row e. 
Potannatb, I. L. R., 2 Mad. 1. [July 29, 1878.] 

Certified copiee of jndg- , 217- ^rtifiw^ copies of the judgment Md 

ment and decroo to bo fur- decree shall be furnished to the parties on applica- 
°^^d. tion to the Court, and at their expense. 


CHAPTER XVIII, 

^ Of Costs. 

218. When disposing of any application dnder this Code, the Court may 

Coeto of sppKatioD.. ®®'‘^ *««»• »PpJication, 

or may reserve the contidoratton of such coats for 
any future stage of the proceedings ' 

210. The judgment shall direct by whom the costs of each party are 
Judgment to direct by to be paid, whether by himsidf of by any other 
whom costs to be paid. party to the suit, and whether in whole or in what 
part or proportion. 
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Iv4he Official Awijjiiee defends a suit, he is liable, in the event of failure, to^ order* 
ed to pay the plaintiff’s costs in the ifiamo way as any other defendant ; and if ^fne estate 
be insufficient to pay the costs, he will hare to bear them i^ersonally. It is#for him ta 
protect himself by getting a guarantee of indemnity from the parties who set him in mo* 
tion.-^Bevis (James) e. Turner (C. A.), 1. L. E., 7 Bom. 484. [Seg. 4, J1883.] 


220* THe Court shall have full pow'er to give and* appbrtion costa of 
Power of Court as to costi. application and suit in apy manner it thinks 

fit, and the fact that the Court has no jurisdictioi^. 
to try the case is no har to the exercise of such power : * 


# # a 

Provided that, if the Court directs that the costs ^f any application oas, 
suit shall not follow the event, the Court shall state its reasons in writlr^. 

Every order relating to costs made under this Code, and not forthing 
part of a decree, may he executed as if it were a decree for money. 


In February 1884, the High Court dismissed an application by a Muhammadan 
parda-nftHhin lady under s. 5*^2 pf the Civil FroccMliirc Code for leave to appeal as a 
pauper from a decr^ piisse4l in September 1882, on the ground that it was barred by 
limitation. On the iGth August 1884. an order was passed allowing an application which 
had been made for review of the said order to «»taiid over pending Jho delusion of a con- 
nected case which had l^eeii reinundcil for r«‘-trial Liu<lcr s. 5b2 of the Code. On the 
24th April 1885, the connetdcMl o'dso having then been dcfddod, the application for review 
was heard and dismissed. On the 181h June 1885, an order W!is passed ex parte by 
Fethemm, C.J., allowing the applicant, under s. 5 of the Ijimitation Act (XV of 1877), 
to file an appeal on fullstatiij) paper, and she theriMjpon, bu\ing borrowed money on onerous 
conditions to defray the necossarv institution-fees, presented iier appeal, which was aiU 
milted provhioually by a single Judge. Jleld by Tyrrell, J. (Mahiuood, J., dissoutiug) 
that the appellant had miule out a suUiciont case for the e.xcreise of the Court’s discretion 
under, s. 6 of the Limit^ition Aet, suul that the Court should proceed to the tri-^l of her 
appeal. Hefd by Muhniood, J., that the ex-parie order«ef .the 18th June 1885 was one 
which the Civil Procedure Code nowhere allowed and was ultra viree, and that the BeDch 
before which the appcjil came for hearing was competent to determine whether the order 
admitting the appeal should stand or he set :iside. Dubey Sahai v. jGranesbi Lai (I. L. B., 1 
All. 34) referred to. Hefd also by Mahniood, J. (Tyrrell, J., dissenting), that the cir- 
cumstances were such us to re(iuiro the C'ourt to set a«ide the order admitting the append 
and to di.smis.s the appeal *cis barred by limitation, inasmuch as it wii.s presented more thaa 
two years Ijeyoiid time, and neither the fac.*ts that the main reason wh^' it wjis presented .m> 
late was that the appellant wiis awaiting the result of the connected cas% a ' that the ap- 
pellant was a pauper and a parda~naMn lady,* nor the orders of the 16th .i.ugust 1884, 
and the ISth June 1885, constituted '^sutheient cause” for an oxteusion of the limitatioa 
period within the meaning of a. 5 of the Limitation Act. Mo.shullali t\ Ahmedullah (I. 
li. R., 13 Cal. 78) and Muugu Lai v. Kandhai Lai (1. L. li., 8 All. 475) referred to. 
Held further by Mahmood. J., that although, but f»r the orroneou.s order of the 18th June 
1885, the a])pelVnt w'ould neither have borrowed the money required to defray theinstitu- 
tiou-feefi nor preferred the appeal, and this was a circum«tnuce to be considerc«i«iu the 
exercise of the discretionary power eojif erred by s. 220 of the Code, it could not be said 
that the error of a Court of Justice which leads a party to initiate proceedings against 
another ia sufficient to exonerate the losing |>arty from flaying the costs incurred by the 
opposite party, and that tho appeal .should therefore be dismissed with costs. — Husaini Ba- 
gam V. Collector of Muzaffarnagur, I. L. R., 9 All. 11. [July 13, 1886.] 


221. The Court may direct that the costs payable to one party hy anoliher 
CcwU may be set-eff ****^1^ set-off against a sum whicji is admitted or 
agahiHt Hiim^ admitted or is found in the suit to be due from the former to 
found to be due. the latter. 


Tub decree ip «. redo nipf ion-suit directed tho plaintiff (tho mortgagor) to pay the 
mortgage-money and interest to the defendant, and directed tho defendant to* pay the 
plaintiff the costs of the suit. Held tliat tho plaintiff was entitled to set-oif the amoiKQt 
of his taxed costs against tho mortgage-money which he was liable to pay under the decree, 
nolwithstaiidiug ^ny claim that the defendant’s attorney might have against the defendant 
ki respect of the defendant’s (Mists of suit.— Brijuath Dass v, Juggernath Bass, 1, L. B,. 
4 Cal. 742. [Mar. 25, 1879.] 
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EXECUTION OF DECREES. [Sbos, 222, 228. 
2(22. The Court may give interest on costs at any rate not exceeding 

• InteWBt sm costs. P**" P®' «»»»««». »n«l may *1“® C»»t“r 

PSTment^af costs odt of . with or without interest, be paid out of, or charged 
sobject-matter. ^ upon, the subject-matter of the suit. 

* » 

On the 21st 1876, certain unmoTcable property belonging; to M wa» put up 

for sale, and was purcliased by R. On the 20th April 1M7, such sale was set aside under 
a. 250 of Act VIII. of 1839, on the ^ouiid that the ordoff attaching' such property and, the 
.^.^notifications of sale hiul not, os fei|uircd by s. 222, been signed by the Court executing 
tli^i^rec, but by the^munsarim of the Court. On the 27th Juno 1877, AI conveyed 
such peperty to 11, whl.^urchased it bondjide, and for valuer and satisfied the incum- 
brances existing thereon.' On the 15th April 1878, R sued II and M to have the order 
setting aside such sale set aside, and to have such sale contirniod in his favour, on the 
grouiri that it had been improperly set aside under s. 236 of Act VIII. of 18,59, the judg- 
ment-debtor not having been prejudiced by the irregularities in respect whereof such sale 
had been set aside. Held (^y Oldfield, J.) that altliougli such sale might have l)een im- 
•properly seta.side, yet inasmuch as the order of attachment and the notiticaiions of sale 
could have uo legal eifei't. having l>een signed by the munsariiu of the Court executing the 
decree, and not by the f’oiirt. as rcfiuired hy s. 222 of VIII. of 1859, and inasmuch 
as it would be inet[uitable, after the incumbrances on smrh proj^orty had been satisfied and 
the slate of things changed, to allow R, after standing by for a yc!»r, and permitting deal- 
ings with the propertvjilo come in and take advantage of the change of eircuinstances, and 
obtain a property become much more valuable at the price he originally olfcreil, R ought 
not to obtain the relief aliicli he sought. (by Straight, J.) that the fact that the 

Court executing the decree had not signed the order of attiichmcnt and the notifications 
of sale vitiated the i»rQcoediiig.s in execution nh initio^ and rcnderetl the sale which R de- 
sired to have cotifirmod void, and R*s suit therefore failed, ;ind had properly been dismiss- 
ed. — Ram Dial v. Mahtab Singh, I. L, R.. 3 All. 701. [April 20, 1881.] 

A SUCCESSFUL appellant in an appeal to the High Court applied, in execution of his 
decree, for a refund of a sum of money which he had paid to the respondent, by way of 
oo.‘«ts wWh intero.^'t tliercou, in f jecution of the lower Court’s doi^rce. IIo further applied 
for iifteresl on the refund cldim^ at the rate of R-^. 0 per cent. |)cr annum. The respond- 
ent objected to paying interest on the refund. Held that the appellant was entitled to the 
interest claimed on the refund of costs. Fore^tMr r. Secretary of Slate for India in Council 
(I. L. R., 3 Cal. 161) referred to.— Rum Sahai r. Bunk of Bengal, 1. L. R., 8 Ail. 262. 
[April 28, 1886.] 


CHAPTER XIX. 

'I 

Or THB Execution or Decrees, 


Ertf.-.iding lo 
Provincial S. 
C. t’oorts. 


A, — 0/ the Court by which Decrees imy be execute^i, 

r 

223> A decree may be executed either by the Oourt<: whjch passed it, 
Court by which decree may or by the Court to which it is sent for execution 
be executed. Under the provlsiorib hereinafter contained. 

The Court which passed a decree may, on the application of the decree- 
holder, send it for execution to another Court — 

(a) if the person a<^inst whom the decree is passed actually and volun- 
tary/ resides, or carries on business, or personally works for gain, within the 
local limits of the jurisdiction of such other Court, or 

(h) if such ^person has not property w'ithii^the local limits of the juris- 
diction of the Court which passed thS decree sullicient to satisfy such decree, 
and has property within the local limits of the Jurisdiction of such other 
Court, or * » 

(c) if the decree directs the sale of immoveable property situate outsido 
the local limits of the jurisdiction of the Court which passed it, or 

{d) if the Court which passed the decree considers, for any other reason, 
which it shall record in writing, that the decree should be eiecuted by such 
other pourt. 
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The Ooort which passed a decree may, of its own motion, sent^t ■ for 
execution to any Court subordinate thereto. 

The Court to which a decree is sent under tliis section for execution 
shaU certify to the Court which passed it the fact of such ««xecution, or, 
where the former Court fails to execute the same, the circumstances attend- 
ing such failure. % 

If the decree has been passed in a case cognizable b^ a Court of Small 
Causes, and the Court which passed it wishes it to be executed in 0alcutf4<^ 
Madras, Bombay, or Rangoon, such Court may send to .4ha Court of-^nall 
Causes in Calcutta, Madras, Bombay, or R.angoon, as tliQ case may be^ ‘ h#' 
copies and certificate respectively mentioned in clauses (fr), (6), and '>f 
section 224 ; and such Court of Small Causes shall thereupon execuie^the 
decree as if it had been passed by itself. « 

• 

Tf the Court to which a decree is to be sent for execution is situate with- 
in the same district as the Court which passed such decree, such Court shall 
send the same directly to the former Court. But, if the Court to which the 
decree is to be sent for execution is situate in a different district, the Court 
which passed it shall send it to the District Court of tlfh district in which 
the decree is to be executed. 


Shill Cause Coiirt.*^ in the mufassal are not at liberty to execute decrees against 
moveable property beyond tbeir local jurisdiction. — Muusuk Mosui d«is v. Shivardm Devi 
Singh, I. L. K., 2 Bom. 532. [Jan. 31, IH78.J 

Pbb Garth, C.J. — S. (H9 of the Civil Proiredure Code, as amended by Act XII. 
of 1879, which expbin.s tho meaning of the expression, the Court which passed 
the decree,” doos not exclude the Court which oriu'‘i»iany passed tho decree being 
a Court in which an application for execution shall ^ladc, hut merely includes 

another Court. AVhen, therefore, a Court which has ptissed a decree has ceased to 
have jurisdiction to execute it, tlie application for e.xecution may be made either to 
that Court, although it has erased to have jurisdiction to e.XQpiito the decree, or to 
the Court which (if the suit wherein the decree uas passed were in.stiluted at the 
time of making application to execute it) would have jurisdiction to try the suit. 
Per Picld, J. — A Court does not ceaso to he ‘‘the Court which passed the decree '' 
merely by reason that tho head-quarters of such l^jurt are reinoveil to another place, 
or merely because the local limits of the jurisdiction of such Court aresali' ed. An ap- 
plication for the transfer of a decree under flic provisions of s. 223 and cne following 
section of Act X. of 1877 is a stop in aid of the exciMitiori of tho decree within the mean- 
ing of cl. 4, art. 179. .sch. 2 of Act XV. of 1877. — Latchmau Piiudeh v, Maddau Mohun 
Shye, I. L. R., G Cal. 513. [Dec, 10, 1880.] 

Whether a decree for rent, under Act X. cfl’ 1S59, made in one district, can be 
tran.Hforrcd to another for e.xecution, is a question which the High Court can decidf^in the 
exercise of its “ su peri n ten donee over all Courts subject to its appellate juri>dictioo,” 
under 24 and 2» Vic., o. lot, s. 15. “Decrees for rent made by the Collector under s. 23 
of Aot X. of 1859 can bo executed by a Civil (^ourt to which they may he transferred under 
the .section.s of the Code of Civil Procoduro relating to “ the exc<;ution of a decree out of 
the jurisdiction of tho Court’ by which it was passed.” — Nilinoiii Singh Deo v. Taranath* 
Muicorjee, I. L. R., 9 Cal. 295. [May 18, 1882.] 

• 

The holders of a decree, mode in 186G, ag.iin.st K and certain other persons jointly^ 
applied to recover mesne-proflts in execution thereof. K ])aid the ^lecree-holders the 
mesye-prohis claimed, and then suSd his co-judgment-debtors for contribution, and in 
1878 obtained a decree against them. Subsequently the holders of the decree of 1866 
again applied to recover raesno-protits in oxccut ion thereof, and in tho proceedings which 
followed it was docidqfl that mdl^iie- pro tits wore not recoverable under the decree. After 
this K*a reprosentiAives applied for execution of the decree of 1878. The low'er Courts 
refused to execute tho decree on the ground that, as under tho decree of 1866, on w'htoh 
the decree of 1878 was based, monse-proflts were not rocovorablo, it would not be equita- 
ble to allow a decree for contribution passed on a cbnirary supposition to be executed. 
Held that the lower Courts were not competent to go behind the decree of 1878, but must 
deal with it as it stood,— Ramphal Rai v. Ram Bara Rai, I. L. B., 5 All. 53. [July 17, 
1882 .} 



160^ EXECUTION OF DECREES. [Sro. 22*. 

T^b plaintiff in a suit for money obtained a decsreo a.^inst all the defen<iaRte except 
P, and au'png them K. On ap^ieal the Court of first appeal khvo them a decree agaiath 
P. In exd^'utioii of this decree they attached, aiid were paid, as belouKiu^ to P» <mrt:iiif 
money deposited in the Government Treasury in K’s name. On appeal by P the Court 
of second appeal .reversed this< decree, and restored the decree of the first Cburt distnisa- 
ing the suit as regards P. P tlioreupou applied in e.\et;utioii of his decree for a refund of 
the money. The plaiiiciffs objected on the ground that the iiH>nev belonged to fC. JM(I 
that the Court executing P’s decree was not competent to/lecide tbe (iue.stioi> whether tho 
money belonged to P or to K., .•«lich question not being one between P and them only; but 
^"alving and raising a question of title between him and K as to their confiicting (daims, 
the money .-^^usai ». Mahadoo Prasad, 1. L. H.. G 41*- 13, [July 2, 1883. J 

The Courts of Subordinate Jud ires invested with the jurisdiction of a Judge of » 
Small Cause Court under s. 2H of Act XIV'. of 18r>P does not thereby bo<x>itic “ of 

Small Causes constituted umler Act XI- of They merely oxennse a '♦iinilar juris- 

diction. This makes their derisions Hiial in the ni.scs to which the jiirisiliiaion e-xtends, 
but it does not imply that tile variaiiozis of proc-ctlnre prescribed expressly for the Court* 
' constituted under Act XI. of 1865 are apidicab'e to Courts «•onstilnted under a different 
Act and subject to different eondit ions. The ('oiirt of a Siibonliiiate Judge exercisiiivr 
Small Cause Court powers is. under s. 5 of the Code* irf Civil Proewinre (Act XIV. of 
1882), one of the “other Couris exercising jiiri.sdiftion of n Court of Small Causes,” and, 
as such, its procedure is governed by the fJrvil Proce<liire C*xlc without the variatlonv 
provided by Act XI. oS 1865. Under s. 223 (J) of the (^ivil Preweduro Cotic the Court 
which luLS pa.s8ed a decree in it** Small Cause Court jurisiliction may, for any good reason 
to be recorded in writing, tran>fer it.s decree to the nihor hnneh of the same Court, iw it 
might to a different Court, for execution, without rcntuiriiig a ccrtdkuUi under s. 20 of 
Act XI. of 1865. For this purj/ose the two branches or sidi's of the Subordinate Judge’4 
Court may be reg^irded as dilTercut Courts. — Uhagvaii Ikiyalji v. Balu, I. Ii. U,, 8 Bum, 
230. [Dec, 7, 1S83.] 

AtTiroroii by the Madras Civil Courts’ Act, 1871, the ordinary jurisiHcfcton of Mini- 
sifs is limited in suits and api>li<’”itions of a civil nature to those in which the Mithjeet-mat*' 
tor d 9 «i* not excee<i in value s. 223 of the (Vie of Civil PnxJCflure gives jitrtidio- 

tion to a Munsif’s Court to execute a def'ree in a suit Ijoyood its jurisdiction which ha» 
been transferred to it for e.TG<Mition by a I>istru.d Court. — Narsisayya e. Venkatakrtsb- 
nayya, I. L. R., 7 Ma<1.^3b7. ' Feb. 22, 1884.] 

A HrPAasAL Court of Small Causes must adopt the Tnachinery of s. 223 of the Civif 
Procfslure Code in all wh. re eKe<uition is sought agatiHt fwrsons or property oiifsido 
its local juri«(dKrt ion. Such a Court, therefore, caniint attach the salary of a puhitc otlicer 
where the same is di.sbursed ouf'ide its lo<.-al juri*<«lic.ii«ri. Ifossein Ally r. Ashotosh Gan- 
goolly (3 C. L. <1. 30) followed. — ParbulL Charun p. Paiichanund, I, L. B., 6 All. 2*3, 
[Feb. 23, 1884.1 

The Court of a Subordinate Judge and that of a Di.strici Munsif In'Ml jurrsdietioft 
over certain immoveable pmpertv. A smull-fsmse decree of the former Court having been 
sent b)r the Subordinate Judge to the ^r»urt of the Distric t Munsif for execution ngiiinst 
the said property under the provisions of s. 20 of Act XI. of tho upplimtuni for 

execittipn was rejected by the Munsif on the ground tluit this proc'eduro was illegal. 
that g. 20 of Act XI. of 1865 wa-s not modified by s, 223 of the Code of Civil PnaxHiure, 
and that the MfinsiPs Court was, therefore, bound to execute the decree.— Kah&fiariina e, 
Uang% 1. L. B , 8 Mad. 8. [<h;t, 16, 1884.] 

• The plaintiff, having obtained a money -decree agaiust. 11 and otliers in a «uit hi the 
Subordinate Judge’s Court DhuHa, applied for exeentti^m by HtUcluneiit aiHl wile of 
their iftimoveahle property. That property wa.s accordingly sold, but before the realisatioa 
of the asaeta the defendent, wlio also ha«l obtainod a money .deerreo agtiinsi the same judg* 
meai<Kleb(tor!i In tb^ same Court in its smalUxiuso jiiriwliction, applied for the exemiliott 
of his decree by attachment and sale of thOiuiniiiioveablb projHjrtv, which h»wl already bf%n« 
athu;hed at the iii.xtance of tbi* plaintiff. The Court, under s 205 of tho Civil PriMieiliire 
CVle (Act XIV. of 1882), riteably distrihuted the pro»*ei?»D of the sale b<dwceii tho 
plaintiff and the defendant, 'fho plaintiff now hrouglK tliis sii^t in the sruall-CHtise 
jurisdiction of the Subrirdinatc Judge’* (^ourt at Dbulia to recover IVom the defendant 
the amount paid to him, alleging that it bad been illegrdly paid, as the prof;e(lure hiUf 
down in s. 223 of tho Code had not l>een followed. HpU that a Subordinate Judge 
inv«st<sl with Small Cause Court jperwere has generally to follow the procedure piwscrihed 
in the Code of Civil Procedure. Thia governs his proceedings lv»lh in trial and execution^ 
whether tb.'s *iiifc is a small-cau*‘e or not. If the I wo juris^licHons assigned to the Siilmr- 
Uiuale Jdd^e’s Court and to the Subordinate Judge personally are locally co-oxtensivo. 
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there no dietipntion of sides or branches. But where, aa in some cases, the ordinary 
jurisdictiou is wider locally than the snialUcuuse jurisdiction, the Court is, in^nat part 
of its territory which lies outside the Small Cause Court jurisdiction, to be^^rdedae 
a separalo Court, so far, that a decr^ in a smalhoause shoulcf not generally be executed on 
pro^rty be^pnd the small -cause jurisdiction without a transfer, t. e. a dealing with the 
execution as in a suit tried in the usual way, for reasons to be recsorddh in writing. As 
all, is donft by tbe same Judge, a suggestion and an order recorded in the 'case are sufficient 
without a formal tnuisraisHion«as to a distant Court.— Dharamdds Santidds «. V&man 
Qorind, I. L. R., 9 Bom. 237. fDoc. 23, 1884.] . • 

A DKCREIt wa.«* passed on the 20th February 1 878 by the Munsif of M. In T^^Aflber 
1878, it w^s, in nx,*cordanccfwitb tho provisions of s. 223 of the Ci^ifTlocedure Cod^ tran|r 
ferred to tho Miinsif of J. On the 2lst January 1879, an appliuation for exccu|io*> pf 
the decree was made to the Munsif of J, who thereupon issued an order for the !!■* 
ntentofsomo immoveable property belonging to the judgment-debtor, and also fo¥ the 
attachment of three decroe.s standing in hi« Court in favour of tho judgment-debtor 
ugainst other iiersons. On the IHth March 1882. the docree^oldcr applied to the Munsif, 
of J to executo one of these decrees iti his holialf, and ho further asked that whatever 
might be realized in such execution should go the :ncount of the decree which had been 
transferred, and which was heing^jxctMilod. Ifc/tf th.>t the appli»*ation of the 18th March 
1882 was perfectly legal, and such a proceeding as could Roep alive the decree of the 20th 
February 1878, and that a .suhserpient application for executifm. dated the 12th April 
3883, w'as therefore not barred by limitation. An ai-plication execute an attached 
decree is a *' step in aid of exwution ” of the original de<Tee withi!\ the meaning of art. 
179, sell. 2, of the |Limitation Act, inasmuch as its ohjr^*t i.s to obtain money in order to 
imy off the judgment-debtor.— Ijuchman c. Thondi Ham, I. L. H., 7 All. 38^ [Feb. 26, 
1885.] 

On the 4th of March 1884, a decree-holder applied to the Court of the Subordinate 
Judge of Moorshedabad (where tho decree was passed ) lor tnuisfer of the decree to the Dis- 
trict Court of Beerbhoom for execution. The transfer w.h made, and, on application by the 
decree-holder, tho judgment-debtor’s properties In Bcerhhoom wore attached. Thereupon 
the judgment-debtor objected to the attachment, and ohtawilan order under s. 239 the 
Code of Civil Procedure, staying the execution-proceedings. The judgment-debtor then 
applied to the Court of tbe Sulmrdinuto Judge at Moorshedabad objecting to the execu- 
tion of tho decree on tho grojind that it was barred hv limitatiryi. The objection w.as 
overruled by the Subordinate Judge, and his decision wa.s u])held on appeal to the District 
Judge. On second appeal to the High Court, Ac/./, that the Moorshedabad Court waa 
compctotit to hear and determine the plea of limitation. /Ic/rf also that the fact of the 
judgment-debtor’s not raising the plea of limitation in the Beerhhoom Court did not, 
under tho cirenmslani.-es, preclude him from relying on it in his subsequent -^plication to 
tho Court at Moorshedabad.— Sriharry Mundfil r. Muniri Chowdhry, I, L. B., 13 Cal. 
267. [July 2, 1886.] 


^ Prooodiiro when Court do- 
rires that its own detTeo shall 
be executed by another Court. 


224s The Court sendinp; a decree for execu- Extending to 

tion under sectioiT 223 shall send, ^ 

C. Courts. 


(а) a copy of the decree ; 

(б) a certificate setting forth that satisfaction of the decree has not 

V>een obtained by execution within tho jurisdiction of the Court by w^hich it 
was passed, or, where the decree has been executed in part, the extent .ta 
which satisfaction has been obtained and what part of the decree remains 
unexecuted ; and * 

(c) a copy of any order for the execution of the decree, and if no such 

order has been made, a certifioate to that efiect * 

• • 


Ths jurisdiction of a Court to which a decree hos hcon transferred for execution is 
strictly limited to carrying oqji such execution. Such Court has no power to issue a 
certifleato under €85 and 286 of Act VIII. of 18r>9, transferring the decree, already 
transferred to it, to another Court for execution. The rotiri to which a decree has been 
properly transferrred for execution having struck tho case ofiP the file, a subsequent appli* 
cation for a further transfer of the case to another Court for execution should be made 
to the Court which originally passed the decree sought to he executed. Bagmn e. Wise 
(t B. li. H. 91 ) considerod.— Shib Narain Shaba e. Bipin Behari Biswas, L 1L B., 8 Cal» 
612. [ Jaor 10, 1878.] 
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[Sbos. 225-228. 

In a suit for partition a compromise was entered into by all the parties except 8, and 
s decre^'4;»bt<iined on the terms thereof. In execution S was dispossessed* and presented a 
I>etition to.the i^ourt, objectinj? that the decree was not biudinjr on her. The petition 
was rejectea. Held that the objection raised by S ought to have been investigated under 
8. 244 of the Code of Civil Procedure, and that S was entitled to appeal against the 
order rejecting the petition.— Sankaravadivamm&l v. Kumarusamya, 1. h, E., 8 Mad. 473* 
[April 25, 1885 ] 

Extends to^ 226. The Coufrt to which a decree is so seitt shall cause such copiea and 
reewTinp copie, of certificate to be filed, without any further proof 
decfev,Ac., to tilesaipcyik'ith- of the decree or order for execution, op of the 
out proof. copies thereof, or of the jurisdiction of the Court 

which passed it, unless the former Court, for any special reasons to be record- 
ed under the hand of the J udge, requires such proof. 

Ditto. 226- When such copies are so filed, the “decree or order may, if the 

Execution of decree or or- Court to which it is sent be the District Court, be 
der by Court to which it is executed by such Court or by any subordinate 
Court which it directs to execute the same. 

Ditto. 227. Tf the Court to which the decree is sent for execution V>e a High 

Execution by Hi-h Court p^urt, the decree shall be executed by such Court 
of decree transmitted by in the same manner as if it had been made by 
other Court. ^ such Court in the exercise of its ordinary original 

civil jurisdiction. 

• 

Ditto. 228. The Court executing a decree sent to it under this chapter shall 

Powers of Court in cxecut- have the .same pow’crs in executing such decree as if 
ing traifrirtittcd decree. havf‘ heen passed by itself. All persons disobey- 

ing or obstructing the execution of the decree shall bo punishable by such 
Appeal from orders in exo. Court in the same manner as if it had passed 
cuting imeh decrees. • the decree. And its orders in executing such 
decree shall be subject to the same rules in respect of appeal as if the decree 
had been passed by itself. 

Whether adccreo for rent, under Act X. of 18.>9, made in one di.^trict, can bo trans* 
ferre^l to another for execution, h a uhirh the High Court can deride in the 

exerci^ of it.s “ .^upcrinU-ndemc' over all Courts subject to its appellate jurii^diction/* 
under 24 and 25 Vic., c. 101, s. 15, Decrees for rent made bv the Collector under s. 
of Act X. of 1859 can be executed by a Civil C ourt to which they may bo transferred 
under the ?«:lious of the Code of Ci^l Procedure relating to “ the execution of a decreo 
out of the jurisdiction of the Court by wliiirh it was pa.«.«ed.’' — N^moni Singh Deo o, 
Tarau|th Mukerjee, I. L, B., 0 Cal. 205. [May 18, 1882.] 

Tii a powers which the foreign Court undei«s. 228 of the Civil Procedure Code, 
are confined to the execution of the decree, arul the Court cannot question the propriety 
or correctness of the order directing execution, nor can it, with reference to ». 230 of tho 
Code,' stay execution except temporarily. Heldy therefore, where the drawers of a htindi, 
against whom the indorsee from the payeii bad oi>tainc(l a decree on tho hundi, objected 
in yiO Court to which the decree had been transmitted for execution that execution 
should not be allowed, because the payee hail paid the amount of tho hundi to the decree- 
holder, after the f^;ree had boon passed, and .such Court refitsed to entertain the objection, 
that the order of tne lower Appellate Cour^ directing that the parties should ^ allowod io 
prodiifre evidence in regard to tho alleged payment, and that, should the Court of ftrst 
instan(*.e find that the decree-holder had received satisfaction to the full amount of the 
dec.ree, the judgmenUdebtors should be absolved from all iiability under the decree, ootild 
not bo muiutaioed. — Bam Lei v. Badhoy Lai, I. L. B., 7 All. [J2n. 7, 18^.} 

A DECRRK W88 parsed on the 20tb F»‘bmry 1878 by the Munsif of M, In November 
1878. it was, in accordance with the provisions of a. 223 of the Civil Procedure Code, irana- 
ferred to the Munsif of J. On the 21st January 1879, an application for execution of 
the decree was made to the Munsif of J, who thereupon ismic<i an order for tlie attach- 
ment of vsome immov«d)le property belonging to the judgment^ebtor, and also jEor tho 
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of throo decrees standing in his Court in favour of tfao judgment-debtor 
ammst other persons. On the i8th March 1882, the decree-holder applied to the/Munsif 
of J to exeeute one of these decrees in his behalf, and he further asked that whatever 
might be realised in such execution should go to the account df the decree which had been 
transferred and which was being executed. Held that the application of the 18th March 
1882 wae perfectly legal, and such a proceeding as could keep alive the ddftr^e of the 20th 
February 1878^ and that a subsequent application for execution, dated* the 12th April 
1883, was therefore not barred»by limitaJon. An application to execute an attached 
decret is a ** step in aid of executTon '* of the original decree, wltlfin the moaning of art. 

170, sch. 2, of the Iiimitktion Act, inasmuch as its object is to obtain money in order 
pay of the judgment-debtor. — Lachmau r. Thoudi Earn, 1. L. E.,jr All. 382. £]^b/ 26^ 

1885.] • y 

220- A decree of any Court cstalilished by the authority of the Extending to 
Deowe. of Oourtoestabli*. vernor-General in Council in the territories 6t a^y 1'°^^ 
ed by Government of India in Foreign Prince or State, winch cannot be executed 
Native States. within the juri.sdiction of the Court by which it * • 

was made, may be executed in manner herein provideii within the jurisdic- 
tion of any Court in British India. 

B, — 0/ Application for Execution. ^ 

230* When the holder of a decree desires to enforce it, he shall apply Ditto. 

to the Court which passed the dcHiree or to the 
pplioa OD orexocuioo.' officer (if any) appointed in thi^ behalf, or if the 

decree has been sent under the provisions hereinbefore contained to another. 

Courts then to such Court or to the proper officer thereof. 

The Court may, in its discretion, refuse execution at the same time 
against the person and property of the judgment-debtor. • 

Where an application to execute a decree fortlic payment of mon^ or 
delivery of other property has l>een made under this section and granted no 
subsequent application to execute the same decree shall ]>e grant^ after the 
expiration of twelve years from any of the following dates (namely) : — 

(a) the date of the decree sought to be enforced or of the decree (if any) 
on appeal affirming the same, or 

(b) where the decree or any subsequent order directs any p «.yment of 
money, or tlie dcliveiy of any propert5', to be made at a certain date — ^the 
date of the default in making the payment or delivering the property in 
respect of which the applicant seeks to enforce the decree. 

Nothing in this section shall prevent the Court from granting an appli- 
cation for execution of a decree after the expiration of the said term of 
twelve years, where the judgment-debtor has, by fraud or force, prevented 
the execution of the decree et some time within twelve years immediately 
before the date of the application. 

Notwithstanding anything herein contained, pproceeding may be taken 
to enforce any decree within three years after the passing of this Codd, jin« 
less when the period prescribed for taking such proceedings by the law in 
force immediately before the passing of this Code shall have exf^ired before the 
completion of the said three years. * 

An application, under Agt VI IT. of 1852, for execution of a decree, was rejected 
by the Judge, on the ground tnat the judgment-creditor had withdrawn from the former 
application. This order was revensHl on appeal, and the case was sent back (or disposal oi 
its merits. The Judge then held that Act X. of 1877, which had just come into foroe,^ 
applied, and, on the ground that the decree-holder had failed to get execution upon hif 
former applicatiou, dismissed the petition. The Judge referred the case to the High 
Court upon the question whether be was, under the oiruiimstances, at liberty to grant th# 
applioation. MM that he was. The application should have boon dealt with under Mm 

0.P.20. 
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[SBC. 23a 

law whicli wns in force at the ittae execution was sought. The effect of fihe proYuiona of 
jlct X. of 1877. s. 230, considered. Bjruddi Subbaroddi e. Basappa E&u> 1. ll 1 Had. 
403. [0(;t. 2, 1878.] 

The words, ** the last preceding application,” in Act X. of 1877, s. 230, cl. 8, mean 
nn application under that section, and not an application under Act VIII. of 1859. — lUm 
Kisheu e. Sedhu, I. Id, B., 2 All. 275. [April 21, 1879.J 

The concluding clause of the sumo section refers to the question of limitation, and 
not that of due diligeiecc — Sohan lial v. Karim Bakhsh,*!. L. B., 2 All. 281. [April 22, 

. 4 ^] ■ . 

^^The transferee of a decree applied, while an application by the original bolder 
•of su(?ih decree to hxeb^te it was peiiding, to be allowed fb execute it. The Court, 
in accordance with 4ct X. of 1877. s. 232. direided notice of the transferee’s applica- 
tion^ to be given to the transferor and the jii<lgiiiont-dobtor. The transferee failed 
to pay the court-fee leviable for the issue of such n<»tice, and the Court diamissed 
liis application. The transferee subserincntly niiide a >ec<»nd application to bo allowed to 
lexec'uto the decree. that <u<di ai>prn':ifioii coiihi not be rejected, with reference to 

«. 230, on the ground that duo diliLrcncc liad not been used on the former application to 
procure complete satisfaction of the decree, because such application had not been granted, 
and, therefore, the question wlicthcr “ on the last pn^eiling ap])lication ” due diligence 
was used to procure such satisfaction did not arise.-- 8adik Ali Khan «. Muhammad 
Husain Khan, I. L. R., 2 All. 3St. I^.Tune 4, 1870.] 

No process can le* ally issue iii>on an ap]>lication for the execution of a decree already 
barrel by limitation, nor can an application made under such circumstances be a Tulid 
application, or one which, under the Act, would gi\o the execution-creditor a fresh period 
of limitation. Unlc'is it <*ari be shown that such was the ex]»ress intention of the Legis- 
lature, none of the pAivnioiis of the present Lnuitation Act (XV’'. of 1877) can be made 
•applicable to any matter whiidi, at the time when such liiniitation Act ciitne into force, 
bad already become barred by the o{»tTation of the prior Limitation Act. — Shumbhoonath 
^haha c. (xuruchurn Luhiri, I. L. R.. 5 Cal. 89L April 1880.J 

0#f the 1st June 1880, several dwireo- ladders applied to the .subordinate Civil Court 
of Joiner fur execution of thiltf decree. Tliev had taken out execution aeveral timee pre- 
viously— the date of their last preceding application ladng 1st Juno 1877. Tlio Bubor- 
xiinate Judge was of oidnion tbni the applications were barred under the last clauae of 
s. 23a of the Civil Proecilure Coile (Act X. of iH77). f)n bi.s referring the ca.sc» to the 
High Court, held that the applications were nut barrctl, inasmuch us the previous applia»» 
tion.s for execution had not been made under 230 of Ai;t X. of 1877, that Act not TOing 
^hen in force. — Auandrav Chimuji Avati v. Thakurchand, I. L. R., 5 Bom. 245. [Bop, 
7, 1880.] ^ 

WnBRE an application to execute a decree wa.s made under a. 230 oflhe Code of Civil 
Procedure before the Aiuendtneni Act (XII. of 1870) into foi^'e, but was not dis- 

posed of luitil after s. 230 was altered by that Act, kefd that the Txne in Wright o. Hale 
(6 H. A N. 227) applied, and that the Ant, as amended, wa.s the to lie applied. — Pap4 
B4strial v, Anuntarama Bustrial, 1. L*R., 3 Mad. (18. [Oer;. I5,^]f880.] 

The plaintiff obtained a decree in 1884. Tlie first- appli^ition for execution was made 
in September 1880 under s. 216 of the Civil Pronciluie Cod€t;<Act VI 11. of 18^) ; and after 
notice to the defendant, us provided thereby, an order \}^ iiiaiie under that section for 
execution to issue. In >Septoml)er 1880, an applici^ion for cxi^.iition was made under 
• s. 230 of the Civil Procedure Code of 1877, which repealed jV;t VIII. of 1859. Meld that 
the order after notice had the effc^'t of roeiviiig iho decree w'ithiii the meaning of art. 180, 
sch. 2, Act XV. of 1877, and therefore the de»*Tee was nut burred by tlio law of limitation. 
An order for execution under tbc C.*ode, made after notice to simw f.‘ause, has, on the 
original side of the Court, the same effect as uu award of excicution in pursuance of a writ 
of EcirifaeioE hA under the procedure o^the Supreme (’ourt— i. c., it creatoa a reyivor 
of the de^jree. The clause of s. 230 of Act X. of 1877, which prohibits a subso(|uent appli- 
cation for execution, only upplios where the previous application has been made under 
that se<:Uon, and not where such previous application lutHibeoii made under Art VIII. of 
1859. — Ashootosh Butt r. Boorga Churn Chatterjee, I. L. R., 504. TBoc. 20, 

1880.] 

Unobs the Civil Procedure Code (Act Vlll. of 1859), an application to the Court 
to continue the attachiuent of immoveable pronertyj^ but to stay the sale of it, hold to be a 
prucecdhig to keep in force the decree.— Ndkanna e. Ranu^mi, I. L. R.. 2 Mad. 218. 
[Jau. JI, 1881.] 
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Sso. 230.] 

Iir^XMUtion of a decreo pasMd more than ttrelve jeam before the date of the Civil 
Prooedtird Code (Act X. of 1877), certain judjTineDt-ci^itors applied for the attachment 
and sale of certain specified property belonging to their judgment-debtor, prerions to tb» 
date on which the three years allowed for such execution under s. 230 would have expired. 
Subsequently, after the three years had elapsed, they filed* a fresh api^lioatioB, praying' 
that certain other property of their judgment-debtor might be attadlu^ and sold in lien 
of that specified in their former application, and that the latter might bb released. BfiS 
that execution of the decreo wdh barred Ity limitation. Per Priusep, J. — Under s. 230^ 
of the Civil Procedure Code, it was intended by the Jjcgislature that a decree-holder, seek- 
ing to execute a decreo pjissed more than twelve years before, should have one opportunity** 
t6,exeouto that decree, and that, if he fails to satisfy it on that anplicatiou, anyjfufther 
appHoation 1)eoomes barred. — Srceiiath Gooho t>. Yusoof Kha», l.*L. K., 7 <5&. 

[July 7, 1881.] . • ^ 

Ok the 3rd June 1870, an application was made for execution of a decree paMe<PirK 
1836, and upon that application certain property was attached. On the 23rd October 
following, the proceedings were struck off, an order, however, being made at the sainw 
time that the attachment should continue. On the 31st December 1880, the decree-* 
holder applied that, the property under attachment should be sold. The preceding appli- 
cation for execution previous tew that of 3rd June 1879 was made on the 8th August 
1877. It was objected that, the proceedings' upon the api»lieations of the 31st December 
18^, and 3rd June 1879, were barred under s. 230 of the Code of Civil Procedure. ATe/dT 
that these proccerlings were not barred, inasinindi as the previous i^plieation had not been 
made under s. 230 of the (*oiie. Anandrav Cliimnji Avati r. Thakiirchand (I. L. R., 5 
Bom. 245) followed. Ifetd also that the iipplh'jition of 3ril Jlecembcr 1880 could not be 
treated as a fresh application fore\ecutiou within the meaning of the 3rd paragraph of 
the section referred to. — Panuul lluq i». Kishon Mini Dabee, 9 C. L. B. 297. [July 
8, 1881.] 

Ak application for exociutiori of a decree, which was more than twelve years old^ 
having been marie on the 4th August 1S8U. under .s. 2.30 of the Code of Civil Procedure, 
an order wjis made for the altachiiienf of the moveable ]>roperty of the judgmcnt-dcbhir. 
No moveable property having bet‘n found, the Court was j^kocl to nttach his imiifbveable 
property, but, refusing to do so, struck olf the proceeding. * The application for execu- 
tion having been renewed on the lIUli September 1880, it was hehl that the former appli- 
cation for exermtion must be treated a.s having lieeii granted within the meaning of s. 230 
of the Code, and, consequently, that the further appliesition was hatred under that section, 
the decree being more than 12 years old — Afrauiicssa Chowdhurani v. Sbarofutullah, 
9 C. L. R., 321. [Aug. 1, 1881.] 

Tub plaintiffs obtained a decree of the High Court of Bombay^ against tT > defendant 
on the 22nd February 1867. The defendant, after the passing of the dwree ruinst him, 
resided in Ahmc<labad. In July, plaintiff u.ssif^tied iiis de(?rco to L, who in 1876 assigned 
it to M. From time to time M obtained orders for the execution of tho said decree, but 
was always unable to proceed to execution. The last order for execution made by the 
High Court was on the 4th February 1879. In April 1879, the decree was transmitted 
to the Court at Ahmedabad fur execution, and tluft Court, in September 1879, issued a 
warrant of arre.st against the defondant, against the order for which the defendant appeal- 
ed. The said order was continued by the iligh Court on lOth February 1880. lir April 
1881, tho defendant wa.s in Bombay, -ind M, the decree- holder, obtained a summons call- 
ing on defendant to show cau.so why tho decree should not bo exemited against him. On 
8rd May the summons was m;ido absolute. Tho defondant appealed, and contend^ that 
the application for execution was barred by limitation under s. 230 of the Civil ^oce-* 
dure Code (Act X. 187?), which was to be read with cl. 180 of sch. 2 of the Limita- 
tion Act (XV. of 1877). Held that the application was not barred. Cl. 180 bf the 
second schedule of tiie Limitation Act (XV. of 1877) was intended to lie independent of 
B. 230 of the Civil Procedure Code, and not to bo in any way controlUd by it. S. 230 
doe^ not apply to decrees made by Aie High Court. — May&bh&i PrembhSi e. Tribbuvand^s 
JagjivandM, I. L. R., 0 Bom. 258. [Aug. 6, 1881.] 

Tjib date referred to in the last paragraph of s. 230 of the Civil Procedure Code (Aot 
X. of 1877) as tho date of ** the passing of” that Act held to be the 30tli Maroh 1877, 
the date when thaf Act received the assent of the Gkivcrnor-Qeneral, and not the Ist 
October 1877, the date of the coming into force of that Act. — D&modardils Haridta o. 
Uttamcliand Saviachaud, 1. L. B.» 7 Boi|^. 214. [Aug. 16, 1881.] 

Ukdbb 8. 230 of Act X. of 1877, an a^lication for execution is said to be ^ granted,* 
when it is made regularly and formally. Iho expression ‘granted’ is ^uivalent to the 
expreseiou ‘ admits ’ as used in s. 245. Whore, therefore, an application for execution 
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under s. 2S0 of Act X. of 1877 is not ^giunted/ a cubsequrat and formal 

ai^lication under the same section may be allowed if made within tiiBe*'**f)ewaii Alf 
o. Soroshibala Dabee, I. It. B., 8 Cal. 297. [Noy. 2, 1881.] 

Thb parties to a decree presented a petition to the Court executing the decree, stating 
that it had been between them that the amount of the decree should be paid bv 

ten monthly instalments of Hs. 500 each. The Court made an order directing tlmt such 
petition should be filed. Held that this order ^did not amount to one direoting payment 
of money to be made i^t a certain date, which would give a fresh period of limitatioii 
under s. 290 (5) of the Civil Pikmedure Code.— Bal Chand v. Raghunath Das, 1. D. B., 
165. [Dec. 10, 1881.] 

PSii Innes, J. — The right to execute decrees having been •^curtailed by s, 230 of the 
Code of Civil f^ocedi^re, iB77, the provisions of tbc Liinitatiou Act should be construed 
. as far as possible so as to prevent the defeat of l»ond fide endeavours to itecure the fruita 
of a decree once obtained. — Kuulii Maunan c, Soshagiri Bhuktban, 1. L. R., 6 Mad. 141. 
[Mar. 6, 1882.] 

lYlTBBS an application to execute a docree of 1802 w*as made undw s. 230 of the 
Code of Civil Proc^ure, 1877, oit the 14th of Deocuihcr 1877, and a notice was issued to 
the judgment-debtor under s. 218, but no further steps were taken, held that a subse- 
quent application made within three years from that date was not affected by the twelve 
years* rule, as the last pref.‘c<liiig appliciitioii liad not been granted within the meaning of 
8. 230. — Chenga^'^a v. Apposami, 1. L. R., 6 Mad. 172. lAiig. 4, 1882.] 

Afteb a sale of land in execution of a decree, and before its confirmation, the judg- 
ment-debtor cannot object to the validity of the sale on the ground that the execution of 
the decree is barred by the provisions of s. 2:10 of the Code of Civil Procedure, 1877. — 
Gangdthara v. Ratliabdi, 1. L. K., G Mad. 237. [Aug. 24, 1882.] 

Ax order under s. of Act X. of 1877 by a Court executing a depree refusing an 
application to execute it at the same time against the person and property of th6 judg- 
ment-debtor, bciin; a ** decree ** under s. 2 of the Act, an appeal lies against such order^ 
and tbc Appellate Court U bound to coii.stder whether the lower Court has properly exef- 
CJ.««ed»the discretion veste<l in R by s. 2.'iO of that Ac:t. — Cheiia Pouiaji e. Qhetabhai N4- 
randas, I. L. R., 7 Rtim. 301. [.Jan. 29, 18S:i.J 

A JrDG3icxT-DEiiTOB, who, though able to pay his judgment-debt, dtshonesllj 
evades payment for moVe than twelve years by eluding service of warrants and making 
applications to the Court (which had the effect for the time of staying execution), is 
guilty of fraud within the inclining of s. 230 of the Code of Civil Procedure. — AtwAmalai 
e. R^gasdmi, I. L. B., 6 Mad. 3G5. r April 10, 1883.] 

Tub boldouof a decree applied for ox^utioii under s. 230 of Act X. of 1877, and the 
application was granted. M'itiiin three y^rs after the passing of Act XIV. of 1882, by 
which Act X. of 1877 w'as repealed, he appiietl, for the first time, under s. 230 of the 
former Act, for execution of the decree. At the time this application was made more 
than twelve years had elapsed from the date of the decree. Held by Straight, llrodhurst, 
and Tyrrell,. JJ., that the application* miglit lie granted, it being tbo first made under 
s. 230 of Act XIV. of 1882, and the first made after the expiration of twelve years from 
the dwte of the decroe, and not being barred by tbc last ]joragraph of s, 230 of that Act, 
read in oon junction with the third paragraph of s. 230 of Act X. of 1877, the “ Uw in 
force’’ mentioned in the last paragraph of s. 230 of Act XIV. of 1882 referring to the law 
oi UqHtation in fonso at the time the Act was passed, and not to the third paragraph of 
* B. 230 of Act X. of 1877. by 8tuart, C.J., and Oldfield, J., that the application 

shooM not be granted, the^^ffect of tbo lost paragraph of s. 230 of Act XIV. of 1882 being 
to jiar any proceedings to enforce a decree under iliat Act which would have been barred 
under s. of Act X. of 1877, if t^iken thereunder, on the ground that the period of 
twelve years had^tapsefl from the dates sperdfiod in that section — Mustwruf Begam o. 
Ghalib Ali, 1. L. R., 0 All. 189. [Jan. 29, 1884 ] 

A DBCBBB wav obtained ou the KHh J uly 1858, and applicattoiis to execute ft were made 
in Juno 1862 and January 18f5G. The last application (^rior to the oomiog into opera- 
tion of the Civil Procedure Code of 1877 was on the 10th January ‘1836. This proceeding 
was struck off. The decree-holder, on the i3tb June 1879, again applied for execution : 
tlie decree was transferred to 8 for execution, where, ou objection that It was more than 
twelve years old, and therefore barred by s. 230mf Act X. of 1877, the exeeuHon-prooood- 
ings were again struck off on the t7th January 1880, This order wasap^aled against, 
and eVjDniually, ou the 25th April 1881, the application was re-admitted. In June 1881, 
au appilicsition was made to the 8 Court for trausfer of the case for exeeutiea le D, whioli 
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WAS gmiiiited, sod the ceae transferred ; but no steps having been taken by the deeree- 
holder in the D Court, it was. struck off by that Court on the 19th August 1881. On 
the 4rth March 1882 (the judgment-debtor having died meanwhile) an application was 
made to the i) Court to restore the proceedings for executioh against his representative. 
Notices were issued, and the 2nd June was eventually hxed^for the hearing. On that day 
BO one was present on behalf of the decree-holder (whoi^ pleader Ifad iiw in the mean- 
time), and the case was again struck off. On the 11th July 1882^ application was made 
to restore the proceedings, ndtioos werb issued, and a day fixed for hearing; and 
after numerous adjournments the* objections of the judgment-debtor were overruled on the 
6th March 1883, and execution of the decree granted. On appeal the Judge found tliak 
the execution-proc^dings had been continuous throughout, andjbhat there ha^beeh no 
unreasonable delay in the prosecution of the execution-proceedijigs. * Hel*/ that exet^t'esf^ 
of the decree was not barred by s. 230 of the Code of Civil Procedure. The rights '6 
parties to execution-proceedings are nut affected in any way by the case being*** yiilUck 
off*’ by the Court, there being no provision in the Civil Procedure Code for such a course. 
Baroda Soondari l)abia v. Forgusson (11 C. 1#. H. 17) follovv(|^. The only proper mode of 
dealing with a case, whether a regular suit or a miscellaneous proceeding, when the parties* 
do not upp^r, is to dismiss it. A so dismissed can be re^to^ed on application under 
s. 108, which is by ». 647 applicable as well to execution-proceedings as to suits and 
appeals. — Biswa Sunan ChundSr Goss^'amy o. Biuuuda Chunder Bibingar Adhikar . 
Gossyamy, I. L. B., 10 Cal. 416. [Feb. 14, 

8. 230 of the Cotio of Civil Procedure, 18S2, does not affect the period of limitation 
prescribed by art 180 of sch. 2 of the Indian Limitation Act, Id77.*-Ganapathi o. 
Balasuudara, 1. L. U., 7 Mad. 540. [Mar. 14, 1884.] 

WllERK an application was made under s. 230 of the Civil Procedure Code, 1877, a» 
amended by Act XII. of 1879, for execution of a decree more than twelve years old, and 
the application was granted, Ae/d that a subsequent application for execution of the decree^ 
under s. 23p of the Civil Procedure Code, 1882, should have been refused, since the decree 
had been once allowed the benefit of the three years’ grace under the last paragraph of 
a. 230 of the Code of 1877, and then became dead or uncxeciituble. Iftld that Jhcre is 
nothing in the Code of 1882 to justify the conclusion thafi4t iv'as intended to revive decrees 
which had become dead before it became law, and that here the decree- holder’s right hav- 
ing already become dead before the enuf^tineni of the pre.^eni Code, the ptu^dug of that 
CAe could not bring that right into existence again. Musharr:i| Begam Ali v. Ghalib 
Ali (I. L. U., 6 All. 189) distinguished. — Bhawaui Das v. Duulat Ham, I. L. B., C All. 

' B88. [May 22, 1884.] 

A DECRBB of a District Court dated 5th Clciober 1863, declared the pb'uitiff to be a 
hereditary deputy vafanddr of a certain deskpdnde vatan vested in the am- store of the 
defendant as hereditary vatanddrs, and that the plaintiff, us such deputy, was entitle<l to 
receive a certain sum annually out of tho income of the vatan. The decree did not expli- 
citly deal with the claim to future payments then set up by the plaintiff as hereditary 
deputy vatanddr. The plaintiff received money.s from time to time under the decree until 
1876, but be neglected to liavo him.self registered ua a representative' under Bom- 
bay Act 111. of 1874, s. 56. in 1875 he made a claim for corlaiu arrears of the allow- 
ance which he alleged to be due under the decree, and he attached certain inotie^^ out of 
the income of the defendant’s vatan. The Collcoior issued a certificate under s. lO 
of the Vatandirs’ Act (111. of 1874) for the removal of the attachment, and the attach- 
ment was acconlingly removed by the Subordiiiuto Judge. The plaintiff appealed rrom 
tho order of removal, but the Appellate Court confirmed that order. On second appeid 
to the High Court, it was held on 23rd Juno 1879 that th (4 lower Courts were right in 
raising the attachment ; that the Civil Coiirt.s had no jurisdiction to register the p^kintiff 
as a representative vaiatiddr, and that tho Collector was the proper authority to ^ fefer- 
red to. Thereupon the plaintiff applied to the Colleotor to cancel the ceitificate which 
had removed the attachment, and 4o register him as a representative vJHanddr. The Col- 
lector rejected the plaintiff’s application on 3lst March 1881. In 1881 tho plaintiff pre- 
sented a fresh darl*hd9f to attach the samo vatan property in virtue of tho said decree of 
1863, but the application wiub rejected as re# jndicaia by both the lower Courts. They 
held that the certjfifiate of the Collector, which remained uucancelled, operated as a bar. 
On second appeal to tho High Court, held, reversing the order of the lower Courts, that 
the decree was one capable of execution. Held, os regards the Collector’s certfficate, that 
under 8. 10 of the Vatand&rs’ Act (Bombay) 111. of 1874 the certificate was exhauated ia 
operating on the execution which it stopped, and that the lower Court ought to faava 
dealt with the case apart from that certificate.— Gopal Hanmant Deshka o. Kondo kMd- 
BdOb 1. L. E., 9 Bom. 628. [4^0.16,1884.] 
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A oVTAlirSD a decree against B m J iino 1879, and in exooatioo thereof sonte ^me iir 
1879 attached certain moneys in Court irhieh belonged to his jiidgn^nt-debtor, and obtaincdT^ 
an order for. payment out to him. Before receiving payment A died^ and the execution-' 
proceedings were struck off on the 31st January 1880. 'On the 14tb June 1880^ and on the 
22ad June 1881, the widow oC. A, who had taken out probate, applied to withdraw this 
money from CouVt, aad on the 1st of April 1882 ap])licd for a copy of the decree obtain- 
ed by A, for the piirpcses of execution. At tho time of tliese three appltcatioos the 
widow had not applied for subsli'jution of her namo on the record in the piaoe of her de- 
ceased husband. On ihh 3th January IHH4 the widow appried to have her name substituted 
oiv^the record, and for execution. Held that the application was barred, as the jmvious 
applications were not, under tho circumstances, steps in aid of execuiiou. — Guuga Pershad- 
Bhoomi?K r. Dabi Suhdar| Babea. 1. L. II., n Cal. 227. [Jan.^, 1885.] 

In 1868 a decree Vvas obtained for Its. 1,100, which provided that tlie^ amount should 
be pari in instalments, the first instalment being Us. 200, to bo paid at the end of tho 
first year, and chat the other instalment'! should be IN. loO at tho end of esM^h subsequent, 
year, and that in the event of failure to carry this tjut, and 2i mouths after the falling 
'due of the instalment, the whole ainount should he exigible in a lump sum with interest^ 
at 8 annas per cent, per meu.sem. f n I"' 77, the decree-holder applied for exeijotion of 'Ihw 
decree, asserting that Rs. 600 had been paid up to that tjnie by five instalments, one of 
'Be. 200, and four of Rs. loo oat'h, .nid that default had been made in payment of thw 
^th instalment of 100, and he asked to recover the whole amount due on the decree.. 
1^0 order was passed oi^tbi.s application, and eventually the <xksc wa.s striurk off. In 1880^ 
the decree-holder again applied for execution of the decree. iip<m tho same grounds aS' 
those upon which the previous applimi i.on was bvsed. Notice was issuerl and served, and 
a warrant issued for the arrest of the judginent-debtor, but eventually the case was 
struck off. In 1883, the de<;rec-hoi(N'r, on the same grounds, nside another application for 
execution. It was contended by the judgment -debtor that excMnit ion was barred by s. 
230 of the Civil Procedure Code, ina'.rnuch as i>o instalments IukI been paid, and even 
if they had been paid, they could not be recognized, not having been certified. Hmld" 
that the proper time from whifdt to nxrkon the limitation of twcivo years was tho ffftb 
year frosn the date of tlio bontl, the whole claim from the beginning and the order passed 
in 1880 having gone u]Km : that the Court could not go behind that order; and 

that consequently the decree- licdd^^r w’.is within time, and might take out execution.-— 
Kanji Mai e. Kanhia Lai, I, L. R., 7 All. 373. [Feb. 19, 1885.J 

Thb judgment-debtor, on seeing Tb > Courts bailifT approach hfg bouse to attach bia 
property, left the verandah, went inside the house, chained the door, and refused to open 
it when called on to do so by the hiilifT. Held that the conduct of the judgineiit-dohtor 
amounted to a prevention by fnuid of t’ne execution of the decree within the meaning of 
8. 230 of the Civil Procedure < 'ode (Act XIV. of I8K2). — Bh«^ign Jetha r. Malek Baw;V- 
saheb, I. L. R., 9*Bom. 318. TFcb. 23, 18H5. j 

Whbbb a decree-holder died wiflioiit taking out exofMitiori of liis decree, and, two^ 
days after bis death, hi.s plc^ider made an application for cxrymr.ion on his bdialf, this being 
the first application of the kind, held that, inasmuch as tin? aiithm*ity of a pFooiIer 
at the moment of hi.s client’s doiith, tiic application wa.s invalid, and w».« not such an appli- 
cation or stop in aid of execution of tli« decree as <:ould suve a su^q-ient iippltcaiton for 
ezecutioii by the decree-holder’s heir-* from Ijcing barred by limitation.— Kallu n. Muham- 
mad Abdul Gbani, I. L. R., 7 All. [Mar. 16, 1885, } 

1^ IX a snit against S and other persons, obtaincfl a decree on the 2-tth Becomber 
1878, S being exempted from tlie dcsTrcc, and being awarded civsts against the plaintiff. In 
executing his de^^ree, B, on Uie 16th Juno 1880 , .sought to sfet-off tho costs awarded to 4 
agmos^ the amount due to lumself. On the 6th August 1880, S preferred objfoctioiis to 
this coarse. On the 19th July 1883, S applied for execution of his decree for costs. Held 
that the application was barred by limitation, iriasmiioh as art. 179 (4) of tho Limitation 
Act reijuires that the decree-holder should make a direct ami independent application for 
execution on his own account, and il w;is itot sufilcient to satisfy the requirements of tho 
law to offer objection.^ under tlie circumstances under which they were offered in tho 
present case. — Sbib Lai s. Badba Kishen, I. L. R., 7 All. Hj/H. [July 18, 1885.) 

Ob ifith February 1872, the plaintiff obtainivl against tho dbfimdant o dem’oe for 
possession upon his mortgage, and, in attempting to take po«se^ion, was obstructfHi by 
N4ro, another mortgagee of the defendant, whereupon the phiintiff applied for removal 
of the obstruction, but his application was rejectee], on the gronnd that NAro was in 
powe^ioo as mortgagee, and that the plaintiff was not entitlefl to iMMoession ntitil N4ro> 
was redeemed. Tho plaint iff did not apply for exoontion any further. In 18M 
Uie deleodant paid off N4ro*s mortgage^ and on 27th August 1883 the plaintiff preaenfceff 
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mn application for ejcecution of his decree of 1872. On reference to the High Court, 
^€ld tw the execution of the decree was barred, no application for execution having 
been made since 1873. The previous application for execution not having been made 
Under s. 280 of the Chril Procedure Code (Act X (V. of 1883), the general law of limita- 
tion, as laid down in art. 179 of Act XV. of 1^77, governed the case. — Ann&ji Apaji e. 
ll&mji Jiv&Ji, I. L. R., 10 Bom. 348. [Feb. 4, IsSG.] • * • • 

Under s. 280 of the Civil Procedure Code, after a decree is twelve years old, th^e is 
a prohibition against its being executed niore tii:in once, «>., an application for execution 
should not bo granted if a previdiis application I.hs been -allowed under the provisions of 
that mtion. The mere filing of a petition willi the result that the application contained 
in it is subsequently struck off, is not ** granting ' an application wit&n the m^piing o2 
s. 230 of the Code, and ss? 245, 248, and 249, show that there js a broad distinctioj| -je^ 
4weon admitting an application for the purpose of issuing notice to the other side ab'^ 'f 
hearing the objections that may bo urged, and a decision of the Court as provided lU 
s. 249. In 1865 a decree wa.s passed for a sum of money pa^'able by yearly instalments 
for a period of sixteen years. Down to March 1877 various ‘cq;nounU were xmd on account 
nf decree. In that month an applicntinn was made for execution of the decree, the* 
reipit being an airangement for liquidation of i]m> nnioiiiit then due, which was confirmed 
by the Court. A second application fur c\ecutioti was made on the 9tb March 1881, the 
decree then being more than twlfive year> old. All that was done with reference to this 
npplicatiou was that notice to appear wa.s i'-.'^in-il to llic judgment-debtor’s representatives, 
and subse<xuently a petition w'as filed notifying that an arrangement had been effected, 
under which a coriain sum had been paid b^' one of the Miid representatives in satisfaction 
of the claim against him, and that- the other hud .agreed to pay the balance by yearly in- 
eialments. Upon this, the application for e\^‘**untm was struck off. On the 6th March 
1883, another application for execution was made, notice to appear was is.^^ued, and after 
this notice a])etition was )>ui in intimating that an arrangement had been come to, and 
praying thivt execution might be i)ostponed. whereupon the ap]4i.;atioiii was struck off. 
Again, on the 31st March 1884, the <locrct*-lioMcr applied once more for execution of the 
decree. Held that neither tlie previous apj*!i«*;n ion of the 9th March 1881, nor that of 
the 5th March 1883, could proiwrl 3 ' be .said in have boon “ granteil ” within the meaning of 
S. 230 of the Civil I’rocedurc Code, and under Ihe^o circumstances, the decree, J^ough 
twelve 3 'ears old and upwards, was not barred by tbal section, and the application for 
execution should be allowed. — Baraga Kuar v. Bhagwan Din, I. L. R., 8 All. 301. [May 
5, 1886.] 

The holder of a decree, bearing date the ir»th June 1872, applied for execution there- 
of on the 9th February 1885, the previous uppli(^ition heiug dated the 27th November 
1883. Held that the application for execution was not barred b 3 " s. 230 of the Civil 
Froceduro Code. Masharraf Begara v. Ghalih Ali i,!. L. K., 0 All. 189) follow < d. Goluck 
Chandra Myteo c. Harapriah J)el)i (I. L. 12 Cal. 559 ), Bhawani IXis v, jMulat Ram 
(£. L. R.,6 All, 388), and Sroeiiath Gooho r. Yn^oof Khan (I, Ij. R„ 7 All. 556), referred 
to. Tufail Ahmad c. Sailhii 8aran 8iiigli (Weokiv Notes, lvS8 5, p. 193), discussed and 
dissented from by Mahmood, J. Per Mahmoorl, J. — The rule of construction being that 
a limited meaning c;in only be given to general words in a statute where the statute itself 
justifies such limitation, the wonls " an 3 ’ <lr«*roc ” fin the proviso to s. 230 of the Civil 
Procedure Code mu^t not be construed ns conlined to su<’l\ decrees as would be barred on 
the date of the Code coming into force, ina-smuch :ip no rc:u<on for so restricifiig th5 
meaning of those words can be found in the C'o>lo or is suggested by the legislative policy 
upon which clauses such as the proviso in quo'«tii»ii are bused. This 3 >olicy is to prevent 
a sudden disturbance of existing rights in ci>ns^M|uencc of new legislation ; but it is beyond 
its object and scope to revive rights or roiiit'die< w'bi(‘b have already expired before the 
new Act como.s into operation ; and alihoujli the Legislative may revive such riglits or 
remedies, it can only do so by express word.s to that effect. — Jokbu Ham v. Ram Din, I. 
L. R., 8 All. 419. [May 14, 1886.1 

A DECREE, pawed in April 18^, was kept alive by various applications for execution 
up to 1883. in February and December of fliut year two such applications were made, 
but the proceedings on both ocoasiou.s torminated in the applications being struck off 
without any money being r^lized under llie decree. In November 1684, the decree- 
holder again appli^ ^or oxecuuon, the applicaliuii beiug the first made after the decree 
had bcc‘omo twelve 3 ^oars old, and being tu:ule within three ycitrs from the passing of the 
Civil Procedure Code, 1882. Held that the application must be entertained in aocor^noe 
with the ruling of the Full Bench in Musharraf Begam e. Ghalib Ali (I. L. .R., 6 AUL 
180). Tufail Ahmad r. Sadbn Saran Singh (Weekly Notes, 1885, p. 19^ dissenM from. 
Jokhu Ram a. Ram Din (1. L. R., 8 All. 4L9) icl'erred to. Per Mahmood, J., that the 
previous exocutiou-prooeedings, initiated by the appications of February and Ueoember 
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1883, having terminatod in those applications being struck off, it could not be nidd thai 
tho applioations were ‘ granted * within the meaning of s. 230 of the Civil Procedure Codet 
Pantga Kuar «. Bhagwan Din (I. L. B., 8 All. 301) referred to.— Bamadhare. Earn Dayal^ 
I. L. R., 8 All. 686. [July 1. 1886.] 

In s. 230 of t<he Code of Civil Procedure, 188^ the words “ law in force ” indnde the 
Civil Procedure Code, '1877, as well as the Limitation Act then in force. Seld^ therefore, 
where an applicaiion for execution of a decree of 1872 had been made and granted in 
January 1882, and under s. 230 of the Code of 'Civil Procedure, 1877, further execution 
became barred, before the date on which the Civil Procedure Code, 1882, came into force, 
that no application within three years from such date could be granted under s. 230 of 
that Code. — Kollu Shettati a. Maujaya, I. L. R., 9 Mad. tSt. .[July 30, 1886.] 

231 If a decree has been passed jointly in favour of more persons 
Application by joint do- than one, any one or more of such persons, or his 
cree-holder. or their representatives, may apply for the exe* 

^cution of the whole decree for the benebt of them all, or where any of them 
has died, for the benefit of the survivors and the representative in inteMtot 
of the deceased. 

If the Court sees sufficient cause for allowing the decree to be executed 
on an application so made, it shall pass such order as it deems necessary for 
protecting the inter&ts of the persons who have not joined in the application. 

A JOINT-DECREE was passed in favour of A and B, and A subsequently RPPli^ for 
execution alone, alleging that B w‘ould uoi join with bim in the application. The judg« 
meut-debtor stated, and B admitted, that more than half of the decretal money had been 
paid to the latter (out of Court), but the Court disbelieved the statement, and ordered 
^execution to issue for tho full amount of the docrcc. Hild that the Court should, under 
6. 207 of Act Vlll. of 1850, have allowed execution for half the amount of the decree 
onlv.— Brojeswari Chowdhranee v. Tripooni Soondereo Debi, 3 C. L. B. 513. [June 20, 
1878.j - 

The representative of orfi: of several dccrcc-holdors conveyed his interest in the 
decree to A. Some time afterwards A filed ti petition in Court, stating that the decree 
had been satisfied out of Court, and the ca'^e wu> tlicreu}>on struck out as far as he wim 
concerned. Subsequently the other decree-holders appliofl for execution of their sWe of 
the decree, but it was olijected that the decree liad already been satisfied by payment to 
A. //e/flf that tho other decree* holders were entitled to pro<^eed with execution for the 
amount of their share, a joint decree-holder having no power to give a discharge out of 
Court to a judgement-debtor for more than his own share in the decree. — Muwimmat 
Bibco Budhun V7 Musammat llafezah and fibers, 4 C. L. E. 70. [Mar. 24, 1879.] 

The circumstance that the petition of one of several decroe-boldera in applying for 
execution requires amendment berau.se of the list of ])roperty being incompletely ia no 
ground for declaring such application to be superseded by a later application made before 
the completion of the necessary amendment by another co-decree-holder for execution. 
Two executions of the same decree, so far as attachment of different properties of the 
ludgiqent-debtor i.s concerned, may proceed simultaneously, though ordinarily the sates 
in execution should not take place simultaneously.— ^beikii Ahmed Chowdhry e. Shahsada 
Khatoon, 7 C. L. B. 637. [Sep. 10, 1880 ] 

Although the Civil Procedure Code does not allow one of several deoiee-holden to 
jipply fer the partial execution of a joint-decree, yet an application by one of such decree- 
holders for execution of the decree in respect of .mo much of the relief granted to all as he 
conjfiden appertains to him individually may keep in force the decree as being an applica- 
tion according to law.— Poiinampilath Parapravan Kuthath Haji o. Ponnampilath Para- 
pravao Bavotti B^iji, I. L. R., 3 Mad. 79. [Oct, II, 1880.] 

A DBCBXB passed jointly in favour* of more persons than one can only be legally 
executed as a whole for tho benefit of all tbe decree-holders, and not partially to the extent 
of tbe interest of each individual decree-holder. Held, therefore, where one of two persons 
in whose favour a decree for money had been passed jointly applied on tbe 27tn April 
1880, for execution of a moiety of such dcf;roe, and the other of such persons made a 
similar application on the 80th April 1880, that such applications, not being in aooonl« 
ance with law, were not sufficient to keep the decree in force. Also that the illegality of 
such applioations could not be cured by a subsequent amended application for the execu- 
tion of the decree as a whole preferred after tho i>criod of limitation had expired.—CoUeo* 
tor of Shibjah&npur Surjan Singh, 1. L. B., 4 All. 72. [July 18, 188LJ 
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A .toiNT-i)EO»RT? cannot bo oxeoulod by one of ilio several joint holders in respect 
bnlv of 4 iih share of the decree. Ilam Anlar r. Ajndliia Sin^jh (I. L, R., 1 All. 251), The 
tJoftoclor of Shahjahapur d. Snrjan Sinijh (1. L. R., ^ All. 72), and Haro Sariker Smndyal 
#♦. Tara Ohandra Bhuttacb.irjee (3 R. 1*. R. 1)4), followed. , When, by of>omtioii of laur^ 
one of several joint jndj'tncnl debtors fuujuires tbo po'^ition of the decree-holder In respect 
of the vi^hole jiMljrnient-dcbt, the effect is to extinjfui«hlh(;liSibility of th^othorjudj^nient- 
debtors, and the decree oaniiot ho executed against them. Ihit whei) one of them so 
mviUtres only a partial iniores^ in the doeroo, the elToci is not td extiiijiaish the entire 
jimirment-debt, but so much onl^of it as siieh jiid'.rnien1 -debtor so acqnirexl. AVise 
V. Abdool AH (7 ^V■. U. 13fJ), Biurose r. F«karoo<ldeon Ahniomed Absan (2r> AV. R 344^), 

Ihit^umbiiree I)abee o. ^oroo]! (?hniid< r Tfazra (0 \V. II. 23o), and Kliosballec e. Nund* 

Lull fN. AV. P. H. C. R.J874, p. 1). referred to. Held, therefore, ^vlierc one oU«o''''r4k, 
joint decree-holders applied for exet'nlion in res)*ect of his owilslmre only, and the>^j(j'n| 
judisfinent-dcbtors under the decree ln<l inlioriled tbc ri;zbl Ilici^eiiJ of one of the .t 
doerpe-holders, ..that the application uas e<n»rniry to law ; 1h-.i !*o niiieh <»f the judifidcnt* 
debt as had devolved u])on such persoii.s had >»ceii e.vtin:nii‘«bed ; and that ai»pHcation 
should haV/j l-.o?n made f«)r exc iilioii in re-'pcct of the enlire»uiU‘\tiir-Miislied portion of 
the Judi'inent-debt. Ilrojcswrn i (Miowdbninee e. Tripoorn Soonileroo l>obi (3 C. L. R, • 

$13f and Alusaminat RiV e IlndlMin c. Aln<ammat llafezab (4 L. R. 70) followed.— 

Ranarsi Das c. Muharani Knar. L R., ."i AH. 27. Slnly 4. 1882.1 

an ajii licatton for exeinitimi for the full amount d no under a decree by some of 
several join! ilc-'roe-lioblcr*'. tin* iml/nn nt-dcbtor objecud to execution beins? ;iranted for 
tbc full amount of Ibc di rrei* f>n the ground that be liad alread\^|Ktid off a lar;;e ]*ortion 
nf the money dne un l< r ib^‘ d<‘cr<#‘ to R, one of tbo joint d«a*re(-liobl( rs. The payment 
WHS made out of <^our». but U who cl-«b.ii(.l to be <'ntitb <l to a 12)-anna share in the 
d'*cree, crr^iT' d tb ' pi\ <u ‘'i' in ilie 'iiiiiih*!- pr"*'*nbod l»\ of tbo Civil Procedure 

Code (Act*XlA\ of Isv-ji, -nd tv-f-r.-miU'd ibil In- cl.d-.n bul beLUi iaii-tiod in full. The 
Other joint de(‘rc<‘-bi)lu‘r- di uifd IT- ru'tn tiio 121-anna >baie claimed bv him, and 
teKised to reco>rni.se th-' pM\ njc!n snd to have !)e* ii made to him. Tlic Ii»W'er Court dls^ 
sllowe<l the o]>jcction. and '»Mt>!rd c\e 'Ution for tin- fiiil •unount of the decree. Held that, 
rei/ard beini; had to till* pro’,i>.:oii< ol tlio (Jeneral Cl Act (I. of ISO.S). the word 

decroe-boldor in s. 2.*i8 of Ai l \1A". of lss2 -bonld be rt id in tlic plural, andlookin^ 
at the provi.sinns of 2.*il of (be lift r A<’t tlic Court on'.?i( •not to rei’ojriiiso p.innent.s 
made out of Court. tnili*.''s nude and errtilird for tlie beiielii of all tlio joint decree-holders 
of any portion of the decree in excev- of that to wliich the dem-eo-boldor so paid i.s undis* 
puicdly entitled, i/f7d:iKo that a jieU'ment-delitor is entitled lo*crcdit for any sum paid 
ion4 fide to one of •‘Ovenl joint < I o«Teo- holders, and duh certified to the Court by the 
latter, and that tbo other joint doeiv'o-holderv cannot evecuto Die deerco for more than 
Ahcir own share. i/Wrf further tli.it ir\ this ca^e tlie lower (’oun was^'r- m in wholly 
i^ruorintr the paMUoni certified by the decree-holder R, and that it ^boulr^ha’. determined, 

(irHf whether the pavnieiil to R wa.'* a fr:»id on the other joint decree-holders ; and, 
eerondljVn what. Hmonnt 1b(‘ latter wi *** mititb-d to have out of the whole decree, the latter 
bein.i{ tiie main i]ues(i(iu between tlio upplienuts for execution and the judj^ment-debtor, 
and as such clearly within the <co]«e of s. 211- of the (’iviJ Proeotlure Code. Ranee Nyua 
Kooor V. Doolee Chiuiil (22 \V R. 77), R^^je^\\|Jri Chowdliraneo r. Tripoora Soondoree 
l>ebi (5 0. li. U. ol5), and .Malunm Chandra Itoy c. Pvari Mohan Chowdry (2 R. Ta R. 

Ap. 45).— Tarruck Chuudor Rhutlaeharjee t\ Dixondro Nath hauyaU 1, D. R,, 9 Cal, 831, 

[Aprils, 18S5.J 

Thk prnvi.sions of .s. 251 of llie (‘ivil Procedure Code are not applicable to the rase of 
joint decree-holders the oxeeiitiou of wliose decree is coiuiitional on tlieir joint performance 
of a particular act.— Par/, and Ali r. Abdullah, 1. L. U., AH. b9. [Au}^. 21, 1888.] • 

232. If a decree be transforrtjd by assignment in writitig, or by opera* Extendmfpto 
Application by transloreo law, from the decree-holder to any oA.her l^vincial S. 

of decree perp.on, the transferee may apply its execution ^®'*^**' 

to the Court which passed it f and, if *hat Court tliinks fit, the decree may 
be executed in the same inaiiiier and subject to the same conditions as if the 
application were made by^uch decree-holder : 

Provided as follows : — 

{(t) where the decree has been transferred by assignment, notice in 
written of such application shall be given to the transb ror and the judg- 
ment debtor, and the decree shall not W, executed until the Court has heard 
their objections, (if any) to such e^cecution ; 


a p. 21. 
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(6) where a decree for money against several persons has beezi^ trans- 
ferred to one of them, it shall not be executed against the others. 

To enable the heir of a deceased person to apply, under s. 208 of Act YIII. of 1860^ 
for the execution of a decree, held hy such person, a oertificato under Act XXVII. of 
1860 is not indispensable.— -Karam Ali o. Hnlima, I. L. B., 1 All. 686. [June 1^8.3 

Whbbb a debree aas sent to a Court for execution, and was subsequently transferred 
by assignment, and the^transferee applied for tHe executicAi of the decree to the Court to 
which the decree was sent for execution, held that suck application should be made, not to 
such Court, but to the Court which passed the decree. — Kudir 'Bakhsh e. Alahi Bakhsb, 
1. 1. K.^2 All. 283. ^ [April 23, 1879.] 

The tranideree of decree applied, while an application by the original holder of 
soqh decree to execute 'it was pending, to be allowed to execute it. The Court, hi accord- 
ance Vith Act X. of 1877, s. 232, directed notic*e of the transferee^ application to be given 
to the transferor and the judgment-dektor. Tlie transferee failed to y ay the oourt-foo 
leviable for the issue of suclf notii^, and the Court dismissed his apf)Hcation. The trans* 
*feree subsequently made a second application to be allowed to execute the decree. JETeAf 
tliat such appUoation could not be rejected, with roferenf'e to s. 230, on the ground that 
due diligence had not been used on the former appli(N*ition to procure complete sattsfaotlon 
of the decree, because such appliciiiion had not been granted, and therefore the question 
whether on the last preceding application ” due diligciu'c was used to procure such 
satisfaction did not ar>;c. — Sadik Ali Khan v. Muhammad Husain Khan, I. Ia B., 2 All. 
884. [June 4, 1879.] 

The transferee of a decree is not enliilod to have exot'ution as of right like the ori- 
ginal dcf r,?e-holder ; if, however, the transfer be by assignment, and in writing, s. 232 of 
the Code of Civil Preceduro (Act XIV. of 1882) enables the transferee to apply for, and 
l^e Court to proceed to, execution in the manner therein provided, — Javormal Hirachand 
V. Um&ji, I. L. R., 9 Bom. 179. [Nov. 28, 1884.] 

Thjb transferee of a decree for costs, as.sociati ng with him the transferor, made on 
appHcattfon under s. 232 of the Civil Procedure Code to be allowed to execute Uie decree. 
The ajftplicatioQ was opposed, the judgment-debtor, and was rejected, and the Court 
referred the transferee t<» a regular suit. After taking various proceedings ineffectually^ 
he instituted a suit for the recovery of the sum to which ho was entitled a.s casts under 
the decree transferred U» him. Held that the plaintiff, as the holder of the decree by 
assignment, could only recover tlie amount under it by exe<niting the decree, and not by 
a sopanito suit ; but that bo was entitled to have a decree declaring that the assignment 
to him of the decree-holder’s rights under the decree was valid, and gave him a right to 
execute it, and that the Court’s order under s. 232, wliich dusallowcd tlio execution, was on 
improper one, a tOiii for this relief being maintainable ; for, there being noappwl from, 
orders under s. 232, there ivould otherwise be no remedy, and that, looking at the plaint 
and the issues on wrhich the parties were dividc<l, and the fac;! that the Court which refused 
the plaintifiTs application for execution referred him to u regular suit, this relief might 
properly be given in the pre.sent suit. Per Mahmood, J., that tiie suit was maintainable, 
inasmuch as the present plaintiff uevet having been accepted on the rcf:c>rd as holder of 
the decree, the questions which were disposed of by the Court executing the decree, ae 
tetwe^ the plaintiff and the judgment-debtor, could not bo regarded as questiODS within 
8. 244 of the Civil Procedure Code. — Bam Bakhsh i. Panna Bal, 1. L. B., 7 All. 467. 
[Mar. 6, 1885.] 

Cbbtatb property was mortgaged by A to B. Subse(|ueiitly, this property was pwr- 
chased by C at a sale held iq execution of a decree obtained by a third person agaiost A. 
B 4hoa brought a suit on bis mortgage-bond against A and O, and obtained a decree for 
the tele of the mortgaged properties, and also a personal decree against A ; B assigned hie 
rights under this decree to C, who applied for execution under s. 232 of the Code. A 
objected to exeoiftion issuing, relying on proviso 6 to s. 232. Held that proviso h to 
8. 232 appll^ only to decrees for money peVsonally due by two or more persons ; and •that 
the dbfvee obteiiM fay B agaiost A and C not being a personal decree against O (heav- 
ing been made a defendant ouly by reason that he had purchased the mortgaged property 
subject to the mortgage-debt), C, as assignee of B, was entitled to take out exeetitioii.— 
lolla Bhagun Persad v, Holloway, I. L. B., 11 Cal. 393. [Mar. 6, 1885.] 

A OECKBB for daituges and oosts having been obtained against P and O, A, 'to whom 
P was indebted, and was about to assi^ property as security, in order to prevent P bein^f 
adjudicated an insolvent, and with a view to execute the decree against C if possible, pur- 
etAsed th /decree. A applied, under s. 232 of the Code of Civil Prooedum, for leave to 
execute the decree. Thu application was rejected by Koman, J., on the ground that 
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3eoree(,wa» oortafo to be executed i^inet C, and not a^inst F, under whose orders and 
' for who^ ^ueflt C acted when he infringed the right of, and became liable in damages to, 
the plaiutiff in the suit. Held^ on appeal, that the benefit likely to be gained by P by 
this t^saction was no sufficient ground for refusing leave to A to execute the decree.— 
Agra ]|atik a. Cripps, I. L. 11., 8 Mad. 455. [April 27, 1885.] 

Thbbb out of nix decree-holders sold their share fn the deci^ to A, who thereafter 
made an application to the Court under e. 232 of the Code of •Civil* Procedure. This 
application was dismissed on \he groitnci that A’s purchase was made henami for some of 
toe Judgment-debtors. In a subsequent suit brought by A and the persons who were 
aaid to bo the real purchasers, it was contended that a separate suit was barred under the 
provisions of s. 244, cl.,c, of the Code of Civil Procedure. He{d that A ^a» 
party to the suit in which tho decree was passed, nor the representative of any suclnp>4rty, 
nnd that the suit was not barred. — Halodhar Shaha v. Harogobind*l>as Koiburto, I L. ft., 
18 Cal. 106. [July 4, 1885.] 

On on application under s. 232 of the Civil Procedure Code by the purchaser of a 
decree to be allowed to execute it, two of the judgment-debtors objected that the purchase 
wm henami for the other judgmeiti-dcbtor, and that they had paid off the decree to thd 
origiiial decree-holder. The Munsif found both objections against them, and allowed the 
purohwr to execute the decree. Held that the 4iuestion was one l)etween the parties to 
the suit or their representatives relating to the execution, discharge, or satisfaction of the 
decree, and that the decision of that question was a decree under ss. 2 and 244 of the Code, 
and therefore appealable, and a second a])peal lav therefrom to the High Co^rt. — Afzal v. 
Bam Kumar Uhudni, 1. L. B., 12 Cal. GIO. [Mar. 5, 1886.] 


A IN 1839 obtained a decree against B, a sarddr^ in the Court of the Agent for 
Sardars. Tho decree was executed in the Agent’s Court until Ji’s death in 1868. B*s 
status as a sarddr under the exclusive juriKdietlon of the Agent did not descend to his 
sons, and the decree was transferred to the Court of the First-class Subordinate Judge 
at Ahmedtittgar for execution. Various objections were taken to the execution of the 
decree by that C’ourt, but none on the ground tliut the Agent’s decree could not bo 
executed by a mere transfer to an ordinary Civil Court. Tlie cas© "went up twice to the 
High Court, under whose onlers the oxe<jution was for s^l-eial 3 ’ears continued in- favour 
of A’s representatives against the estate of B’s sons. In 1885 one of A’s representatives 
assigned his interest under the decree to C and D. Thereuiwn the transferees, C and D, 
applied to the First-chLss Subordinate Judge at Ahmednagar to have their names substi- 
tuted in the place of the transferor in the execution-proceedings. The Subordinate Judge 
rejected this application, on the ground that lie could not recognise the transfer of the 
decree either under s. 372 or a, 232 of the Civil Piocedure Code (Act XIV. 1882). He 
also found that execution had been going on for several years contrary to ' he ruling in 
Khusdldds «. Sakhdram Bamchaiidra (12 pom. H. B. 212), which I8id down that the 
Agent’s decree could not bo executed a mere transfer to an ordinary Court — the remedy 
in such ca.ses being by a suit on the decree. On this ground, also, he refused to recoguise 
the transfer of the decree. Keld^ reversing the order of the lower Court, that the assign- , 
ment of tlio decree-holder’s rights to execution in this c:ise was one approved by the law a© 
contained in a. 232 of the Code of Civil Procedure (Act XIV. of 1882). The tran.sferee of 
a decree gains by tfie transfer the righto of the transferor. ITeJd, also, that though the exe- 
cution-proceedings in this ciise had been for many years irregularly conducted by’ a mere 
transfer of the Agent’s decree to anonlinary Civil Court, still as the Court which carried on 
the execution had jurisdiction to grant the same relief if a suit had been brought upon the 
decree, the irrogukrit^', having been !i<;quicscod in, did not vitiate the former proceedings 
in execution. 'Where jurisdiction over tho subject-matter exists, requiring only to be 
invoked in the right way, the party who has invited or aflowcd the Court to ei^ercise it 
in a wrong way cannot afterwards challenge the legality of the proceedings due to his 
own invitation or negligence. But if there is no jurisdiction over the subject-matter, the 
acquiescence of the parties coneq/med cannot oreato it. Where a dperee is one of con- 
tinuous operation, taking effect as each year furnishes proceeds for its satisfaction, it must 
be execute each year according to the law of procedure thon in force. — Vishnu SakhUrfim 
Nagarkar o. Krishnardo Malljdr, 1. L. B., 11. Bom. 163. [July 29, 1886.] 

Thn words cf iP. 28 of the Begutration Act (III. of 1877), ** some ixirtion of the pro- 
perty ” should not be read as meaning some euhetantial portion. 8heo Dayal Mai e. Hari 
feim (I. L. B., 7 All. 590) dissented from. The holders of a decree for the sale of mort- 
gaged property transferred the same to M b 3 ' instruments which wore registered at a place 
where a small portion only of the property was situate. Subsequently M transferred the 
deeree to other persons, and the co-trsnsferoes applied, under s. 232 of the Civil Prooe- 
dure Code, to ^ve their names substituted for those of theoriginal decree^holders* 1%e 
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judtfment’dcbtor oppostni the application on the ^roundK that M*s name had not been sub-* 
atitulcd for tlie names of the original dccrec-huldors who had transferrc^d to him, aj^d that 
the transfers to M xyore inoperative, as the iiixstrumeut^ of transfer had not boon registered att 
the pl.ice where the substantial portion of the niortgajjod property w'tis situate in accord** 
anoo with s. 2S llio IlcgistVsition Act (HI. of 1877). U appeared that no notice had 
been issued to urufer s. 232 of the Civil Procedure ('ode, that he wivs dead, and that 
his leval ippresonlalivL^s had not been oiled as r^tpiired b^^^law. The application was aUov^r.. 
ed b}' tile (\nirts bolow\ Held that the matter iiivoivcti lyiesf ions arising;: between the par- 
ties to the decree or their representatives, within llic lueaniiifi' of s. 2tt (c) of the Code, 
and that the order allow infr th** application was llicivforo a decree within the definition of 
8. 2, an(^wa« appealnlde us siieh Held that, even asMimim: tliiU llio judgment-debtor had 
H toevs A'f-infli torais-* tho ll)jtcTii‘n that notice li.i.l iiol been to the applicants* trans.^ 

foror, he had no pON'.inTe intorc'-t in the question, aiul could not ho proju<liced by tlie ixpJs*.. 
ins?W thoonler; tli i^ it not neci'^-ary to lU'e the repiv'icntaiivo'* of tlie transferor ; 
and Unit the order not beiiU' i»ne iijviri wliiv li •.•vooliIium oJ’ the decree could is>uc, but 
merely for a trinsfer of nan*-, the oiij-**" ioj\ tluj ilu* trin-«fcror Iiad not. hcon 'cited undef 
•8. 232 was not a •siib-pinti il on** H. i I ilial ihe objection in reference to s. 2S of the Ufc.* 
gislration A^'t couMord'. propc!;. be r.ibcd mmi tin* trauNfcror und Iho transferee, and 
not by the juduvi.'nl-ticlaor. and morinvcr hud no f.'rev*., Jh/d that it could not be said 
IbaT wlirre a dn ivo 1 .is I/'* !i :".'-ii_-n(d In one jiNsi/iior to aimtle*!*, the substitution of bid 
name on ib.* V‘“‘oi\l m 1 km t.f lUui id Ihoori^nnal (li“*re '-huldor w.is a (Miulition preeedent 
to the assiL^nor’s i-u^'-n^ title und*jr the u>>iL:nmcnl.— I t iil/uri Lai r. l)a\a lUm, I, L. K., 
9 All. itJ. pM 21, IS^O.] 

A HoLiJEiiof a ecrtirloate of adininistralion irrunlcd nnders. 7 of Ueg. VI II. of 1827 
is a tr.insforee by law of a decree o itainr-l In' the de'*<*i> d wsiiii’i Lh“ meaning of s. 232 
of tho Civil Procv.diirt%Co(le (A^t Xi V of 18X2). and is c .lupcr.'o' lu a|))dy for execution 
ofsiich a decree.— Khauderav Ivuvajiniv e. Ganesh Mia^tri, 1. L U., U Horn. .308. [Jan, 
27, 1687.J 

233. Evprv transferoo of n dcoroo shall liold the Kann* Kuhjoefc to tho 

TiWeree t.. I1..I.I 'V'-' ^ 

toei|iiiU'.‘,fi''it'->r('e:vi.k.;i.'ai * misjlit hiivf mifijivi-d against tha original tlocrH!- 
origin.ll h..l.l..r. lioidiT. 

234- Tf a jnd'TViicnr-dclitor di.'-. hofon- tlu' drrroo lias boon full/ exi*. 

If -1... -e. '“'‘y Wly ‘O 

foro oxttun .n, apj-lo a; fu the. Court which pu.s.scd it to oxomUo this saino 

may t>e ni.idc again.Tt hi-sre- ngaiii.st the legal representative of tho deueas^ 
prescatative, • ^ ° ^ 

Such representative shall ho liable only to tho extent of the property of 
the deceased which has come to his hands, and has not l»eon duly disposed 
of ; and for tho purpose of ascertaining such liability, (In? Court executing 
the decree (nay, of its own motion, or on the application of tho decree- holder, 
compel the. «aid roprescjntative to produce .such accounts as it thinks lit, 

WuERKan apphcdlioii is mnd( and granted under s. 210, Act VI IT. of 18.59, and 
property is at inched which is claimef the heir as hi.s 8elf-aci|uir(}il property, tho Court 
should proceed under s. 2'W without rofjuiririg any fresh ai^ilic.-itioii to bo made undor 
that section.— Itam Ciiarul CMiuckorbutty ». Madhub Naraiu Hoy, I C. I4. K. 359. [I>oo. 
6 , 1^77-] 

A BtaiiT of second iifiiical, where it existed prior to Act X. of 1877, nowoxista in tho 
ca.=eof any proc<(^dings in cxciMilion w hich w\ro commenced prior to, and were still 
pending on, the Ist of October 1877. Ai^^rder was made under s. 2lUof Act VIII. of 
1859, making tho legal rcprc.seutativfjs of a deceased judgment-debtor partien to a suit in 
execution of a decree obtained aguiiist the deceased iu his lifotimo. SubscK|uently iho 
decree-holder di.scovered that oertain property which ho c.IaVmed to Im yio property of tho 
deceased wan in the ]>o.ssos«ion of a third person, C ; and ho appli fl to navo name put 
upon the record, and Ut l>e allowed to execute the decree against him. HifM that the 
Court hud no power to put (Ta name on the rocord.-*Syud Nadir i [ossein 0. Bissen Chand 
r.as.sarat, 3 C. li. R. 437. [June 24, 1878. J 

A mvijt widow instil utod a suit to recover possession of oertain property belonging 
to her dcccaHcd luisbaiid, and that huit was dismis.sed with coats. The widow having died 
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before execution for the cosfs wiw taken out. tlic dec.rcC'holder sought to take out execution 
against the next heirs of the kite wid(»vv*s deceffsed husband. Held tJiat the fact that the 
widow did not in her suit seek to rwsovur any interest personal to herself, but that she 
r^ntruoted the judgrneni-dobt in tbo eiTorb to re<JOvor a portion of her husband’s estate, to 
which, in its entirety, tin' n^xt lusirs of licr late liushand had siicceodetl, was gufficient to 
make tho whole estate, liable, and would entitle the ddbrcc-holdef to*satisfy his decree 
against “the legal represen t ati ve-. ” of the late widow’s husband, Wilder's. 234 of Act X. 
of 1B77. In a decree against a’JIindu willow, it should be staled vhetlier the dccr|e i.s a 
personal decree, or one against lier a.s representing her deeoased^liii‘*hand. - Itiimkishore 
Chuckerbutly o. Kallykanto CImeker butty, 1. 1 j. M., C Cal. 479. [Dee. 3, 1880.] ; 

As the entire intoresf in an im]>arliblo 7anihidHrr passes nj^n Ifto death of Hfe fiitber 
to tbo soil, there is nothing in the o'.tate it'-olf wliieh can be atl4<'lKjd as assets 0 
father under a decree against liini, or wliiHi can be made availaldi* in exeeuiiorij^jhe 
decree airaiust his son as his roprcstMiiptive. Though a son is bound, under l[indit.uw, to 
pay his father’s just debts from any property he may |>o>«*c<s, yet, when he is made a party 
to a decree as represGiiTsiii\(* of Ins doc^a'-fsl father for the Y^rito'^o of executing it, his, 
liability is limited to tlic Mmuiint of a'>M*u of Uk? dcc(‘:is(Ml wliich may have conic to his 
hands and' has not lieen duly di'-po.'-cd of. An appc.il lies from an order directing 

attachment in oxecution of a Mcjtcc Saugili V’^irapandia Cliiunathambiar v. Alw'ar 
Ayyangar, I. Iv. R., 3 Mad. >12. [Apiil :tO, 18,^1. j 


In* a suit by the trii>lecs to remove the defimdant from tli^Tnanagement of certain 
temples, a decree for ]ue''ne-profil< was against tin* detcM-lant. viljo was the karnavau. 

of a Malabar larw'ad. Jh/d tb:ii llie tarw.el pr«)p*‘rt\ in the bands of tiio dccoa.scd ilefond- 
Hnt’.s successor was not as.M*ts ol ilir dec.'aM-il in tin- band*, of bis .suc<‘os>or lialile to satisfy 
the decree under s. 231. 'I'lie sb-iro of a deceased father in an luylivided Hindu family 
pa.sM\s by survivorship to the mmis. and I.'* not U'^^ets in tlieir hands to satisfy a decree 
urain.st the father inidcr s. 231. — Kavi V'uram r. Komaii, I. L. K., 5 Mud. 223. [Sep. lt>, 
1881 .] 


Ix an undivided Hindu family, although the interests of the son.s in the anee.stral 
estate aro liable tosuli.<fy llie fatlier*'' debts, the holde^of, a inoney-dc(‘ree agiiinst the 
father who has not altacio’d iheancestnl estate Indore the death of the father nuinot 
e.xeeuto the decree against the aiieesiral properly as as.sels in the hands of the representa- 
tives of the judgment -debtor under ^ 231 of lie* (\nh» of ('i\il Proi'edure. 1877. Zamindar 
of Sivagiri r. Alw'ur Ayyangar (I. Jj. ti , 3 ^lad. 121 bdlowed. — Karmitaka Hauuniautha 
V. Audukdri Hanuiuay\a, 1. h. U , 5 Mad. 232. [Mar. 7, 1882. j 


A SUIT having boon brought against the holder of an impartible zaifnb ^irf upon a 
promissory note, a decree was pa.ssf«l by conMad, w herein- ci*rlain land directed to be 
gold in the event of the debt not la ing paid in a eeriain way. After the death of the 
jsauimdnr oxecution-])roceedings wore laken against his son to <»btain a .sale of the said land. 

Jfidd that the decree could be oxceiilcd against the .son. — 8ivagiri Zamuidar e. Tiruveu- 
gaila, 1. 1 j. R., 7 M:ul. 339. [Jan. 29, 1881.] 

236» Tho ifjiplication for the oxecution of a decree shall be in writ- Extending to 
Tontonta of application for ing v'eritied by the applicant or by some other S. 

oxecution of duel eo. piuson proved to tile satisfaction of the Court 

to be acquainted with the facts of the case, and shall contain, in a tabular 
form, tlie following particulars (naiiicl)’) : — 

(a) the number of suit ; 

(It) the names of the parties ; 

(c) the date of the decree ; ^ 

• (ti) whether any appeal has been ffhoferred from the decree ; 

(e) whether any and what adjustment of the matter in dispute has been 
mtide^botw'ecii the partie.s subsequently to the decree ; 

(/) whetlfer any and what previous applications have been made for 
execution of the decree and with what result ; 

(^) the amount of the debt or compensation with the interest (if any) 
due upon the decree, or other reli<*f granted thereby ; 

(A) the amount of costs (if any) awarded ; 
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(t) the name of the person against whom the etiforcement of tbe«decree> 
is sought ;'and 

(;) the mode in whjch the assistance of the Court is required, whether 
by the deliv.ery of property specifically decreed, by the arrest 
and irarprisonment of the person named in the application, or by 
the attachment of his property, or otherwise as the nature ol the 

♦ relief squght may require. * •* 

l!f eseeutioii of a decree passed more than twelve years before the date of the Civil 
Procedure Code (Act X. of 1877), certain judifinont-oreditors applied for the attachment 
and salc^f certain s{Teciftqi property belonging to their jud^mdut-dehtor, previous to the 
date on which the three years allowed for such execution, under s. 230, would have ex|>ired» 
8iih^|Uontly, after the three years had elaf>so<l, they filed a fresh application, praying 
that certain other property of their jiicigmcnt-dobtor mii;ht be attaidied and sold ii> lieu 
of that specified in their former application, and that the latter might be released. Sef^ 
^ that execution of the decree was barred by limitation. Per Priusep, J. — ITnder s. 230 of 
the Civil Procedure Code, it was intended by the Ijcgislature that a docree<hol<ler, seeking 
to execute a decree passed more than twelve years before, should have one op|>ortur>ity to 
execute that decree, and that, if he fails to siitisfy it on that appliixition, any further 
application becomes barred. — Sreenath Goobo ». Yusoof Khan, I. L. 11., 7 *CaI. 650.. 
[July 7, 1881. 3 

Upon an applicatiffh under s. 233 of Act X. of 1877 (Civil Procedure Code) for tbo 
' execution of a decree, which dire<7tcd the judgment-debtor forthwith to pull down and 
remove such portion of a wall had been ere(!ted by him upon the wall of the decree- 
holder, the mode, in which the a**.‘»i.‘5taiit5e of the Court wa^^ re<|tiirccl to bo given was 
stated in (jolumn j of luch appliojition to be by giving tlio decree-holder possession of his- 
wall by pulling down the wall erected thereon. The Court directed an order to i.ssue to 
'the nazir to remove the jiidgTncut-dobtor’.s wall from the top of the dcoree-holder^s walL 
JSeld that the decree-holder’s applit^aiion could not be granted in that form, and that ho 
should have a.sked the assistance of the Court to be given in the way provided for by «. 
260 of* Act X. of 1877, by t^p impriisonmout of the judgment-debtor or the att^hment^ 
of hwT)roperty or both. Held also that the Court was wrong in passing the order it had, 
blit that it should have pointed out to the decree-holder the manner in which he should 
have a«ked the a*«sistanee of the Court to be given and the remedy to which he was- 
entitled ; and that, upofi such amended application being made, the proper course to 
pursue w^ to serve a notice on the judgineiit-debtor directing him to comply with the* 
order contained in the decree withiu a time to be fixed by such notice ; and that, if he 
failed to comply with such order within the time so limited, the Court might then, at 
the instance of^the decree-holder, make an order, either for the judgrneut-debtor’e 
impn.sonment, or for the attachment of his^property, duo regard being to the pro- 
vision of 9. 260 in the latter case. Jleld, further, that the High Court, in special appeal, 
should not vary the order for execution which had been possod in such a way as to give 
the decree-holder that relief for which he did not ask. — Pititap Chundcr Doss v. Peary 
Chowdhrani, I. L. B., 8 Cal. 174. [iWig. 25, 1881.] 

Tub plaintiff, having obtained a decree against the defendant iTi the Churl of Small 
Cause! at Poona, applied, under s. 20 of Act XL of 1865, to the Court of the Subordinate 
Judge at the same place for execution against the inAnovcable prof>erty of the defendant. 
Xotioe having been issued to the defendant under s. 2-18 of tho Civil Proc^ure Code (Act 
XIV. of 1882) calling upon him to show cause why execution should not iasue against 
^im, he appeared and applied to bo allowed to pay the judgment-dobt by instalments^ 
alleging that he wa«t an agribulturist, and pleading his iiuibility to pay in a lump sum. 
Tfaapmintiff deniefl that the defemlant was an agriculturist. Ihe Sul^rdiriato Judge 
raised an issue as to whether the defendant was an agrioiilturist, and having, after inquiry^ 
found the issue in the affirmative, was of opinion tha^the doi.^oe should be cimstdered a 
nullity, and .should not be executed, inamiueh as the defendant being an agriculturist, 
the Court of Small Causes had no jurisdiction to pass it. On refereoce to the High 
Court. Md that the Subordinate Judge was not competent to question the validity of 
the Small Cause Court- decree, his duty being confined to finforeingjt. on tlm ‘^presenta- 
tk>n of a copy of it and certificate," as provided by s. 20 of Act XI. 01 1865. Nor could 
be take any notice of tho status of the defendant as an agriculturist. The only course 
open to the defendant was to apply to the Snoall Cause Court for a review of its ju'^ment^ 
for which purpose tlio Subordinate Judge might stay the execution of the decree as pro- 
vifldl by s. 23» of the Civil Pror.*eduro Code (Act XIV. of 1882).— Kasturshot JAverehei 
e. BAma f. L. K., 10 &m. 65. fjuly 6, 1865.] 
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Tiy; rule of Civil Procedure (3oiitainG(l in the lant clntuie of s. 258 of the Civil Prooe* 
dure Code (Act XIV. of 1882)— that uncertified adjustments of a decree are not to be 
recognized by any Court does not affect the substantive criminal law. The words 
** any Court in that clause have no application to a Crihiiiial Court investigating a 
chare of fraudulently executing a decree under s. 210 of the Indian Penal Code (Act XLV. 
of 1860). Those words do not bar any criminal remedy which an ftjured judgment- 
debtor may have against a fraudulent decree- holder, whether by a ]frosecution under 
8. 193, 210, 406, or any other section of tlie Indian Penal Code. In s. 210 of the Indian 
Penal Code, the word satisfied” is to bo understood in its ordindry meaning, and not as 
referring to decrees, the satisfaction of which has been certified to the Court. Under. 
«. 235 of the Code of Civil Procjedure (Act XIV. of 1882), the decree-holder, or the pr^u 
who applies for execution, *is bound to state in his application auy adjustment befEreeH fbe 
parties after decree, whether such adjustment has or has not been previously certified lO 
Court. Intentional omission to make such statement amounts to an offence under ^493 
of the Indian Penal Code (Act XLV. of 1860). S. 199 of the Penal Code (Act XLV. of^ 
I860) docs not apply to applications for execution containing false averments.— Queen-' 
Empress o. B&puji Dayaram, I. L. R., 10 Bom. 283. [Fob. i8, 1886.] « 


236* Whenever an application is made for the attachment of any Extending to 

AppIicUon for attachment property belonging to the judgment- »• 

of moveable proiwrty to be debtor, but not in his possession, the decree-holder 
accompained with inventory, shall annex to the applies tion^n inventory of the 
property to be attached, containing a reasonably accurate description of the 


same. 


In execution of a decree passed more than twelve years before the date of the Civil 
Procedure Code (Act X. of 1877), certain judgment-creditors a])plicd for the attachment 
and sale of certain specified property belonging to their judgment-debtor, previous to the 
date on which the three years allowed for such execution under s. 230 would have expired. 
Subs^uently, after the three years had elapsed, they filed a fresh application, praying that 
certain other property of their judgment-debtor might be attached and sold in lieu of that 
specified in their former application, and that the latter Ihight be released. that 

execution of the decree was barred by limitation. Per Prinsep, J. — Under s. 230 of the 
Civil Procedure Code, it was intended by the Legislature that a decree-holder, seeking to 
execute a decree passed more than twelve years before, should Iwve one opportunity to 
^oeute that decree, and that, if he falls to satisfy it on that application, any further 
application becomes barred. — Sreenath Gooho v. Yusoof Khan, I. L. B., 7 Cal. 556. [July 
7,1881.] 


237. Whenever an application [a made for the attaShment of any 
Purthar particulam ^hon immoveable property belonging to the judgment- 
application M for attachment debtor, it sbali contain at the foot a description 
of imoioveablo property. of the property sufficient to identify it, and also 

a specification of the judgment-debtor’s shaPe or interest therein to the best 
of the belief of tBe applicant, and so far as he has been able to ascertain the 
same. 

Every such description and specification shall be verified in manner 
hereinbefore provided for the verification of plaints. 

Undeb the Civil Frocodiire Code (Act VITI. of 1859) an application to the Court 
to continue the attachment of immoveable property, but to stay the sale of it, a 

f roeeedtng to keep in force the decree.'-Nfikauua v. Kamasimi, I. L. B., 2 Mad. 218. 
Jan. 21, 1881.] 

• Applicaton was made for the attachment, 4n execution of a decree, of a muaft holding 
belonging to the judgment-debtor. The numbers and areas given in such application as 
the numbers and areas of the lands comprised in such holding were the numbers and areas 
of certain revenue-paying lanfis, and wore not the numbers and areas of any lauds held as 
muafl by the judfiient-dobtor. The order of attachment described the property as de- 
scribed m the application for attachment. The judgment-debtor having alienated by sale a 
muafl holding belonging to him, the decree-holders sued to have such alienation set aside (hs 
void under the provisions of s. 276 of Act X. of 1877. Held that, having regard to the de- 
eortptioD given in the application for attachment and the order of attachment, it could not be 
mda that the maafl holding alienated by the judgment-debtor was under attachment at the 
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time of thonlieimtioiijand itsalicmilion \v;i8 therefore not void under S.5J7G of AclXi of 1877. 
Nefd also that the materwl iiiisdftscription of the property iit this case in the order* of at-* 
tachmont prot-eot<Hl the alienees, who were bona-fde purchasers, from bavin;? the alicna-' 
tion sol aside as void uinler s./27f), as the attaelnnent eonld not, under the Oireu instances* 
ho held to have been “duly inlim.Mto'l and made known ” fis rc<p?ired by that soctiotu — 
Guroani v. Hardwar Pgndey, I* I-. U., 3 All. 09S. [April 25, 1881.] 

In oxeciitiouT of a<»decreo pa.sscd more than twoKo years lieforo the dalo of tho Civil 
Procedure Code (Act X.' of 1877), certain jiRl.trnicnl-civ'dilor'* applied for the attach* 
ment and sale of cort-iid sptM:ifted property belonudnu' to flieir judgment-debtor, previnua 
to tho date on which the three years allowed bn- ^iicli cveention, under s. 230, would 
have exmred. Subsecinenlly, after the throe yoars Irul idapscd, they filed a fresh 
npplicatioh, pravin^ that <<jortaiii other ]*ro]»orly of t'n ir jiolifineMr-deldor mi'-fht be at* 
tached and sold in lieu'of that speoiliod in ilioir fMniior ri|'f)lii‘ation, and that the latter 
b© released. Held that exocnrmn of tin* derrio \\a< barred by liniitatioii. Pet 
^Prin.'iep, J. — Under s. 2IiO of the Uivil IVofidure foilo. it ua’* inttnidcd by the Le^isla* 
'luro that a deorco-holdcr seokini; to oviMMitc* a dii no ]«avsetl more than twelve yourji 
•before, should have one op]torinn't\ to o\c.-ni{* iliat decioe. and (hat, if he fails to 
it on that application, any further .ipplii-arion becomes barred.'-^Sreeuath Gooho p. Tiwoof 
Khun I. L. K., 7 Cal. 550. [July 7, 1881. j ^ 

A i>KCREE-HoriDEB, Oil the Stli Julv applk d for exc<'ution of a decree dated the 
10th July 1873, omittiuif to ^ot out «peculi'allv in •-u'di application a <lesrTiption of the 
immoveable property to be attaclied. On ilie 2lili July he applied for and obtain- ‘ 

ed one mouth's time to flic a ii'st of llio<e ]»roj.erri»‘v ; and on (ho 7tli \iivai«t. afiei* lilini? 
the list, applied for the attachment ami vaP. of .su<di ]iriipertios. Tin? judifment-debloe 
contended that execution uas harnd hv limilafson. Htid lint the oinissiem to file on Ihe 
8th July the li'Jt do'^tfrihiu*? spe<*ith* illy tho proj-ortifw -uiw-ht to be attached wa.** a inero 
defect of dcM^rijition uliich I’oiild ho remofli.Ml und^r 245 t>f tiic (k)de of Civil Procf iiure 
by alloniiiy’ iiu amemlmenl to Iso m\«lo ; :mil, further, that ilu* two a]»plicfitions of tho 8(h 
and 2ttli July should he cori'^idored a< om* ontin* Mpplieution datiui: from tho date of the 
8th July. Syud M.iiiorned r. S\ ud Alie loollah f 12 i.\ It. 1^ 27J>) followed.— Maegrogor (J. 
C,) p. Ttirini Churn 8ircar, (I. L. li., Jl Cal. 12 1. ! Au?. II, 1.S8G,] 


238. Tf the projHirty he land rojjistered in the Collector^e office, the 
When a..plicat.\,t. miwt ic api'lication for attadmiPiit slmll lie acoompaiiiod by 


necornp.mit d by extract 
Collector’s reud-tor 


1st f’u » I ^ - 1 — : V 

irorii an tiuthentieatod extract from the register of such 
oiiice, specifying the per.mjns registered as proprie- 
tors of, nr a.s pn.sse.s.siitg any trausfrrahh^ interest in, the land or its rovenudi 
or as liahie to^iay revenue, for sucli land, and tho sliares of the registered 
proprietors. • 

C. — (ff slnyhifj Excciiliijn. 


Kxtendin? to 
i^rovmcial S. 
C. Court's. 


239. The Court to which a decree lias i>een .sent for ovecution under 
When Court may htay ex- thi.s ^lapter .shall, upon sullicient cause being 
ocution. shewn, .sr.uy the execution of such decree for a 

rea.soriahle time, to enahle. the judginent-dehtor to apply to thc 3 Court hy 
which tliw decree W'as made, or to any Court having appellate jurisdiction in 
respect of the decree or the execution therc'of, for an <irder to stay the ex- 
'^jcution, or for any other ord^^r relating to the do^^^’e or execution which 
•migh4; have Iwen made^liV such Court of first instance or Appellate Court if 
exAution had been i.s.sued therehy, or if application for execution had been 
made thereto ^ 

and in case the property or person of ‘ihc! jiidgmont-dehtor has been 
ficizifd under an execution, the Court which issued the. execution may order 
the re.s(itution or discharge of Kuch property or person pending tho result of 
the application for such order. ® ^ . 


Khkke !i Court In one rli«trict transfers a decree for execution to a Court situate io 
another diMrict, it is lw»yond the jurisdiction of theCoiirtoxeeutingthodeoroetoijuas- 
t ion th^orreetneHn or propriety of the order under which the decree was seot to such 
Court for execution. Wliere^ lo tho opinion of the Court, sufficient cause has Wn shown 
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a^nst^he execution of a decree transferred for execution, the Court executing the decree 
ebould follow the procedure prescribed by s. 239 of the Code of Civil Procedure.-^ 
Beerohunder Hanikya v. Maymana Bibee, 1. L. B., 5 Cal. 72$^. [Feb. 27, 1S80.] 

WidtBB a decree passed by a Court governed by the Ccfde of Civil Procedure is rant 
for execution to another Court in British territory likewise govefnea by the Code, it is 
not open to the latter to refuse to execute it on the ground that thb former had no juris- 
diction. In case of doubt, thd. Court wlfere execution is sought yiiay adjourn the execu- 
tion^prooeedings in order to enable the party interested to make an application to the 
Court passing the decree, and thence, if nece.<«sar 3 ', to the higher Courts of the same pro-. 
Vince in their turn. — Cbofj&ltl «. Major Trueman, I. L. B., 7 Bom. 4^1. [Aug. Jp, 1^.^. 

It is not open to the Court to refuse to execute a decree against which no appeahHos 
been preferred, and the time for appealing against which has expired. — Isban Cbskbller 
Boy a. Ashanoollah Khan, 1. L. B., 10 Cal. 817. [June 10, 1884.] 

Thb powers which the foreign Court has, under s. 228 t>f the Civil Procedure Code,« 
ore confined to the execution of the decree, and the Court cannot question the propriety 
or correctness of the order directing execution, nor can it, with reference to s. 239 of the 
Code, stay execution except temporarily. Iletd, therefore, where the drawers of a hundi, 
against whom the indorsee from the payee hud obtained a decree on the hundi, objected 
in the Court to which the decree had been transmitted for execution that execution should 
Hot bo allowed, because the payee had paid the amount of the buftli to the decree-holder, 
after the decree had been p&ssed, and such Court refused to entertain the objection, that 
the order of the lower Appellate Court directing that the parties should be allowed to 
produce evidence in regard to the alleged payment, and that, should the Court of first 
instance find that the decree-holder had rcixived satisfaction to ^he full amount of the 
deiiree, the judgment-debtors should be absolved from all liability under the decree, could 
not be maintained. — Bam Lai v. Badhey Lai, 1. L. B., 7 All. 330. [Jan. 7, 1886.] 

The plaintiff, having obtained a decree against the defendant in the Court of Small 
Causes at Poona, applied, under s. 20 of Act XI. of 1865, to the Court of the Subbrdinate 
Judge at the same place for execution against the inimovrable property of the def?lndant. 
Notice having been issued to the defendant under s. 248 of the Civil Procedure Code 
(Act Xiy. of 1882) calling upon him to show cause why execution should not issue 
against him, he appeared and applied to be allowed to pay the jtidgment-dcbt by instal- 
ments, alleging that he was an agriculturist, and pleading his inability to pay in a lump 
sum. The plaintiff denied that the defendant was an agriculturist. Tim Subordinate 
Judge raised an issue to whether the defendant was an agriculturist, and I. •ving, after 
inquiry, found the issue in the affirmative, was of opinion that the decree should be 
qousidered a nullity, and should not be executed, inasmuch as the defendant being au 
agriculturist, the Court of Small Causes had no juri.«diction to pass it. On reference to 
the High Court, hefd that the Subordinate J udge was not competent to question the 
validity of the Small Cause Court decree, his duty being confined to enforcing it, on the 
** presentation of a copy of it and certificate,” as nrovided by s. 20 of Act XI. of 1865. 
Nor could he take any notice of the status of tne defendant as an agriculturist The 
only course opeu to tfie defendant was to apply to the Small Cause Court for a review of 
its judgment, for which purpose the Subordinate Judge might stay the execution of the 
decree as provided by s. 239 of the Civil Procedure Code (Act XIV. of 1882). — Kastur- 
shet Javershot o. Bam4 Kanhoji, I. L. B.| 10 Bom. 63. [July 6, 1885.] 

A judoment-debtob, once arrested and imprisoned in execution of a decree, cannot^ 
under the Civil Procedure Code, be again arrested under a frcsli writ of attachment on the 
mime decree. — Secretary of State for India in Counoil t>. Judah, I. L. R., 12 CaT. B52. 
[AprU 1, 1886.] 

On the 4th of March' 1884, a decree-holder applied to the Court ol^the Subordinate 
Judge of Moorshedabad (where the 8ecroe was passed) for transfer of the decree to the 
trict Court of Beerbhoom for execution. The transfer was made, and, on application by the 
decree-holder, the judgment-debtor’s properties in Beerbhoom were attach^. Thereupon 
the judgment^ebtor qbjected 18 the attachment, and obtained an order under s. 239 of the 
Code of Civil ProoMure, staying the execution-proceedings. Tho judgmeut-debtor then 
applied to the Court of the Subordinate Judge at Moorshedabad objeoting to the exeou-^ 
tion of the decree on the ground that it was barred by limitation. The objection waa 
oVerrided by the Subordinate Judge, and hie decision was upheld on appeal to Distriot 
Judge. On second appeal to the High Court, held that the Moorshedabad Court waii> 
oompeteot to hear and determine the plea of limitation. Seld also that the fact of tbd 
}udgineut*debior’s not raising the plea of limitation in the Beerbhoom Court did not^ 
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under the oircumsttanoea} preclude him from reljin^ on it in his subsequent applieation to. 
the Court at Moorshedabad.— Sriharry Mundul e. Murari Chowdhiy, I. h. a., iS Cal» 
257. [July 2, 188G.] 

r ' 

^tendinjc 240* Before passing an order under section 239 to stay exeoutioii, or for 

? Ctoto! ^ Power to requi^^ security restitution of property or the discharge of tho 
from, or impose condidons judgnient-debtor, the Court may require such 
upon, judgment-debtor.^ security from, or impose such conditions upon, the 
judgment-debtor as it thinks ht 

Ditto. 24i. No discharge under section 239 of the property or person of a judg- 

Liability . of judgaient- n»ent-dobtor shall prevent it or him from being 
deSfos discharged to be re- retaken in execution of the decree sent for execu- 
tion. 

• . A JTDOMENT-DEBTOK, oDco arro^tcd and imprisoricd in execution of a decree, cannot, 
under the Civil Procedure Code, be again arrested under a fresh writ of attachment on 
the same decree.— 8ecretary of State for ludia in Council o. Judah, I. L. B., 12 Cal. 
662. [April 1, 188G.] 

Ditto, 242. Any ord^r of the Court by which the decree was passed, or of 

j ^ r. u- u such Court of Appeal as aforesaid, in relation to 
Order of Court which pass- , , i n i »• 

<ed decree or of Appellate wie execution of such decree, shall be binding 

Court to be binding upon upon the Court to which the decree was sent for 
Court applied to. execution. 

Ditto. • 243- If a suit be pending in any Court against the holder of a decree 

stay of oMcution pending such Court, on the part of the person agunst 
suit between decree-holder wdioiii the decree was passed, the Court may (if it 
and juijgment.debtor. ^ think fit) stay execution on the decree, either ab- 
solutely or Oil such terms as it thinks fit, until the pending suit has been 
decided. 

t 

A DrcBEE-HOLDER hanug attached the projrwrty of his judgmeot-debtor in execu- 
tion, the latter applied for a stay of execution until the decision of a pending suit brought 
by him against the judgment-creditor. The Court allowed the application, continuing 
the attaciiment op tlio property, and stru(;k Uie cxecution-oase off the file. The decree- 
holder appealed to the Court. Huld that no appeal lay.— Nihal Ghand Chutto 

Lai 9. Kamesbari Daseee, 1. L. B., 9 Cal. 214. [June 3U, 1882.] 

kv order under s. 243 of the Civil Procedure Code stgyini^ execution of a decree 
determines a question relating to the e.xecution of the decree within the meaning of s. 244, 
and is, therefore, a decree within thc^neaniug of s. 2. An appeal, therefore, lies from 
such o{der.— Steel o. Ichchamoyi Chowdhrani, I. L. B., 13 Cal. 111.^ [Mar. 18, 1886.] 

D. — Queatiom for Court rocicuting Decree. 

Ditto. - 244 The following questions shall be determined by order of the 

f^ueatioDs to bo decided by* Court executing a decree, and not by separate suit 
Coui4 executing decree. (namely) — 

(a) questi^s regarding the amount of any mesne-protita as to which 
^he decree has direct^ inquiry ; • 

(h) questions regarding the amount of any mense-proGta or interest 
which the decree has made payable in respects of the subject-matter of 
a suit, between the date of its institution and the execution of the decree, 
or the expiration of three years from the date of the decree ; 

i(c) any other questions arising between tlie parties to the suit in which 
Uie decree was passed, or their representatives, and relating td the executioD, 
dii&charge, or satisfaction of the decree. 
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Kothing in this section shall be deemed to bar a separate suit for mesne- 
profits accruing between the institution of the first suit and the execution 
of the decree therein, where such profits are not dealt with by such decree. 

Wrbiib BXi application was made for the issue of execution of c^peree, and the District 
Mimsif made an order refusiup^ execution, the decree being one passed not in a regular 
suit, and governed by the one-vear lirnitii^ ton, and the SubordinaTo Judge on appeal re- 
versed the Munsirs order, apj^ing the three 3 'carR’ limitation, j^eld by tjie High Court 
that, as Act X. of 1877, s. 588, provided that orders passed in fippeal from Orders under s. 
244 should be final, no second appeal lay, and that the High Court could not interfefCtH 
under s. 622, as the Subondiuato Judge has jurisdiction to hear the appeal. — Susyapfik^^ 
Itdu V. Vaisya Saunyasi Razu, 1. L. R., 1 Mad. 401. [Sep. 10*1878.] 

Monbts realized as due under a decree, if iindul 3 ' realized, are recoverable Uy^dllf^li- 
cation to the Court executing the decree, and not by separate suit. The opinion of Stuart, 
C.J., in the Agra Saviiig.s Bank w. Sri Ram Mittcr (I. L. R., 1 All. 388), differed from. 
Haramohini Chaudharaiu v. Dlioninaiii Chaudliraiu (1 B. L. K., A. C., 193) and Ekaurip 
Singh V. Baij Nath Chatta[>adhya (4 B, L. R., A. C., Ill) distinguish^. — Partab Singh 
c. Beni Bara, I, L. R., 2 All. 01 ^ [Nov. 14, 1878.] 

Tiikbk is no appeal agsiinst an order mside under Act X. of 1877, s. 244, determining 
questions between the partie.s to a suit as to the amount of meuse-profiis recovered by the 
plaintiff subse<iuently to the decree, anti as tt) the amount pa 3 ’’abie on account of the costs 
'of execution of that decree. — Dalpatdliai Bhagubhai v. Amarsang Khcma Bhai, 1. L. B., 
2 Bom. 653. [Mar. 20 , 1878]. Sec also I. L. B., 5 Cal. 50. [April 1 , 1879.] 

A DKCRKK-HOLDEK, having assigned a share of her decree, applied several times jointly 
with such assignee for execution. On a subsequent application made b 3 " the original 
decree-holder alone, the Court, while gninting the application, directed that the proceeds 
arising from .such execution should onlx” be piid over to the co-decree-holders jointly. 
Jleld that the question in dispute being one between co-decree- holders, and not between 
parties to the suit or their reprcsentaiives, as contcmplatjj^l bj' .Act X. of 1877, s.*244, art, 
c, no appeal would lie from such order. — (.r^'amouoe v. Radhl Raman, 1. L. R., 5 Cal. 592. 
[Deo. 4, 1879.] 

An order refusing an application to execute a decree is n©t an adjudication within 
the rule of res judicata. — Hurrosoondar 3 '^ Dasscc v. Juggobundhoo Dull, I. L. B., 6 Cal. 
203. [June 28, 1880.] 

Thk power given by s. 329 of the Civil Procedure Code to make sficlt ^rder as the 
Court shall see fit must be construed with regard to the cirmmsUncos in respect of which 
the power is to be exercised. An order undoi^s. 329 should he the result of the fact that 
the defendant in the suit, who is precluded by the decree from disputing plaintiff’s right, 
unjustly instigates a third party, who has no real interest iu the propert 3 ’, to prevent the 
phuntiff from getting the benefit of his execution. A Court- has no power under this 
seotion to determine, as between the judgineni-crgditor and a third party obstructing the 
execution of the deyoe, important tpiestions on the merits which arc wholly unconnect-ed 
with, and cannot be affected hy, the fact that the obslrurlion is made at the instigation 
of the defoudant. — Govinda Nair e. Kesav.'i 1. L. B., 3 .Mad. 81. [Get. 27, 1880.] 

By a decree in an administration-suit, A was appointed Receiver “ to manage the 
estate.” A died, and by a subsequent order B wsis appoinled Receiver. One of the defend- 
ants in the suit applied to have B removed from the ollico of Receiver on the ground oS 
his alleged mismanagement of the estate. The application was refused. Jfehl that the 
order of refusal was appealable, whether tho former Code or the present Code fifjCivil 
Procedure was deemed to be applicable, being an order made in respect of a qiiestiou 
arising between tho parties to a suit roluing to the execution of the decree. — Mithibai 
* V. Limiji Nowroji Baniiji ; Harrivitflubhdos Cayiandas t\ Ardasar PrainTi Moos, 1. L. B-, 5 
Boift. 46. [Deo. 3. 1880.] 

Wrebb a decree-holder, declared to be ontitlod to pos-session of certain lands, subse- 
quent to decree ex§cute<l a^att4 in favour of his judgment-debtor, who was then in 
possession, and afterwards took out execution under his decree, held (on an objection by 
the judgment-debtor that, under these oircurastances, ho was entitled to possession) 
satisfaction of the decree not having been entered up, such objection could not be desdt with 
under s. 244^ of the Civil Prooedure Code. Held also that s. 268 of the Civil Procedure 
Code deals with the adjustment of any decree, and uot merely with the adjustment o£^ a 
mooey'*deoree.*-Baba Mohamed v. Webb, I. L. B., 6 Cal. 786. [Jan. 19, 1881.] 
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Whbb^ plaintiff in a suit prays that a person may be substituted on the record 
as the heir of a defendant who has died, the Judge should raise an issue as to nthefher the 
person sought to be substituted is the heir of the deceased defendant. In 1872, A brought 
a suit on a mortgage against ^he mortgagor, a Hindu widow, who died pending the suit 
A then applied that the suit should be revived against B as the representative of the 
pendant. B denied fhat he wa^ such representative, but the Judge refused to go into 
the question, made B a party, and gave A a decree for the sale of the mortgaged property. 
B subsequently brought a suit to have it declare|i, inter‘al\d, that the mortgage and decree' 
only covered the widowV* life-interest. Held that the su*t was not barred either as te* 
Judicata or under the provisions of s. 244 of the Code of Civil Procedure. — Kanai Lali 
Klian o. Sashi Bhuson Biswas, 1. L. B., 6 Cal. 777. [Feb. 9, 1881.] 

M, i^ho held a decree ;'»gainst S for possession of certain immoveable property and 
costs, assigned such decree to S by way of sale, agreeing to deliver the same to him on 
paj^bcnt of the balance of the purchase-money. He subsequently applied for exertion 
of the decree against S, claiming the costs which it awarded. 8 tliereupon paid the 
amount of such costs into Cqurt, and, having obtained stay of execution, sued M for such 
^decree, claiming by virtue of such assigumeut. The lower Court held that the suit was 
barred by the provisions of s. 244 of Act X. of 1877, and also, treating such assignment as an 
uncertified adjustment of such decree, that it was barred ^ by the terras of the last para« 
graph of s. 258 of that Act. Held that the suit was not barred by anything in either of 
those sections. The words any Court ” in the last paragraph of s. 2^ refer to proceed-* 
ings in execution and toAhe Court or Courts executing a decree. — Sita Bam v. Mahipal, I. 
L. B., 3 All. 583. [Feb* 21, 1881] 

3, alleging that a money -decree against him held by C bad been adjusted out of 
Court by a payment in cash and the delivery of certain property, and that M had, not- 
withstanding such adjvstnient, applied for execution of such decree, and recovered the 
amount thereof, as the Court executing such decree had refused to determine whether it 
Bad been .satisfied on the ground that such afljustinent had not been certified, sued M for 
the money which he had paid him out of Court. Jlel^i that the suit was not barred by 
the provisions of s. 244 of Act X. of 1877 or of s. 258 of that Act. The last paragraph 
of s. 25S means that the Coui^ executing the decree .shall not recognize an uncertified 
pay meiif or adjustment out ot Court. It does not prohibit a suit for money paid to a 
decree-holder out of Court, and the payment of which, not being certified, could not be 
recognized, and which the decree-holder had not returned, but had misappropriated by 
taking out execution of Aie decree a second time, and securing the amount in full through 
the Court. — Shadi v. Ganga 8ahai, 1. L. B., 3 All. 538. [Feb. 28, 1881.] 

One Khelut Chunder was entitled to a share in Pargaiia Alumpore. Before he ob- 
tained possession. Government revenue on the whole C'^tate fell due. Khelut failed to pay 
his sharer, and hie co-sharer, Kamiuee, to save the estate, paid the whole sum due, ana 
subsociuently sued Khelut for the amount, eventually obtaining a decree. Subsequently 
this decree became vested in one Butuessur, and the Pargana Alumpore came into the 
possession of Kaliprosono Ghose. Butuessur obtained an order for execution against the 
property of Khelut, and, having traDsf|rred his decree to the High Court, proceeded to 
enforce the decree against Krishto Mohinee, the widow of Khelut,^and her son, by at- 
taching the family dwelling-house in Calcutta. The widow and son then brought this 
suit against Kaliprosono to have the share of Khelut in Alumpore ascertained, and praying 
for a deer^ calling upon Kaliprosono to pay the aihouut of the value of the share <3 
Alumpore in satisfaction of Butuessur's decree. Held that the suit could not be main* 
tained so far as it attempted to make the decree a charge agair^t Alumpore. Questiona as 
^ part-satisfaction of a deerqp cannot, according to cl. c, s, 244 of Act X. of 1877f ba 
raised ia a serrate, suit. That section alludes to parties to the decree or their represeotap 
tivesf but it ia not on that account open to a plaintiff to evade the section by adding an 
unnecessary party to tlie suit. Held on appeal that the soit was rightly dismls^ ; &ai, 
as far as Butueasua^was concerned, it had already been decided that Butuessur was entitled. 
If he so chose, to execute his decree against the Calcutta property ; and that, there^ro, 
that question was ree Judicata ; and that, as regards the plaintiff’s claim, that the patni 
given by Kaliprosono to Hurry Churn should be treated part-payment to Butneasur, 
such a question could only be decided in execution-proceedings. Thdtdbe mqre existence 
of the agreement between Kaliprosono, Rutnessiir, and Hurry Churn, did hot entitle' the 
plaintiff to join them as co-defendants in the suit. That, ae far as Kaliprosono was con- 
cerned, the suit brought against him could only be treated as a suit to establish a chargO) 
or lien on l^i out of Calcutta, and therefore the Court had no jurisdiciion to t|y 
Krjsto M^^hineo Bossee v, Kaliprosono Ghose, I. B,, 8 CaJ. 402. [Mhtr; f 1881.] 
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• 

An order p^MBod on appeal by a High Court determining a question mentioned in s. 244 
of Act X. of 1^7 ft a final decree ” within the meaning of s. 696 of that Aot. ffeld there- 
for^ where such an order involved a claim or question relating to property of the value of 
upwards of ten thousand rupees, and reversed the decisions of the lower Courts, that 
notwithstanding the value of the subject-matter of the suit in which the decree was made 
in the Court of first instance was less than that amount, such order swas^appealable to Hei^ 
Majesty in Counou.— Kam Kirpal Shukul ». Hup Kuar, I. L. R.^3 All. 633. [Mmt. 14, 
Ifidl.J • » 

In 1878, a decree-holder, having received certain gridn from fhe judgment-debtor in 
satisfaction of the d^ree, failed to certify satisfaction of the decree to the Court in accords 
auce with the provisions qf s. 258 of the Code of Civil Procedure, l(j77, and executed 
decree nevertheless. In a suit for damages against the decree-lmlder it was hela tlidl t w 
judgment-debtor’s remedy for the wrong suffered was not taken awUy by the provisioiii of 
as, 244 and 258 of the Code. — Viraraghava Eeddi e. Subbak, I. L. it., 5 Mad. 397. (fMay 
IX, 1881.] 

An order for attachment and sale of property in execurtion of a decree is an order^ 
** of the same nature with ” an order made in the course of a suit for attachment of the^ 
debtor’s property. The latter order is appealable under s. 588, cl. r, of the Code of Civil 
Prooodure. It follows that an osier for attachment and sale in execution of a decree is 
(aooordiug to the requirement of s. 588, cl. jj “ of the same nature with appealable orders 
made in the course of a suit," and therefore is appealable under that soctiuu. — Polokdhajri 
Kai o. iUdha Persbad biiigh, 1. L. R., 8 Cai. 28. lJ^dc 23, 188]»J 

An order under s. 243 of the Civil Procedure Code staying execution of a mortgage 
decree obtained against the representatives in title of the mortgagor, on the ground that, 
owing to disputes among such reprcbeotatives as to their resj>ective shares in the property 
left by the mortgagor, an adiuiuistratiou-suit had been instituted and was pending, comes 
within ol. c of s. 244, inasmuch as the question raised thereby in a question arising oetweeis 
the parties to the suit in which the decree was passed and relating to the execution of the 
decree, and is therefore appealable. Whore such an order was made, it was ou 
appeal, that it was illegal, in so much that it prevented a secured creditor from availing 
himself of tho benefit of his security by realizing the prfi^orty specifically hypolliecated 
by the mortgage. — Krishna Mohiuee Hasi o. 8hyama Charau Nag, 9 C. L. R. 344. [Aug. 
29, 1881.] 

In execution of a decree on a mortgage-bond executed by fhe father of the judg- 
ment-debtors, since deceased, which decree directed that the mortgage-lieu should be eu-^ 
forced, by sale of the property specially mortgaged ; and, secondly^ if Mie debt re- 

mained unsatisfied, by the s^e of tiie other property in the possession of th.' judgment- 
debtors— the judgment-creditors proceeded to have the mortgaged proj^rty sold. After 
the issne of the sale-notification, and three days prior to the dale fixed for the sale, one of 
the judgment-debtors applied to have the sale stayed, on the ground that an admiuistra- 
tion-suit was landing with rospect to tho property of his father, the mortgagor, and also 
asked that a receiver might be appointed and arrangements made for the purpose of pay- 
ing oft the mortgage-debt and saving the properly ^'rom being sold. On this application 
the Court passed an qrder staying the sale. Held that such order was appealable, oeing 
8 question arising between the parties to the suit in which the decree w^as passed, and re- 
lating to the execution of that decree, and as such coming within the provision of cl. c, s. 
244, Aot X.of 1877 (Civil X’rocedure^'Code). Htild also that the Court was wrong is pass- 
ing such order, inasmuch as there were no reasonable grounds why a secured creditor 
should be debarred from enforcing his security pending the administration-suit.— Kristo-^ 
mohiny Bossee a. Bama Churn Nag Chowdry, 1. JLi. R., 7 Cal.«733. LAug. 29, 1881.J 

A SUIT will not lie upon a deeree the execution of which is barred by the provi^ons 
of the Limitation Aot. A suit may be brought in the High Court of Bombay upon a 
Judgment obtained in the Court qf Small Causes of Bombay. Tho eaecutiou of the 
decrees in such suits is rigorously confined tef immoveable estate^. The ground of tha 
interference of the High Court in such cases is that, practically, the judginent-creditar 
oould not recover his debt excej^t by process against tho immoveable estate of the debtor. 
In suoh cases the pjaiiit must contain an averment, and the plaintiff must establish to the 
sattsfactiou of the High Court, that there is not any suffioient moveable property of thei 
defendant amnst whioh decree of the Court of Small Causes oan be fully executed, and. 
that he has unmoveable property situated within the original jurisdiction of tho HigJh 
Court against whioh axeoutioh can be had. Moonshi Golam Arab e. Curreem Bux Shaikjl ' 
a. L, ^,.4 QaL fiSNU referred (p.— Fakirapa e. Fanduraugapa^ 1. L. R., fi^Bom. 7. 
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Whbbe a plaintiff, in bringing a suit for passession and for mesne-profit's^ ^pioai- 
mately estimates the amount of such niesue-profits at a certain sum, and obtains a decree 
trhioh leaves the amount due as mesne-profits to be ascertained in execution, he is hot 
boimd down to the amount ^claimed in his plaint, but if more is found due to him^ ho is 
entitled, on payment of further court-fees, to recover tho larger amount so found due. 
Baboojan Jha v. Byjinth Dutt*Jha (I. L. R., 6 Cal. 474) distinguished. A Court, in 
execution-proceedings, sannot look behind the decree when the decree does not limit the 
amount of wasilat to be awarded. — Jadoomony«Duboe v, Hafez Mahomed Ali Khan. I', li. 
B., 8 Cal. 296. [Dec. ^ 1881.] . 

• The holder of a decree against a firm caused certain property to be attached in exe- 
cution of J^he decree a# the property of the firm. One of the partners in the firm objected 
to the attachment on the ground that sucli property was not the property of the firm* but 
vruhis private properl^'. The Court disallowed the objection, whereupon such partner 
.appMed from the order disallowing the objection. Held that such order w'ks not one- 
under s. 244 (c) of Act X. of 1877, but under s. 281, and was therefore not appealable.-— 
Abdul Rahman v. Muhammad Var, I. L. U., 4 All. 190. [Jan. 13. 1882.] 

• 

A sriT for the recovery of monev- paid to a judgment-creditor out of Court in satis- 
faction of a decree, but not certified, is barred by s. 241 (.0 of Act X. of 1877 and by the 
last paragraph of s. 268 as amended by Act XII. of 1879. —rataukar v. Devji, 1. L. B., 0 
Bom. 146. [Jan. 24, 1882.] 

Where an order, eequiring the decree-holder to give security within three days, ie 
made under s. 546 by the Judge of the Court in which the decree was passed, and in 
vrhich the execution is pending, such order is appealable as a decree under the provisions 
of ss. 2 and 244 (cl. c). — Luchmeeput Singh v. Sitanalh Dosh, 1. L. R., 8 Cal. 477. [Mar. 
8, 1882.] 

A JUDGMENT-DEBTOR who claims to havc a sale of his land set aside on the ground 
<ff fraud committed by the judgnioni -creditor, wdio procured a sale without advertisement, 
and purchased the property without leave of the Court, is debarred from bringing a suit 
to set aside the sale, inasmuch as the qur^tioii is one arising between tho parties to the 
suit, anfi relates to the execution of the decree within the meaniiigof s. 244. — Viraraghava 
Ay>'aog4r v, Venkata Charydr, 1. L. R., 6 Mad. 217. [May 4, 1882. j 

An order directing an account is not an order in tho nature of a final decree, and ia 
unappealable : such an qrder merely directs certain proceedings to be taken, in order that 
a final decree mar thereafter be mode.— ^reenath Roy v. Radliauatli Mookerjeo, 1. L. R., 
9 Cal. 773. [July 7, 1882.] 

A Subordinate Judge admitted a plaint in forma pauperis^ but, holding that be had 
no jurisdiction to try the suit, returned the plaint to the plaintiff for its presenlatton 
in the proper Court, and ordered eacli partjito pay his own costs. After the presentation 
of the plaint in another Court, and before the termination of tho suit, the Collector ap- 
plied to the Subordinate Judge for execution of tlie order as to costs by*soeking tore- 
cover the amount of the stamp-duty from the plaintiff. The 8ubordiiiate Judgo refused 
to execute the order, on* the ground tliat the pauper-suit was still pending in another 
Court. His order was affirmed by tht* District Judge in appeal. On second appeal to 
the High Court, held that there was no appeal, and, tliereforo, no .sd^^ond appeal, under s. 
SM (cl. c) of the Civil Procedure Code (Act X. of 1877), against the order of the 8ul>- 
ordinate Judge refusing execution of tlio order as tdeosus, inasmuch as the question wa» 
not between the parties to tho suit. HM further that, under s. 412 rt Act X. of 1877, 
the Subordinate Judge had no jurisdiction to make Iho order for payment of court-fees 
iiy the plaintiff. The High Court accordingly, in the exerci.^e of their extraordinary 
jurisdictW, annulled the subordinate Judge’s order about costs, and all tho subsequout 
proceedings consequent upon that order. — Collector of Ratiiagiri v, Jan4rdau vithal 
Kimt, I, L. B., 6 Bom. 590. [July 20, 1882.] 

In 1876 a dcfiree was passed against as repre.seNtative of L, who diod pending tho 
suit, declaring N liable to the extent of tho assets of L which might have come td tho 
hands of N. In 1879 the decree-holder applied for execution of the decree, and, without 
proof that any of the assets of L hud come to the haticV of N, obtained an order, and 
attached lands belonging to N. N objected to the attachment, but^he Murisif, without 
inve.^tigatio^, rejec^t^ his claim, and directed N to bring a regular suit. The land was 
sold and purchased by A B. N, after an abortive attempt to obtain a review of tho 
Munsifs order from his successor, brought a suit in 1880 against the decree-^holder and A B 
to recover the land, field that as N was a partj to tho former suit within the meaning 
of s. 24i of the Civil Procedure Code, 1877, the suit w'ould not lie.— Anmdadbi Axnmyar 
i>. >'atcsfaa 4yyar I. L. B,, 5 Mad. 391. [Aug. 14, 1882.] 
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CBBTillN persoxiB, claiming by right of inheritance to 0, sued B, N, A, K, and o^ifaers 
for poraSiision of certain immoreable property, and obtained a decree, dated in August 
1876, for possession of the same. In the course of the litigation which ended in that, 
decree, 2^ nurohased certain immoveable property from B, A, and K. Z was subee- 
<meDtly dispossessed of such property in execution of the* decree of August 1876. He 
thereupon sued the holders of that decree for possession of the sspne/ al&ging that hie 
vendors had' inherited the same from 1), that it was not affected ly^ that decree, and t^t 
he had been improperly dispossessed of U in execution of that decree. Held by the 
Court that, the plaintiff not beiifg the re 2 >re^enfative of gny of the parties to the suit in 
which that decree was passed, in the sense of s. 2^14 of the Civil Procedure Code, but beinj^, 
if bis allegations were true, a purcha-sor from certain of the judgment-debtors of proper- 
ty not affected by that decree, the suit was not barred by the provisions of that section. 
Piirtab Singh v. Beni Kam (I. L. H., 2 All. 01) distinguished.* Observations by Stuart^; 
C.J., on his judgment in The Agra Savings Jluuk v. Sri Ram Slitter (I. L. R., 

888), and on the judgment of the Full Bench in Partab Singh v. Beni Ram (1. L. w, ff- 
All. 61) referring to the judgment. — Zauki Lai v. Jawahir Singh, 1. L. R., 5 Ali.^‘«.' 
[Aug. 25, 1882.] • 


Ok appeal from an order allowing :iu appliciition by the legal representative of a 
deceased decree-holder for execution, the Appelhile Court, holding that the applicant must 
obtain a certificate under Act XXVlI. of IHGO before be could iake out execution of the 
decree, made an order directing thaf execution of the decree should be stayed until the 
applicant bad obtained such certificate. Utld that such order ^ ell under s. 244 of the 
Civil Procedure Code, and was therefore appealable. Also, following the principle enun- 
ciated ill Luchinin o. Gaiigu Prasad (1. L. R., 4 All. 485), that the posse.s.sioD of a certifi- 
cate under Act XXVlI. of J800 was not an imperative condition precedent to the iu- 
stitutiun” of execution-proceedings by the represen lativc of a deceased decree-holder jbut 
that, where the judgment-debtor objects to the title of tlie person claiming to execute the 
decree, the Court should consider whether the objection is vexatiously raised or is a bond 
fide one. — Hoti Lai v. Hardeo, I. L. R., 5 All. 212. [Aug. 29, 188J.] 


A DECfiBE enforcing a Arst mortgage of certain property not being satisApd, the 
property was sold in execution of a decree of a later date «enforcing a second mortgage of 
the properly. Per Stuart, C.J. — That the decree ontorcing the Arst mortgage could not 
he executed against the property, but Iho holder of such decree was bound to bring a fresh 
suit against the purchaser of the property to enforce his det^ree. Per Straight, Brodhurst, 
aiid Tyrrell, JJ. — That a fresh .suit was the most convenient and expeditious remedy. Pev 
OldAcld, J.— That the purclia.ser not being the representative” of the judgment-debtor 
within the meaning of s. 244 (c) of the Civil Procedure Code, the holder of such decree 
must bring a fresh suit to enforce it. — Jugat Nurain r. Jag Rup, I. L. R., 5 All. 452. 
[Mar. 19, 1883.] # 

Ok an application for execution for the full amount due under a doorec by some of 
several joint decree-holders, the judgment-debtor objected to execution being granted for 
the full amount of the decree on tlio ground that he had already paid off a large portion 
of the monoy due under the decree to B, one of the joint decree-holders. The payment 
was made out of Court, but B, who claimed to l!e eutitled to a 12^-unna share in the 
decree, certiAed the ])ay incut in the manner prescribed by s. 258 of the Civil Procedure 
Code (Act XIV. of 1882), and represented that liis claim had been satisfied in full* The 
other joint decree-holders denied B^s right to the 12^-anna share claimed by hua, and 
refused to recognise the payment said to have been made to him. The lower Court dis- 
allowed the objection, and granted execution for the full amount of the decree. Held 
that, regard being had to the provision.^ of the General Clauses Act (1. of 1868), the' 
word ‘‘decree-holder” in s. 258 of Act XJV. of 1882 should be read in the plural, and 
looking at the provisions of s. 231 of the later Act, the Court ought not to recognis6«pay- 
nients made out of Court, unlei^ made and ccrtiAcd for the beucAt of all the joint decree- 
holders of any portion of the decree in ex<!ess of that to which the de«^ee-holder so paid 
is uudisputcdly entitled. Held also that a jiidft,'ment-debtor is entitled to oredit for any 
sum paid bond fide to one of several joint decree-holders, and duly certiAed to the Court 
by tne latter, and that the other joint decree-holders cannot execute the decree for more 
tli&n their own s^ie. further that in this case the lower Court was wrong in 

wholly ignoring the payment certiAed by the decree-holder B, and that it should have 
determined, whether the payment to B was a fraud on the other joint decree-holders ; 
and, eecondl^^ what amount the latter were entitled to have out of the whole decree, the 
latter being the main que.4ion botweeix the applicants for execution and the judgment^ 
debtor, ana as such clearly within the scope of s. 244 of the Civil Procedure Code. 
Seel^Bet Nyna Kooer e. Doolee Chund (22 W. B. 77), Arojeswari ChowdhniBee.a. 
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Tripoon 8oondete Beln (3 C. Ii. B. 518), and Mahima Chandra' Boy «. Byaii, Mohan 
Choardhry (2 B. L. B. Ap. 48). — Tarrudk Chander Bhuttaoharjee v. Bivondro Math 
Sanyal, 9 CaL 831. lAprit 15, 1883.] 

In a suit to recover posaession of land, the defendants resisted execution^ on the 
ground that they <wei^ cultivators, and that the decree only authorized the plaintiif to 
recover possession *08 prpprietor. The objection was overruled, and the defendants were 
ejected. They then sued Ut set aside the order jnade in the execution -proceedings and to 
recover possession. Selik that thcc suit was barred under a. 244 (cl. c) of the Civil Proce* 
dure Code.— Najhan o. Mahomed Talci Khan, I. L. B., 9 Cal. 872. [April 19, 1888i] 

8 HQgTOAGBD four parcels of land to M. M obtained a decree amnst 8 directing 
the sale of the lands mor%aged. 8 died, and K was brought in as his repremtative 
under s. ^234 of the Gbde of Civil Procedure. M applied for execution against the 
lan^tnortgaged as assets of S. K objected to the sale of three panels, on the ground 
that one parcel belonged to himself (K), and two to the family to which 8 belonged, and 
of which K was the manager. The District Muiisif investigated these questions under 
b. 244 of the Code of Civil Procedure, and directed that execution should proceed against 
all four parcels. The District Court on appeal reversed the order of the Munsif on the 
ground that he had uo power to decide these questions unrler s. 244, and that the proper 
course was for M to attach the properties and for K to make a claim. This course Was 
adopted, and K’s claim was rejected, and the four parcels were sold aud bought by V. 
K thereupon brought asf uit against M and V to cancel the sales to V. Held that, by 
virtue of s. 244 of the Code of Civil Procedure, the suit would not lie. — Kuriyali e. 
Mayan, I. L. B., 7 Mad. 255. [Nov. 20, 1883.] 


A SUIT for money having been brought against the holder of an impartible zamin- 
d4rf, a decree was passed in 186*7 by consent to the effect that the zamfnd&r undertook to 
p^y a certain sum by yearly instalments and hypothecated certain land as security. A 
memoraudiim of this decree was registered under s. 42 of Act XX. of 1866. The last in- 
stalment fell due in February 1870. The decree was kept alive against the zamtndir up 
to his dgath in 1873. Upon the death of the zamind4r profxsedtngs in execution were 
taken against his son who suiv^eeied to the zamiridarf, but were set aside on appeal. In 
January 1882, a .^uit was brought against the son to recover the amount of ^e last in- 
stalment due by bis father under the decree of 1867. Held that the suit was neither 
barred by the provision:^ of s. 244 of the Code of Civil Procedure, nor by limitation.— 
Aruuach^a v. ^imindar of Sivagiri, I. L. B., 7 Mad. 328. [Dec. 27, 1883.] 


The w'ords, “ the follow ing questions shall be determined by order to the Court exo- 
cuting the decree,’* of s. 244 of the Code of Civil Procedure, must be interpreted to mean 
the Court executing the decree at the lime when the application is made, and that they 
do not include the Court which has executed the decree, and has, therefore, become 
tus ojficio. — Fakaruddin Mahomed Ahsan v. Official Trustee of Bengal, 1. L. B., 10 Gal* 
538. [Feb. 21, 1884.] 


A JUDGMENT-DEBTOR sued the decree-holder for recovery of possession of certain land 
which had been sold in execution of the decree, and to set aside the ^ sale on the ground 
that th^ land was not liable, under s. 9 of the N. W. P. Bent Act, to sale in execution of 
decree. Held that the question at issue between the xmrties was clearly one relating to 
the executing and satisfaction of the decree, and that the suit was therefore barred ^ the 
provisions of s. 244 of the Civil Procedure Code. — Janki Singh v. Ablakh Singh, I. JL. B.» 
6Jkll. 893. [May 26, 1884.] * ^ 

A OTXiMBNT-DEBTOB, alTeging that his right as occupanoy-tenant of certain land had 
been sold in execution of the decree, sued the decree-holder and the auotion-purohaser 
to set aside the sale as illegal under s. 9 of the N. W. P. Jlent Act. The Court of Arst 
instance decreed t]^e claim, and ordered the defendanl-decree-bolder to refund the pur- 
chase-money. Held that, as between the Tlefcndant-decree-holder and the plaintiff, the 
question at issue was one arising between the parties to the suit in which the decree vM 
passed, and relating to the execution, discharge, or satisfaction of the decree, and . was 
therefore, under s. 244 of the Civil Procedure Code, to be determined by the Chart ex- 
eeoting the decree, and not by separate suit. Janki Singh v. Ablakh Singh (I. JU. B., 6 
Ail. 393> followed. Held also .that, amrt from this consideration, it w£i beyond the 
lower Court’s xMwer to make an order directing the decree-holder to r^uttd the purchase-, 
money, that being a matter between two co-defendants which was not raised, and could 
not be deoided, in the preeent suit*— Bam Gopal v, Khaiali Bam, 1. L. B„ 6 AIL 
[Juno 13, ^8W.] 
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A ; upon tho attachment of certain land in execution of decrees 

IMttsed aifiiiist him personally by the Revenue Court, instituted a suit for declaration and 
eatabllshlkieiit of his right to such land, not as his own property, but as wakf^ of which 
he wtM mntawtiU or trustee. Held that^ inasmuch as the plaintiff was not suing in hia 
own right, but in his capacity as custodian, trustee, or manager of the property, and 
he therefore, be taken to dll a character separate fr<^ that iif wh\ch the <i^rees 
were 'passed against him by the Revenue Court, his suit was not baited by the provisions 
of 8. 244 of the Civil Procedure Cpde. Madho Prakash Singh v. Murli Manol!^ (I* L. 

B., 5 All. 406) and Shankar Dial o. Amir Haidar (I. L: R., 2 All. 762) referred to.— ' 
Nath Hal Das e. Tajammul Husain, I. L. R., 7 All. 36. [July 23, 1884. J 

Tam previsions of s. 244 of the Civil Procedure Code govern ^uafly the procedure of 
the Court which passed the decree when executing such decree,* and the Court to which 
the decree is sent for execution. Cooke c. Hiseeba Beebee (N. W. P., H. C, 
p. 181), referred to. All ord.irs staying execution of decrees, whether passed by the Codel' 
which passed the decree, or Vf the Court to which it is sent for execution, are “ questions 
arising^ between the parties the suit in which the decree w'as*passed, and relating tifthe » 
execution," thereof, within the moaning of s. 244 (e) of the Civil Procedure Code, and, 
ns such, appealable, irrespective of the provisions of s. 588. Kristomohiny Dossee o. 
Bama Chum Nag Chowdry (I. L*R., 7 Cal. 733) and Luchmeeput Singh a. Seeta Nath 
Doss (f. If. R., 8 Cal. 477) followed. The widest meaning should be attached to cl. e 
of 8. 244 of the Civil Procedure Code, so as to enable the Court of first instance and 
tho Court of Appeal to adjudicate upon all kinds of questions arislbg between the parties 
to a decree and relating to its execution. There is no provision in the law which empowers 
the (^urt passing a decree to set aside tho proceedings under which the decree-holder has 
already been placed in i>os<;ession in execution of his decree. The provisions of s. 243 of 
the Civil Procedure Code have no reference to a case in which execution has already been 
carried out, and the decree-holder jilaccd in possession of the property decreed to him. — 
Ghazklio e. Fakir Bakh^li, 1. L. R., 7 All. 73. [Aug. 7, 1884.j * 

Thr consideratioii for a mortgage consisted partly of the amount of two decrees held 
by the mortgagee against the mortgagor. Tho mortgagee having sued to enfoaee the 
mortgage, the mortgagor pleaded failure of consideration aw a* bar to the enforcement of 
the mortgage. This plea was based on the allegation that the mortgagee had not certified 
tho adjustment of the decrees as provided by s. 25B of the Civil Procedure Code, and they 
were still in force under the terms of that section. Per Duthoi^ J., that tho failure of 
the mortgagee to certify the adjustment of tho decrees did not constitute a failure of 
oousideratioii, because he did not covenant to certify such adjustment, and it was not, in 
Caot, necessary for him to do so ; because he could not seek execution of the decrees on 
the ground that, though unsatisfied, they were still in force under s. 268 of the Civil 
Brochure Code, without becoming liable to penalties; and because, if* the nortgagor 
considered the entering up of the adjiustment m the decrees to be imperative, be had his 
xemedy by application to the Court in the terms of s. 258. Per Mahmood, J., that tho 
' adjustment of a decree out of Court, if never certified to the Court, is, under s. 258, in- 
effectual only so far as the execution of the decree is concerned ; that there is nothing in 
the Contract Act to make such an adjustment iiivadid as the consideration for an agree- 
ment; that an agreement founded on such considcnition may be enforced without defeat- 
ing the objects of s. 258; and that consequently there was, in respect of the amoilut of 
the decrees, valid consideration for the mort-gsigo. Gunamani Dasi r. Pran Kishori Dasi 
f 8 B. L. R. 223; 18 IV. It. 66), Afcer Mahomed Kai^em Jew harry v. Khetoo Bibeo 
{20 W. R. 160), Guni Khan v. Koonjo Behary Sein (3 O. L. U. 414), Davlata r. Gaiiesh 
Shashtri (I. L. R., 4 Bom. 295), Sha<ii r. Gaiiga Suhai (1. L. R., 3 All. 538), and Sita Ram* 
e. Mahipal (I. h. E., 3 All. 533), followed. Patankar v. Dcvji*(I. L. R., 6 Bom. 146^ and 
Fundrahg Bamchandni Chowghiile v. Narayau (I. L. R., 8 Bom. 300) dissented from. — 
Bamghulam v. Janki Rai, 1. L. R., 7 All. 124. [Aug. 15, 1884.] 

Ik 1877 the plain||jffs sued the defendant for possession of certain pi^pperties, and ob- 
tained a deoreo. In execution of this decree, the^plaintiff, on 12th of July 1879, obtained 
. formal possession of the properties sued for. The defendant continued to remain in actual 
possession and occupation of a portion of the premises, and refused to give up possession 
of the same to the plaintiff^ wno served him with a two months* notice to quit in June 
1881. The plaintin did not evict the defendant iu execution of the decree obtained by 
him against the defendant^ but instituted a fresh suit for that purpose. Seld that 
such a suit would lie. SemhU, that the delivery of formal possession in execution of m 
.decrep for possession gives a cause of aotioii, a|piiiist a defendant who remains hi occupa)- 
tion of the promises, which may be enforced in a regular suit.— Shaiua Churan Chatterii 
0 . Vadhub Chuudra Mookerji, 1. L. R., 11 Cal. 93. [Sep. 12, 1884.] 


O. P. 23. 
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The plaintiff in a suit for possmion of immoveable property obta!n64 ^ 4^oree for 
poepesftion thereof, and ip execution of the decree obtained poseeMion of the proper^* 
This decree waa subsequently reversed on appeal by the defendant. The.deoM of the 
Apj^llate Court was silent ii^ respect of the mesne-profits which the plaintiff had received • 
whue in po^ssieti. The daepdant instituted a suit to recover those profits. per 

Petheram, C.J., and Oldfield, Brodhurst, and Buthoit, J J., that the suit was not barred by s. 
244 of the Civil ProoeSlure Code, the question raised by such ;iuit, although it might have 
arisen out of the decree of the Appellate Court, not relating to the execution^ discharge^ 
or satisfaction of the decree/’ within the meaning of that section (because, at the time^ 
iko such question hud arisen or was in existence), and therefore not one in respect of which 
a separaic suit is barred by that section. Partab Singh «. Jleni Bam (1. jL. B., 2 All. 
61) distinguished by Oldfield, J. Per Mahmood J. — That the suit was not barred by s. 
2^ tb^ mesne-profits bought to be recovered not having been realized in execution of tifae 
dome rever^ on appeal. Per Diithoit, J. — The words in d. c of s. 244,^ any other 
questions arising,’’ &c., should be read as “ any other question dtrecilv arising otber->, 
wisejvhe most remote iiiquiaics would be fiossible in the ewcution department*— Baut 
* Ghulam e. Bwarka Kai, 1. L. B., 7 All. 170. [Nov. 19, 1884.] 

G OBTAINED a decree against R for possession of a house, and in execution tberiwf 
obtained possession. On appeal, the decree was set asidc^by the High Courts whose deorew 
did not direct that the appellant should be restored to possession, and was silent as to mwna- 
profits. Meld that, with reference to s. 583 of the Civil Procedure Code, R was entitled 
to recover possession of^he property in exet^ution of the High Court’s decree, but that^ 
with reference to the decision of the Pull Bench of the Court in Ram Ghulam c. Dwarka 
Bai (1. L. B., 7 .^1. 107), he could not, in exeemtion of that decree, recover mesne-pro* 
llte.-Gannu Lai v. Bam 8ahai, I. L. K , 7 All. 197. [Dec. 4, 1884.] 

The ancestors of B mortgaged their .share in a certain mehol to A. Subsequently B 
•became entitled to this share in the mchal, aiid A obtained a decree on his mortgage, in 
execution of which the right, title, and interest of B was sold and ]^rchased by C. Sub* 
sequently to this latter decree and sale, H obtained a docroo against D for poesession of cer- 
tain lands which were proved to belong to this mehal. K then obtained a decree a^inst 
B, in execution of wliieh the right, title and interest of B in this same mebal was sold and 
purchased by P ; C and F transferred their rights under their respective purchases to E. 
£ thereupon, puroha.«or of the right, title, and interest of B from F, am ted to execute 
the decree obtained by S against D. This application was rejected by the Subordinate 
Judge, but on appeal to the District Judge was allowed. B thereupon applM to the 
High Court to have this order set aside. Held that the order should be set aside, inas* 
much as no appeal lay from the order of the Sulmrdinate Judge, the order not beiticf % 
decree within the meaning of ss. 2 and 244 (els. a, b, and c) of the Civil Prooedure Code* 
— Mobabir 8iug% a. Bam Bagbowaii Cho>vJ>ey, 1. L. B., 11 Cal. 160. [Deo. 12, 1684.] 

A 6C1T upon a bond specially registered under the provisions of s. 68 of Act XX* of 
1866 for an amount less than Hs. 500 is cognizable by a Mofussil Court of Bmall Causes^ 
and under s. 566 of the Code of Civil Procedure no second appeal lies to the High Gouri 
against an order passed on an application for execution of a decree made in sueh a suit* 
Qutere . — Whether an appeal lies stall against such an order passed ia proceedings talMm ia 
exectftion of such a decree. — 8ri Uullov BhattacUarji v. Balmram Chattopadhyn, I. L. B.* 
11 Cal. 169* [Jan. 23, 1885.] ^ 

No second appeal lies to the High Court against an order passed on mo applicatUm for ^ 
execution of a d^ree made in a .suit under s. 53 of Act XX. of 1866. — 8rt Biulov Bhattu* 
e. Baboram Chattop^ya, I. L. B., 11 Cal. 169. [Jad. 23, 1885.] 

Tn execution of a decree certain property w'tis sold in pursuance of an order Ul^dar s. 
244 of the Civil Prooeduro C<Kle, and purchased by a person not a party to the suit^ who 
subseqtmntly obtained possession of the property. That order was subsequently set aside. 
In a suit the^udgment-debtor to recr^yor pos-sessimi of the proftlrty from we auction* 
purchaser by setting aside the sale. Held that the order directiug the sale had the'foroe 
of a decree, and that the plaintiff \va.s not entitled to the relief claimed. — Jan All «. Jan 
Ali Chowdry (10 W. E. 164) followed. >-Murari 8ingb, I, L. E., 11 Cal. 362. [Feb. 17» 
18850 

^ Whebe certain property was attached in execution of a decree passed a bond 

against the legal representatives of the obligor, and the jutonent-debtore objeoted to the 
attaohment on the ground that the property wav not part oi the obligors OstatO ttid tii^to 
to be taken iu execution of the decree, bat was property which Uicy eoiild claim in tboir 
own^righi, held that the nmtter in dispute was one l^tween the partfes to the suit U 
nich the decree was passed, and relating to the execution, discharge, or satfsfaotloti of Um 
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^aeree witbio the meaning of s. 244 of the Cml Procedure Code, and wa^ therefore, to be 
dbtemiiiied fn the execntien department and not by reguliur suit. . Choirdry Wahed AH «. 
JUttpaotiAat Jutnaee, (11 B. L. B. 165), Shankar Dial e. Amir Haidar (1. L. Bi., 2 AU. 
T'bS), and Nath Mai Das e. Tajammut Husain (I. |i. B., 7 All. 36), referred to. Per 
HatniKkid, J.— ^That the turning point upon which the applijoation of the rule contained 
tn s. 244 of the Civil Procedure Code barring adjudics^ion in a regiHar suit depends, jb 
whether the Judgment-debtor in raising objections to execution hf a^ree against anj 
property, pleads what may at^^logically ^be called ayW tertii, or ft right whic^ althou^p 
no l^resents it, belongs to a title totally separate from that which he persoually holds pa 
•Ooh ]^EWperty. Kanai Lall Khan v. Sashi Bhuson Biswas (18 W. B. 102) ; dissentM 
fhmi.-^Bam Qhulam e. Hazaru Kuar, 1. L. B., 7 All. 547. [Feb. 24, 1885.] 

Tub transferee of aMecree for costs, associating with him the transferoiy made ap 
application under s. 232 of the Civil Procedure Code to be allbw^ to execute the decree. 
The application was opposed by the judgment-debtor, and was rejected ; and 
r<derred the transferee to .. regular suit. After taking various proceedings ineffeo1m'*y, 
he instituted a suit for thJrccovery of the sum to which ho w'as entitled as costs 
the decree transferred tomim. Held that the plaintilf, at the holder of the decree by^ 
assignment, could only recover the amount under it by executing the decree, and not by 
8 separate suit ; but that he was entitled to have a decree declaring that the assignment 
to him of the decree-holder’s rh^lits under the decree was valid} and gave him a right to 
Oxecute it, and that the Court’s order under s. 232 which disallowed the execution was an 
improper one, a suit for this relief being maintainable ; for, there being no appeal from 
orefers under s. 232, there would otherwise be no remedy, and Iftiat, looking at the plaint 
and the Issues on which the parties were divided, and the fact that the Court which reused 
the plaintiff’s application for execution referred him to a regular suit, this relief might 
properly be given in the present suit. Per Mahmood, .1., that the suit was •maintainable, 
inasmuch as the present plaintiff never having been accepted oi^ the record as holder of 
the decree, the questions which w*ere dis]>osc^ of by the Court executing the decree, as 
between the plaintiff and the judgment-dobtor, could not be regarded as questions with 
s. 244 of the Civil Procedure Code. —Bam Bakhsh v. Panna Lil, 1. L. B., 7A11. 457. 
[Mar. 6, 1886.] 

Cbbtaix property was mortgaged by A to B. Subsequently this property ^'as pur- 
chased by C at a sale held in execution of a decree obtained by a third person against A. 
B then brought a suit on his mortgage-bond against A and C, and obtained a decree for the 
sale of the mortgaged properties, and also a |)ersonal decree against A. .B assigned his 
rights under this decree to C, who applied for execution under s. 232 of the Code. A ob- 
jected to execution issuing, relying on proviso h to s. 232. Held that proviso 5 to s. 
232 applies only to decrees for money personally due by two or more persons ; and that 
the decree obtained by B against A and C not being a personal decree against C (he hav- 
ing been made a defendant only by reason that he had purchased the mortgaged property 
subject to the mortgage-debt), C, us assiguee^f B, was entitled to take ouf execution. — 
Lslla Bhagun Pershod v, Holloway, I. L. B., 11 Cal. 393. [Mar. 6, 1866.] 

Thb words “ subsisting decree, ” in the proviso to s. 316 the Code of Civil Proce- 
dure refer to a decree which is uureversed and iu full force, and not to a decree the exeou- 
'fion of which is barred by limitation. Where a dberee under which a sale takes place re- 
mains unreversed, iffid the sale under it has been conlirmed, a sale certificate will operate 
as a valid transfer of the pro()orty sold, notwithstanding that the sale has actually taken 
place at a time when excMuition #f the decree is barred by limitation. — Sarodu Churn 
Chuokerbutty v. Mahomed Isuf Moah, 1. L, B., 11 Cal. 376. [Mar. 10, 1885.] 


Ak objection by a judgmetit-debtor to %sale iu execution of a decree on the ground 
that the property which was the subject of sale was not legally saleable, is not % matter 
which can be entertained by the Court under s. 311 of the Civil Procedure Code, saas to 
afford a ground for setting aside the sale on account of material irregularity iu publishing 
or conducting it. Ram Gopal v. Khiali Bam (1. L. B., 6 All. 448) and Jauki Biiigh v. 
A1)h^hh. Siii|^ (I. D. B., 6 All. 293) distinguished. Per Mahmood,* J. — The scope of 
a. 244 of the Civil Procedure Code is limited to matters connected with the execution of the 
deem between the docreo-holder and the judgment-debtor, and cover all the questions 
which may arise between th# decree-holder and the judgment-debtor relating to the exo- 
oution, &o., of thft aecree. Questions that may arise after the sale are not, strictly speak- 
ing) <}UCstions relating to the execution, discharge, or satisfaction of the decree, within the 
messing of bl. dy s. 24t ; but as soon as there has been a sale, the execution of the decree, so 
far as the decree-holder is concerned, is over, and the question whether the purebasef fane 
purchased anything by the sale is not a question as to the execution of the decrae-hblder's 
aecree. AlsojierMahmood, J.— The expression, “ conducting the sale,” as used in s. 3il of 
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the Civil Procedure Code, does not include any proceeding unconnected with theaetnal car- 
rying out of the sale, but refers to the action of the officer who makes the salor'^nd nob 
to anything done antecedent to the order of sale. — Olpherts c. Mahabir Peiohad (L* B.v 
10 Ind. Ap. 26) referred to.?— Bamchhaibar Misr o. Bechu Bhagat» 1. L. B., 7 AU. 641. 
[Mar. 21, 1885.] 

Meld that pdlrsoss other titan the decree-holden, or the persons whose property was 
sold in executioii'of decree, were not competent to apply to the Court under s. 311 of the 
Civil Procedure Code to set aside the sale. in who^ name property had been pur- 
chased at an execution* sale which was improperly set aside, brought a suit to have the 
order setting aside the sale reversed, and the sale confirmed in her favour, and for a decla- 
ration that the property was not liable to be sold in execution of a decree of the d^end- 
ants agaifist third pef sons^ under which it bad been attiu^hed and advertised for sale. Meld 
that such a suit could only be maintained under s. 42 of the Specific Belief Act (I. of 1877), 
but* that 8. 244 of the Civil Procedure Code indicated the intention of the Legislature that, 
such questions should be determined in the execution departrfent, and, reading together 
the provisions of ss. 244, 27(^ and 283 of the Code, the suit wis premature, end therefok'^ 

. not maintainable. — Man Kuar c. Tara Singh, I. L. B., 7 All. o83. [Mar. 28, 1885.] 

Where, certain property having been attached in execution of a decree, the repre* 
sentative of the judgment -debtor objected that the propetty had been acquired by hin^elt 
and liot inherited from the judgment-debtor, and was therefore not liable in execution, 
ield that the question was one which must be decided in the execution department under 
8. 244 of the Civil Procedure Code. — Bam Ghulam v. Uazaru Kuar (1. L. B., 7 All. 547) 
referred to. — Sita Bam v. Bhagwan Das, I. L. B., 7 All. 733. [Mar. 30, 1885.] 

defendant obtained a decree against the plaintiff as representative of bis (the 
plaintiff’s) deceased uncle, and in executiou he attached the property in dispute. The 
plaintiff objected to fhe attachment, hut his objection was disallowed, and the property 
was sold. The plaintiff did not appeal against the order disallowing his objection, but 
filed the present suit to establish his right. Both the lower Courts allowed the plainiifTs 
claim. On appeal by the defendant to the High Court, held, reversing the decree of 
the Courts below, that the plaintiff’s suit was not maintainable. The question raised in 
the present suit was one which *6ught to have been taken in the execution proceedings iu 
the former suit under s. 244 of the Civil Procedure Code (Act XIV. of 1882) ; and having 
been, as a fact, raised and decided against the plaintiff, he could not bring a separate suit. — 
Kimba Harisliet c. Sitandm P^raji, 1. L. B., 9 Bom. 458. [April 6, isi^.] 

A DECREE-HOLDER, having attached the property of his judgment-debtors in execu- 
tion of the decree, obtained an order for sale of the attached property. Prior to sale, the 
judgment-debtors made an application to be declared insolvents, and obtained an order 
under 8tat. 11 aisd 12 Vic., c. 21, s. 7, by which their property was vested in the Official 
Assignee. An application was then made ^y the OlUcial Assignee to the Court in which 
the execution of the decree was pending, for the relof^se of the property from attachment, 
and that the property might be made over to him. The Court dismissed the application. 
On appeal, the District Judge reversed the first Court’s order. Jfeld that the matter did 
not come before the Court of first instance under s. 49 of Stat. 11 and 12 Vic., c. 21, inas- 
much as t^at section refers to cases whore the insolyent’s schedule has been filed, and to 
debts nr demands admitted therein, and, in the present case, no schedule had been filed at 
the time of the Official Assignee’s application ; and t^e Court could, therefore, only enter- 
tain the application under the provisions of the Civil Procedure Code relating to the exe- 
cution of decrees. Seld that the Official Assignee could not be held to be a represrata- 
4ivo of the judgment-debtors within the meaning of s. 244 df the Civil Procedure Code, 
and his ai^Uoation was not one relating to the executiou, discharge, or satisfaction of the 
deoiQee. Meld that the Court of first instance bad only jurisdiction in the matter under 
s. 278 of the Code, and disposed of it under that section, and that the District Judge had 
DO jurisdiction to entertain the appeal. — Kashi Prasad v. Miller, 1. L. BL, 7 All. 752. 
[April 16, 1885.T 

In execution of a decree by B, S, another creditor, claimed a rateable share of the 
proceeds resized. His claim was rejected. Pending an application to the High Court 
under s. 622 of the Code of Civil Procedure to sot aside this orders the share claimed 
by 8 was detained in Court at his request. The High Court rejected the appli^tion of 
8, and B took out execution for the costs incurred therein and for interest pn the sum de- 
tained in Court at the request of 8, Meld that the interest could not be award^ to B in 
execution of the decree for costs. -Sanjivi v, Bamas4mi, I. L. B., 8 Mad. 494. fApril 17, 
1885.] 
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A obtained by a mortgagor, wbioh declared that the mortgagee should deliver 

U]^ poss&uoii on payment of the sum found due to him, and having been executed for 
tfafree years,- a purchaser of the equity of redemption sued the mort^gee to redeem; 
SMd that this suit was not barred by the former decree, and that the plaintiff w'as entitleid 
to^ redeem. 8&mi v, Somasundram (I. L. R., 6 Mad. 119)'approve(f. Gan S&vant 'B&l 
Savant o, N4rayan Dhond Savant (I. L, R., 7 Bom. 467) dissented from. — Raruthas&mi 
V. Jagandtha, I. L. R., 8 Mad. 478. [April 27, 1885.] , 

Is 1879, D obtained a decree against S. S gave security for the satisfaction of the 
decree, whereupon D agreed not to take proceedings in execution. ^In breach of this agree- 
ment D in the same year applied for execution, and sold certain immoveable property 
belonging to S, of which became the purchaser. K did not apply for possession until 
1888, in which year he applied for and obtained possession oC the property. ^ alleged 
that he then for the first time became aware of the sale, and that^y the fraud of JjLj.. 1 
K he had been kept in ig^mnce of the execution-proceedings taken by 1> 
the ' above-mentioned agrel^pnt, and within thirty days after K obtained po8«^ he 
(8) applied for a reversal clthe orders which had been passe^ in the aforesaid ff%uduleut 
proco^ipgs. The Subordinate Judge held that the application was barred by art. 166 of « 
sch. 2 of the Limitation Act (XV. of 1877), and referred the applicant to a separate suit 
to set aside the sale. On application to the High Court, held that a separate suit 
would not lie, and that the relief sought by S coiild only be obtained, at all events as 
against D, by an application under s. 244 of the Civil Procedure Code (Act XIV. of 1882). 
Meld also that art. 166 of sch. 2 of the Limitation Act (XV. ^f 1877) did not apply. 
That article, as amended by s. 108 of Act XU. of 1879, only applies to applications made 
under s. 311 or s. 294 of the Civil Procedure Code seeking to set aside a sale on the ground 
of a material irregularity in publishing or conducting the sale, or on the ground that the 
decree-holder has purchased without the permission of the Court. — Sakharam Gkivind 
Kale V. Hamodar Akharam Gujar, I. L. 11., 9 Born. 468. [April 29, 1885.] 

Thbbs out of six decree-liolders sold their share in the decree to A, who thereafter 
made an application to the Court under s. 232 of the Code of Civil Procedure. This 
application was dismissed on the ground that A’s purchase was made benami for some of 
the judgment-debtors. In a subsequent suit brought by A and the persons who were said 
to be the real purchasers, it was contended that a separate suit was barred under the 
provisions of a. 2^ (ol. c) of the Code of Civil Procedure. Meld that A was not a party 
to the suit in which the decree was passed, nor the representative of ^ any such party, and 
that the suit was not barred. — Halodliar Shaha v, Harogobiuck Das Koiburto, 1. L. R^, 
12 Cal. 106. [July 4, 1885.] 

B OBTiJNSD a decree ou a settlement of accounts made with V as trustee of a mutt. 
V’s title as trustee having subsequently been negatived by decree, and the title of 8 declar- 
ed, B applied to execute his decree against the property of the mutt, and^to have S substi- 
• tuted as party to the suit in place of V., The^ppUcation was rejected b ' the Mdusif, but 
oil appeal the District Judge made S a party, and reserved fur determfn; ion in execution 
proceedings the question w'hether the debt was contracted for the benefit of the mutt. 
Meld^ that 8 was properly made a party, but that it was not open to him to raise this ques- 
tion in execution proceedings. — Sudiudra c. Budai^ 1. L. R., 9 Mad. 80. [Sop. 4, 1885*^ 

Thb word “ reiffesentative ” as used in cl. c, s. 244 of the Code of Civil Procedure, 
means any person who succeeds to the right of any of the parties to the suit after the 
decree is passed. A Hindu widow mortgaged certaiu properties, and afterwards by an 
ektarnamah made them over to B, the next heir. The ekrarnamah contained a condition 
that B was to be liable for the widow's debts. Subsequently the mortgagee brought a 
suit against the widow on the mortgage, and joined B as a party, ou tlie ground that hO 
was in possession of the mortgaged properties. That suit ^resulted in a moneyrdecr^ 
being passed ou appeal by the High Court against the widow personally, the property in 
the hands of B being held not to be liable. The case was taken on appeal to the Privy 
Counoil, and pending the hearing of that appeal the widow died, and ^ was brought on 
thedreoord as her legal representative. The dedtee of the High Court was ultimately con- 
firmed by the Privy Council. In execution of the decree it was sought to make B liable 
to satisfy the amount out of the properties which ho had obtained under the ekrarnamah^ 
the mort^gee not^having bodh aware of the conditions of the document before the decree 
of the High Court. MM that, so far as these properties were concerned, ho was not the 
legal representative of the widow as he inherited them as heir-at-law of her husband, and 
that his title to‘ them under the ekrarnamah was not that of a “ representative ” within 
the meauing of ol. e of s. 244. Meldy further, that tiie question of B’s liability under 
the ekrarnamah did not fall within the scope of the provisions of cl. o of s. 244 as being 
a question to be decided between the ** parties ” to the suit, as although B was a party to 
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the suit, the only claim against him was that thf property in his hands was liable, as bsT* 
ing been previously hypothecated, and as the suit was dismissed so far as tbai bnim was 
ooncemed, it was not a question relating to tho execution of the deoreei,— -^Ksineshwsjr 
l^ersbad v. Bun Bahadur Sii)gh, I. L. B., 12 Cal. 468. [Jan. 14, 1886.j 

Undsb ss. 244 (ol. c) and 258 of the Civil l^rooedure Code (Act XIV. of 1882) no 
compromise of a dbcree which h&s not been duly certified under the provisions of the last^ 
mentioned section can ^ recognized by any Court, and a separate suit to enforce such 
compromise is not maintainable.— Hormasji Dordbji v, Burjorji Jamsetli V4iii4^ 

I. L. R., 10 Bom. 155. ^ [Jan. 21 , 1886.] 

. Tub provisions of s. 244 (c) of the Civil Procedure Code prohibit not only a suit 
between parties and their representatives, but also a suit by a party or his represeutativea 
against a^urchaser SLt a ^lo in execiution of the decree, the object of which is ^ doter* 
mine a question w'hich properly arises between the parties or their replresentatives, and 
relates do the execution, discharge, or satisfaction of the decree. A judgment-debtor^ 
whose oooupdncy-tenure had been sold in execution of a decrA for money, sued the pur<^ 
chsser fur recovery of the property, on tho ground that the male of oocupano^-rights in 
, execution of decree was illegal and void, being in coutraventron of the provisions of s. 9 
of Act Xll. of 1881 (N. W. P. Rent Act). Held by the Full Bench that the question 
involved iu the suit was ouo of the nature referred jbo ip s. 244 (c) of the Civil Procedure 
Code as determinable only by order of the Court executfng the decree, and that the suit 
was, therefore, not maintainable. Narain v. Puraii (Weekly Notes, 18^, p. 218) referred 
to.— Basti Ram u. Fatt^ I. L. R., 8 All. 146. [Jan. 21 , 1886.] 

On an application under s. 232 of the Civil Procedure Code by the purchaser of a 
decree to bo allowed to execute it, two of the judgment-debtors objected that the purebaso 
was benami for the other judgment-debtor, and that they had paid off the decree to the 
original decree-holder. The Mutisif found both objections against thorn, and allowed the 
purchaser to execute tlie decree. Held that the question was one between the parties to 
jbhe suit or their representatives relating to the execution, discharge, or satisfaction of the 
decree, and that the decision of that question was a decree under ss. 2 and 244 of the Code, 
and therefore appealable, and a second appeal lay therefrom to the High Court.-— Afzal e.. 
Bam l^umar Bhudra, I. L. B., 12 Cal. 610. [Mar. 5, 1886.] 

An order under s. 243 of flie Civil Procedure Code staying execution of a decree de- 
termines a question relating to the execution of the decree within the meaning of s. 244, 
and is, therefore, a decree within the meaning of s. 2 . An appeal, therefore, lies from suob 
order. — Steel* i?. Ichohamoyi Chowdhrani, I. L. B., 13 Cal. 111 . [Mar. 16, 1886.] 

G INSTITDTBO a siiit against H, C, and P, which was dismissed with oosts, but ab 
appeal was preferred. Pending the appeal, however, 0 took out execution of the decree 
for costs, and brought to sale a house belonging to G, of which H became the purohaMjr^ 
paid the purchase-money, and got possession. Subsequently the decision dismissing the 
suit was reversed on appeal, and the defendants in that suit were ordered to pay a cer- 
tain sum to G with costs. G then apfdied for restitution of her house which had been 
sold under the decree reversed, and eventually obtained an unconditional order for posses- 
sion — H being left to any remedy open to him in respect of the purchase-money. Q having 
obtained possession of the house, H b«ought a suit against her to recover tho purohoi-e- 
niotiey. Held that, notwithstanding s. 244 of the Civil Procedure Code, be was entitled 
iu this suit to recover the purchase-money, as money received to his use, the oonsideration 
for it having failed. H was not, in his character as an auotion-puroha^r, a party to the 
execution-nroueedings, and for the purx>OMe of the suA was to be treated as a third person. 
— Hira Lai Chatter jee v, Gourmouey Debi, I, L. R., 13 Cal, 326. [July 26, 1886. J 

• Thb decree-holder, under a decree for enforcement of* lien against the zamfudArf 
rights and interests of K, ^plied for execution by attachment and sale oertaiu shares, 
one^f which was recorded in the khewat in tho name of K, and two others in the ioame of 
B, his brother’s widow. Tho shares having been attached, the judgment-debtor died, and 
J, his brother, and L, his son, were substituted as hj .8 representatives. In execution of 
tlie decree, only Vhe share which had stood recorded iu the name of the deceased judgment- 
debtor, and which was in possession of J and L us his representatives, was sold ; and the 
decree-holder then applied for sale of the other shares which had been attaohed. To this 
B objected under s. 281 of the Civil Prooedure Code, oPaiming Uk be the own«f of the 
shares in question. Before the hearing of her objection she di^, an 8 I 4 apjjied to have 
his name brought upon the reoord in her place for the purpose of supporting the objec- 
tions. An order having been passed disallowing tho objootious which had beeu filed by 
B, L appealed to the High Court.' A preliminary objection was taken on behalf of the 
decree-holder to the hearing of the appeal, on the ground that as the first Court’s older 
related to L’s claim, as the heir of B, to have tho shares entered iu her naoie nrltwurml froai 
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tuttaohjt^Ql, it must be regarded as passed under s. 281 of the Civil Procedure Code, and 
ai^ (^ncljULSiye, subject to J/s bringing u suit to establish his right. On the other side it 

contended that h, being the representative of the deceased judgment-debtor, K, the 
first Court's order must be regarded as passed under s. 244^ the Code, and the appeal 
Would; ihmfore; lie. JEfe/dthat the preliminary objection* must prevail, and the first 
Court's order must be re^rded as passed under s. 281, ahd not under 1 244 of the Code, 
inasmuch as L's claim, which was rejected by it, nothing morwthan'to come in as B’s 
representative for the purpose o\supportiit^ her objections ; and it was in right of a third 
person, whose interest he assorted to have passed to him,- that he grayed admission to tho 
prooe^lngs, and this character was wholly distinct from thst he filled as the legal repre* 
sentative d his deceased father. Because L happened, for the purpose of the execution<i 
prooeedings, to be his fat&r's legal representative, and be liable^o siuisfy the deAree to the 
extent of any assets which might have come to his bands, it did not follow that any^^..ts 
bv him through a third person must be dealt with, and could only be dealt with« 
hmi and the deoree-holderV the execution -proceedings. Wahed Ali u. Jumore { I B. L. 
B. 149)^ Bam Ghulum o. Sazaru Kuar (I. L. R., 7 All. 54?J, Sita Ram o. Bh^’an Das 
(L L. B., 7 All. 733), Sha^ar Dial «. Amir Haidar (T. L. K, 2 All. 752), Nath Mai Das • 
e. Tajammul Hnsain (I. L. R., 7 All. 36), and Kanai Lai Khan e. Sashi Bhuson Biswas 
(I. L. B., 6 All. 777), referred to.->Bahori Lai v. Gauri Sahai, I. Ia R., 8 All. 626. [Aug. 
3, 1886.] 

Thk Court has power to award to a successful appellant interest upon an amount found 
on appeal to have been improperly levied in execution of a decree — Ayyavayyair v. Shast- 
ram Ayyar, I. L. R., 9 Mad. 606. [Aug. 20, 1886.] 

B HAVINQ obtained a decree for money against K, the karnavan of the defendants, K 
died, and the defendants were made parties to the suit as representatives of K. Tarwad 
properly was then attached by R, and the defendants having objected, the Court raised 
the attachment. R sued for a declaration that the property released was liable to be sold. 
ffeld that the suit was barred by s. 244 of the Code of Civil Procedure.— RavuniA 
Monou f>. Kunjtt Nayar, I. L. B., 10 Mad. 117. [Nov. 4, IbSC.] 


Thb parties to a suit agreed upon a corapromisp the result of which was^hat the 
plaintiff obtained by the decree a greater quantity of ianf than he had originally^claimed, 
bud a decree was drawn up in accordance with the compromise. In the execution-pro* 
oeedings, the defendant raised an objection that the plaintiff could not have execution for 
a greater quantity of land than he had claimed originally, and4he Court 'executing the 
decree allowed the objection. No appeal from the Court's order was made, but the plaint* 
Iff brought a suit to recover possession of the larger amount of laiid moutionod in tho 
oompromise. Eeld that the order of the Court executing the decree was erroneous in 
law, and might properly be reconsidered upon an application for review : but that the pre- 
sent suit came within s. 244 of the Civil Prqpedure Code, and, therefore, could not bo 
tebintained.— Mohibulluh v, Imami, 1. L. B., 9 All. 229. [Juu. 11,1b' 7.] 


— 0/ the Mode of executing Decrees, 

246. The Court, on receiving an application for the execution of a de- Extending to 
cree, shall ascertain whether such of the require- Provincial ^ 
plication for execution o? de- meuts of sections 235, 236, 237, and 238 as may 
cree. be applicable to the case, have been complied with ; 

and if they have not been complied with, the Court may reject the applica- 
tion, or may allow it to be amended then and there, or within a time fixed 
by the Court. If the application be not so amended, it shall be rejected. 

Every amendment made under this section shall be attested by the 
signature of the J udge. * • • , 

When the application is admitted, the Court shall enter in the register 
Prooedure on admitl’ma cp* * the suit a note of the application and the date 
plication. * on which it was made, and shall order execution 

of the decree according to the nature of the application : 

Provided that, in the case of a decree for money, the value of the pro- 
perty attached shall, as nearly as may be, correspond with the amount for ' 
w>ki<di the decree has been made. 
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On the 9th of April 1880, A applied for exeoution of a decree, which he had obtain- 
ed against B. On the 20th of April 1880, the Judge of the Court, under the prorisiona 
of 8. 245 of the Code of Civil Procedure, ordered the application to be amended within 
aeven days. This order was disobeyed, but no order rejecting the application wee asM 
for or passed. On the 11th o£ May 1880, the applicant prayed leave to make the amend- 
ment, which prayer granted^ Eeld that the order of the 11th of May 1880, grant** 
ing leave to amend, w^ not ultra tires of the Judge, under the provisions of s. 246 of 
the Code of Civil Procedure.— Kaminy MohunrSomoddare. Gonal and another, I. L. B,. 

8 Cal. 479. [Mar. 8, 1882.] 

. A DECBEE-HOLDEH, on the 8th July 1885, applied for execution of a deem dated the 
lOfh July 1873, omitting to set out specifically in such application a description of 
immoveable property soug\^t to be attached. Ou the 24th J uly tie applied for and obtain* 
ed one month’s time tt file a list of these properties ; and on the 7tli August, after filing 
the listfapplied for the attachment and sale of such properties. The judgment-debtor 
contended that exeoution was barred by limitation. Held that the omission to file on the 
8th July the list describing specifi<!ally the properties sought r* be attached was a mere 
•defect of description which could be remedied under s. 245 of tnc Code of Civil Procedure 
by allowing an amendment to be made ; and, further, that the two applications of the 8th 
and 24th July should be considered as one entire application dating from the date of the 
8th July. Syud Mahomed ». Syud Abedoollah (12 C. £. B. 279) followed. — Maogregor 
(J. C.) V. Tarini Churn Sircar, I. L. B., 14 Cal. 124. [Aug. 11, 188G.] 

Extending to 246* If cross-cKcrees between the same parties for the payment of 
Provincial S. j money be produced to the Court, execution shall be 

C. Courts. 088 - ecrees. taken out only by tlie party who holds a decree for 

the larger sum, and^for so much only as remains after deducting the smaller 
sum, and satisfaction for the smaller sum shall be entered on the decree for 
the larger sum as well as satisfaction on the decree for the smaller sum. 

If the two sums be equal, satisfaction shall be entered upon both de- 
crees. o 

- . • •** 

Explanation L — The decrees contemplated by this section are decrees 
capable of execution at the same time and by the same Court 

Explanation //.—This section applies where either party is an assignee 
of one of the decrees, and as well in respect of judgmentdebts due by the 
original assignor as in respect of judgment-debts due by the assignee hilnself. 

Explanaiiqn III , — This section does not apply, unless 

the decree-holder in one of the suits in which the decrees have been 
made is the judgment-debtor in the other, and each party tills the same charac- 
ter in both suits ; and 

the sums due under the decrees are definite. 

• .1 

^ Illustrations. 

(o.) A hoUl« a decree against B for Rb. 1,0001 B holds a decree against A for 
the payment of Rs. 1,000 in case A fails to deliver certain goods at a future day. 
B cannot treat his decree as a cross-decree under this section. 

(5.) A and B, co-plaiirfilf«, obtain a decree for Rs. 1,000 against C, and C obtains 
a de^r^e for Rs. 1,000 against B. C cannot treat his decree as a cross-decree under 
this section. 

(e.) A obtains a decree against B^ for Rr. 1^00. C, who is a trustee for B, 
obtains a decree on behalf of B against A for Rs. 1,000. B cannot treat C’s decree 
as a cross-decree under this section. 

8 AND two other persons hold a decree for costs against M which did not specify the 
separate interests of each in the decree, and M held a decree for money against S alone, 
which he wished to treat as a cross-decree under (Act X. of 1877), s. 246. Held that the 
decr^ held by 8 and the other persons was not a decree between the*same parties as the 
parties to. the decree held by M, and that his decree could not be treated os a cross-decree 
un^er that section,— Murli Phar e, Parsotam Pas, I. L. R., 2 All. 9X. [Nov, 28, 1878.] 
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Iw April 1877, M sued S for money, and on the 10th May 1877, S sued M for 
money, both snits beini]^ instituted in the same Court. In the meantime, on the 9th 
May^ 1877, B applied for the attachment of the money qlaimod by M in his suit, and 
obtained an order nrohibiting M from receiving, and S from paying, any sum which 
miffht be found in that suit to be due by S to M. On thef 23rd Juno 1877, M obtained 
a decree in his suit against S, and S obtained a decree hi his suib against M, S*s decree 
being for the larger sum. On the same clay, under the provisions of s,' 209 of Act VIII. 
of 1869, satisfaction for the mnallor su%. was entered on both decrees, and execution 
t^kon out of S*s decree for soTniich as remained due. . At the^ame time S objected to 
B*s attachment, but his objection was disallowed. JTefd. in a suit by S against B Jto 
have, the order disallowing his objection set aside, and the property and legality of the 
set-off above-mentioned established, regard being had to tjie pfovisious of* s. 209 of 
Act VIII. of 1859, that the attaching order nf the 9th May co^ld have no oper%Li^ . or 
effect, and that, even if B had followed np that order, and attached M’s deerfift, ••'•Twsb B, 
that step would not havoVut him in a better position, for the .‘same section be!’ ^ follow- 
ed, and the decrees bcinJ essentially cross-decrees, that for the smaller sum became ab- 
sorbed in the one for thoilarger, and attaclunent could n(ffc affecjli it. — Bujhwan Iiall 
Bukhra] Eai, I. L. B., 2 All. 866. [April 30, 1880.J 

S. 246 of the Civil Procetyire Code is applicable to cross-decrees, and not to cross- 
olalms under one decree. To make s. 2t7 of the (^odc applicable in the case of cross- 
nlaims under one decree, the parties entitled thereunder to recover from each other must 
hold the same character and pos.sess identical right'* of cnforc/n^ execution, and enforce- 
ment of the decree can only be refused, or satisfaction entered iii>, when this is the case. 

JBefrf, therefore, where a decree for money of a Court of first instance directed that the 
money should be realisable from certain specific property of the defeinlant, and exempted 
his person and other property, and the lov\er A])pcllate Court modified this decree by 
extending it to the person of tlio defendant, and in second api^eal the lligh Court sot 
aside the lower Appellate Court’s decree, and restored that of the first Court, directing 
that the costs of the defendant in the lower Appellate C mrt and in the High Court 
should bo paid by the plaintiff, that, inasmuch a.s the plaintiif was only entitled to re- 
cover the judgment-debt due to him from the defendant from such specific property, 
whereas the defendant was entitled to recover the judgWient-dobt due to him •from the 
plaintiff from his person and property, the provisions of s. 247 were not applicable. — 

Kalka Prasad «. Ram Din, T. L. R., 6 All. 272. [Jan. 17, 1883.] 

A JUDOMENT-DKBTOR may sct-off against the amount of the decree a'gainst him the 
amount of a decree which ho has obtained against the decree-holder and other persons.— 

Hury Doyal Guho v. Din Doyal Guho, I. L. R., 9 Cal. 479. TJan. 20, 1883.] 

An order passed under s. 2i6 of the Code of Civil Procedure, 1859, rejecting a claim 
after investigation, will, if not contested by suit by tliechiimaul , estop I lim afterwards from 
pleading adverse possession at the date of tlifi order in a suit, brought -o eject him by the 
decree-holder. — Velayuthan v. Laksniaua, 1. L. R., 8 Mad. 5UG. [July 6, 1885.] 

IjF a Court ordering a sale in execution of a decree has jiiri.sdi(;tion, a purchaser of the 
property sold is not bound to inquire into the corr^ctnes'^ of tlie order for execution, any 
more than into the correctness of the judgment u]ioii wlii<di the execution issues. Not- 
withstanding anythffig in s. 246 of the Code of (hvil Procedure, lie is not bouud to inquire 
whether the judgment-debtor holds a cross-dcorec of higher amount against the decree- 
holder any more than he is to inquire, in an ordinary ca.se, wiiether the decree, under which 
execution has issued, has been satisfied or not. Those are questions to be determined by 
the Court issuing execution. Where property, sold in execution of a valid decree, undgr 
the order of a competent tiourt, was pun; ha sod doad Jidn ^and for fair value, held tha.t 
the mere existence of a cross-decree for a higher amount in favour of the iudgment-*debtor, 
without any question of fraud, wx)uld not support a suit by the latter against the* pur- 
chaser to set aside the sale. — Rewa Mahtou v. Bam Kishen Bingh, I. L. R., 14 Cal. 18. 

[July 9, 1886.] 

• 

247. When two parties are entitled under the same decree to recover Extending to 
Cross-claims under same • from each other sums of different amounts, the Provincial S. 
decree. • • party entitled to the smaller sum shjill not take 

out execution against the other party ; but satisfaction for the smaller sum 
shall be entered on the decree. ^ 

When the amounts are equal, neither party shall take out exheutiong 
but satisfaction for each sum shall be entered on the decree. 


0. P. 244 
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248- The Court shall issue a notice to the party against whomjsxecu- 

Notice to show cause vhy . applied for, requiring him to show/cause, 

decree should not be> execut- ^ within a period to be fixed by the Court, why 
9^' *the decree should not be executed against him; 

(a) if more^ than one year has elapsed between the date of the decree 
and the application for its execution, or 

{b) if the enforcement of the decide be applied for against the legal 
representative of a party to 'the suit in which the decree was made : 

pjroviso.! “ Provided that no such notice shall be neces- 

sary, 

, iU) consequence Vf more than one year having elapsed between the dat^ 
of the decree and the application for execution, if tip application be made 
within one year from the date of any decree passes on appeal from the 
decree sought to be executed, or of the last order against the party against 
whom execution is applied for, passed on any previous application for execu- 
tion, or 

in consequence of the application being against the legal representative 
of the judgment-debtor, if upon a previous application for execution against 
the same person the Court has ordered execution to issue against him. 

Explanation . — In this section the phrase “the Court** means tha 
Court by which the decree was passed, unless the decree has been sent to 
another Court for e!tecution, in which case it means such other Court. 


Whbn a judgmeut-debtor has died after decree, but before application has been made 
to execute the decree, the Court, before directing the attachment and sale of any property 
to proceed, must issue a notice to the party against whom the execution is applied for, to 
show why the decree ild not be executed against him, and its oipisaion.to do so 
will invalidate the entire subsequent proceedings. A judgment having been obtained by 
A against B, and B having died before application was made for execution, A applied for 
execution of his decree, upon a tabular statement, in which the judgment-debtor was 
stated to be 0, widow of B, and C was also described as the person against whom exe- 
cution was sought. U))OD this application, the property meniionod in the tabular kate- 
meut was directed to be attached and sold, and it was accordingly sold in execution, and 
purchased by A. No notice under s. 248 of the Civil Procedure Code had been served 
upon C before isaue of execution. HM that the ai)plication was improper ; that the 
order for attachment and sale should not have been made ; and that the Court which 
made it should have set the execution aside as soon as it become aware that no notice had 
issued previous to its issue. The fact of there being no section in the Code expressly 
authorising a Court to set aside its proceedings is immaterial, as every Court nf^i an 
inherent right to see that its process isoiot abused or does not irregularly issue, and may 
set aside all irregular proceeding as a matter of course, provided that the interests of 
third i^rties are not affected. Semble.— Voder s. 248, the fact that application to exe- 
cute the decree had been made in the lifetime of B would make no difference, unless aq 
order had been made and the property actually attached under it ; as whenever an appli- 
cation is made for execution against a legal representative of the judgment-debtor, the 
notice required by the section must be issued to him, unless the Court has already ordered 
execution to issue against him upon a previous application.— In the Matter of the Petition 
of Ev^^uri Xhissee ; Bamessuri Bassee v. Doorga Bass Chatterjee, I. L. B., 6 Cal. 103. 
[May 1880.] 

Thr plaintiff obtained a decree in 1864. The first application for executmn was 
made in September 1869, under s. 216 of the Civil Procedure Code (Act VIII. of 1869) ; 
and after qotice to the defendant, as provided thereby, an order xnede uqder that 
seption for execution to issue. In September 1880, an application for exeoqtion was 
made under s. 230 of the Civil Procedure Code of 1877,^ which repealed Act VIII. of 
1859. Meld 4bat the order after notice had the effect of reviving the' decree within the 
meaning'of art. 180, sch. 2, Act XV. of 1877, and therefore the decree was not barred 
by the law of limitation. An order for execution under the Code, mado after notice tp 
showr cause, has, on the origifial side of the Court, the same effect as an award of execu- 
tion in pursuance of a writ of ecire faciae had under the procedure of the Supreme 
Court it creates revivor of the decree. The clause of s. 230 of Act X. of 
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which' fjrohibits a subsdimcnt application for executioni only applies wher^ thO f ftvious 
application has been made under that section, and not whe^e such previous applicatiou 
hu been made under Act VIII. of 1859. — Ashootosh Dutt v, Bodr^a Chum Ch'atteineO. I« 
L.B;.,6Cal.604. [Deo. 20, 1880.] / 

Tbb omission to give the notice required by s. 248 of Act X 1877 to the judg- 
ment-debtor on application for the execution of the decree affec|8 the* regularity of the 
sale which subsequently takes* place in (.xccution of the decree, ^aud the validity of the 
entire execution-proceedings. Hamessuri Dasseu v. Dqorgadass#Chattorjoe (1. L. R., 8 
Gal. lOS) followed. Held, therefore, whore execution of a decree w'as applied for algiti^t 
the legal representative of a deceased judgment-debtor, and the notice required by s. 248 
of 'Act X. of 1877 was not given to such legal representative, and certain ivfnpqveable 
property belonging to the deceased judgment-debtor was soVl, yiat such sale h^ ^'een 
properly set aside by the Court executing the decree by reason of sup^ (^mtssign. 

QiteBfe , — Whether such omission was an irregularity in “ publishing or can^^‘ ’ig” the 
sale within the meaning <£ s. 311 of that Act. — Imam-uu-nissa Bibi o. Liakat Husain, 

I. L. R., 3 All. 424. [Jaij 10. 1881.] • 

Whbbe an application to execute a decree of 1 862 was made under s. 230 of the 
Code of Civil Procedure, 1877,dtin the 14tli of December 1877, and a noti^ was issued 
to the judgment-debtor under s. 248, hut no further steps were taken, held that a sub- 
sequent application, made within three years from that date, was not affected by thd 
twelve years* rule, as the last preceding application had not dtoon Ranted within thb 
meaning of s. 230. — Chengaya v. Appas4mi, 1. L. B., 6 Mad. 172. [Aug. 4, 1882.] 

Oist the 4th March 1884, a decree-holder applied to the Court of the Subordinated 
Judge of Moorshedabad (were the decree wtus passed) for transfer of the decree to the Dis- 
trict Court of Beerbboom for execution. The transfer was made, and, on application by the 
decree-holder, the judgment-debtor*s properties in Beerbboom were attached. Tbereupop 
the judgment-debtor objected to the attachment, andobtainod an order under s. 239 of W 
Code of Civil Procedure, staying the execution-proceedings. The judgment-debtor thetf 
toplied to the Court of the Subordinate Judge at Moorshedabad objecting to tli^ execu-' 
tion of the decree on the ground that it wa;s barred by^liipitatiou. The ohjeotion wair 
overruled by the Subordinate Judge ; and his decision was uphold on appeal to the District 
Judge. On second appeal to the High Court, held that tlic Moorshedabad Court watf 
competent to hear and determine the plea of limitation, also that the fact of thd 

judgment-debtor’s not raising the plea of limitation in the Itoerbhoom Court did' not, 
under the circumstances, preclude him from rolying on it in his siibsoquent application to^ 
the Court at Moorshedabad.~Sriharry Mundul v, Murari Chowdbry, 1. L. B., 13 Cal: 

267. [July 2, 1888.] 

• 

A, ABD subsequently B, obtained decree against X, in cxecut!6r )f which the sahid 
land was attached, and B obtained an order for rateable distribution. Neither decree wk^ 
satisfied. A then applied for attachmont of other property, and the sale was fixed for 28tli 
September. On 26th September B filed a petition for further attachment under ss. 260, 

274, and also a petition for rateable distribution utfder s. 205 of the Code of Civil Proce- 
dure. The Districtf Judge rejected the application for exenition as being too lato, and 
then the application under s. 295, because no application for execution was pending. 

Reid, on appeal, that the petition ^ execution was wronglv rejected, but that the Hign 
Court could not, under s. 622 of the Code of Civil Procedure, revise the order rejecting 
the application under s. 295 for rateable distribution. — Venkataramau it. Mahalingayyan, 

1. L. B., 9 Mad. 508. [Aug. 4, 1886.] 

• 

249. If the person to whom notice is issued under the last preceding Extending to 
Procedure after issue of section does not appear, or does not shew cause to Provinci^S. 
notice. the^satisfaction of the Court why the decree should Courts. 

Aot be executed, the Court shall order the decree to be executed. 

If he offers any objection to the enforcement of the decree, the Court 
shall consider svcib objection, and pass such order as it thinks 


260. When the preliminary measures (if any) required by the forb^ 
. going provisions have been taken, the Court, unless 

warran w eu o issue. . ^ cause to the contrary, shall issue its warrant 

for the execution of the decree. ^ 
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261. Such warrant shall be dated the day on which it is issued, ’signed 
Date, eiprnature, seal, and ‘ by the Judge or such officer as the Court appoints 
delivery. . this behalf, sealed with the seal of the Court, 

and delivered to the proper officer to be executed. 

And a day sliaH be specified in such warrant on or before which it must 
be executed, and thfi^ proper officer shall indorse thereon the day and manner 
in which it was executed, or, if it was not executed, the reason why it was 
not executed, and shall return it with such endorsement to the Court from 
which it^ssued. " 

Oeorde .gainst roprosen- , 252. Jf the decree be against a party M the 

tative of deceased for iiionoy mgal representative of a deA=!asea person, ana the 
to bo paid out of deceased’s decree be for money to he pi dd out of the property 
^properly. deceased, it may bo 4x(!cuted by the attach- 

^ ment and sale of any such property : — ‘ 

If no such property remains in the possessibu of the judgment-debtor, 
and he fails to satisfy the Court that ho has duly applied such property of the 
deceased as is prov(><^ to liave come into his possession, the decree may be 
executed against the judgment-debtor to the extoiit of the property not duly 
applied by him, in the same manner as if the decree had been against him 
personally. 

A, a Muhaiiimudan, died possessed of immoveable property, and leaving a widow, a 
daughter, and a sister, B, his liciresses according to Muliammadan law. B was entitled to 
one-Bixtli share of an undiNidod uioicty of a certain portion f)f the property which was situ- 
ated in falciitla. Aftcu’ A’s doatli,.tlie 1 1 liank sued liis dangldcr and her husband and two 
of her liy^band’s brothers in a Mnfassal (.’ourt to realise certain mortgiige-securities exe- 
cuted by A to the Bank, and obhiiried a decree by fjonsonfc. Neither the widow, nor B, 
who was then absent from the country, '»\cro parties to this suit. The Bank, in execution 
of their docrey, caused certain proporlv of A, including tho undivided moiety of the Cal- 
cutta property, to be sold by the Shcrilf of Cal**utta. Tlio defendant became the purchaser 
at this sale, and obtained possession of the {>ruperly. Tlio certificate of sale stated that 
what wjis sold was “the right, title, and interest of A, deceased, the ancestor, and of tho 
defendants (naming them), tlic reprcNcntatives, in a moiety of a piece of land situate,” 
&c. B afterward:^ sold and assigned her share in (among other properties) the above-men- 
tioned undivided moiety of the Calcutta pr(^)erly to tho plaintilf, who now sued the pur- 
chaser at tho execution-sale to recover tho subject of his purchaser. Held by Garth, C.J., 
and Kemp and Jackson, JJ. (Markby and Aiiislio ,1,1., dissenting), that the decree and the 
execution founded upon it did not aifccl the share of \i in tho estate of A, and consequently 
that the property in question did not, pass to the defendant under the sale made by the 
Sheritf. Per Garth, C.J. — A decree by consent against one heir of a deceased debtor 
cannotf under the Muhammadan law, legally bind the other heirs. Per Markby, J. — 
Under the Muhammadan law, the estate of an intestate descends entire, together with all 
the debts due from and owing to the deceased. The ci^editor of an intestate Muhammadan 
must enforce his claim against the estate in a suit jiroperly framed for the purpose. Such 
i^,Buit is |)roperly framed if all the ])crsons in possession of that particular portion of the 
estate which it is intended toicharge are made parties to it. The right of a Muhammadan 
heir clahhing the property of his deceased ancestor who died indebted is a right of re- 
presentation only, and, except as representative, he htis no riglit to the property whatsoever. 
A person may be a representative vyithm the meaning of s. 203 of Act VIII. of 1859 
(corresponding wfch s. 252 of Act X. of 1877), .so as trt make the decree elfcotual for the 
purpose therein stated, although that person is not the heir. — Assainathem Nessa pibee 
V. Hoy Lutchmeeput Singh, I. L. It., 4 Cal. 1 12. [May 13, 1878.] 

A PLAINTIFF is entitled to sue the legal representative *of his det'^jsed debtor and to 
obtain a docive against him, without proving that assets havo come into his hand.s. It is 
sufficient if there are assets of which he may become pos.sGssed. The defsroe should mention 
that it is against the defendant in that character, and should bo executed as directed by 
s. 252 of the Civil Procedure Code (Af?t XIV. of 1882). RayAppi Chetti v. Ali Saheb 
(2 Mad. H. C. B. 336) followed.— Girdharlal «. Bai Shiv, I. L. R., 8‘Bom. 300. [Peb. 
21, 1884.] , ’ 



EXECUTION OF DECREES. 


189 


Sue. 253.] 


• » 


253* Whenever a person has, before the passing of a decree in an ori- Extending to 

Decree against surety. surety for the perform - 

ance of the same or of any part thereof, the de* 
cree may be executed against him to the extent to which he has rendered 
himself liable, in the same manner as a decree may be •exSputed against a 
defendant : . ^ • . 

Provided that such notice in writing as the Court* in each case thinks » 

sufficient has been given to the surety. 


In consideration of tfio plaintiifs being allowed to proceed with the executior. of a 
decree which they had obtained in the High Court, A became surety upon a boi’d-ilpr ihe 
payment of what might b^.^ due to the defendants by such plaintiffs in the oven' oTf, thdlr 
decree being reversed or ijodificd by the Privy Council, to which an appeal »»as then 
pending. Held that the nummary procedure under s. 204 Act VITT. of 1859 might 
be oiiforced against A as such surety. Compare Act X. of 1877, s 253.— Chunder Kaut • 
Mookerjee v. Ram Coomar Coondoo, 3 C. L. U. 505. [Dec. 19, 1878.J 


An appeal was preferred to fho Privy Council from a final decree passed upon appeal 
by the High Court, and 11 and certain other persons on behalf of the appellant gave security 
for the costs of the respondent. IMic Privy Council dismissed the appeal, and onlered 
the appellant to pay the (5osts of the respondent. Tlic rc^^ponifcnt applied to the Court 
of first instance for the execution of that order against 11 and the other persons as sure- 
ties. Held that under Act X. of 1877, ss. 610 and 233, such order could be c.KOcuted 
against the sureties. — Hans Bahadur Singh o. Mughla Bogam, 1. L. R., 2 All. 601. [Jan. 
3, 1880.] • 

A JUDGMENT-DEBTOR, whosc property was about to be sold, ajipeared before the oflico^; 
appointed to conduct the sale, and applied for its postponenumt, producing a surety and a 
bond, in which such surety promised to pay the amount of fhe do(Tee witliiu one year, if 
the judgment-debtor did not do so. Such officer thereupon applied to the District Judge 
to postpone the sale, stating that siudi surety was willing ’3b i>av the amount of the decree 
by instalments within one year, and forwarding .such bond. Tlie District Judge ordered 
the sale to be postponed, and the papers to be scut to the iVIunsif who had made the decree 
and ordered the sale of the pro])erty. The Muusif made no ordeg rogardingithc .security, 
but merely made an order that the amount of the decree slioiild be ])aid by iiistalnuMits 
within one year. The judgraent-dobtor did not pay the amount of tlio decree within tlio 
time fixed, and the decree-holder therefore applied for execution of the decree against such 
surety. Held that, inasmuch as the decree-holder had not been a party to the proceed- 
ings of the sale-ollicer or of the District Judge, and as the iiarlies had f’d appeared before 
the Munsif, and as such surety hiid not agreeeflo pay tlie umoiiiit of \ e decree by instal- 
moiits, the provisions of s. 210 of Act X. of 1877 were not a|>])li cable, and such snroty had 
not become a party to tho decree as altered by the Munsif ; that such surety had not made 
himself a party to the decree by promising to pay its amount wilhin one year ; and that 
therefore his liability was not one which could be eii#[)rcccl in exoculion of the deiiree under 
s. 253 of Act X. of 1^77. — Chandaii Kuar u. Tirkha Ram, 1. L. R., 3 All. 809. [May 17, 
1881.] 

In 1874 the execution of the dwree of an Appellate Court was stayoil pending an ap- 
plication for review of judgment, upon - tho judgment-debtor giving scmirity for thco.xe- 
cution of the decree, and a surety was jwxepted on his behalf. Held that the judgment- 
creditor could not proceed surainarily against tlie surety under tho provisions of s. 233 of 
the Code of Civil Procedure, 1882. — Balaji v. Ramasami, t. L. R., 7 Mad. 281.#* [Oct. 
19, 1883.] 

A PLAINTIFF, having preferred an appeal to Her Majesty in Council, w'us called upon 
to furnish security. Thereupon A,*oii behalf ofi appellant, executed a Security-bond for 
the costs of the respondent. The appeal wa.s dismissed with costs by Her Majesty in 
Counpil. On an application (by the respondent in the apiieal) for execution to Issue 
against the estate of A, the surety (who had died in the meantime), held that tho liabi- 
lity of the surety uxJer the security-boud could not be enforced in execution of the decree 
of Her Majesty in Council. Bans Bahadur Singh v. Mughla Begum (f. L. II., 3 Mad. 
107) dissented from. — Radha Pershad Singh v. Phuljuri Koer, I. D. R., 12 C;il. 402. [July 
3, 1886.] 

S. 253 of tho Civil Procedure Code contemplates a suit pending at the timo security , 
is given for porformamjo of tho docrce, and does not apply to a case where the litigation 
in the Courts of first instance and of first appeal has ended, and no second appeal has been 
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instituted in the High Court when security is giyeu. The holder of a deiovee aiflSsmed on 
appeal hy the District Court took out exodution to recover costs awarded^ Costs were 
deposited by the judgment-debtor and paid to the decree-holder, and a surety gave a bond 
by which he undertook to refund the amount to the judgment-debtor in the event of the 
latter sucee^ing in appeal to the High Court and of the decree-holder failing to repay 
him. The judgmunt^debtor suhsequently hied an appeal to the High Court and ^as suo- 
oessful, and he then applied in the execution-department to recover the amount from the 
surety. Held that the Court executing the High Coi\rt’s decree hod no jurisdiction to 
execute it against the sdrety.-^Hardeo Das a. Zamau Khan, 1. L. A., 8 All. 689. [Aug. 
8, 1886,] 


264. Every ‘decree or order directing a party to pay money as compen- 
sation or costs, or as the alternative to some pthef 
ecreo or money. relief granted by the decre^or order, or otherwise^ 

may be enforced by the imprisonment of the judgment-debtor, or by the 
^ attachment and sale of *bis property in manner herdnafter provided, or by 
both. 


A SUIT on a bond in which immoveable property was hypotheciitcd was adjusted by 
the defendant agreeing to pay the amount claimed and costs, with interest; by install 
ments within a fixed time, and that, in the eveiit of default, the plaintiff should bo at* 
liberty to bring such property to sale. The Court made a decree ordering the defendant 
to pay the plaintiff the amount claimed and costs, with interest, “in accordance with*'^ 
such agreement. Held (Turner, J., and Oldfield, J., dissenting) that such decree was ar 
mere money-decree, and not one which gave the plaintiff a lieu on such property. — Janki 
Prasad t). Baldeo Narain, I. L. B., 3 All. 21(7. [.Tune 30, 1876.] 

A BEOULARLT perfected attachment is an essential preliminary to sales in execution 
of simple decrees for money, and where there has been no such attachment any sale that 
may have taken place is not simply voidable, but “ de facto ” void. — Mahadeo Dubey u. 
Bhola I^ath Dichit, I. L. B., 5 A^. 86. [Aug. 23, 1882.] 

266. If the decree be* for mesno-profits or any other matter, the amount 
^ of which in money is to be subsequently deter- 

or other matter, arnoimi of maiiied, the property of the judgment-debtor may, 
which to bo subsequently as- before the amount due from him under the decree 
oertamod. ascertained, be attached as in the case of 

an ordinary decree for money. 

o 

When, in a suit for possession of landund mesne-profits at a rate stated in the plaint, 
a decree is passed which directs that the amount of mesne-profits be ascertained in execu*^ 
tiou of the decree, the plaintiff is not limited to the amount or rate stated in his plaint,, 
though it may be used as evidence against, him in favour of the defendant. Baboojan Jha; 
«. Byjnath Dutt Jha (I. L. B., 6 Cai. 472 ; 7 0. L. B. 539) explained.— Gauri Prosad 
Koondoo V, Beily, I. L. B., 9 Cal. 112. [May 11, 1882.] 

266. When a decree is pa.ssed for a sum of money only, and the amount^ 
Power to direct immediate does not exdeed tlie sum of ono thousand ru- 

execution of decree for money pees, the Court may, when passing the decree, on‘ 
aot exceeding Rs. 1,000. the oral application of thd* decree-holder, order im- 
mediate execution thereof hy the issue of a warrant directed either against 
the^ person of the judgment-debtor if he is within the local limits of the 
jurisdiction of the Court, or against his moveable property within the same 
limits. *' t. • 

Modes of paying money un- 257. All money payable under a decree shall 
der decree. be paid as follows (namely) — 

(а) into the Court whose duty it is to execute the decihee ; or 

(б) out of Court to the decree-holder ; or 

(c) otherwise as tlie Court which made the decree directs* 


Held, following T. D. Bandyopadhpa v. B. L. Mukhopadaya (I. L. B., 12 Cal. 608) 
(Tyrrell, J., doubting), that an application made by a decree-holder, the object of which iff 
that the receipt of certaiu sums of mouey paid out of Court may be certified, is a ** step 



Sgc. 257 A.] EXECUTION OF DECREES. 191’ 

• • • 

in aid of execution,” such as will keep the decree alive, within the meaning of the Limi- 
tation Adt (XV. of 1877), sch. 2, No. 179 (4>. Gunsham o. Mukh (I. L. B;, 8 AIL 820) 
referred to.— Muhammad Husain Khan e. Bam Sarup, I. L. B/, 9 All. 9. [July 12, 1886.] 

267 A* Every agreement to give time for the aatWaction of a judgment- Estehdinff to 
Agreement to give time to debt shall he void, unless it is nsade for considera- 
jud^entpdebtor. tion and with the sanction of the Oourt which 

passed the decree, and sucK.Oourt dbems the consideration to be under the 
circumstances reasonable. * * 

Every agreement for the satisfaction of a judgment-debt, which provides 
Agreement for satisfaction for the payment, directly or indirectly, of aby S'lm 
of judgment-debt. in excess of the sum due or td accrue 4u»’ ^der 

the decree, shall be voi^'. unless it is made with the like sanction. 

Any sum paid in c^^ntravention of the provision^ of this section shall be 
applied to the satisfaction of the judgment-debt ; and the surplus (if any) 

shall be recoverable by the judgment-debtor. 

• 

On the 27th August 1878, the holder of a decree for money and the judgment-debtor 
agreed that the amount of the decree should be payable by instalmeuts, and that, if de- 
fault were made in payment of any one instalment, the whole dSfrree should be executed. 

The Court executing the decree sanctioned this agreement. On the 28th November 1881, 
default having been made, the decree-holder applied for recovery of the whole amount of 
the decree. Reid that the application wiis not one to which art. 179, sch. 2 of the Limi- 
tation Act, 1877, was applicable, but art. 178, and the period of limitation began to run 
from the date of default. The principle recognized in llaghubansTGir v. Sheosaran Gir 
(I. L. B , 5 All. 243) and Kulyanbliai Dipidiand Ghanashamlal JaduDathji (I. L. B.,* 

6 Bom. 29) applied.-^Sham Karan v. Piari, I. L. H., 6 All. 59d. [May 18, 1881.J 

The provisions of s. 257 A of the Code of Civil Prgeeduro, 1877, apply onl 5 w be- 
tween parties to the decree. — Yolla o. Munisami, I. L. R,,< Mad. 101. [Nov. 10^ 1882.] 

The decree-holder and judgment-debtor of a decree filed a petition, “ sulehnama** in 
the Court executing the decree, praying that the Court would sanction an arrangement 
providing for the payment of the decree by instalments, and eiihancing the rate of in- 
terest made payable by the decree. The Cpurt sanctioned the arrangement. Reid that 
the mlehnama'* was within s. 257A of the Civil Procedure Code, and the decree might 
be executed in accordance with its provisions. — Sita Bam o. Pasrath Pas, I, L. B., 5 All. 

492. [Mar. 6, 1883.] • 

G, THE father of the plaintiff, obtained two decrees— one against fh defendant A and 
hts father, and the other against A’s father alone— and in satisfaction of these decrees ob- 
tained a bond without the sanction of the Court, and brought a suit to recover the sum 
due under the said bond. Held that the bond was void under the second clause of b, 

867A of the Civil Procedure Code (Act XIV. of 1882).—Ganesh Shivram v. AbdulUbeg, 

I. L. B., 8 Bom. 638.* [June 19, 1884.] 

The parties to a decree for mon^, dated the 14th July 1871, entered into a compro- 
mise, whereby, in lieu of a portion or the decretal money, the decree-holder was placed in 
possession of certain property, and the remainder of the decretal money was to be paid by 
fixed annual instalments, anddn case of default in the payment of any instalment, it was • 
agreed that the entire amount should become immediately realizable by execution of the 
decree. On the 11th December 1882, the decree-holder, alleging default in payment^f Jbhe 
instalments, applied for execution of the compromise. Reid that such an agreement could 
not be treatea as an instalment-decree, and, as such, capable of execution. Pebi Bai e. 

Gokal Pragsd (I. L. B., 5 All. 685) followed.— Bamlakhon Bai v. Bakhtafir Bai, 1. L. B., 

6AU.623. [July II, 1884.] 

An agreement entered into to pay interest not awarded by a decree in addition to 
the Slim decreed without the sJhction of the Court which passed the decree is void under 
section 267 A of the Code of Civil Procedure (Act XIV. of 1882), so far as operates in 
satisfaotien of the judgment-debt. When tlievoid part of an agreement can be pro- 
perly separated froni the rest, the latter does not become invalid ; but where the parties 
ti}om8elves treat debts— void as well as valid— as a lump sum, the Court will regard tho 
contract as an intergal one, and wholly void, upon which neither the prinoipal nor tho 
snretiOB be sued.— PavaUtsingh v, Pandu, I. L. B., 9 Bom. 176. [Nov, 26, 1884.] 
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The provisions of s. 257A of Act XIV. of 1882 are intended to prevent bin^ng agree- 
ments between judgment-debtors and judgment-creditors for extending the tirfe for en* 
forcing decrees by executien, without consideration^ and without the sanction of the 
Court ; and are ndt intended to prevent the parties from entering into a fresh conti^t for 
the payment of the judgment-debt by instalments or otherwise. — Jhavar Mahomed c. 
Modan Sonabar, L L,B., 11 Csd. 671. [June 23, 1885.] 

On the 22nd March 1886, the applicant "presented an application to a Subordinate 
Judge, praying that the adjustipent of cerlaifi decrees, , dated the 28th March 1867, and 
11th July 1871, might be certified, and a sanction granted to a eankhat^ dated ISth 
March 1880, passed to him by the defendant in satishiclion of the said decrees and on 
substitution of two bonds dated February 1879. The Subordinate Judge, being of opi- 
nion thaf tlie application ^could not be granted, inasmuch as the execution of the decrees 
was then barred by Iknitalion, referred llie case to the High Court under s. 617 of the 
Civil Procedure Code (Acit XIV. of 1882). Et hl that tlie question could not be referred 
under s. 617 of the Civil Procedure Code (Act XIV. of 1882)f as the order applied for to 
the Subordinate Judge was a})pealable under s. 2 of the CoCe. The question raired by 
the application related to tfie satisfaction of the docroo with(b the meaning of s. 244 of 
the Code. — Kangjl v. Harjivau, 1. L. R., 11 Bom. 57. [July 22, 1886.] 


Extending to 
Provincial S. 
C. Courts. 


258- If any money payable under a decree is paid out of Court, or the 

„ , , , , , , decree is otherwise adjusted in whole or in part to 

Payment to decree-holder. i? i. i i ^ 

the satisfaction of the decree holder, or it any 

payment is made in pursuance of an agreement of the nature mentioned in 
section 257 A, the decree-holder shall certify such payment or adjustment to 
the Court whose duty it is to execute the decree. 

The judgment debtor also may inform the Court of such payment or ad- 
justment, and apply to the Court to issue a notice to the decree-holder to 
show cause, on a day to be fixed by the Court, why such payment or adjust- 
ment should not be recordetj as certified; and if, after due service of such 
notice^ the decree-hold ei; fiiila to appear on the day fixed, or, having appeared^ 
fails to show cause why the payment or adjustment should not be recorded 
as certified, the Court shall record the same accordingly. 

No sufch paynietit or adjustment shall be recognized by any Court unless 
it has been certified as aforesaid. 


N, HAVING obtained a decree in a suit agjiinst K, requested him to discharge certain 
6um.s due on outvstanding boiid.s which N had given to third parties, promising to credit 
the sums so paid to the amount due under Jlie aforesaid decree. K paid as requested, but 
N took out execution in full of the decree, and the Court refu.sed to recognize the pay- 
ments made by K out of Court. In a suit by K for the money paid as aforesaid, held tlit 
the payments not having been made directly in adjustment of a decree, the suit was ijot 
barred.— Kuuhi Moidin Kutti v. Ranwnunni, 1. L. R., 1 Mad. 203. [Feb. 15, 1876.] 

A DECREE-HOLDEB, who, although he has settled with his judgment-debtor out of 
Court, yet nevertheless sues out execution against him, will be liable to an action for 
damages at tfie hands of the judpient-debtor. S. 244 or s. 258 of Act X. of 1877 have 
made no change in the law in this respect.— Guni Khan v, Koonjo Behary l^in, 3 C. L, 
B. 414. [Aug. 14, 1878.] 

4 Where a judgment-debtor has, out of the Court, partly satisfied his decree-holder 
8ub.sequent to the transmi.s#ion of the decree for execution to another Court, but before 
acti^afTxecution has been applied for, he is entitled, on execution in full being demanded, 
to an order from the Court to which the decree is transferred for exeoutioD, calling upon 
the decree-holder to certify the fact of .such part-payment. — Rajendronath Roy Bahadoor 
V, Chunnoomul Snd Kalee Churn Lahorct, I. L. R., ^Cal. 448. [Dec. 10, 1879,] 

The provisions of s. 206 of the Civil Procedure Code (Act VIII. of 1859) only prevent 
the Court executing the decree from recognizing a payment made out of Court, and do not 
bar a suit for the refund of such payment. G held a decree againsf^li who satisfied it out 
of Court, and obtained a receipt from G to the effect that it was satisfied. Notwithstand- 
ing this, G executed the decree, and recovered the amount of it through the Court, 
although D pleaded satisfaction in the execution-proce^ings, and produced the receipt. 
In a suit brought by D against G for refund of the money received by G out of Court, 
the defendant contended that the suit was not maintainable. Aeld that it W'as maintain- 
^ablc according to the law as it stood before the passing of Act XII. of 1879. Gunaxuani v. 



Sfio. m] 


JtXMCVTlON OF PXCMSMa. 


Paran jCishore (5 B. L. B. 22Sl) and Gulawad v, BahimtuUa (4 Bom. H. C. A. 76) fol- 
' lowed. Qu€tre . — Whether such a suit is maintainable under s. 36 of Aot XII. of 1879. 
which has been substituted for s. 258 of the Civil Procedure Code (Act X. of 1877). SM 
also that the statement contained in the receipt passed by O to D, to'the effect that th^ 
decree hod been satisfied, was sufficient to shift the burden of proof to tho defendant to 
show that it was an incorrect statement. — ]^valitd v. Ghnesh Sbdstif, 1. L. B., 4 Bom. 
296. [Feb. 8, 1880.] . • 

M, Who held* a decree against S for 'possession of certain immoveable property and 
costs, asstf^ed such decree to S by way of sale, agreeing to deliver the same to mm on 
payment of the balance of the purchase-money. He subsequently applied for executibn 
of decree against S, claiming the costs which it awarded. 8 thereupon paid the amount 
of such costs jpto Court, and, having obtained stay of execution, sued M for such d ''ree, 
olaiming by virtue of such assignment. The lower Court held that the suit imp b/HPred Jjy 
the provisions of s. 244 of Act X. of 1877, and also, treating such assignment 'As\ uncerti- 
fied adjustment of such decree, that it was barred by the terms of the last paragraph Of 
s. 268 of that Act. Hefd.that the suit was not barred by* anything in either of those 
sections. The words any Court ** in the last paragraph of s. 258 refer to prooeedm$i^ 

in execution and to the Court or Courts executing a decree. — Sita Bam «. Mahiphal, I. L. 
B., 8 All. 533. [Feb. 21, ISSIJ 

8, ALLSGING that a money-decree against him, held by G, had been adjusted out of 
Court by a payment in cash and delivery of certain property, ^d that M had, notwith- 
standing such adjustment, applied for execution of such decree, ^nd recovered the amount 
thereof, as the Court executing such decree had refused to determine whether it had been 
satisfied on the gpround that such adjustment had not been certified, sued M for the money 
which he had paid him out of Court. Held that the suit was not barred by the provisions 
of s. 244 of Act X. of 1877, or s. 258 of that Act. The last paragi^ph of s. 258 means that 
the Court executing the decree shall not recognize an uncertified payment or adjustment 
out of Court. It does not prohibit a suit for money paid to a decree-holder out of Couifii, 
and the payment of which, not being certified, could not be recognized, and which the 
decree-holder had not returned, but had misappropriated, by talcing out execution of the 
decree a second time, and securing the amount in full l^hrough the Court. — Sha&i Ganga 
Sahai, I. L, B., 3 All. 538. [Feb. 28, 1881.J 

An adjustment of a decree not certified to the Court by either party within the time 
limited by law cannot be recognized as a bar to execution. — Chedumbara Billai v. Batna 
Ammdl, 1. L. B., 3 Mad. 118. [Mar. 1, 1881.J 

In 1878, a deorec-holdor, having received certain grain from the judgment-debtor id 
satisfaction of the decree, failed to certify satisfaction of the decree to the Court in accord- 
ance with the provisions of s. 258 of the Code of Civil Procedure, 187^ and executed the 
decree nevertheless. In a suit for damages iigaiust the decree-hoi(lpr ' f was held that the 
judgment-debtor’s remedy for the wrong suffered was not taken away ..y the provisions of 
88. 244 and 258 of the Code. — Yiraragbava Reddi v. Subbakki, 1. L. E., 5 Mad. 397. 
[May 11, 1881.] 

Whbbe a decree-holder, declared to be entitl^ to possession of certain lands, subse- 
quent to decree executed a pattd in favour of nis judgment-debtor, who was then in 
possession, and aftefwards took out execution under his decree, held (on an obj^tjion by 
the judgment-debtor that, under these circumstances, he was entitled to possession) that 
satisfaction of the decree not having been entered up, such objection could not be dealt 
with under a. 244 of the Civil Procedure Code. Held also that s. 258 of the Civil Proce- 
dure Code deals with the adjustment of any decree, and not merely with the adjustment 
of a money^deoree. — Baba Mobamed v. Webb, I. L. B., 6 Cal. 786. [July 19, 1881.] * 

A SUIT for the recovery of money paid to a judgment-creditor out of Coui^ihyatis- 
feu)tion of a decree, but not certified, is barred by s. 244 (c) of Aot X. of 1877, and bV ths 
last paragraph of s. 258 as amended by Aot XII. of 1879. — P4tankar o. Devji, I. L. B., 6 
Bom. 146. [Jan. 24, 1882.] • • • 

' * Cbbtain immoveable property having been attached in execution of a decree fojr 
money, dated in 1879, directing tbp sale of Such property, T, who had purchased sm^ 
property in* 1880, objected to Jihe attachment. His objection having been disallowed, hfS 
SUM to establish his right to the property and for the removal of the attachment. Hisi 
claimed on the ground, amongst others, that the decree of 1879 had been wUblly adjusted. 
fi%e alleged adjustment had not been certified under s. 258 of the Civil Procedure Oode^ 
MMthsit the provisions of that section did not debar the Courts trying the suit from 
determining as between T and the decree-holder whether the decree of 1879 bad been adjust* 
«d 0r not. Bita Bam c. Mahipal (1. L. B., 8 All. 533) and Shadi «. Ganga Sahai (I. L. B.. 
tfiu. 6S8) toUbired.— Siiigb «. Amin Ohaod, 1. L. B., 6 AU. 289. 12, 1882.] 

O. P, SW. 
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On an applioation for execution for the full amount due under a decree by some of 
several joint docree-bolders, the judgment<debtor objected to execution being granted for 
the full amount of the decree on the ground that ho had already paid off a largo portion 
of the money due under the decree to B, one of the joint decree-holders. The payment 
vfas made out of Court, but^B, who claimed to be entitled to a 12^-anna share in the 
decree, certified th^ payment in Jbhe manner prescribed by s. 258 of the Civil Procedure 
Code (Act XIV. of 18^2), and represented that Jiis claim had been satisfied in full. The 
other joint decree-holders denied B*a right to yio 12.]^-anTja share claimed by him, and 
refused to recognize the^ayment^ said to have been niridcBto him. The lower Court dis- 
allowed the objection, and granted execution for the full amount of the decree. Held 
that, regard being had to the previsions of the Oenenil Cliiuses Act (I. of 1868), the word 
dccree-l\plder”'in 8^258 of Act XTV. of 1882 should be read ip the plural, and looking 
ut tire provisions of s. 231 ^of the later Act, the Court ought not to reco^ize payments 
made of Court, unl^.ss made and certified for the benefit of all the joint decree-holders 
of any portion of the decree in excess of that to vthioh the decree-holder so paid is undis- 
putedly entitled. Held also that a judgnion 1-deb lor is entitled to credit for any sum paid 
iond fide to one of several jtiiit decree-holders, and duly cerUfied to the Court by the 
* latter, and that the other joint d^'crec-boldors cannot execute thedecree for more than their 
own share. Held further that in tliis case the lower Court was wrong in wholly ignoring 
the puyuiont certified by the de<*.ree-holder B, and that it should have determined, 
whether the payment to B was a fraud on the other joint decree-holders ; and, eecoxidly^ 
what amount the latter were entitled to have out of the whole decree, the latter being the 
main question between iV ^ applicants for execution and the judgment-debtor, atid, assuch, 
clearly within the scope of s. 211 of the Civil Procedure Code. See llanee Nyna Koocr e, 
Doolee ('bund (22 AV. R. 77), Brojeswari riiowdhninee v. Tripoora Soonderoo I>ebi (3 C. 
li. R. 5l.*i), and Mahinia Cliandra Roy v. Pyari Mohan Cliowdhry (2 B. L. R., Ap. 43), — 
Tarruck Chunder Bhuttacharjee v. Bivendro Nath Sauyal, I. L. R., 9 Cal. 831. [April 
6, 1883.] 

« Thu holder of a money-decree agreed to acco[>t, in satisfaction of the amount thereof, 
a part-payment in cfish, and a lease of certain lands for five years, rent-free. The judg- 
xneiit-dcbtor made the payment, and gave the lease agreed on. Afterwards the decree- 
holder oTiocuted the decree againsl^ the judgment-debtor, and then the judgment-debtor 
brought M he present suit for<i declaration tliat the money-decree was satisfied, and for 
damages against the decree-holder. Hf^fd lliat such a suit would lie. Guuamani Dasi ». 
Prankishori Basi {5 B. L. R. 223), V'iraragliava Reddi c. Siibbaka (T. L. R., 5 Mad. 397), 
■CheiBbrakandi Mnsutti tw Tliemdyal Puthalath Shekharuu Nayar (1. L. R., 6 Mad. 41), 
6ita Ram v, Muhipal (1. L. R., 3 All. 533), tSliadi v. Gunga 8ahai (I. L. R., 3 All.- 538), 
«.nd Ishan Chunder Bundopadliya v. Tndro Nnraiii Gossami (1. 1<. R., 9 Cal. 788), followed ; 
Patankar v. Bevji (I. h. R., b Bom, 1 40) not followt^. — Puromanaud Khasnabtsh », Khepoo 
Paramanick, 1. JL. R., 10 Cal. 334. [Jan. 30, 188 1 ] 

The plain tiff* held a decree again-st the defendant, and in execution of it attached the 
defendant’s property, A comproniise was then made, by which the defendant executed to 
the plaintiff the bond sued ui>on, in satisfaction of the judgment-debt. The compromise, 
however, was not certified to the Court. Held that the bond was without consideration. 
The adjustmefit of the decree, not liaving been certified to the Court, was not binding on 
the plaintiff, and therefore constitutoa no valid consideration. — Pandurang R&mchandra 
e, N&rAyaii, I. L. B., 8 Bom. 300. [Peb. 7, 1884.] 

The provision in s. 258 of the Code of Civil Procedure, 1882, which forbids any Court 
to recognize a payment under, or an adjustment of, a decree, unless certified to the Court 
executing the decree, does not debar a suit for damages for a breach of a contract to cer- 
tify.— Mallamma V. Venkappa, I. L. R., 8 Mad. 277. 80, 1884.] 

A 4 )?tCREB passed against the defendant in a suit, dated the 13th March 1877, directs 
ed “»^that the plaintiff should recover the decree-money by instalments agreeably to the 
terms of the deed of oomproraiso, and he, in case of default, should recover in a lump sum.” 
The compromise mentioned in the decree provided that the amount in dispute should be 
paid in ten instalments, from 1284 to 1294 fasli the first to be paid on the 27th May 1877 
(1284 fasli), and the remaining nine instalments on Jaith Paranmashi of each succeeding 
fasli year. On the Ist September 1883, the decree^holders applied for execution of the 
decree, alleging that the first four insbilments bad been paid, but not ^y of thJ succeeding 
instalments ; ^and they claimed to recover, under the terms of the decree, the fifth and all 
the remaining instalments in a lump sum. The judgment-debtors contended that the 
application was barred, by limitation, as they had not paid a single instalment, and more 
than three years bad elapsed from the date of the first default ; and that, even if the first 
four instalments had been paid, such payments could not be recognized by the Court, as 
had not been certified. Held, reversing the decision of the lower Appellate Court| 
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Jf Ohe four anauannstalments had not been paid under the decree, the execution of • 
the decree was barred by limitation. Held also that recognition of such instalment was 
not barred by the terms of s. 258 of the Civil Procedure Code. Sham Lai «. Kanahia 
Lai (I, L. R., 4 All. 316) and Pakir Chand Bose v. Madan A&han Ghoso (4 B. L. R» |3Q> 
followed.— Zahur Khan v. Bakhtawar, I. L. R., 7 AlU 327. [Jan. 7, 1885.] 

In determiuinj^ under s. 258 of Act XtV. of 18S2 whether or«no the cause shown by 
the decree-holder is sufficioiit, H is incumbent upon the Court to investigate and deoid[& 
any questions of fact upon^ which the parties may not be agreed.* In such an investiga- 
tion the evidence may be given either orally o/ by affidavit. The term “ to show cause” 
does not mean merely to allege causes, nor even to make out that there is room for argu- 
ment, but both to allege ^5•luse and to prove it to the satisfa(?tion df the Court.— Rung 
Lall V. Hem Narain Gir, I. L R., 11 Cal. 166. [Jan. 7, 1885. J , ^ 

In the course of proceedings in execution of a decree, dated the I4th Jum ^8, tfio 
partly, on the 11th January 1881, entered into an agreement, which was registered, and 
filed in the Court executing the decree. The deed recited# that the decree was under 
execution, and that a mortgage-bond, dated the lat December 1873, in favour of the judg- 
ment-debtor by a third party, had been attached and advertized for sale, and that the 
decree-holder and judgment-debtor liad arranged the following method of satisfying the 
decree : that the judgment-debtor should make over the said bond to the decree-holder, 
in order that he might bring a suit thereon at his own expense against the obligor, and 
realize the amount secured by the bond, and out of the amount Ibalized satisfy the decree 
under execution, with costs and future interest, together with all costs of the suit to be 
brought against the obligor, and togetlier with a sum due by the judgment-debtor to the 
decree-holder under a note of hand for Rs. 250 with interest ; and other details which 
need not be stated. On the same day that deed was executed, Iho decree-holder filed a 
petition in the Court, to the effect that under the agreement an arrangement had been made 
for payment of the judgment-debt, by which the judgment- debtor made over to him tha 
bond advertized for sale, in order that the petitioner should lile a suit under it at his own 
cost against the obligor, and realize the debt due under tlie decree in execution with in- 
terest and costs ; and ho prayed that the sale to be held <hat day might be postpowed, and 
the^ application for execution struck off for the presoiil, ^nd the previous attachment 
maintained, and stating that, after reali/alion of ilio amount ent>orcd in the bond ad- 
vertized for sale, an application for execution would be dul> Hied. On this the order was 
that the execution-case be struck off the tile, and the attachrwont maintained. On tho 
24th December 1833, the decree-holder a[>plicd for execut ion of the decree, alleging that 
the judgment-debtor had failed to make over tho bond to him according to the agreement. 
The judgment-debtor objected that the decree was no longer capable of execution, having 
been superseded by the agreement of the 11th .laiiuary 18S1, and that tho application 
was barred by limitation, the previous a])plio’Ation being dated tho O 'f November 1880. 
Jfefd that the application was within time, ina'^miich as tbc .ac.knowb gment in the deed 
of the 11th January 1881 came within the terms of s. 19 of the Limitation Act, so as 
to originate a fresh period of limitation in raspcct of the c.xcciition of the decree. Ghan- 
sham V. Mukha (I. L. R., 3 All. 320), Janki Pr^isad v. (rhulam All (1. L. R., 5 All. 201), 
and Rumhit Rai v. Batgur Kai (1. L. R., 3 All. 5 17), followed. l*er Oldfield, J. — That 
the agreement of fhe 11th January 1881 did not contemplate, and had not the effect of 
oanoelling the decree and substituting for it a new c.ontract, inasinuoh as i,he deed con- 
tained nothing to the effect that tbe deijree was superseded ; and all it did was to provide 
means by which the decree, together with another small sum due by tho judgment-debtor 
to the decree- holder, might be satisfied without having recourse to the sale of the bond 
attached, and the effect ^'oiild be that, on realization, satisfaction would bo certified in 
whole or in part to the Court executing the decree. Furthft*, if the agreeinent..y\;jis to be 
regarded as within the meaning of an adjustment of the decree under s. 258 of the •Civil 
Procedure Code, it could only be recognized by the Court when certified by the decree- 
holder or judgment-debtor : and^in this case, ibe'mnly certification winch was made was 
by* the decree-holder by his petition of lltlT January 1881, wrhich was in respect of 
a temporary arrangement under which the decree remained in force. Per Mahmood, 
J. — That the agreement of the jltli January 1881 was intended by tho parties as a per- 
formance of tho obligation cfhated by tho decree by substituting a fresh obligation found- 
ed upon contract, nut that the deed could not be regarded as such an adjiqitmont of the 
decree as satisfied the requirements of s. 258 of the Civil Procedure Code, bo(3ause the 
creditor, whilst admitting tho creation of a separate contract, took care to si\y that the 
decree was to be kept alive, and the attachment thereunder was to subsist ; and that 
therefore the certification of the adjustment was inadequate, and could not be recognized 
in executing the decree. — Pateh Muhammad v. Gopal JDas, 1. L. R., 7 All. 424. [Feb. 2, 
1885.J 
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Tn provisions of s. 257A of Act XIV. of 1882 are iiStendedto prevent Ijindina? agree- 
ments 'between Judgment-debtors and Judgment-creditors for extending tbe time for en* 
forcing decrees by execution, without consideration* and without the sanction of tho 
Court ; and are not intended jbo prevent the parties from entering into a fresh ooptraet fo? 
tbe payment of the judgmeht-debt by instalments or otherwise. — Jhabar Mihomed v* 
Modan Sonahar, I.'L. A., 11 OaP. 671. [June 23, 1885.] 

8. 258 of the Code of Civil Procedure, whi^ provides that no payment or adjustment 
of a decree not certified Jbo the Cqurt, as in the said section provided, shall be recognized 
by any Court, does not debar a Cnminal Court from recognizing such payment where the 
decree-holder is charged with fraudulently executing a satisfied decree. — Queen-Empresa 
«. Pfllala* J. L. E., 9 Mad. 101. [Oct. 6, 1885.] 

Under ss. 244 (cl.^ c) and 258 of the Civil Procedure Code (Act XIV. of 1882) no 
Gomprdhiise of a decree which has not been duly certified under the provisions of the last 
mentioned section can be recognized by any Court, and a separate suit to enforce such com- 
promise is not maintainable.— ^Hormasji Uordbji V^iiia v, Burjo^i Jamsetji V&uii, 1. Jj, B.» 
-10 Bom. 155. [Jan. 21, 1886.J 

Tub rule of Civil Procedure contained in the last clause of s. 258 of the Civil Proce- 
dure Code (Act XIV. of 1882 — that uncertified adjustineiits of a decree are not to be re^ 
cognized by “ any Court does not affect the substantive criminal law. The words ** any 
Court” in that clause have no application to a Criminal Court investigating a charge of 
fraudulently executing a fkCcree under s. 210 of the Indian Penal Code (Act XLV. of I860). 
Those words do not bar any criminal remedy which an injured judgment-debtor may have 
against a fraudulent decroc-holder, whether by a prosecution under ss. 193, 210, 406, or 
any other section of the Indian Penal Code. In s. 210 of the Indian Penal Code the word 
** satisfied ” is to be understood in its ordinary moaning, and not as referring to decrees, 
the satisfaction of which has been certified to tbe Court. Under s. 235 of the Code of 
Civil Procedure (Act XIV. of 1882) the decree-holder, or the party who applies for exe- 
cution, is bound to state in his application any adjustment between the parties after deoree, 
whether such adjustment has or has not been previously certified to the Court. Inten- 
tional omission to make such statefhent amounts to an offence under s. 193 of the Indian 
Penal Code (Act XLV. of I860). 8. 199 of the Penal Code (Act XLV. of 1860) does not 
apply to applications for execution containing false averments. — Queen-Empress v, B4puji 
Payfir^m, I. L. E., 10 Bom. 288, [Feb, 18, 1886.] 

Held, following T. t>. Bandyopadhya v. B. L. Mukhopadaya (I. L. E., 12 Cal. 608) 
(l^rrell, 3., doubting), that an application made by a decree-holder, the object of which is 
that the receipt of certain sums of money paid out of Court may be certified, is a ” step 
in aid of execution,” such as will keep the decree alive, within the meaning of the Limi- 
tation Act (XV. qf 1877), sch. 2, No. 179 (4). Gunsham v, Mukh (I. L. E., 3 All. 320) 
referred to. — Muhammad Husain Khan v. Edm 8arup, 1. L. R., 9 Ail. 9. [July 12, 1886.] 


On the 22nd March 1886, the applicant presented an application to a Subordinate 
Judge, praying that the adjustment of certain decrees, dated the 28th March 1867, and 
11th July 1871, might be certified, and a .sanction granted to a sankhat, dated 18th 
March 1880, passed to him by the doftndant in satisfaction of the said decrees and in 
substitution of two bonds dated February 1870. The Subordinate u udge, being of opi- 
nion lllht the application could not be granted, inasmuch as the execution of the decrees 
was then barred by limitation, referred the case to thp High Court under s. 617 of tbe 
Civil Proedure Code (Act XIV. of 1882). Held that the question could uot be refejcred 
ipadcff 8. 617 of the Civil Procedure Code (Act XIV. of 1882), as the order applied for to 

appealable under s. 2 of tbe Codh. T" 
satisfaction of tbe decree within the 
the OpeteT—Bangji v, Harjivan, I. L. E., 11 Bom. 57. [July 22, 1886.] 


Under s. 258 of the Civil Procedure Code (Act XIV. of 1882) no Court oan recog- 
nize an nnoertifteg^ adjustment of a decree^ for any Juridical purpose whatever. A stuli; 
will not lie to enforce an uncertified a^eement of adjustment of a decree a^inst a Judg- 
ment-debtor, the consideration for which is, that it shall operate in satisfaction of the de- 
cree ; as there is, in that case, no consideration which the Co^irt oan recognize, and, there- 
fore, no valid consideration for the Judgment-debtor’s agreement. The plaintiff was the 
assignee of a decree obtained by one H4ji Oomar Khamesi against the defendants on the 
6th May 1883. By that decree, H4Ji Oomdr KhameB& was declared entitled to redover 
Es. 9,961-6-6, with interest at nine per cent, from the defendants ; and payment was order- 
ed to be made to hii^ of tbe jimid sum by weekly instalments of Es. 200. In order to m- 
cure the payment of 4be said instalments, the defendants were required to oi^ecute a mort- 
gage to Haji Oomar Khamesa of certain property, with power to hini tosell the same, wt 
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tp ezeoiUe the decree for the whole amount, in case of default, for six montha. Hdji 
Qom&r KhamesC awigned the deoree to the plaintiff in the present suit, and, subsei^uent 
to the assignment («ts. on the 2l8t July 1888), the defendants exeout^ to the plaintiff 
the mortgage on which the present suit was brought. The i^ortgage-deed, after reciting 
the above facts, stated that the defendants had agreed to satisfy the amount of the decree, 
imd it contained a covenant, by the defendants, that they would pay Rs. 9,961-&-6, with 
interest at six per cent., by monthly instnfmeots of Es. 400 from«the 2l8t August 1883. 

The mortgage, therefore, differed/rom the decree, both with regard to the instalments and 
the rate of interest. The plaintiff sued to recover the sum of Rs. d^207, being the amount 
of instalments due to him under the said mortgage. Seld that the suit would not lioi 
as the mortgage was an adjustment of the decree, and had not been certified to the Court, 
as required by s. 258 of the Civil Procedure Code (Act XIAJ. of 1882).— HIji AMul 
Bahiman v, Khoja Khaki Aruth, I. L. B., 11 Bom. 6. [Aug. 13,4886.] Hfff 

< ■ • 

269* If the decree be for any specific moveable, or for any 4*^^^ in a Extending to 
Decrees for specific move- specific moveable, or for tj^e recovery of a wife, it 
ables, or r^overy of wives. ^ ^lay be enforced by the seizure, if practicable, of so !ar 

the moveable or share, and by the delivery thereof to the party to whom it u relates to 
haa been adjudged, or to subh person as he appoints to receive delivery on ®f 

hia behalf, or by the imprisonment of the judgment-debtor, or by attaching 
his property, or by both imprisonment and attachmenteaf necessary. 

When any attachment under this section has remained in force for six 
months, if the judgment-debtor has not obeyed the decree, and the decree- 
holder has applied to have the attached property sold, such property may 
be sold, and out of the proceeds the Court may award to the decree-holder, 
in cases where any amount has been fixed under section 208 , such amount^ 
and, in other cases, such compensation, as it thinks fit, and shall pay the* 
balance (if any) to the judgment-debtor on his aj^plication. ^ 

If the judgment-debtor has obeyed the decree qnd paid all costsuof exe- 
cuting the same which he is bound to pay, or if, at the end of six montha 
from the date of the attachment, no application to have the property sold 
has been made, or, if made, has been refused, the attaehment sball cease to 
exist. 

A, WHO had been directed by a deoree to refrain from preventing her daughter 
returning to her husband, after the date of the decree permitted her daughter, who was 
of age, to reside in her house. JSeld that si:\ph conduct on the paH f A was no such 
evidence of interference with her daughter’s return as would justify tl execution of thft 
decree against her, under the provisions of s. 200 of Act VIII. of 1859 (corresponding 
with 88. 259 and 260, Act XIV. of 1882). — Ajnasi Kuar v, Suraj Farshad, 1. L. B., 1 
All. 601. [Nov. 14, 1877.] ^ 

260. When •the party against whom a decree for the specific perform* 
l)Mn.for8|Meillop«rform. “Pf » oontract, or for restitution of conju^ 
anee or restitution of conjugal nghts, or for the performance of, or abstention 
from, any other particular act, has been made, has 
had an opportunity of obeyiitg the decree or injunction, and baa wilfull]^ 
fajiled to obey it, the decree may be enforced by his imprisonment, oc ^ the 
attachment of his property, or by both. • 

When any attachment under this section has remained in force for ono: 
year, if the judgment-debtor iias not obeyed the decree, and the decree** 
holder has applied to have the attached property sold, the property may be 
spld; and out of the proceeds the Court may award to the decree-holder- 
such compensation as it t&inks fit, and may pay the balance (if any) to the. 
judgment-debtor on his application* • 

If the judgment-debtor has obeyed the decree, and paid all coats of exe^ 
eating 'the same, which he is bound to pay, or if, at' the end of one year 
from the date of the attachment, no application to have the property sedd. 
bes.beeo mad^ W graated, the attaebment shall cease to exist. 
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By a decree relating to certain joint property belonging to the plaintiff and* defend* 
ant, but inrhich had previously been held in the sole name of the defendant, it was di- 
rected that the plaintiff aud^defendaut should jointly manage the property, and that the 
names of both should appcaa in all papers connected with such property. The plaintiff 
subsequently appl^ to have his name registered in tlie collcctorate, but was^'opposed by 
the defendant, who, it** appeared, also allowed tjie amluhs of the estate to continue to use 
his sole name. Meld that the Court had, un^or the cirpumstauces, jurisdiction under 
8 . 260 of the Civil Prqisedure Code to .attach the defendant’s property until he had 
obeyed the decree by having the joint names of himself and the plaintiff inserted in all 
documents belonging to the estate. — Qouri Prosad Moitra v. Bhola Nath Sanyal, 8 C. 
L. R. [Mar. 32, 1881.] 

Upon an application ^undcr s, 235 of Act X. of 1877 (Civil Procedure Code) for 
the execution of a decree which directed the judgmeiit-debtor forthwith to pull down 
and remove such portion of a wall as had been erected by him upon the wall of the 
decree-holder, the mode in which the assistance of the .Court was required to be given was 
stated in column y of such fipplication to be by giving the ^ecrcc-liolder possession of 
his wall by pulling down the wall erected thereon. The (’ourfc directed an order to issuo 
to the Nazir to remove the iudgment-(hd)tor ’8 wall from the top of the decree-holder’s 
, wall. Held that the decree-holder’s application could nSt be grunted in that form, and 
that he should have asked the assistance of the Court to be given in the way provided 
for by s. 260 of Act X. of 1877, by the imprisonment of the judgment-debtor, or the 
attachment of his propeft' 3 ", or both, ffe/d also that the Court was wrong in passing 
the order it had, but that it should have iiointod out to the decree-holder the manner in 
which he should have asked the ussislancc of the Court to bo given, and the remedy to 
which he was entitled ; and that, upon such amended ai)plication being made, the proper 
course to pursue w^as serve a noiiijo on (he judgment-debtor, directing him to comply 
with the order contained in the decree within a lime to be lived by such notice ; and that, 
if the failed to comply with such order uilhin the time so limited, the Court might then, 
at the instance of the docsroe-holder, make an order, either for the judgment-debtor’s 
imprisonment, or for the attachment of liis yu-operty. due regard being had to the provi- 
sion of %. 260 in the latter Held further that the High Court, in special appeal, 

should not vary the order foif executioTi which had beeti passed, in such a way as to give 
the decree-holder that relief for which ho did not ask. — Pro tab Chunder lloss v, Peary 
Chowdhrain, I. L. R., 8 Cal. 174. [Aug. 25, 1881. J 
• « 

261. the decree be for fch.? execution of a conveyance, or for the 
Decree for execution of con- fndors<u..out of a negotiabl.j instrument, and the 
veyances, or endorsement of judgimuit-debtor neglects or refuses to comply with 
negotiable instruments. the decree, the decree-holder may prepare ^the draft 

of a conveyance or endorsement in accordance with the terms of the decree, 
and deliver the same to the Court. 

The Court shall thereupon cause the draft to be served on the judg- 
ment-debtor in manner hereinbefore provided for scjrving a suriimons, to- 
gether with a notice in writing stating that his oVyections (if any) thereto 
shall *be made within such time (luentioning it) as the Court fixes in this 
behalf. c 

The decree-holder may also tender a duplicate of the draft to the Court 
for execution, upon the proper stamp-paper if a stan p is required by law. 

Qjk.pi’oof of such service, the Court, or such officer as it appoints in 
this* behsdf^ shall execute the duplicate so tendered, or may, if necessary, 
alter the same, so as to bring it into accordance with the terms of the 
decree, and execute the duplicate s<x altered. 

Provided that, if any party object to the draft so served as aforesaid, 
his objections shall, within the time so tixed, bp stated in writing, and 
argued before the Court ; and the Court shall thereupon petei such order as it 
thinks fit, &nd execute, or alter and execute, the duplicate in accordance 
therewith. 

A CONCILIATION-AGEBEMENT, dated 2nd October 1880, between the decreo-holdor 
and the jiidgmeut-debtor, stipulating that the former should allow a remission of 10 rupe<^,, 
end the latter should execute a documout for the remaining sum of Rs. 90, to be paid in 
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1 882, was filed in Court on the 20th November 1880. In 1883 the decree-holder presented 
two appltoations for satisfaction of the a<rreed debt of Rs. 90 by attachment of the debtor’s 
property ; which applications were grafted, but were not proceeded with tbrouprh some de- 
fault of the decree-holder. On the 4th June 1885, the decree-jh older made the present ap- 
plication, praying that under ss. 261 and 202 of the Civil PrJbodure Code (Act XIV. of 
3882) an order dir^tin^ the judgment-debtor to execute a«bond in terms of the concilia- 
tion-agrreement migrht be made, or that the • oiirt mij^ht execute ofte on his behalf. On 
reference by the Subordinate Ju^li^e under 017 of the Civil ProcdUure Code (Act XIV. 
of 1882) to the HijEfh Court, tliat the abdications in 1883 ^or attachment of tho 
debtor’s property were not “ in accord ince with law,” being forbidden by the Ookkhan Re- 
lief Act (XVII. of 1879, s 22), and that the present application under s. 261 of the Civil Pro- 
cedure. Code (Act XIV. 1882) was, therefore, too late under cl. A, art. 179 of sch. 2 
of the Limitation Act (XV. of 1877). — Chatur Kliusbal Chaudii7. Mahadu Bhagaii, I. T., 
E., 10 Bom. 91. [Aug. 13, 1885.] • 

262- The execution of a conveyance, or the endorsement of r. : ^goti- 
Form and effect of execu- able instrument, by the Court under the last preced- 
tion of conveyanco by Courts# ing section, may be in the following form : “ O 2), 
J udge of the Court of . (or an the case may be)^ for A ^ in a suit 

by £ F against A or in ^uch other form as tho High Court may, from 
tiuio to time, prescribe, and shall have the same effect as the execution of 
the conveyance or endorsement of the instrument of party ordered to 
execute or endorse the same. 

263* the decree he for tho delivery of any immoveable property, 

Decroo for immoveable possession thereof shall be delivered over to the 
property. party to whom it has been atfjudged, or to such 

person as he appoints to receive didivery on his behalf, and, if need bo, by# 
removing any person hound by the docn^e who refuses to vacate the property. 

In 1877 the plaintiffvS sued the defendant for pa.s»ossion of certain properti«'«, and 
obtained a decree. In execution of this decree, the plainfiff, on 12th of July 1^79, ob- 
tained formal possession of the properties sued for. Tho defendant continued to remaiu 
in actual possession and occupation of a portion of the premises, and refused to give up 
possession of the same to ilie plaintiff, who served him with a tw^ months’ notice to ipiit 
in June 1881. Tho plaintiff did not evict the defendant in execution of the decree ob- 
tained by him against the defendant, but instituted a fresh suit for that purpose. Held 
that such a suit would lie. Sembte, that the delivery of formal possession in exe- 
cution of a decree for possession gives a cause of action against a defendant who remains 
in occupation of the premises, which may be enforced in a regular suit •-Shama Charan 
Ohatterji v. Madhub Chundra Mookerji, 1. Ij.dl., 11 Cul. 93. [Sep. 12 1884.] 

264. Tf the decree be for the delivery of any immoveable property in 
^ the occupancy of a tenant or other person entitled 

property when in occupancy to occupy tJic sanfc, aim not houiid by the dficree 
of tenant. • to relinquish such occupancy, the Court shall order 

delivery to be made by affixing a copy of the warrant in some conspicuous 
place on the property, and pro^aimiiig to the occupant by beat of dru n, or 
hi such other mode as is customary, at some convenient place, the substance 
of the decree in regard tb the property : • 

Provided that, if the occupant can he found, a notice in writing eofTtain- 
ing such substance shall be served upon him, and in such case no proclama- 
tion need be made. ^ ^ 

"Dblivert of possession by going through the process prescribed by s. 224 of Act* 
Vtll. of 1859 is tho only way in which the decree of the Court awarding possession to the 
plaintiff can be enforced ; and^is, in contemplation of law, both parties must be considered 
as being present at 4fie time when the delivery is made, such delivery must, as against the 
defendant, be deemed equivalent to actual possession. As against third partiefiPsuch symbo- 
lical possession is of no avail, because they are not parties to the proceedings. But if the 
defendant subsequently dispossesses the plaintiff by receiving the rent and profits, the 
plaintiff will have twelve years from such dispossession to bring another suit.--Juggo- 
bundhu Mukerjee v. Bam (Xiunder Bysauk, 1. L. B., 6 Cal. 684. [Feb. 2, 1880.3 
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Ik 1877 the i>laintiirB sued the defendant for posseseion of certain properties and ob* 
tained a decree; in execution of this decree the plaintiff, on 12th of July 1879^ obtained 
formal possession of the properties sued for. The defendant continued to remain in 
actual possession and occu^tion of a portion of the premises, and refused to give up pos- 
session of the same to the plaintiff, who served him with a two month’s notice to ^Uft in 
June 1881. ThCr plugin tiff did not evict the defendant in execution of the decree obtained 
by him a^Jnst^ the defendant, but instituted a fresh suit for that purpose. Seld, that 
such a suit would lie. SemhU^ that the delivery of formal possession in execution 
of a decree for possession gives. a cause of action, against a defendant who remains in 
occupation of the premises, which may be enforced in a regular suit. — Shama Charan 
Chatterii v. Madhub Chundra Mookerji, I. L. B., 11 Cal. 93. [Sep. 12, 1884.] ' 

266 * If the decree be for the partition or for the separate posseBsion of 
«/ Partition of estate oreepara* share of an undivided estate paying revenue to 
tion of share. Government, the partition of the estate or the separa- 

tion of the share shall be made by the Collector and according to the law 
(if any) for the time being in force for the partition, ^or the separate posses- 
sion of shares, or such estates. 

• 

A SUIT will not lie for partition of portion only of a joint estate. Accordingly, when 
the plaintiff sued for partition of a portion of a joint estate and for khas possession of the 
share which might on t&o partition bo allotted to him, alleging that he had been deprived 
of possession of that portion by his co'sharers in collusion with others, it was held the 
suit would not lie. Although under s. 265, (Act X. of 1877), a decree may be made for 
partition of revenue-paying land, yet that decree must be carried into execution solhly by 
the Collector. — Bamjoy Ghose v. Bam Bunjun Chuckerbutty, 8 C. L. B. 867. [Mar, 
11, 1881.] 

IThebb one of several co-sharers, owners of a piece of land defined by metes and 
bounds, and forming part of a revenue-paying estate, brings a suit for partition, in which 
he does not seek to have his joint liability for the whole of the Government revenue 
annulled, such suit is cogni 2 al :^6 by the Civil Courts, which have jurisdiction to determine 
the plaintiff’s right to have his share divided and to make a decree accordingly. — Chunder- 
nath Nundi v. Hur Narain Deb, 1. It. B., 7 Cal. 153. [April 13, 1881.] 

8. 265 does not apply to property held on raiyatw^ri tenure, but to permanently 
settled estates. — Muttu v. Kudalalaga, I. L. B., 6 Mad. 97. [Oot. 2, 1882.] 

In 1851 an estate was brought under butwara under the provisions of Beg. XIX. 
of 1814. At such butwara, a portion of the estate, being covered with water, and unfit 
for cultivation, was not divided, but left jornt amongst all the co-sharers, the land-revenue 
payable on account of the whole estate being apportioned amongst the several estates into 
which the portion divided was split up. Subsequently, on the portion remaming joint 
becoming dry and fit for cultivation, an application was made by one of the co-sharers to 
the Collector to partition the same uq^cr the provisions of Beng. Act Till, of 1876, but 
that officer refused to do so, on the ground that the land ‘'did not bear an assessed revenue, 
and ivas not shown in the towji!' In a suit brought under the a6ove circumstances to 
compel the Collector to make the partition, and in the alternative to have it made by the 
Civil Court, held that though the reason given by tb« Collector for refusing was an erro- 
neous one, he was not bound to make the partition under the provisions of Beng. Act 
Vlll. of 1876, as the laud in suit was not liable for the i^ayment of one and the same 
’demand of land-revenue, and was therefore not a joint undivided estate within the terms 
of 8. 4^ cl. 9 of that Act. Reid also that the word ** estate,” as used in s. ^5 of the Civil 
Protedure Code, must not be construed in the same limited and defective sense in which 
it is used in Act Vlll. of 1876, but must be taken to he there used in its ordinary signi- 
fication, and tha£ consequently the plaintiff was entitled to a decree for partition under 
•the provisions of that section. Chundernath Nandi v. Hur Narain Deb (1. L. B., 7 ’Cal. 
153) approved.— Secretary of State v. Nundun Lall, 1. L. B., 10 Cal. 435. [Jan. 18. 
1884.] 

Ik 1862 it was held by the Sadr Court that s. 226 of Act VlH. of 1869 did not 
apply to raiyatw^ri estates. This ruling having always been acted on in the Madras Presi- 
dency, held by the Full Bench that a different construction should not, under these circum- 
stances, be placed on s. 265 of the Code of Civil Procedure, 1882. Muttu o. Kudalalaga 
(1. L. B., 6 Mad. 97) confirmed.— Muttuchidambara o. Karuppa, 1. L. B., 7 Mad» 882. 
[Jaa. 28i 1884.3 
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HoWfAiSBD against R a decneo for possepsion of “ a one-fourth shaffe of the two 
fallow lauds, Nos. 4^ and 541, measuring 7 bfghas and 2 bfghas 16 bis was respectiTolj, 
ftfter remoTal of the trecvs planted thereon.” The Court, iji executing the decree, placed 
the decree-holder in Joint possession of the two plots, to thciextent of the one-fourth share 
decreed to him, but declined to remove the trees until the said share had been specifically' 

Mcertained and partitioned by tlic Collector, in reference to .s. 261? of'yio Civil Procedure 
Code. Seld that the decree could not be understood to entitle the plaintiff to remove the 
trees from a larger area than f^ol to whifth he was entitled undpr that decree ; and that, 
so long as that area remained joint mnl unascertained, the plaintiff could not execute the 
decree in the manner sought. Jteld also that the decree in the present case could not*be 
called a “ decree for the j>artition or for the separate possession of share of an undivid^'d 
estate paying revenue to Govornmciit,” within the ineauing o^s. 205 of the Civil Pi^r 'dure 
Code, so as to require the intervention of the Collector for the purpose of exc' oiilng the 
decree ; and that the Court of first instance, in order to meet the exigencies of T e deofee, 
should have sepamted the one-fourth to which the plaintiff was declared enti^eu, and, in 
executing the decree, should have ordered that the trees sf aiiding on the one-fourth area - 
should be uprooted.—- Raia Dayal v. Megu Lai, I. L. R., 6 All. 452. [June 17, 1884.] ^ 

V MORTGAOED to the plaintiff his house and certain undivided land in which H and 
others, lllndn co-parceners, had a share. R bought the interest of II in the land at a 
•Court-sale, and let to H and V, who, failing to pay rent, wero sued by R, who got a decree 
for po«sessionv This decree was transferred for execution to the Collector, who sold the 
land, and rateably dislribnted the proceeds, except to V, who (ftclined to take the amount 
tendered as his share. The plaintiff sued V and the purchasers under R’s decree to recover 
his mortgage-debt by a sale of the property mortgaged to him. JTeld that R*s decree, not 
being for partition of the family-property, or for the separate possession of a share, was 
not ono eonti'niplalcd h\ s. 265 of the Code of Civil Procedure. The proceedings of the 
Collector were wilboiif- jiirisdiclion, and the plaintiff was eiilillcd to ignore them, and 
ikssort hisclaim under the rnortiraire. That the defendants being in actual possession-^ 
albeit throiurb a sale under a void decree— could not bo ousted in the ]>re«ont suit, and 
Were entitled to say that (he plaintiff had not proved his title to sell the specific lands 

mortgaged — N&rayan v. Vithii, 1. L. 11., 8 Bom. 539. •[June 24, 1884.] • 

* • • 

F. — 0/ Attachment of Properly. 

266 . The following property is liable to attach rr^ent and sale in execu- Extending to 
Property liable to attach- ^ion of a decree (namely), lands, houses or other 
ttient and sale in execution of buildings, goods, money, bank-notes, cheques, bills ^jeopt so far 
of exchange, hundls, promissory-notes, Government- as relates to 
B.ecurities, bonds,, or other securities fjr money, debts, shar^^ in the capital f»n“oveabJa 
or joint-stock of any railway, banking, or other public Corn any or Corpora- 
tion, and, except as hereinafter mentioned, all otlier saleable property, move- 
able or immoveable, belonging to the judgment-debtor, or over which, or the 
profits of which, he has a disposing powef, which he may exercise, for his 
own benefit, and whether the same be held in the name pf the judgment- 
debtor or by another person in trust for him or on his behalf : 

Provided that the follow^ing particulars shall not he liable to such at- 
tachment or sale (namely ) — 

(a) the necessary wearing apparel of the judgment-debtor, his wife, anU 
children ; * , 

(h) tools of artisans, and, where the judgment-debtor is an agriculturist, 
his iiiiplcnients of husbandry and such cattle as may, in the 
. • opinion of the T^ourt, be hecessary to enable him to earn his 

livelihood as such ; 

(c) the materials of bouses and other buildings belonging to and occupied 

hf agriculturists ; ^ 

(d) books of account ; 

(e) mere rights to sue for damages ; 

{/) any right of personal service ; 

{gy stipends and gratuities allowed to military and civil pensioners ot 
Government, and political pensions ; 
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(A) the salary of a public officer or of any servant of a Railway. Com- 
pany, when such salary does not exceed twenty rupees per 
njLeneemy and one moiety of the salary of any such officer or 
servant when his salary exceeds that amount ; 

(*) the pay and allowa'hces of persons to whom the Native Articles of 
War apply ; • 

{j) the wages o{ labourers and dombstic servants ; 

{k) an expectancy of succession by survivorship or other merely contin- 
gent or possible right or interest ; 

(?) a right to futu^ maintenance. 

, Explanatio7i, — The particulars mentioned in clauses {g\ (A), (t), and (y), 
are exempt from attachment or sale, whether before or after they are actual- 
ly payable ; 

Provided also that nothing in this section shall Iv deemed 

(а) to exempt the materials of houses and other buildings from attach- 

ment or sale in execution of decreoi for rent, or 

(б) to affect the Army Act, 1881, or any similar law for the time being 

in force^ 

Act X. of 1877, a. 266, proviso r, docs not prohibit the sale (in execution of decree) 
of property specifically mortgaged, albeit the property' be materials of a house belonging 
to or occupied by an agriculturist. — Bhugvandas v. Ilaithibhai, I. L. U., 4 Bom 25. 
[Sep. 4, 1879.] 

On 28th September 1887 (i. e., three days before Act X. of 1877 came into opera- 
lion), an application made for the enforcement of a money-decree by attachment 
{inter aliA) of the political pension enjoyed by the defendants. Under Act VIII, of 
18§9, s.f216, a notice was issued pn the same day to the defendants, calling upon them 
to show rause why the dec|:ca should not be executed. The defendants accordingly 
appeared on the day fixed (at which date Act X. of 1877 had come into force), and 
contended that, under s. 266, cl. g, of that Act, the pension was no longer attachable. 
Eeld that al( proceedings commenced and pending when Act X. of 1877 became law 
were, under Act I. of 1868, s. 6, to be governed by the law theretofore in force ; the general 
rule of coustruction contained in that section not being affected or varied by Act X. of 
1877, ss. 1 and 3 ; and that a bond fide application for enforcement cf a decree in a particu- 
lar way, coupled with an order of the Court in furtherance of that object, as much con- 
stitutes a proceeding in execution commenced and pending as the actual issue of a warrant 
of attachment. — Vidyardm v, Chandra Shbikharram, I. L. li., 4 Bom. 163. [Nov. 19, 
1879.] 

Held that ss. 266 and 295 must be read together, and that an ordinary judgmeht- 
oreditor is not entitled, under s. 295, to a rateable proportion of the assets realized by the 
sale of such house or building under a'decree obtained by another creditor for rent due to 
him in respect of the said house or building. — Maniklal Veuilal v, ^kh4 and Mdnsing, 
1. 1». B., 4 Bom. 429. [Feb. 17, 1880.J 

In case of pensions not exempted from attachment under s. 266 of the Civil Procedure 
Code (Act X. of 1877), it is only arrears in respect tAereof actually accrued due that are 
attachable in execution of a decree. Syud Tuffuzul Hussain Khan u, Aughunath Pershad 
(14 Moore’s I. A. 30 ; 7 B. L. R. 186) cited and followedi^Bhoyrub Chunder ]^y v, 
Madh\iJ> .Chunder Sein, 6 C.'L. R. 19. [Fob. 26, 1880.]. 

The right or interest which the vendor of immoveable property has in the purchase- 
money, where it has been agreed that the same shall be paid on the execution of the con- 
veyance, is not,cSo long as the conveyai^ce has not l^en executed, a debt, but a merely 
possible right or interest, and as such, under s. 266 of Act X. of 1877, is not liable to 
attachment and sale in the execution of a decree. The person who purchases such a 
right or interest at a sale in the execution of a decree takes nothing ^ his purchase. — 
Ahmad-ud-din Khan v. Majlis Rai, I. L. R., 3 All. 12. [J^une 7, 18^.] 

Persons who agree to spin cotton belonging to a spinning and weaving com;wy, 
and to receive a certain amount of money for a certain quantity of cotton spun by them, 
are labourers within the meaning of s. 266 of the Ck)do of Civil IVocedure (Act X. of 1877)9 
and therefore their remuneration is wages, which, under cl. j of the section, cannot be 
attached in execution of a decree. — Jeeband Khus41 v. Ab^ and Baik4, 1. L. R., 6 Bom. 
1^2, [July 26, 1880.] 
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Dcbts due to a British subject by the Gaikwar Government^ or by a subject of tbCat 
Government or of a Btate in the Province of Kathiawar, are not debts wbich^ under 
e. 266 of the Code of Civil Procedure (Act X. of 1877), ar^ liable to attachment in exe- 
cution of* a decree. Claims over which no Court in Brltvh India lias jurisdiction are 
not debts liable to be attached under s. 2GG of the Civil f rooodure Code (Act X. of 1877) 
The mere circumstance that the garnishee is, at the time of the*apt>lication for attach- 
ment, beyond the limits of Briii.sh India, would not of itself reAdor t\ie debts not liable 
to be attached. — Gliamshaml:if,o. Bhausali, I. L. B., 6 Bom. 24^. [^Jan. 27, 1881.] 

Before property of a judgment-debtor can be exempted from execution as fidling 
under the head of the property described in s. 266 of the Code of Civil Procedure, 
it is necessary that the Gourt should lirst express its opinion thattfiich property is neoes- 
sar^r to enable the execution -debtor to earn his livelihood, Vind the Court . uat 

decide this point is the Court which issues the execution. S.* 14 (a), pi|act 2,^hao. 6 
of the general rules and Circular Orders of the High Court, commented 9-i -Balniir 
Mahom^ o. Doorga Churn Shaha, I. L. R., 10 Cal. 29. [July 19, 1882.] 

Under cl. h of s. 26d of the Code of Civil Procedure, l882, a moiety of the salary of it* 
public officer drawing half pay (exceeding Rs. 20 per mensem) on sick leave is liable to 
attachment.— Beard v. Egerto^, 1. L. ii., 6 Mad. 179. [Jan. 17, 1883 ] 

Where the decree of the Civil Court expressly declares that a person’s right in a 
vriHi shall be sold, it is not competent in exccution-proceediny|j4 to question the command, 
on the ground of the oritH boiug protected from sale under s. 266 of the Code of Civil 
Procedure, or from its being bv the irature of it unsaleable to the public at lar^. — 
Badaishiv Lalit v. Jayauiibai, I. L. B., 8 Bom. 185. [Jan. 30, 1883.] 

A DEBT seemred by mortgage of immoveable property cannot be sold in execution of 
a decree under the provisions of the Civil Procedure Code applicable to moveable proper- 
ty. — Srinath Hutt v. Gopal Chunder Mittra, 1. h. U., 9 Cal 511. [Mar. 14, 1883.] ^ 

The right to sue for raesue-proti^s is a ** right to sue for damages ** within the moan- 
ing of s. 206, cl. e, of the Code of Civil Procedure, asd. therefore, cannot be sold in exe- 
cution of decree. Where, therefore, the plaintiff purenasod the right to sue^or mesne- 
profits at a sale in execution of a decree, held that a suit by him to euforco the right was 
not maintainable.— Bhyam Chand Koondoo v. Land Mortgage Bank of India, Limited, 
1. L. B., 9 Cul. 695. [June 19, 1883.] • • 

The expression, ** materials of houses and other buildings belonging to, and occu- 
pied by, agriculturists,” used in s. 266, cl. c, of the Code of Civil Procedure, is intended 
to exempt from attachment and sale the house dwelt in by an agriculturist as such, and 
the fann-buil dings appended to such dwelling. The exemption does pot extend to other 
houses not in the physical occupation of an tigriculturist owner as'a •■welling appropriate 
or convenient for his calling. The exemption extends, after the death of an agriculturist 
debtor, to his representative Vho occupies the house in good faith as an agriculturist, 
and who does not take it up merely with the view of defrauding his creditor. — Baddha- 
kisau Hakutnji v. Balvanti Bamji, I. L. B., 7 Boi^. 530. [Sep. 6, 1883.] 

The bar in s. £66 of the Civil Procedure Code to the attachmen| of gratuities allow- 
ed b 3 ' Government to its ex-servants, niilitar^*^ and civil, is not limited to siich gtatuities 
as are allowed to pensioners,” but applies to a gratuity granted in oonsideration of past 
services.— Bawdn Das v. Mul Chand, 1. L. B., 6 All. 173. [Jan. 22, 1884.] 

A HERITABLE right tjO receive a certain monthly allowance originally assigned in lieu 
of a share of landed property-- is not a mere right to maintenance or anything else Ex- 
empted by the proviso to s. 266 of th<^Civil Procedure CocTo, and is saleable ia fixecution 
Of a deesree. — Salamat Hossein v, Luckhi Bam, I. L B., 10 Cal. 521. [Mar. 5, 1884.] 

K, a .servant in the employment of the East India Railway Company, was recom- 
mended, by the Traffic Managd*, a bonus Jn consideration of long sand good services. 
TliLs recommendation was sanctioned, and the aipoiint of the bonus was received by the 
Di'«trict Paymaster. Before payment to K, the money was attached in exeemtion of a 
decree obtained a^inst him b^’’ J. Held that inasmuch as the bestowal of the money 
was a gift of mofeable property of date subsequent to the Jst July 1882, and was not 
evidenced by a register^ instrument, it could only be effected by actual ^delivery ; that 
as there had been no such delivery as completed the transfer (s. 123 of the Transfer of 
Property Act, and s. 90 of the Contract Act), the money was not at K’s disposal, and 
he could not have enforced payment ; and that the money was thereforo not liable to 
attacihmeut in execution of a decree against him. — Juuki Das o. East Indian Railway 
Company, 1. L. B., 6 All. 634. [July 16, 1881.] 
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Tns mangalsutra, a ueck-arnament .wbiob is worn by a Hindu married woman during 
the life-time of her husband, and never removed, is a part of her necessary wearing apparel^ 
and is exempted from exeovitioii under s, 266 of the Code of Civil Procedure (Act 
XIV, of 1882). — Appaiia v. 'Paiigamma, I, I 4 . R., D Bom. X06. [Sep, 18, 1884,3 

doors and window-sliuttors of npucca building cannot be separate^ attached in 
execution of decree,^ forming as lUey do part of an immoveable property, and having no 
separate oxistence.'-— Peru J^pari v. Ronuo Kaifarash, 1, L. R., 11 Oal. 164. [Jan. 28. 
1885.] ^ ; 

Thf sale of arms by the NA'zir of the Court, in execution of a decree, is a sale by a 
public servant in discliarge of his duty, and is, therefore, excluded by s. 1, ol. &,from tbe 
opei-atiou of the Indiaji Arms Act (XI. of 1878). It is expedient for the Court ordering 
such sale to give notice of t!io sale and of fclio pundiaser’s name and address, as contem- 
plated by s. 6 of that AVt, to the “ Magistrate of the District or to the poUoe-olbcer iu 
charge of tho nearest police-slatiun.^’ — Wala Hiraji v. Hii a Patel, 1, It. B„ 9 Bom. 618, 
[June Id, 1885. J 

S. 151 of tho Army AcC, 1881, not being affected by the fvravisions of s. 266 of tho 
Code of Civil Procedure, tho attacliment by a Civil (’curt of a moiety of the monthly salary 
of a debtor subject to military law, not exceeding Rs. 20, is legal. — Viraragava w. Rdmudu» 
1. L. U., 9 Mad. 170 . [Nov. 17, l8S5.j * 

The provisions of s. 24*1 (c) of the Civil Procedure Code prohibit not only a suit 
between parties and tboir/*cpresentatives, but also a suit by a party or his represeutativea 
agunst a purehsisor at a sale in execution of the de(.*roe, the object of which is to deter- 
mine a question whicdi properly ari.'«es between the parties or their representatives, and 
relates to the execution, discharge, or satisfaction of tho decree. A judgment-debtor, 
whosd occupancy -tenure had been sold in execution oi a decree for money, sued the pur- 
chaser for recovery of t'le property, oil the ground that the sale of otxjupancy-rights in 
cpcecution of decree was illegal and void, being in contravention of the iirovisious of 8. B 
ot Act XII. of 1881 (N. \V. P. Rent Act). Meid by the Pull Bench that the (question 
involved in the suit was as determinable only by order of the Court extK^iitiiig the decree,, 
and that^lio suit was therefore not maiiitaiiiablo. Narain o. Puran (Weekly Notes, X888» 
p. 218) referred to. — Basti Ram Futtu, 1. L. R., 8 All. 146. [Jau. 21, 1886.] 

The nature of an upddhilcpand vriHi on the river Godavari at Nusik was stated to bo 
as foIlow’s : '* The vriUi is an hereditary priestly oHi<;e by virtue of which certain reli- 
gious ceremonfes are performed on the river Godavari on behalf of pilgrims who pay fees 
to the holders of such prie.'slly olliccs for performaiitjo of such religious ceremonies at or 
about tho lime of their performance. By law aud usage, a certain rolatiMiiship grows up 
between certain pilgrim.s or>vorslii])pers and a particular priest, and when such relationship 
exists, such pilgripis or worshippers are called yctjmnas, or clients of tho priest, whoso 
right to offer and perform tho religious cereftioriies in question fur such yajnidns bocomea 
exolu*«ive against rival priests, so far that, under the Hindu law as applied and followed in 
this Presidency, if any such yajmdns acciqit the religious Services of another priest, l»bey 
must compensate the priest, whose yajmdas they are, by giving to him a reasonable fee, 
HeldXhiaX such a is a " right of <{>er.soniil service"^ within the meaning of cl.^or 

8. 266 of the Code of Civil Procedure (Act XIV. of 1882), and, therefore, protected froin 
attachment. — Gaueeh Ramchandra Date v. Shankar Ramchaudra, 1. L. R., 10 Bom. 395 
[Feb. 3, 1886.] 

By a deed of assignment tho usufruct of certain land was given to a Hindu widow 
for her maintenance, the deed expressly stipulating that tho same was not to. be in any' 
way alienated. A judgment-creditor of the widow caused tho laud to bo attached in 
execution of a money -decree.*. The widow exmtouded that the laud was protected from 
attaehiheht under s. 266 of tho Civil Procedurd^^lode (Act XIV. of 1882). Both the 
lower Courts disallowed the widow's contention. On appeal to the High Court, held^ 
reversing the orders of the lower Courts, that, having regard to tho proviso against aliena- 
tion ooutaiued in'uhe deed of assignment, Hhe usufructuary interest iu the lond asaigiied 
to t.he widow was one over which she had no power of disposal, and, consequently^ obuld 
not 'be attached and sold in execution of a moiiey-deoroo against her. — Piw411 a, Ap5Ji 
Ganesh, I. L. R„ 10 Bom. 342. [Feb. 16, 1886.] (. 

Whkbk,^ii a joint Hindu family, the father disposes of family property* the son's 
interest is bound, unlcas the son can show, in proceedings taken mr that purpose, that 
the disposal of the property by his father was macie under oiroumstanoea whioh deprived 
his father of his diposing powder, also where family-property Is sold under proceedinga 
taken against the father alone, the son's interest is bound, uuless the son can show that 
\be ^ale was ou account of an obligation to which he was not subject. The father ^ iu 
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fiwt, the represeniativo of the family both in transactions and in suits, subject only to the 
right orthe sons to prevent an entire dissipation of the estate by particular instances of 
wrong-doing on the father’s part. — Jugabliai Lalubhai v, Viililiukandds Jugjivand^, I. L. 
11., 11 Bom. 37. [Juno 30, 1886.] » • 

Unoeb the Transfer of Property Act, property incli\4os an actionable claim. There 
was sold in execution of a decree the judgment-debtor’s right to get^b/di vision a quantity 
of land which had been reserved by him for Ills own use in a deed of gift, but which, at 
the time of the execution-sale, Vm iu the'possession of the donoig of the estate, the laud 
never having been appropriate by measurement as prrovided in tlio deed. In a suit 
brought by the auction-purchaser (decree-holder) for the area of the land reserved by 
measurement and division, that the claim of the judgment-debtor to the laud.waa 
a transferable claim, and Aiereforo capable of boing attached a^d sold in execution unu ' 
s. 266 of the Civil Procedure Codo. -Hudra Perkash Missor w. Kmhna Mubua.Gliatttck, 
I, L. B., 14 Cal. 241. [Nov. 26, 1886.J • 


267. The Court may, of its own motion, or on the application of the Exfonding to 
Power to summon and ot <lecr«e-hoWer, sumtnon any person whom it thinks 
amine persons as to property necessary, and examine him in respect to any 
liable to- bo seized. property liable to be seized in satisfaction of the 

decree, and may require the person summoned to produce any document in 
his possession or power relating to such property, ^d, before issuing the 
Bummons of its own motion, shall declare the person on whose behalf the 
BUuuuoiis is so issued. 


268. In the case of a debt not secured by a negotiable instru- Ditto. 

Attaobiimntof debt, share, ““fit. (*) “ the capital of any public 

ahd other property not in Company or Corporation, (/;) other moveablo pro/ 
judgment- perty not in the possession of the judgment- 
debtor, except propqfty deposited in, or^in the 
custody of, any Court, the attachment shall be^Hiade by a written order 
prohibiting, 

(fl) in the case of the debt, the creditor from recovering the debt and 
the debtor from making paymont thereof until the ^further drder of the 
Court j 

{b) in the case of tho share, the person in whose name the share may 
be standing, from transferring the same or receiving any dividend thereon ; 

(c) in the case of the other moveable property except af' aforesaid, the 
person in possession of the same from giving it over to the judgment- 
debtor. 

A copy of such order shall be fixed up in some conspicuous part of the 
Court-house, and another copy of the same shall be sent, in the case of the 
debt, to the debtor ; in the case of the share, to the proper officer of the 
Company or Corporation ; and in the case of the other moveable property 
(except as aforesaid), to the person in possession of the same. 

A debtor prohibited under clause (a) of this section may pay the amount 
of hii debt into Court, and such payment shall discharge him as elTectually 
as payment to the party entitled to receive the same. • 

In the case of the salary of a public oilicer or the servant of a Rail- 
way Company, the attachmeflt shall be^made by a written ofder, requiring 
the officer whose duty it is to dislmrse the salary to withhold, every month, 
such portion as the Court may direct, until the further orders of the Court. 

A copy of <^ery su^ order shall be fixed up in a conspicuous part of 
the Court-house, and shall be served on the officer so required. « 

Every such officer may, from time to time, pay into Court any portion 
BO withheld, and such payment shall discharge the Government or the Rail- 
way Company, as the case may be, as effectually as payment to the judg- 
ment-debtor. 



206 


EXECUTION OF DECREES. 


[Sec. 26a 


^ r 

A EXECUTED a promissory note in favour of B. C obtained a money-deoref against 
and in execution of such dooroe tlie Court proceeded to attach the note by an order 
issued to A under^e. 268 of ibhe Civil Procedure Code, and subsequently to sell tStlo 
and interest in the note by a iction. B, assignee of the purchaser at the sale, sued A for 
recovery of the amount of the note. Held that there had been no valid attaohment of the 
note, actual seisqrd add delivery under ss. 27^1 aiul 299 having been omitted i and that, 
oonsequetitly, nothing )3ad passed to 1> by the execution-sale. — Batcharya o. Itatchmidvana,. 
4 Jud. Jur. 166. ' / * 

UTfDEE the provisions of 8.’2<58of the Code of Civil Procedure (Act X. of 1887>, 
bonds cannot be sold till the end of the six nv>nths from the date of att^hment. A Couri 
of Small Causes oaiiqot appoint a receiver. Bonds, therefore, pu which recovery will be 
time-barred before the date on which a s:ilo can legally bo made, cannot be made available 
for satisfaction of the }adgment-crcy<iitor*s debt. — Nursiugdds Baghunathdas e- Tulsiranit 
Bin Boulatram, 1. L. R., 2 Bom. 558. [Mar. 26, 1878.] 

Except in the manner allowed by s. 20, Act XT. of 1865, the Judge of the Smalt 
Cause Court cannot now s^id a decree of his own Court for execution by another Court,, 
nor can he issue an order under s. 2t>8 (Act X. of 1877) out of his own jurisdiction. — 
Mounshee Hossoiu Aly v. Ashotosh (iangoolly, 3 C. L. 11. 30. [July 5, 1878.] 

A DECUKE-noLDEfi, by a prohibitory order issued uiulor s. 268 of the Civil Procedure^ 
C^e (Act X. of 1377), attii.clied a debt due to his judgment-debtor. The person served 
with the order applied, ^.nder s. 278^ to liavo the attaclimont removed. JJe/d that the 
application could not be entertained under s. 278, that section having no application to the 
case ; but that, l>cfore issuing a proclamation of sale, in execution of a decree, of the debt so 
attached, it is the duty of the Court, under s. 287, to ascertain all the Court considers it 
material for the intending purchaser to know in order to judge of the nature and value of 
the property i>i*oclaimqd for sale. If the i>roperfc 3 , of which sale is sought, is a debt, and 
^the Court receives notice from the alleged debtor that no debt exists, the Court should 
satisfy itself as to the existence, or otherwise, of the debt, and, if itoon>es to the conclusioib 
that no debt exists, should abstain from proceeding to sale. — llarilal Amthabhai tr. Abhesang 
Meru, 1. L. R., 4 Bom. 323. [Jan. 6, 1880.J 

The? right or interest which the vendor of immoveable property has in the purchase^ 
money where, it has been agreed that the same shall be paid on the execution of the cou- 
voyauce, is not, so long as the (joriveyunce has not been executed, a debt, but a merely 
possible right or interej*t, and as such, under s. 266 of Act X. of 1877, is not liable to 
attiichmont and sale in the execution of a decree. The person who purehasses such a right 
or interest at a sale in the execution of a decree takes nothing by his purchase. — Ahmad* 
ud-din Khan v. Majlis Rai, I. h. R., 3 All. 12. [July 7, 1880.] 

Where money deposited witli a raihT» 3 ' company by one of its servants as a guarantee 
for the due performance of his duties was attached by a judgment-creditor of such servant 
under s. 268 of the Code of Civil Procedure, held that the creditor was not entitled to 
have his decree satisfied out of the deposit, but was entitled to a stop order under cl. c of 
s. 268, and also to payment of the interest any) due by the company on such deposit to> 
the servant. — KaruthSin v. Subramaiiy;)., I. L. R., 9 Mad. 203. [Jan. 9, 1886.] 

In execution of a decree obtained by^ them against J and M. the plaintiffs attached a 
decree obtained bV J and M against D, and on the allegation that J and M, in order to 
avoid the consequence of this attachment, exeoutefl a henavni oonveyance of their interest 
under the attached decree to B and P, and afterwards' with the same object took in adh^ 
ment and satisfaction of that decree two bonds in favour of R and 1 respectively, by wtdefar 
immoveable property was pledged as collateral security, the plaintiffs attached thi^e two 
bonds by prohibitory order, .under s. 268 of the Civil Proco<luro Code, and purchased them» 
at sale in execution of their decree. In a suit on the bonds against J> as the principal: 
defendant with J, M, B, P, R, and 1 joined as parties, held that tho plaintiffs wofo en* 
titled to enforce tho lieu created by the bonds against the immoveable property gpeedfied 
in them, notwithstanding that no attachment had bcefi made in accordance with the <,pro* 
visions of s. 274 of the Code ; a debt secured hy a mortgage-lieu on immoveable property 
not being immoveable property within tho meaning of that section. — Bebcndra Kumar 
Maudel v, Rup Lall Bass, I. L. R., 12 Cal. 546. [Fob. 5, 1886.] , 

The interest of the obligee in a bond hypothecating certain land as security for a 
debt having been attached under s. 274 of tho CoUe of Civil Procedure and sold, a suit waa 
brought by the purchaser upon tho said bond. It wa.s objected that the suit was not main- 
tainable because the bond had not been also attached as a debt under s. 268. Meld that 
the fact of the bond not having been attached as a debt under s. 268did not affect the right 
of tlje purrhasor to realize the amount due under it. — 8&mi e. Krishuasimi, I. li.R., lOt 
Mid. 169. [Bcc. 16, 1886.] 
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269. If the property he movt^ablc property in the possession of the Extendinft to 
Attachment of moveaWe ju<tgment-debtor, other than the property 
property in possession of judg- tioned in the first proviso to section 266, the at- ^ 
ment- obtor. tachment shall be made by actual seizure, and the 

attachin)^ officer shall keep the property in his own custody ^r in the custody 
of one of his subordinates, and shall be responsible for th^'duer custody there- 
of : • • 

Provided that, when the property seized is subject to speedy and natural 
Proviso decay, or when the expense of keeping it in cus- 

» tody will exceed its value, the proper officer m»v 
sell it at once. ' ^ 

The Local Government may, from time to time, roakn rules for t^^^ . lain- 
Power to make rules for tenance and custody, while under attachment, of 
maintenance of attached live- live-stock and other moveable property, and the , ■ 

* officer attaching property under this section shall, * 
notwithstanding the provisions of the former part of this section, act in 
accordance with such rules. 


270. if the property be a negotiable instrument not deposited in a 
Attachment of negotiable Court, nor in the custody ol a public officer, the 
instruments. attachment shall be made by actual seizure, and 

the instrument shall be brought into Court, and held subject to the further 
orders of the Court 


271. No person executing any process under this Code, directing o^ 
Seizure of property in build- authorizing seizure of moveable property, shall 
tng. enter any dwelling-house after sunset and before 

sunrise, or shall break open any outer door of sf dwelling-house. Butf, when 
any such person has duly gained access to any dwelling-house, he may un- 
fasten and open the door of any room in which he has reason to believe any 
such property to be : • • 


Provided that, if the room be in the actual occupancy of a woman who. 
Seizure of property in zan^- according to the customs of the country, does not 
ntfa. appear in public, the person executing the process 

shall give notice to her that she is at liberty to withdraw ; ar I, after allow- 
ing a reasonable time for such woman to withdraw, and giving her every 
reasonable facility for withdrawing, he may enter such room for the purpose 
of seizing the property, using at the same time every precaution, consistent 
with these provisions, to prevent its clandestine removal. 

A BAILIFF or nazir has authority to break open the door of a shop in order to execute 
a writ of attachment, Ibhe previously existing law on the subject not being altered by Act 
1877, s. 271. — l)4modar Parsotam v. Jshval Jetha, I. L. B., 3 Bom. 89. [Dec. 17, 
1878.] 

' It is not necessary that a special order of Court should bp made, empowering an officer 
authorized to arrest a parda-nashin lady to enter the zanana of the house in *wli1ch she 
resides. Under s. 336 of the Civil Procedure Code, if the officer is able to entet the 
house, he may break into any room in thp house, iucluding the zanan4, in order to effect 
the arrest. — Kadumbinee Doasee (ft. M.) v. Ko 3 ilashkaminee Bossee (S. 1S4.), I. L. B., 7 Cal. 
19.' [Mar. 21, 1881.] 


Ditto. 


Ditto. 


272. If the property be deposited in, or be in the custody of, any Court Ditto. 

Attoohment of property de- P«Wic officer, the attachment shall be made by 

posited in Court or with Gov- a notice to such Court or officer, requesting that 
ernment officer. guch property, and any interest or dividend be- 

coming payable thereon, may be held subject to the further orders of the 
Court from which' the notice issues : 
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Provided that, if such property is deposited in, or is in the custody of, 
p a Court, any question of title or priority arising 

^ ^ between the decree- ho hler and any other person, 

not being the judgment?-debtor, claiming to be interested in such property by 
virtue of any assignment, '‘attachment, or otherwise, shall be determined by 
such Court ' * ' 


A AND B were entitled to receive annually and for ever a specified amount by way of 
malikana right from the Collector as compensation for their extinguished rights m lakhi<* 
raj lands. In execution of a decree, C, on J3lli September, purported to attach^ under Si 
287 of Aot VIII. of 1869, share in such s])c<*.ilicd iiinount. ‘ Subsequent to this attach* 
ment, namely, on 23rd September 1873, A and B morii:aged their rights to the plaintiff, 
In a -suit brought by him against A, B, and C, held that attachment under s. 237 was not 
applicable to a right to receive money for ever ; that such an attachment Is only good so 
far as it relates to any specific amount, which may he ^cl forth in the request totlie officer 
in whose hands the moneys Sire, as bcinu tluMi payable or likely /o become payable ; and that 
the attachment in question was therefore invalid. Setnhte ^'uvQ attaching creditor should 
have proceeded under s. 235 or s. 236. In either of such cases the defendant, the person 
to whom the money was payable, would be entitled to nAticje that he was not at liberty to 
alienate his rights. — Nilkuuto J)6y e. Hurro Suonderec Bosseo I. L. It., 3 Cal. 414. [Jan, 
16, 18:8.] 

The Court has no discretion to refuse an application, for attachment of property it! 
Court, made under s. 272 of the Civil Procedure Code. - Noorjahau Begum «. Mashitty 
Khanum, 8 C. L. B. 17. [l)ec. 22, 1880.] 

In’ execution of iudccroe of a Muihsif’s Court, the plaintiff attached certain money, 
^ the proceeds of decrees which her judgment-debtor had obtained against third parties, then 
' lying in a Small Cau.se Court to her credit, and subsequently obtained an order froip the 
Muusif directing the same to bo paid to her in sati.^factjon of her decree, which order woe 
duly cqmmunicaied to the Small Cause Court Judge. Subsequently, the defendant, who 
held anqther decree against^ tl e same judgment-debtor, attached the same sale-proceeds. 
The Small Cause Court Judge then proceeded, under s. 272 of the Civil Procedure Code, 
to inquire whether the plaintiff was entitled to any priority over the second attaching cre- 
ditor, and, having decided that question in the negative, divided the sale-proceeds ratably 
between them. In a suit brought by the plaintiff, under the above circumstances, to 
recover from the portion of the sale-proceeds so paid to him, held that s. 295 of the 
Civil Procedure Code had no application, inu.smuch os the plaintiff bad not applied to the 
Small Cause Court Judge to execute her decree, and it hud never been transferred to the 
Court for execution ; and that the provLsion in a. 272 Is merely intended to mean that any 
question of title or priority to be determined by the Court in which or in whose custody 
the property is, and not by the Court which made the order of attachment. Seld also 
that, previous to the order by tlie Muiisif directing the payment to be made to the plaintiff, 
the Small Cause Court Judge would have had jurisdiction to deal with tho question he 
had tried; but as that order was nitdc prior to the attachment by the defendant, the 
Judgment-debtor had no interest in the money which could be so ^ittached, the effect of 
that order being to vest the property in the money in the plaintiff, and to take it out of 
the disposal of the Small Cause Court Judge, and consequently th.^ order for distribution 
was wrong, and the plaintiff was entitled to tho decrcss she sought. QuiBre , — Whether an 
order made by a Court under s. 272 was intended by the Legislature to be a final order P 
^-^Qopec Natn Acharje u. Achcha Bibee, I. L. K., 7 Cal. 658j [July 6, 1881.] 


Ertendint; to ‘273. If the property be a decree for money passed by the Court which 
Pronncial S. Attachment o( decree for passed the decree sought to be executed, tho attach- 
far OT reStS “oney. ment shall bo made by an order of the Court direct- 

to decrees for ing the procedds of the former decrie to be applied in satisfaction of the latter 
moveable pro- ,]ecree. 
party. 

If the property ho a decree for money passed by other Court, the 
attachment shall be made by a notice in writing to such Court under the hand 
of the Judge of the Court which passed tho decree sought to be executed, 
requesting the former Court to stay the execution of its decree until such 
notice is cancelled hy the Court from which it was sent^ The Court receiving 
suph notico shall stay execution accordingly, unless and until 
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• (a) th« Ooart which passed the decree sought to be executed cancels the 
notice, or 

(6) the holder of the decree sought to be executfed applies to the Court 
receiving such notice to execute its own decree. * 

On receiving such application, the Court sh&ll proceech to execute the 
decree, and apply the proceeds in satisfaction of the decree sought to be 
executed. . • . 

' In the case of all other decrees the attachme'nt shall be made by a notice 
Attachmont of other do- in writing, under the hand of the Judge of the Court 
* which passed the decree so4ight*to be executed, t’ 
the holder of the decree sought to be attached, prohibitfhg him frotn 
ferring or charging the same in any way ; and, when such decree oeeti 
passed by any other Court, also by sending to such Court a like notice in 
writing to abstain fron^ executing the decree sought "to be attached until such , 
notice is cancelled by the Court from which it was sent. Every Court receiv- 
ing such notice shall give effect to the same until it is so cancelled. 

The holder of any decree attached under this section shall be bound to 
Decree-holders to give in- give the Court executing the^ame such information 
formation. and aid as may reasonably be required. 

Held that Act X. of 1877 does not contemplate the sale of a decree for money as ths 
result of its attachment in the execution of a decree, and the attacdimcnt of a decree for 
money in the mode ordained in s. 273 cannot lead to its sale. Held aho that the last clause 
hut one of a. 273 applies to other than money-decrees. Where tV'o decrees for money, 
although they were not passed by the same Court, were being O'.ecuted by the same Oourt,^ 
held that the provisions of the first clause of s. 273 of Act X. of 1877 were applicable on 
principal. — Sultan Kuar Gulzari Lai, I, L. Tt., 2 All. 290. [April 17, 1879.] 

A DECBEE for money obtained by a judgment-debtefirds not a debt, which, Jby virtue 
of 9. 266 of the Code of Civil Procedure, can be attached and sold. Where a decree-holder 
desires to render a decree obtained by his Judgment-debtor available for the satisfaction of 
his own decree, the procedure laid down by s. 273 of the Code of Civil Procedure must be 
followed. — Tiruvengada v, Vythilinga, I. L. R., 6 Mad. 418. [ JUn. 29, I88S.3 

A DECBBB was passed on the 20th February 1878 by the Mimsif of M. In Novem- 
ber 1878, it was, in accordance with the provisions of s. 223 of the Civil Procedure Code, 
transferred to the Munsif of J. On the 21st January 1876, an application for execution 
of the decree was made to the Munsif of J, wljo thereupon issued an ordt-i for the attach- 
ment of some immoveable property belonging to the Judgment-debtor, and also for the 
attachmont of three decrees standing in his Court in favour of the judgment-debtor against 
other persons. On the 18th March 1882, the decree-holder applied to the Munsif of J to 
execute one of these decrees in his behalf, and he further asked that whatever might bo 
realized in such execution should go to the accounf of the decrees which hod been trans- 
ferred and which wois being executed. Held that the application of tl^ 18th March 1882 
was perfectly legal, and such a proceeding as could keep alive the decrees of the* 20th 
February 1878, and that a subsequent application for execution, dated the 12th April 
1883, was therefore not barred by limitation. An application to execute an attached de- 
cree is a “ stop iii^ aid of execution ” of the original decree, within the meaning of art. 
179, s. 2 of the liimitation Act, iuasrauch as its object is to obtain money in order to pay 
off the judgment-debtor. — Lachman v. Thondi Ram, I. L. R.,»7 All. 382. [Feb. g8, ^885 ] 

S. 273 of the Civil Procedure Code (Act X. of 1877) having expressly provided a mode 
for the attachment of decrees, the procedure laid down in s. 274 relating to immoveable 
property has no application to the attachment a decree for rcdemptioiL Under s. 316 
of the Civil Procedure Code (Act X. of 1677), tlie title of a purchaser at a Court-sale be- 
comes complete upon his payment of the purchase-money and confirmation of the sale by 
tbe Court. When the sale is admitted, production of a certificate is not necessary to 
prove that fact. — Nftigar Tinf&pa e. Bhdskar Farmaya, I. L. R., 10 Bom. 444. [Mar. 
11, 1886,3 * 

274* If the property be immoveable, the attachment shall he made by* 
Attachment ' of immove- “ order prohibiting thejudgment-dehtor from trans- 
able property. f erring or charging the property in any way, and alt 

persona from receiving the same from him by purchase, gift, or otherwise,. 

o. P. 27. 
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The OTder i^all be proclaimed at some place ou or adjacent to such 
property by beat of drum or other customary mode, and a copy of the order 
ihall be fixed up in a 'conspicuous part of the property and of the Oourt- 
Jiousa 

• 

WJ^en the i)r6perty is land payingfrevenue to Government, a copy of the 
order shall also l>e fix(^ up in the oifice of the Collector of the District in 
which the land is situate. . 


A sciT on a mortgage foreclosed under Reg. XVII. of 1806, s. SiComprisiDg property 
attofched c'^efore the date of the mortgage under s. 81 and the following eeotiona of Act 
Vlll. of 1869, was b^ou^t against the purchaser of the attached property, which had 
been .sold under the decree obtained by the attaching creditor. The defence was, that the 
mortgage, falling within the provisions of a. 2i0 of tlio Act, was void as against the aituoh- 
lug creditor and those claiming under him. For the mortgagee it was contended that the 
^ sttsphment could not previnl, it not having been proved affirmatively that the require 
ments of s. 239, relating to the intimation of the attachment, had been complied with. 
Meld that this objection to the validity of the attachment could not be raised for the 
first time in this appeal, even if it was not rather fur the mortgagee, seeking to deprive 
the attaching creditor of his ix)ssGssion, to prove the non-observance of the formalities 
in question. Senthle . — A re-attaclnnent of property after decree does not imply^ an 
abandonment of an attaVrhmeiit obtained before decree. — Ramkrishua Das Surrowji 
Burfunnissa Begum, 1. li. R., 6 Cal. 129. [Feb. 28, 1880.] 


The defendant obtained a decree against D, father of the plaintiffs, for satisfaction 
of his debt by the sale of a moiety of a village mortgaged to him by D. In execution 
of it he attiiched the .jinortgaged property, the attachment being made, under Act X. of 
^ 1^77, s. 274, by »ui oyder prohibiting D from transferring or charging the propert}’ in 
^APy a^id.all peivons from receiving it from him by purchase, gift, or otherwise. 
The plaintiffs thcreufKin applied for the removal of the attachment, but their application 
was rejected. They then sued for a declaration of Ihcir right to two-thirds of the pro- 
perty. The District Judge, .no tried the suit, rejected it on the ground that it was 
barred by Act I. of 1877, s. 42, luK'ausc tlic plaintiffs might have sought further relief 
than a mere declaration of title, and omitted to do so. Uo was of opinion that the at^ 
tachmciit constituted a dispossession, and that tlio plaintiffs might have asked to be re* 
placed in poWtession, or) at an^^ rate, for the removal of the attachment. .£ferM‘by the 
High f 'ourt on appeal that the jdaint was not oxien to objection ou the ground that it 
only asked for a declaratory decree, without any consequential relief ; that the prohibi- 
tory order to D did not constitute a dispossession of D, and still less of the plaintiffs ; 
and that they could not have properly asked for removal of the attachment by a canoel- 
- lation of the prohibitory order to D so l<Aig as they admitted that D bad an interest in 
the attached property ; and also that the plaintiffs could not have properly asked for any 
<g>n sequential relief in their suit, but that, when they instituted it, they were entitled, 
and, indeed, bound to ask for a declarjition of tbeir right, if only to prevent a purchaser 
at the sale, under the defendant’s dcccee against D, from afterwards alleging that he had 
purchased without notice of the plaintiff’s claim. — Narayanrav D^modar Dabh&lkar tK. 
BHkeishna Mah&tiev Gadre, I L. R., 4 Bom. 529. [June 23, 1880.] 


The proclamation of sale required, by s. 274 of the Civil 'Procedure Code, to be 
made at some place adjacent to the property to be %old, and the fixing up of a copy of 
the order in a conspicuous part of the property, are acts which must precede the posting 
^of the notices in the Court-house as required by s. 290. Where the sale-process of ' a 
portion of several parcels of property are sufficient to satisfy the decree of a judgment* 
creditor who has attached the property, another judgment-creditor, although he bos not 
attached the property, is still entitled to have the remainder of the property sold to satia* 
fy his decree under the provisions of s. 295 of the Civil Procedure Code. Three maum 
were attached ih execution of decrees ofitained by A and B. Prior to the salOf C, aWhuc 
had ajso obtained a decree against the owner of the land, applied: for leave.to execute hia 
decree, in order that he might participate in the sale^roceeds . under s. 295 of the Civil 
Procedure. Code. Upon the day fixed for the sale, the Deputy Commissioner was unable, 
through illness, to attend ; and he postponed the sale for three days. Two of the mauzajn 
were sold, dhd realized more than enough to satisfy the decrees of A and B. The third 
was then sold in satisfaction of (78 decree. an application by tbedddgmcnt-debtor 

to sot aside the sale on the ground of irregularity, it appeared that notice of the sale had 
been posted in the Court-house more than thirty days before the date fixed for the sale, 
' but bad only been published on the properties to be sold five days before that date \ that 
notice of the existence of a mortgage ou the properties, but uo farther partioulani^ 1M 
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given, |nd the tnortgagee was allowed to purchase ; and the the Depwtjr Obthtiiidedoner' 
had accepted the reports of .the Nazir and Court-peon as to the proclamation of saliDj and 
had refused to allow the judgment-debtor to give ovideiuTp of its insufficienoy. 
that the proclamation of sale on the property having takei\ place ony five days prior to 
the date of sale, and the particulars of the mortgage not having boen given, there hed! 
been sucsh material irregularities in the publication as to entitle the^judgment-debtor tb* 
give evidence of them and the other alleltaUons made by him, in ord^r'to show that ho- 
had suffered material injury by reason of^such irregularities*. Held also that the Deputy 
Commissioner was not entitled l;o proceed upon the reports of tUe Nazir and Court-peon, 
but was bound to hear the evidence tendered by the judgment-debtor, though he wjA» 
justifi^, under s. 291, in postponing the sale as he had done. Held, further, that the 
third judgment-creditor, *w ho had not attached the property, ^s stfll entitled to have ’"e 
sale proc<^ed with, and his decree satisfied under the provis\pn of s. 296. — ^ebunt 
Megh Lall Pooree e. Shib Pershad Madi, I. I>. R., 7 Cal. 34. [Mar. 18, 1881.7 • 

Application was made for the attachment, in execution of a decree, dl a mdafi 
boldiug belonging to the judgment-debtor. The numbers ^id areas given in such appli* 
eation as the numbers aiii areas of the lands comprised in such holding were the nufuberw 
and areas of certain revenue-paying lauds, and were not the numbers and areas of any 
lands held as muafi by the j^il^gmcnt-dcbtor. The order of attachment destn'ibed the- 
property as described in the application for attachment. The judgment-debtor having 
alienated by sale a muafi holding belonging to him, the decree-holders sued to have sucb 
alienatioti set aside as void under the provisions of s. 270 of bet X. of 1877. Held tbalir 
having regard to the description given in the application for attachment and the order 
of atta(ihmeat, it could not he said that the muafi holding alienated by the judgment- 
debtor was under attachment at ilio time of the alienation, and its alienation was there^ 
fore not void under s. 270 of Act X. of 1877. Ile/d also that tLc material misdescrip- 
tion of the property in this case in the order of attachment protected the alienees, who> 
were bond fide purchasers, from having the alienation set n^ide as void under 276, 
the attachment could not, under the circumstances, l>e held to have been “ duly inti- 
mated and made known,” as required by that section. — Gumani v. Hard war Pandey, 
I. L. R., 8 All. 698. [April 23, 1881.] ^ » 

Help that the fact of a sale of immoveable property lit execution of a decree having 
taken place before thirty days from the proclamation of sale being made on the property 
had expired was not a material irregularity in the publication of the sale. Mohunt Megb 
Lall Pooree tj. Shib Pershad Madi (I. L. R., 7 Cal. 34) dissented from? — Rahchander 
Bahadur v. Kamta Prasad I. L. R., 4 All. 300. [Feb. 27, 1882.] 


A JUDGMENT-DEBTOR, whose property bad been attached in execution of a money-de- 
cree, Sold the property, and out of the price paid into Court the amount of the decree, and 
prayed that the attachment might he removed. While the attachment as subsisting, and 
prior to the sale, the holders of other monoy-dbcrecs atrainst the same judgment-debtor pre- 
ferred applications, purporting to be made under s. 295 of the Civil Procedure Code, aud 
praying that the proceeds of the sale of the property might ho rateably divided between 
them.«elves and the attaching creditors. The Court refused to remove the attachment uu- 
til these creditors had been paid. It was found tlmt the sde by the judgment-debtor waa 
a bond fide transaction, entered into for valuable cousideraliou. Held that, inasmuch as 
no order for attachment of the property was passed in favour of the deA’ee- holders in man- 
ner provided by s. 274 of the Civil Procedure Code, their (daims were not entitled to the 
protection conferred by s. 276 agi^st private alienations of property under attachment ; 
that these claims were not enforceable under the attachment wliicli was made ; that the 
sale by the judgment-debtor was valid ; and that execution of the decrees could not take 
pl^. Per Mahraood, J. — That s. 276 of the Civil Procednjfo Code, being a resiriction of 
private rights of alienation, should be strictly constrjied ; that before property 8an1[>e sub- 
jected to such restriction, tliero must be a perfected attachment ; that the orders passed 
under s. 295 did pot amount to such attachment ; aud that, even assuming them to amount 
to such attachment, they not having been duly intimated and notified could not make the 
prohibition of s. 276 applicable to the case. Mahadoo Duboy v, Rhola Nath Diohit (I. L. 
R., 5 All. 86), Anarid Lall Pass r. Jullodhur Shaw (14 Moore’s I. A. 513), Rameswar Singh 
V. Ramtanu Ghose (4 B. L. A- C., 24), Indro Chunder Baboo ». Dunlop (10 W. R. 
264), Gobind Singtf e. Zaliiii Singh (1. L. R., C All. 33), aud Gumani v, Haidwar Pandey 
(I. L. R., 8 All. 698), referred to. Also per Mahmood, J. — While a. 205 of 4he Code gives 
a special right to judgment-creditors as distinguished from simple creditors, it is an essen- 
tial condition precedent to the exercise of that right that there should be a sale in execu- 
tion, and that its result should appear in assets realized by the sale, and therefore, until 
the sale takes place, no such right can be enforced. Bishen Chunder Surma Chowdhk'y o. 
Uuh Mohinee Dabee (8 W. R. 501) referred to. — Ganga Din «. Khu^li, I. L. B., 7 All. 
m [Fbb. 26, 1865.] 
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In execution of a monej-deoree, an order was issued under s. 274 of the Civil Proce- 
dure Code for the attachment of property which was the joint ancestral estate’ of the 
judgment-debtor and his fal^her. A copy of this order was not fixed up in the office of 
the Collector of the district in which the land was situate, as required liy s. 274. The sale 
was ordered and a day fixed for sale, but in consequence of postponements made at the 
judgment-debtor’s request, no tale took place. In the meantime the judgment-debtor 
died, and the decree-holder applied for executicm against the father os representative of the 
judgment-debtor, whose interest had survived to him. Jftld that the decree-holder had, 
by the proceedings taken in execution during the son’s lit'etimo, obtained rights over his 
ipterest which could not be defeated hj his death before sale. Suraj Barisi Koer v. Bheo 
Persad Singh (T. L. R., 6 Cal. 148; t. R., 6 Ind. Ap. 108) followed. Reid also that, 
though the defect in the manner in which the attachment wad made might render the 
attachment ineffectual ^for^the purpose of voiding alienations made, the attachment was 
effectual against the judgment-debtor, and the defect did not afford a ground for declar- 
ing the exeoution-proce^ings ineffectual.>-Bai Balkishon v. Rat Sita Ram, I. L. R., 7 
All. 731. [Mar. 30, 1886.J 

t Omission to have a drufti beaten as required by ss. 274 andr289 of the Civil Procedure 
Code (Act XIV. of 1882) held to be a material irregularity so as to render a sale held in 
execution of a decree liable to be set aside. — Trimbak Ravji v. Nana, I. L. R., 10 Bora. 
B04. [Jan. 25, 1886.] 

In execution of a decree obtained by them against J and M, the plaintiffs attached a 
decree obtained by J and M against and on the allegation that J and M, in order to 
avoid the consequence of this attachment, executed a benami conveyance of their interest 
under the attached decree to B and P, and afterwards with the same object took in adjust- 
ment and satisfaction of that decree two bonds in favour of R and I respectively, by which 
immoveable property was pledged as collateral security, the plaintiffs attached these two 
bonds by prohibitory older, under s. 268 of the Civil l^rocedure Code, and purchased them 
<',t the sale in execution of their decree. In a suit on tlio bonds against I) as the principal 
defendant with J, M, B, P, R, and I joined a.s parties, held that the plaintiffs were en- 
titled to enforce the lieu created by the bonds against the immoveable property specified 
in them, notwithstanding that nr attachment had been made in accordance with the pro- 
visions of '■8. 274 of the Code , a*^dobt secured by a mortgage lien on immoveable property 
not being ** immoveable property *’ within the meaning of that section.— Bebeudra Kumar 
Handel v. Rup Lall Bass, I. L. K., 12 Cal. 54(>. [Feb. 5, 1886.] 


S. 273 of the Civil Procedure Code (Act X. of 1877) having expressly provided a mode 
for the attachment of decrees, the procedure laid down in s. 274 relating to immoveable 
property has no application to the attsuihuient of a decree for redemption. Under a. 316 
of the Civil Procedure Code (Act X. of 1877), the ti^le of a purchaser at a Court-sale be- 
comes complete lypon his payment of the purchase-money and conrirmation of the sale by 
the Court. When the sale is admitted, p!‘oduction of a certificiito is not necessary to 
prove that foot. — Naigar Tiniapa v, Bliaskar Purmaya, 1. L. R., 10 Bom. 444. [Mar. 
11, 1886.] 

Thb interest of tho obligee in || bond hypothecating certain land as security for a 
debt having been attached under s. 274 of tho Code of Civil Procedure and sold, a suit was 
brought by the purchaser upon the said bond. It was objected that the suit was not main- 
tainable because the bond had not been also attached as a debt under s. 2(>8. Retd that 
the fact of the bond not having been attached as a debt under s. 268 £id not affect the right 
of the purchaser to realize tho amount due under it.— Sami v. Krishuastoi, 1. L. R., lO 
Mad. 169. [Bee. 16, 1886.] 

t * 


27P* If the amount decreed with costs, and all charges and expenses 
Order for withdrawal of at- resulting from the attachment of any property, 
tachmeut after satisfaotion be paid into Court, or if satisfaction of the decree 
of decree. * be otherwise made ' through the Court, or if the 

decree is set aside or reversed, and order shall be issued, on the application 
of any person interested in the property, for the withdrawal of the attach- 
ment. ® 


276f ^hen an attachment has been made by actual seizure or by 
Private alienation of pro- written order duly intimated and made known in 
pert| alter attachment to be manner aforesaid, any private alienation of the 
property attached, whether by sale; gift, mortgage, 
no..cfc,Qj^igej and any payment of the debt or dividend, or a delivery of the 
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share, Jto the judgment-debtor during the continuance of the attachment^' 
shall be void as against all claims enforceable under the attachment. 

Whbbe certain immoveable property having been attached, the executioa-<iase was 
subsequently sttuck off the file, and the judgnieut-dobtsr applied airain for attachment 
of the same property, held to the particular circumstances of the case, that a 
private alienation of the property, after date of such application, but before attach- 
ment. was not void under the provisions of s. 240 of Act VIIT. of 1859. The principle 
of the High Court’s decision in Ahmed Hossain Khan «. Muhainmed Azcom Khan (H. 

C. R., N. W. P., 1869, p. 51) followed. — Zaib-un-nissa «. Jairam Gir, I. L. B., 1 All. 616, 
[Mar. 4. 1878.] . / \ 

Certain land was attached in the execution of a decree in the manner renul|S|^ by 
s. 285 of Act VIII. of 1859, but a copy of tbo order of attachment was not, ’^oquired 
by s. 239 of that Act, fixed up in a conspieiions part, or in any part at all, of Court- 
house of the Court executing the decree ; nor was it sent to, or fixed up in, the oftleeof the 
Collector of the district in^which the land was situated. Subsequently to the attachment t 
of the land, the judgment-debtor privately alienated it by sale. Held that as the attimh- 
ment had not been made known as prescribed by law, the provisions of s. 240 of Act VIII. 
of 1859 did not apply, and the* sale was not null and void. Indarchandcr Agra and 
Mastorman’s Bank (l6 W. R. 264 ; 1 B. L. R., S. N., 20) followed. — Nur Ahmad v. AltaC 
All, I. li. R., 2 All. 58. [Nov. 13, 1878.] ^ 

The title obtained by the purchaser on a private sale of property in satisfac^tinn of a 
decree differs from that acquired upon a sale in execution. Under a private sale, the pur- 
chaser derives title throuLjh the vendor, and cannot acquire a title bettor tlian his. Under 
an execution-sale, the purchaser, notwithstanding that he acquires merely the risrlit, title, 
and interest of the judginont-debf.or, acquires that title, by operatieu of law, adversely to 
the judgment-debtor, and freed from all alienations and incumbrances effected by hinv 
after the attachment of the property sold. In 1858, the respondent obtained a decree 
against B- In 1863, in .‘satisfaction thereof, he caused to be attached a decree for mesne- 
profits made in favour of B against the appellants in 186g. In May 1865, the res|»ndcnt 
obtained an oixler for the sale thereof ; but instead of ^oceoding to execution-sale, he 
purchased, in 1866, the whole of the mesne-profits due under the decree of 1860 by pri- 
vate sale from B. Meanwhile, in September 1865, an order of Court had been made, 
between B and the appellants, on their consent (but without thoj’espondent .being a party 
to it), whereby the decree for mesne-profits wsis sot off. pro ianfo, aL^ainst a prior decree 
for a larger amount, which the appellants had obtained again.st B. Held that the .sale of 
1866, h:iving been a private one, and not in process of execution, the respondent only ob- 
tained such title as B had in the decree of 1 860 -viz.^ a title sulqect to the effect of the order 
of September 1865. — Dinendronath Sannial v. Ram Kumar Ghovso, Tar'kchander Bbatta- 
ebarjia V. Baikantnatli Sanniid,.!. 1 j. R., 7 Calf 107. [Jan. 26, 1880.] 

A SUIT on a mortgage foreclosed under Beg. XVTT. of 1806. s. 8, comprising property 
attached before the c^ate of the mortgage under s. 81 and the following sections of Act 
VIII. of 1859, was brought against the purchasemof the attached property, whic*h had 
been sold under the j^^ree obtained by the attaching creditor. The defence was, that the 
mortgage, falling within the provisions of s. 240 of the Act, was voiil* as against the at- 
taching creditor and %ose claiming under him. For the mortgagee it was coniended that 
the attachment could not prevail, itmot having been proved affirmatively that the require- 
ments of 8. 239, relating to the intimation of the attachment, had been complied with. 
JETeid that this objection to tbe validity of the att^ichment could not be raised for tho firsts, 
time on this appeal, even if it was not ra,ther for tho mortg^ee, seeking to deprive the 
attaching creditor of his po8Sos.sion, to prove tho non-observance of the fornlhlitTes in 
question. Semhls , — A re-attaohment of property after decree dooji not imply an abaiicloii- 
ment of an attachment obtained before decree. — Ramkrishna Das Surrowji v. Surfunnissa 
Begum, 1. li. B-, 6 Col. 129. [Feha 28, 1880.] • • 

An attaching creditor has not, as such, any right to redeem a mortgage suhsi sting 
prior to hi.s attachment. — Soohhul Chundor Paul v, Nityo Churn Bysack, I. L. B., 6 
fcal.663. [Aug. 2^1880.] • 

A BBNBWAt. of mortgage already existing on the property prior to attachment, 
which does not enhance the charge, is not an alienation within the meaning of s. 276 of 
the Code of Civil Procedure.— MohAdevappa- «. Srinivasa Rau, I. L. B., 4 Mad. 417. 
[Jan. 23, 1881.] 

Application was made for the attachment in execution of a decree of a muafi holding 
belonging to the judgment-debtor. The uumbers and areas given in such application as 
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the numben and areaa of the lands comprised in such holding were the numbers ^nd'areas 
of certain revenue-paying lands, and were not the numbers and areas of any lands held as 
muaft the jud^ent-debtor. The order of attachnieut described the property as de* 
scribed in the application fot; attachment. The judgment-debtor having alienated by sale 
a muaft holding belonging to hipi, the dei^ree-bolders sued to have such alienation set aside 
Bs void under the provisions of s. 276 of Act X. of 1877. Held that, having regard to the 
. plication for attachmelit and the order of attachment, it could not 
be said that the muaft holding alienated by the«judgmcnt41ebtor was under attachment at 
the time of the alienatio^i, and its alienation was therefore* not void under s. 276 of' Act X. 
of 1877. Held also that the material misdescription of the property in this case in the order 
of attachment protected the alienees, wiio were bond fide purchasers, from having the aliena- 
tion set a^de as voididndens. 276, as the attachment could not* under the circumstances, 
be held to have been •duly intimated and make known,” as required by that Section. — 
Oumani e. Hadwar Pandey, I. L. R.. S All. 698. [April 25, 1881.1 

By agreement between L and Q, the parties to a suit, the mutters in difference be- 
tween them were referred arbitration. An award was made directing that L should 
* transfer certain property to Q by way of sale. Between the day the award was made and 
the day a decree was made in accordance with the award such property was attached in 
execution of a decree against L. After the attachment 1^, in compliance with the decree 
made in accordance with tlie aw*ard, exe<Mited a conveyance of such property to Q. Held 
by the Full Bench (affirming the decision of Straight, J.. and reversing that of Spaiikie, 
J.) that such conveyancaawas not a “ private alienation ” in the sense of h. 276 of Act 
X. of 1877, and was therefore not void under that section as against a claim enforceable 
under such attachment. — Qurban Ali r. Ashraf Ali, 1. L. R., 4 All. 219. [Jan. 18, 1882.] 

A PRIVATE alienation of property under attachment is void under s. 276 of the 
Civil Procedure Code,. “ as against all ejaim.s enforceable under the attachment ” 
only. Held, therefore, where projieriy attached in execution of a decree was alienated, 
and was, after such alienation, again attached, the first attachment having expired, and 
was brought to sale iii pursuance of the second attacbment, and the purchaser sued for 
possess^n of the propertjr, claiming on the ground that the alienation of the property 
was void junder the provisiops • ( s. 276, that as no claim was enforced or was enforceable 
under the first attacbment, under whicli the property was alienated, but the purchaser 
was claiming under the second attachment, such alienation could not be assailed under 
the provisions of s. 276. — Gobind Singh c. Zalim Singh, I. L. R., 6 All. 33. [July 19, 1883.] 

A JUDGMENT-DEBTOR, whose property had been attached in execution of a money-de- 
oree, sold the property, and out of the price paid into Court the amount of the decree, and 
prayed that the attachment might he removed. While the attachment was subsisting, and 
prior to the sale, the holders of other iimncy-dccrees against the same judgment-debtor 
preferred applications, purporting to be mrile under s. 295 of the Civil Procedure Code, 
and praying that the proceeds of the sale of the property might bo ratcably divided between 
themselves and the attaching creditors. The Court refused to remove the attachment un- 
til these creditors had been paid. It was found that the sale by the judgment-debtor waa 
a bond fide transaction, entered into fry valuable consideration. Held that, inasmuch as 
no order for attachment of the property was passed in favour of the decree- holders in man- 
ner provided by 8.«274 of the Civil Pro<‘edure Code, their claims were not entitled to the 
protection conferred by s. 276 against ]>rivate alienations of property under attachment ; 
that these claims were not euforceahie under the attachment whicii w'as made ; that the 
sale by the judgment-debtor was valid ; and that execution of the decrees could not take 
place. Per Mahmood, J. — That s. 276 of the Civil Procodurp (;ode, being a restriction of 
private rights of alienation, should be strictly construed ; that before property can bo sulv 
jectedftocuch restriction, there must he a perfected attachment ; that the orders passed 
under s. 295 did not amount to such attachment ; and that, even assuming them to amount 
to such attachment, they not having beuu duly intimated and notified c.ould not make tho 
prohibition of s, 276 applicable to the cas^. Mahadeo^.l)ubey «. Bhobi Nath Bichit (I. L.. 
B., 6 All. 86), Anand LalL Bass v. Jullodliiir Shaw (14 Moore’s T. A. 643), Bameswar l^ngh 
«. Bamtanu Ghose (4 B. L. B., A. O., 24), Indru Cliunder Baboo v. Bunlop (10 W. B. 264), 
Gobind Singh e. Zalim Singh (I. L. B., 6 All. 33), and Gumani c. Hardwar Pandey (I. 1a, 
B., 3 All. 698), referred to. Also per Mahmood. J. — While s. 295 ofdhe Code gives espe- 
cial right to judgment-creditors as distinguishod from simple creditors^ it is an essential 
condition precedent to the exercise of that right that there should he a sale in execution, 
and that its result should appear in assets realized by the sale, and therefore, until the sale 
takes pliice, no such right can be enforced. Bishen Chunder Surma Chowdhry p. Miiq 
M ohinee Daboe (8 W. E. 601) referred to. — Ganga Bin v. Khushsdi, 1. B. B., 7 All. 702. 
[?©b, 23, X886.] 
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WjTEHW E yesting order hue been made under 11 k 12 Viet., o. 31, 8. 7, after attaoh*' 

'nient and before decree, the title of the Official Assignee takes efiPeot and prevente'tfie at*' 
tachinf^ creditor from obtaining satisfaction of his decree by, a sale. Shib Kristo Shaba* 

Chowdhigr r.' Miller (I. L. R., 10 Cal. 150) and Gamble e. Bhol&gir (2 iJom. H, O.B. 160 ) 
followed.— Saduyappa e. Ponnama, I. L. R., 8 Mad. 654., [May 2, 1885.1 

^ Thb interest of a tenant in certain land having been attached*b/ his creditor in exe- 
cution of a decree for money, the liindU)id attached the same land for arrears of rent^ 
brought it to sale, and purcliasod it unaer tho provisions of ^e Rent Recovery Aofc 
The creditor subsequently purclnuscd the interest of {he tenant, which was sold in oxe- ' 

cution of his decree. In a suit by the landlord to have the sale to the creditor declared' 
invalid, held that the hmdlord’s purchase was subject to the creditor’s attaphment. — 

Subramanya ». Rijaram, I. L. R., 8 Mad. 573. [July 30, 1885.J 

* 

277. If the property attached is coin or currency-notes, the*0o rt Tna^, Extending to 

Court may direct coin or during the continuance of attach- 

currency-notes attached to Je ment, direct that such eoiii or notes, or a part, 
paid to party entitled. thereof sullicient to satisfy the decree, be paid 

over to the party entitled ynder tin* decree to receive the same. 

278. If any claim be preferred to, or any objection be made to the at- Ditto. 
Investigation of claims to, tachiiieiit of, any property^ attached in execution 

and objections to attachment of a decree, on the ground tiiat such property is 
of, attached property. liai,]^^ to such attachment, the Court shall pro- 

ceed to investigate the claim or o)»jection with the like power as regards 
the examination of the claimant or objector, and in all ,other respects, as if 
he was a party to the suit ; 

Provided that no such investigation shall he made where the Court con- 
siders that the claim or objection was designedly or unnecessarily delayed. 

If the property to which the claim or ohjeSSou applies has been adver- 
_ * r 1 Used for sale, the Court ordering the sale may post- 

ostpopemen o sa a, pone it pending the investigation of the claim or 
objection. '• • 

A DECREE-HOLDEB, by a prohibitory order issued under Act X. of 1877, b. 268, at- 
tached a debt due to his. judgment-debtor. Thi.<« person, served with the order, applied 
under s. 278 to have the atiaciimont removed. Held that the application could not 
be entertained under s. 278, that section hiding no application to th« case ; but that, 
before issuing a proclamation of sale, in execulion of a decree, of the d- )t so attached, it 
the duty of the Court, under s. 287, to ascertain all that the Court considers it material 
for the intending purchaser to know in order to judge of the nature and value of the 
property proclaimed for sale. If the property, of which sale is sought, is a debt, and the 
Court receives notice from the alleged debtor that7io debt exists, the Court should satisfy 
itself us to the existence, or otherwise, of the debt, and, if it comes to the conclusion that 
DO debt exists, should abstain from proceeding to sale. — Haril&l Amtfiabhai v. Abhesang 
Meru, I. L. R., 4 Bolh. 323. [Jan. 6, 1880.] 

An objection was made to the attachment of certain property in the execution of a 
decree' by the judgmeut-de(|tor, on the ground that such property was in his possession, 
not as his own property, but on account of an endowment. This objection was one of the 
nature to be dealt with under Act X. of 1877. s. 278 and the following sections. «The Court 
executing the- decree made an order against the decree holder releasing the propert 3 *from 
attachment. JBteld that such order was not appealable, the fact that the objection wai 
made by the judgment-debtor notYithstanding^ and the decree-holder’s moper .^medy was 
to ihstitute a suit under Act. X. of 1877, b. 283.— Shankar Dial v, Amir Daldar, 1. L. B., 

2 All. 762. [Feb. 24, 1880.] 

The holders of^a taluq Jiypothecated certain other property belonging to them a# 

Boenrity. for the rerft. A decree for rent was obtained against them. Prior to attachment,' 
the taluqd&ra assigned their interest in eight annas of the hypothecated property to A; 
and made a mourosi lease of the remaining eight annas to him. The decree-holder thei^ 
obtained an order for summary sale for the rent due for 1876*77. She then attempted to 
loU the property hypothecated to her. An objection by A waa allowed. 'A regular suit 
was thou instituted by the decreo-holdor againsi A; and it was declared that she Was, aftep 
selliag the taluq, entitled to sell the hypothecated property. The- deevee^holder again 
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attempted to execute her rent-decree by attaching and selling the hypothecated property^ 
and at! objection by A Was disallowed. MeJd that no appeal lay from the oVder disallowing 
the objection, as A could not be considered to be a ‘ representative * of the taluqdto within 
the meaning of s/244 (cl. e) of the Civil Procedure Code, and was, therefore, debarred 
from appealing under ss.’ 27o and 283. — Riishbehary Mookhopadhya r. Maharani 8'amo-* 
moyee, I. L. R., 7 Qil.#403. [May 13, 1881.] 

UxpEB PS. 289 aud*274 of the Civil Procedure Code, it is necessary that a copy of the 
sale-proclamation should ,be affixed to some conSpiciioiis pjTace on the prope^y attached ; 
and the onilssiou to do so is a m&terial irregularity within the meaning of s. 311 df the 
Code of Civil Procedure. If it is proved that the price obtained for property sold at an 
execution-sale is greatjy inadequate, and if it be also proved that Jthere has been a material 
irregularity in publishing o» conducting the sale, the Court will presume that the irregu* 
larity was the cause of' the inadequacy of price, until proof is given to the contrary. 
— *Kaiytara Chowdhariii v. Raracoomar Goopta, I. 1j. R., 7 Cal. 466. [May 25, 1881. J 

WnKBE a person whose property' has been attached in execution of a decree a^inst 
another person, and whose elaiin under s. 246 of Act VIII. of 1859 has been rejected, 
‘brines a suit under the provisions of s. 247 of Act VJIT. of 1859, it is no objection to that 
suit that, previously to the filing thereof, the decree (in execution of w'hich the property 
had been attached) was satisfied by the jiid^inent-dobtor,«and the property released from 
attachment. — Sreeputty Mirdha »». Kartick Singba, I. L. U., 9 Cal. 10. [May 6, 1882.] 

The consideration fona mortgage consisted partly of the amount of two decrees held 
by the mortgagee against the mortgagor. Tlie mortgagee having sued to enforce the 
mortgage, the mortgagor pleaded failure of consideration as a bar to the enforcement of 
the mortgJige. This pica was based on the allegation that the mortgagee had not certified 
the adjustment of the decrees as provided by s. 258 of the Civil Procedure Code, and they 
were still in force under the terms of that socf ion. Per Duthoit, J., that the failure of 
the mortgagee to ocrtif 3 ^ the adjustment of the decrees did not constitute a failure of 
consideration, because he did not covenant to cortify such adjustment, and it wus uot, in 
fact, neces.sarj for him to do so ; because he could not seek execution of the decrees on 
the ground that, though unsuti.sficd, the 3 ' were still in force under s. 258 of the Civil 
ProceduTO'*Code, without bewn^ing liable to penalties ; and because, if the mortgagor 
considered the entering up of the adjustment of the decrees to bo imperative, he had his 
remed 3 ' by application to the Court in the terms of s. 258. Per Mahmood, J., that the 
adjustment of, a decree oi't of Court, if never certified to the Court, is, under s. 258, in- 
effectual only so far as the execution of the decree is concerned ; that there is nothing in 
the Contract Act to make such an adjustment invalid as the consideration for an agree- 
ment ; that an agreement founded on such consideration may be enforced without defeat- 
ing the objects of s. 258 ; and that coiiscqiieiitly there was, in respect of the amount of 
the decrees, valid 'oonsidcratioii for the mortgage. Gunamani Dasi v. Praii Kishori Ilasi 
(5 B. li. R. 223 ; 13 W, R, 69), Moer ^lahoufed Kazem Jowharry v. Khetoo Bibea (20 W. 
R. 150), Guni Khan v. Koonjo Bqhary 8cin (.3 C. L. R. 414), JDavlata v. Ganosh Shashtri 
(1. L. R., 4 Bom. 295), Shadi v. Ganga Sahai (I. L. R., 3 All. 538), and 8ita Ram o. 
Mahipal (I. L. R., 3 All. 533), followed. Fatankar t*. Devji (I. L. R., 6 Bom. 146) and 
Piyidrang RamcViandra Chowghiile w.^Narayaii (1. L. R., 8 Bom. 300) dissented from.— 
Ramghulam e. Janki Rai, I. L. R., 7 All. 124. [Aug. 15, 1884.] 

A AND B attached, in execution of their decree, property of C and his two brothers 
their judgment-debtors. Subsequently D obtained a i( 9 croe against^ C alone, and, on the* 
11th January 1884, applied for attachment of the ono-third share of C in the property 
attached by A and B, which belonged to C and his two brothers jointly. No order was on 
that date passed on the application. On the 14th January 1884, E purchased from C his 
oue-third eharo in the attach^ properties, and the purchase-money was, by arrrangemont 
between the brothers, applied in satisfying the debt due to A and B. On the 28th January 
1884, an order was passed on the application of the llth January 1884, granting the 
attachment asked for by .D. And on the 23rd April ^884, E preferred his claim to the 
one- third share purchased by him, and which had been since the purchase attached by< B. 
The claim w'as disallowed on the ground that £ had no title to the property, he having 
purchased whilst the property was under attachment. Keld on appeal that the Judge 
should liave, in accordance with s. 280 of the Code of Civil I rooedure^^nfined himself to 
determining whether or no the property was in the possession of E on bis own account at 
the time that^lD attached the propery. — Koylash Chunder Sen e. Koylash Chunder Chakra* 
barti, I. L. R., 10 Cal. 1057. [Aug. 26, 1884.] 

Held that an objection made by one whose property was attached and sold in exe« 
out ion of a decree for the payment of money for the performance of which he had be* 
oome a surety, that he was no party to the decree, and lus property was not liable to ho 
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attached atid sold, and therefore the sale was invalid, was not an objection entertaiuable 
^nder s. 311 of the Civil Procedure Code, and was consequently no ground for settiuti^ 
a4*ide the sale under that section, especially as is was preferred for the first time in appeal, 
and, moreover, might have been taken under s. 278 at the time of attachment, when the 
objector would have had his remedy as therein provided. — Hlib Lai v. Kauhia Lai, I* L. 
E., 7 All. 365. [Feb. 4, 1885.] ^ • , , 

Held that persons other^than the d&ree-holders or the persiDns w'bose property was 
sold in execution of decree weje not comf^etont to apply to the Court under s. 811 of the 
Civil Procedure Code to set aside the sale. M, in whose name* property had been pur- 
chased at an execution-sale which was improperly set aside, brought a suit to have the 
order setting aside the sale reversed, and the sale confirmed in her fjivout, and for a decla- 
ration that the property was not liable to be sold in execution of a decree of the defend- 
ants against third persons, under which it hod been attached and advertfzcd for xteld 

that such a suit could only be maintained under s. 42 of the Specific Relief Df*1877), 

but that s. 244 of the Civil Procedure Code indicated the intention of the Le^^i^LoUre that 
such questions should be determined in the execution department, and, reading together 
the provisions of ss. 244, ^8, and 283 of the Code, the snitVas premature, and therefore 
not maintainable. — Man Kuar v. Tara Singh, I. L. R., 7 All. 683. [Mar. 24, 1886.] 

A DECREE-HOLDER, havinpf attached the property of his judgment-debtors in execu- 
tion of the decree, obtained an order for sale of the attached property. Prior to sale, the 
judgment-debtors made an application to be declared insolvents, and obtained an order 
under Stat. 11 and 12 Vic., c. 21, s. 7, by which their property was vested in the Official 
Assignee. _ An application was then made by the Official Assignee to the Court in which 
the execution of the decree was pending, for ike release of the property from attachment, 
and that the property might be made over to him. The Court dismissed the application. 
On appeal, the District J udge reversed the first Court’s order. that the matter did 

not come before the Court of first instance under s. 49 of Stat. 11 and 12 Vic., o. 21, inas- 
much as that section refers to ca.ses where the in.solveiit*s schedule has been filed, and tb 
debts or demands admitted therein, and, in the present case, no schedule had been filed at 
the time of the Official Assignee’s application ; arid the Court could therefore onjy outer- 
taiu the application under the provisions of the Civil FHneduro Code relating.to the exe- 
cution of decrees. Seld that the Official Assignee could not be held to be a representa- 
tive of the judgment-debtors within the meaning of s. 244 of the Civil Procedure Code, 
and his application was not one relating to the execution, discharge, or satisfaction of the 
decree. Held that the Court of first instance had only juris^ctioii in thft matter under 
8. 278 of the Code, and disposed of it under that section, and that the District Judge had 
no jurisdiction to ontertaiu the axipoal. — Kashi Prasad v. Miller, 1. L. E., 7 All. 752. 
[April. 16, 1885.] 

Suits under s. 283 of the Code, although they are brought for purpose of estab- 

lishing rights which have been negatived in*executLon-proceedingS, neither described 
in the Code nor are dealt with in piTuitice, as appeals from the orders of lower Courts ; 
they are substantive suits to all intents and purposes, and must be tried like any^ other 
fluits subject to the ordinary rules of procedure and evidence. There is nothing in the 
previsions of ss. 278 to 283 of the Code limitinf;^ in a suit under s. 283 a plaintiff’s right 
to compensation foi>his loss, or the defendant’s responsibility for his uTongful act ; and if 
the existence of the summary procedure (in ss. 278 to 282) leads to delay, and that delay 
to further loss, theoconsequences must fall upon the defendant. — Kishon Mohun Eai t>. 
Hursook Dass, I. L. E., 12 Cal. 696. [Mar. 13, 1886.] 

A JUDGMENT-CREDITOR of the plaintiff having obtained a decree against the plaintiff, 
attached the house in dispute. The defendant intervened in 1878, and set up a previofia 
purchase of the house by himself from the plaintiff. The attiichment was removed. 
The judgment-creditor brought a suit against the defendant for declaration that the pro- 
perty belonged to the plaintiff, and, as such, was liable to be attached and sold in exe- 
cution. At the hearing of this sqjt the jqigrgent-creditor did not appear. The defend- 
ant appeared, and produced a sale-deed, which the Court found proved, and dismissed the 
judgment-creditor’s suit. The plaintiff now brought the present suit against the defend- 
ant to recover possession of the bouse. The defendant contended (inter alid) th^ the 
dismissal of the feyanor suit,* brought by the i>lainl iff's judgment-creditor, operated us 
ren judicata under s. 13 of the Civil Procedure Code (Act XIV. of 18^). . Both the 
lower Courts disallowed the defendant’s contention, holding that the suit was not barred. 
On appeal by the defendant to the High Court, /teld, confirming the lower Court’a 
decree, that the dismissal of the former suit did not operate as ree Judicata in the absence 
of any evidence to show that the judgment-creditor, in point of fact, represented the 
plaintiA eo as to oonstitute him a party to the suit. It ufw contended for the defendant 

O. P. 28. 
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that- the iilaintitf, as tbo iudgmont-debtor, might, at any rate, be regarded as / party 
sigfliust whom the order in the execution-proceodinprs in 1678 was made, and that the 
present suit was,,, therefore, barred by limitation. that the plaintiff could not be 

^regarded as a party to those proceedings. Whether a judgment-debtor is to be regarded 
as a party to aii investigation uiider s. 278 of the Code, must depend upon the foots of 
each case. As thp (question of limitation was raised for the first timo in second aptHud, it 
could not be decided Qigainst the plain tiff .—^hivdpa Dod Nagaya, I. L. R., 11 Bom. 
114. [Sop. 14, 1886.] ^ “ 

' Whebb property has been* made the subject of attachment under Chap. XIX. of 

the Civil Procedure Code, the right of an objector to assert bis claim to be the true 
owner of .the property under s. 278, and the jurisdiction of Jbe Court to entertain the 
objection, are not ousted ^"by the mere circumstances that the judgment-debtor has beeil 
(fooli^d an insolvent/' and his property vested in a Receiver under Chap. XX. It ifc 
the judgment-debtor’s property only, not that of tlie objector, that is thus vested. — PaTa^ 
.Ram V. Karam Singh, I. L. R., 9 All. 232. [Jan. 11, 1887.] 

Provhichds! * 279. The claimant*^ or objector must adduce evidence to show that at 

C^^Couffts, Evidence to be adduced by the date of th 3 attachment he had some interest 
claimant. in, or was possessed off tlie property attached. 

An order striking off an objection to the attachiiieMt of property attached in execu- 
tion of decree for default^'of prosecution is not “conclusive” us regards the right which 
the objector claimed to the property within the meaning of s. 283 of Act X. of 1877. 
Hetd, therefore, where a person objected lo the atiaidiinent of cert^iin moveable property 
attached in exc(!Ution of a decree, claiming it as his own, and his objection was struck off 
for default of prosemition, that such person might sue for damages for the wrongful attach- 
ment of such property' without suing to establish tlie right which he claimed thereto. — 
JCallu Mai v. Brown, 1. L. R., 3 All. Cdl. [Jan. 31, 1881.] 

Ditto. 280* H upon the said investigation, the Court is satisfied that, for th6 

Reloaso , of property from r.gj,sou stated in the claim or objection, such pro- 
attachment " perty was not, when attached, in the possession of 

the judgment-debtor or of sonic person in trust for him, or in the occupancy 
of a tenant or other pv.rson paying rent to him, or that, being in possessiob 
of the judgment-debtor at such time, it was so in his possession, not on hib 
own account or as his own property, but on account of or in trust for some 
other person, or partly on his own account and partly on account of some 
other person, the Court shall pass an order for releasing the property, wholly 
or to such extent, as it thinks tit, from attachment. 

In a suit upon a mortgage upon a house, one of the defendants alleged in his written 
^ statement that he had purchased the house at an aiurtioii-sule in execution of a decree 

against his co-defendants, but that hcliad since sold and conveyed the same to A, who had 
been put into and jtad held )X)ssGssion from the time of the lAle to ?ier, and further that 
the mortgage was collusive. A was not made a party to the suit. The plaintiff 
obtained a decree, and proceeded to execute it by attachment andasalc of the house. A 
thereupon objected that the house was not liable to b(f attached and sold in execution of a 
deoree in a suit to which she was not a party, and alleged that it had been purchased and 
held by her prior to the suit, and that the mortgage- bond was fraudulent collusive. The 
Hudi^ djfimissed her petitio.i, on the ground that sho was bound by the decree, her vendor 
having been made a party to the suit. Held tliat the Muiisif was bound to have investi- 
gated her claim according to the provisions of ss. 278-280 of Act X. of 1877. — Mussammat 

Jameela v. Luchmun Pauday,,4 G. L. B., 74. [Mar. 12, 1879.] ^ 

r* c 

S. 283 of the Civil Procedure Code enables a party, against whom an order has been 
made in execution-proceedings, to bring a suit to establish his rights, whatever they may 
be f but it says nothing as to the nature of the suit, or the Co^rt in which it is to be brought. 
Whether the party is to sue in the Civil Court, or in the Small Cause Court, depends 
entirely upon the nature of the claim and the right which is sought to he enforced. Where 
goods have been illegally seized and sold in execution, a suit by the owner thereof agaiM 
the purchaser for the goods or their value will lie in a Small Cause Court, if the value bf 
the goods is within the amount limited by law for the jurisdiction of such Court ; but if 
the plaintiff makes the decree-holder and tbo judgment-debtor parties to thesufo attd 
Requires a declaration of his right to the property, such a $uit will hot lie in the ottUtll 
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Cause Qourt. A suit for a declaration of right by a person against whom an ordw liaa 
^n pass^ under s. 280 of the Civil Procedure Code will not lie in the Small Cause 
Court— Shiboo Narain Singh o. Mudden Ally, 1. L. B., 7 Cal. 608. [June 23, IdSt] 

8. 238 does not constitute an exception to the procedure laid down by s. 646. Where 
property has been released from attachment under s. 280,*and subsequently declared liable 
to attachment by a decree against which in appeal is pending, ^ sale of such property 
More the final result of the appeal is no^ illegal by virtue of the provisions of s. 283.*^ 

JUthula 0 . Muuiyappa, I. L. B., 6 Mad. 98. [Oct. 13, 1882.] • 

An objection to the attachment of property attached in execution of a decree waa 
allowed, the decree-holder being ordered to pay the costs of the objector. The deorce- 
nold^ thereipon brought a suit to contest the order allowiug.the Objection. €Ie did no»* 
seek in this suit relief in resj)ect of the costs. lie obtained a decrop setting aside tl^ o.dQt 
allowing the objection. He then applied to the Court whictfliad made the ojfdc- to order 
a refund of the amount of the costs which had been paid to the objector. that the 

application being regarded jis one with regard to a portion of an order mado under s. 280 
of tho Civil Procedure Code, the Court was/Mnc/«« in the rAatier, and could not make or^ 
enforce such an order as was sought for ; and that its order disallowing the a|)plication 
was not appealable, as it was not one made under s. 244, and if taken to be ono passed with 
reference to s. 280, an appeal wa^ barred by s. 283. — In the Matter of tho Petition of Baghu- 
Kath Das «. Badri Pra.sad, J. L. B., 6 All. 21. [July 4, 1883.] 

281 . If tho Court is satisfied that the property ^as, at the time it was Extending to* 
Diaa^lowanco of claim to attached, in possession of the judgnient-debtor 
release of property attached, his own property and not on account of any other 
person, or was in the possession of some other person in trust for him, or in 
occupancy of a tenant or other person paying rent toliiin, the Court shall 
disallow the claim. * 

8. 283 of the Civil Procedure Code enablos a party, against whom an order has beon 
made in execution-proceedings, to bring a suit to establish his rights, whatever Miey may 
be; but it says uothing w to the nature of the suit, Sf tiie Court in whiclrit is to b& 
brought. Whether tho party is to sue in the Civil Court, or in the Small Cause Court> 
depends entirely upon tho uaturo of tho claim and the right which is sought to be en» 
forced. Where goods have been illegally sci;sed and sold in exotuition, a sui^ by tho owner 
thereof against the purchaser for the goods or their value will Lie in a Small Cause Court, 
if the value of the goods is witliin thy amount limited by law for the jurisdiction of sutdi 
Court; but if the plaintiff makes the decree-holder and the judgment-debtor parties to 
the suit, and roiiuires a declaration of his right to the property, such a suit will not lie In 
the Small Cause Court. A suit for a decjlaralion of right by a pers'>* against whom an 
order has been passed uiidcr s. 2vSU of the Cifil Procedure Codo will • ot lie in the Small 
Cause Court. — Sliiboo Narain Singh v. Mudden Ally, I. L, H., 7 Cal. 608. [June 23, 

1881.] 

Tub holder of a decree against a firm caused nortain property to be attached in exe* 
ontion of the decree as the property of the firm. One of the partners in tho firm objected 
to the attachment, dh the ground thal such property was not the lyopei’ty of the firm, 
but was his private property. The Court disallowed the objeetian, whereupon such part- 
ner appealed from the’ order disallowing the objection. Held that .such order was not on& 
under s. 244 (e) of Act X. of 187/, but under s. 281, and was therefore not appealable.^ 

Abdul Bahman v. Muhammad Yar, I. L. B., 4 All. 190. [Jan. 3, 1882.] 

A SUIT under s. 283 of tho Civil Procedure Code by a^party against whom tjn order 
under s. 281 has been passed to establish his right to moveable property attaflied in exe- 
oution of a decreo passed by a Civil Court, and for such property, the siime being loss 
than Bs. 600 in value, is not a suit cognizable in a Court of Small Causes. — lldhi l^lish 
V, Sita, I. L. B., 6 All. 462. [April 23, 1883.> » 

The heirs of the deceased obligor of a bond were sued tbcrooii on the ground that 
they were in possession of the pro])erty of tho deceased, and a decree was made in this suit 
tor the recovery of^e araoufit claimed from the property of the dowased.” In exeou-^ 
tion of this decree the plaintiff caused certain property to be attached as l)elonging to tho- 
deoeased. The defendants objected to the attachment on the ;^ound IhiA; the property 
belonged to them. Tho Court executing the decree proceeded to investigate this objection,, 
and, finding that the property did not belong to tho defendants, but to the deceased, dis- 
allowed it. jffeld that the proix*edings upon such objwtion were taken under s. 281 of 
the Civil Procedure Code, and the order disallowing it was therefore not appealable.^ 

Awadh kuari v. Baktu Tiwdri, I. L. B., 6 All. 109. [Nov. 20, 1883.] 
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Iv oertain execution-proceedings land was attached, but before the sale the jud^eut- 
debtors, with the permission of the Court, sold the land to the plaintiffs. Previous to 
this sale, certain persons had come forward in the execution-proceedings, and had clainied 
the land as having been sold to them by the father of the judgment-debtors; this claim 
was disallowed in November 187o. In 1881 the plaintiffs, alleging that they had been dis- 
|)0S8essed by certain^^er^ns, amongst whom wore the claimants in the execution<^rooeed- 
mgs, brought a suit to recover possession of t^is land against these persons. This suit 
was decided against the plaintiffs in the lower Appellate Court, on the ground that they 
had failed to prove that they had 'been in possession of the land 12 years before suit. On 
appeal to the High Court the plaintiffs, appellants, contended that the claim of the defend- 
ants in th^ exeoution-fproceedings having been rejected, and they not having brought a 
r^ular suit within one yeai* from the order of rejection to establish their right to posses- 
sion, the defendants wel^e prevented by that order from contending that the plaintiffs had 
not b^n in possession at the time of that order. Seld that iho order did not operate as 
an estoppel against the defendants ; and even if it could so opemte, it would not do so un- 
til the time had run out, within which they could have brought a suit to establish their 
^ right to possession, and that such time had not expired.— Gend Lall Tewari a. Denonath 
Bam Tewari, I. L. R., 11 Cal. <373. [June 11, 1885.J 

The order contemplated by s. 281 of the Code of Civil Prwiedure is an order 'made 
after investigation into the facts of the case, and it is only when the order is made after 
such investigation that th«. limitation of one year is applicable to a subsequent suit under 
s. 283 of the Civil Procedure Code. — Chandra Bhusaii Gaugopidhya v. Ram Kunth Baner- 
ji, I. L. R., 12 Cal. 108. [July 1, 1885.J 

282. If the Court is satisfied that the property is subject to a mort- 
Coiitiauanco of attachment g^ge or lien in favour of some person not in po8- 
subjecttociaimofincumbran- session, and thinks fit to continue the attachment, 
it may do so, subject to such mortgage or lien. 

Aif attaching creditor has pat, as such, any right to redeem a mortgage subsisting 
prior to his attachment.— ISoCibhul Chunder Paul v. Nitye Churn Bysack, I. L. R., 6 Cal. 
663. [Aug. 21, 1880.J 

283- The party vxgainst whom an order under section 280, 281, or 282, 
Saving of suits to establidh is passed, may institute a suit to establish the right 
right to attached property. which he claims to the property in dispute, but, 
subject to the result of such suit (if any), the order shall be conclusive. 

o 

A OBTAINED a money-decree against B,’<ind attached certain lands in execution. C sub- 
sequently claimed possession of the proj:>erty, which the Court thereupon released under s. 
246, Act Vlll. of 1859, leaving the plaintiff to establish his right by a regular suit brought 
within the prescribed period. A did not bring a suit within suoii perioil, but having, in 
the meantime, obtained a se'(X)nd decrew against B on a different cause of action, attached 
the lands a second lime. The property was again released on C\s application, and A now 
sued to have his ri^ht declared to attach the lands in execution of the second decree. The 
lower Courts dismissed the suit, holding that A could not raise in jjjie second suit a ques- 
' tion which he had the opportunity of raising, but did not>, in the "first suit. On appeal, 
held that the suit was maintainable, the principle of res judicata not applying. Held also 
that an order under s. 246 was invalid, where the question of possession, under that section, 
had not previously been investigated. Whether a correct ('/onclusion had been arrived at 
ID snob investigation, was immaterial so fur as (X)Qcorncd the validity of the order. — 
Faidavenkamma v. Aiyangari Kenkatra Maiya, 4 lud. Jur. 397. 

Plaintiff, in May 1877, attached certain immoveable property of defendants, against 
whom he held afi ordinary money-decree, * and obtaiueU an order for its sale in satisfaetion 
’ of the decree. In July 1877, defendant’s infant sons presented a petition to the lower 
Court, praying to have two-thirds of the property, to which they were entitled, released. 
The petition did not allege thatsuoh inkutswerein xjos!K»ssion, on the Idth July, 
wa.s rejected by the lower Court, on the ground that possession of the property attach^ 
was in the d^endant. The property was sold ; and plaintiff, who was the purchaser at 
the public sale, was put in possession, by order of the Court, on the 22nd October .1877. 
On the 8th November 1877, the defendant’s minor sons presented a second petition to the 
same Court, purporting to be under s. 332, Act X. of 1877, upon which the Court, record- 
ing the evidence of the mother, that there had been joint possession, decided that the pur- 
^Siaser wj<3 not entitled to dispossess the iofants^ and cancelled the former delivery of posses- 
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BioD. On appeal; the lower Appellate Court decided that theJVfunsif s order of the IStb J ui/ 
was tfnal, ana set aside that of the 21st November as ultra vires. Defendant’s sons ap» 
pealed, contending^ (1) that the Muusifa order of the 18th July 1877, JiaviiiK been pass^ 
without any investigation, was not an order under s. 246, Act VIII. of 1859, and there- 
fore not final ; (2) that the petition filed on the 8th November should be treated ns an 
application under s. 376, Act VIII. of 18fi9, for review of judgmefit^de in the order of 
18th July and (3) that the }lunsif*s order of the 21st November was one which ho had 

S iwer to make in review of his order foV execution passed oi^ the 22nd October 1877. 

'eld (1) that the Muusif’s order of the 18th July must be considered to liavoboen under 
B. 246, Act VIII. of 1859, and final on the question of possession, except in respect of a 
regular suit ; (2) that the applicjition of the 8th November, treated as an application /or 
review of judgment under s. 376, Act VIII. of 1859, was n«>t lidmissible, irnqt I ^ving 
been made within the limited period (s. 377) ; (3) that the had no jurisdiction to 

review bis order for execution of the 22nd October on the application of the in.' ntSi, inas- 
much as that order was not an order against them ; and, under s. C23, they could not apply 
for a review of it, it not being open to them except by a regular suit (s. 2^) to re-agitate 
the question of possessiciQ 'decided against them by the Srder of 18th July. — Ituthuu 
Mudali V. Kakarla Kainayachotti, 3 Ind. Jur. 264. 

A SUIT brought by a defeated claimant, under Act X. of 1877, 8. 283, to establish 
his right to, and to recover possession of, cjertain moveable property attached in execution 
of a decree of a Small Cause Court, is within the jurisdiction and must therefore, under 
Act XI. of 1865, .8. 12, be instituted in, a Small Cause Court. — Gordhan Pema v, Kasan- 
dos Balmukundas, J. L. R., 3 Bom. 179. [Jan. 21, 1879.] 

. An objection was made to the attachment of certain property in the execution of a 
decree by the judgment-debtor, on the ground that such pro|)ert^' wa.s in his possession, 
not as his own property, but on account of an endowment. This objection was one of the 
nature to be dealt with under Act X. of 1877, s. 278 and the following sections. The 
Court executing the decree made un order against the decree- holder relea'«ing the pn>perty 
fron* attachment. Meld that such order was not ap}>ealal)lc, the fact that objection was 
made by the judgment-debtor notwithstanding, and th*^ decree- holder’s proper remedy 
was to institute a suit under Act X. of 1877, s. 283. — Shankar Dial v. Amir Haidar, I. Jj. 
B., 2 All. 762. [Peb. 21, 1880.] 

In a suit under Act X. of 1877, s. 283, for a doclaratioi/^f the propmetary right to 
certain immoveable property attached in the execution of a decree, the plaintiif asked that 
the property might be “ prolecjted from sale.” Meld that con.sequentiMl relief was claimed 
in the suit, and court-fees >vere therefore leviable under Act Vll. of 1870, s. 7, cl. 4 (c), 
and not under scb. 2, art. 17 (6). — Bam Prasad v. 8ukh Dai, 1. h, B:, 2 All. 720. [Peb. 
28, 1880.] • • 

Suits brought to set aside or to restore an attachment uiK)n a house, in pursuance of 
the permission given in s. 246 of the Civil Procedure Code, may be regarded eHher “ as 
suits to obtain a declaratory decree or order where (jousequential relief is prayed,” so as to 
fall within s. 7, cl. 4, art. o, of the Court Pees .^;t (Vll. of 1870), or as suits to obtain 
or set aside a suninqiry decision or order, in which case the stamp-duty payable would bo 
that prescribed by art. 17, cl. 1, sch. 2 of the Court Pee.« Act. The (k>urt Pees Act being 
a fiscal enactment, i^s the duty of the (Courts to treat such suits uvS belougitig to the latter 
class (it being the more favourable' to the suitor), and to impose foes accordingly. Deci- 
sions under s. 246 of Act Vlll. of 1859, ns to the removal or retention of attachments, 
are “summary decisions or orders” within the meaning of art. 17, cl. I sch. 2 of 
Court Pees Act (VII. of 1870). The words “summary decision or order” in this clause 
of the Court Pees Act mean decision or order not made in a regular suit or upijoal. The 
construction which has been given to these word.*!, or nearly similar words, in the Limitation 
Acta (e.y.. Act IX. of 1871, sch. 2, art. 16, and Act XV. of 1877, scU. 2, art. 13), aifoc^ 
no guide to their construction in* the Court Pees Act. When Acts ar^ iu pari in alert 
they may bo treated as forming a Code, and may be read together ; but when this is not 
BO, the construction which has been put upon one cannot be relied upon as a guide to the 
construction of another. Tlvj valuation of suits, for the purpose of jurisdiction, ir^erfwtly 
distinct from their tSluation for the fiscal purpose of court-fees. Therefore, Court i 
which are fiscal enactments, are not to be resorted to for construing enacln^nts which fix 
the valuation of suits for the purpose of determining jurisdiction. Motichaiid Jaichand 
e. Dada Bhai Pestonii (11 Bom. H. C. B. 186, 188, 189) explained : Bavloji Tamaji c. 
Dholapa Baghu (I. L. B., 4 Bom. 123) dissented from by Westropp, C.J. A stamp or 
Bs. 10 is sufficient for tho plaint epr memorandum of appeal in a suit brought under s. 24^ 
of Act VIII. of 1859 to restore an attachment upon a house which has been removed at 
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the instance of an intervenient^ under that .«i^tion. A person whose property wae|ittach- 
ed was not compelled to resort, in the drst instance, to an application under s. 246 Of the 
late Civil ProocSiure .Code (Act VIII. of 1859). There was nothing to prevent him from 
commencing his litigation by a regular suit, if such wore his pleasure. Cl. B of s. 7 
of the Court Pees Act (Vll. of ^70) would apply to such a suit. The language of that 
section is not limited te suits to set aside any special kind of utt;i(*.hmeuts on land. It ia 
large enough to include^suits brought, in pursuance of the permission given by s. 246 of 
Act yill. of 1859, to set aside attachiiietits on 4ands as vv^ll as other suits for that pur- 
pose brought independcifily of that section. The term ‘ land ’ in cl. 8, s. 7, of the Court 
Pees Act, does not include a house. Qufere , — Whether that clause includes all suits to set 
aside attachments upon laud, or all such suits, except where the lesult of setting aside the 
attachmeuif would be (fe alt^ or set aside a summary decision or 5rder of any Civil Court 
not established by Lettavs ]Pateut or of any Revenue Court ? In order to enforce a decree 
which ‘establishes a mortgage, and direct ^ a sale of the mortgaged premises in satisfaction 
of the mortgage, it is not necessary* to is*«ijo an attachment, if the decree contiiiiiis, as it 
ought to contain, a direction for sale of tlic mortgaged premises, tlie proceeding under such 
deeroo by attdhhmeiit is unifocessary ;is well as expensive and'^d^alory. The direction for 
sale in the decree is in itself sufficient autliorit}' for the sale. That direction is founded on 
the specific lien or charge on the inort gaged premises created by the contract of mortgage, 
and not on the execution-clauses in the ('ode of (^ivil Procedure. -Dyaclnuid Nomcliand t». 
Hemchand Dharamchand, I. L. R., 4 Horn. 515. [June 2:s, 1880. j 

An order striking off «ii objection to the attachment of property attaches] in execu- 
tion of a decree for default of prosecution is not “ conclusive ” as regards the right which 
the objector claimed to the property uuhin the meaning of s. 288 of Act X. of 1877. 
Meld therefore, where a person objected to the attachment of certain immoveable property 
attached in execution of a Jetjret*, claiming it as his own, and his ol)je<jtion was struck off 
for default of prosccutien, tliat such person might sue for damages for the wrongful at- 
tachment of such property' without suing to e.stuhlish tlio rights which he claimed there- 
to. — Kallu Mai v. Rrown, I. L. R., 8 .Vll. 504. [Jan. 31, 1881. J 

The holders of a taluq hypothoc.ilod certain other property belonging to them a» 
security Ifof the rent. A decree rent w.is obtained against, them. Prior to attachment, 
the taluqddrs assigned their interest in eight annas of the hypotliecated property to A, 
and made a mourosi losiso of the roinaining eight annas to him. The dooroo-holdor thou 
obtained an order for sumurary sile for the rent due for 1870-77. She then attempted to 
sell the properly hypolhetjiied to her. An objcidion b.v A was allowed. A regular suit 
was then instituted by the decree-holder against A, and it w^as declared that she waa, after 
selling the taluq, entitled to sell the hy'pothcoaled profierty. The decree-holder again 
attempted to execute her rent-decree l\y attaching and selling tlie hypothoeated property, 
and an objection by A was disallowed Iff'/d that no apiieal lay from the order disallow- 
ing the objection, as A could not be f‘Oii'«id«*re.d to be a ‘representative^ of the taluqdurs 
within the meaning of 24rt, cl. r. of th(3 Civil Procedure Code, and was, thcroforc, de- 
barred from appealing under ss. 278 and 288.- “Rashbehar^'^ Mookhopadhya ti. Maharani 
Surnomoyee, I. h. R., 7 Cal. 408. f M;iv 13, 1881.J 

S. 283 of the Civil Procedure Codt enables a party, against whom an order has been 
made in execution-proceedings, to bring a suit to establisli his rights^ whatever they. may 
be ; bdt says nothing as to the nature of the suit, or the Court in which it is to be brought. 
Whether the party is to sue in the Civil Court or in the Small Gi:'use Court, det>end8 
entirely upon the nature of the claim and the right MShich is .nought to bo onforcefl. A 
person whose goods are illegally .sold under an execution does not lose his right to them, 
although he may have claimed them unsuccessfully in the execution-proceedings. lie 
may follow them into the h?»nd.s of the purchaser or of any other persons, and sue for 
them jar th^ir value without reference to anything which has taken place in the exeoution- 
proc^ings, except that, under art. 11, sch. 2, Act XV. of 1877, he mu.sfc bring his suit 
^ithin one year from the time when tlie adverse order in the execution-proceedings was 
made. Where g' ods have been illegally seized and sbld in execution, a suit the owper 
thereof against the purch^r, for the goods or their value, will lie in a Small Cause Court, 
if the value of the goods is within the amount limited by law for the jurisdiction of such 
Court; but if the plaintiff makes the decree-holder and the judgment-debtor parties to 
the suit, and require.s a declaration of his right to the profierty, such a suit will not lie in 
the Small Cause Court. A suit for a declaration of right by a person against whom an 
order has been passed under s. 280 of the Civil Procedure Code will not lie in the Small 
Cause Court. Ram Dhun Biswas v. Kefal Biswa.s (10 W. R, 141)’, MfK>zdoen G^azee e. 
Binobundboo Gossamee (13 W. R. 90), and Womesh Clmnder Bose c. Muddun Mohan 
Sircar (2 W. R. 44), discussed and o.\plained. — Shiboo Narain Siogh e. Muddun AUj, 
1. li. B., 7 Cal. 608. [Juue 23, 1881.J 
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S. 293 does not oonstituto an exception to the procedure laid down by f. 545. Where 
property hae beeii released from uttacliuient under s. 290, and aubsequentiy declared liable 
to attachn^ntby a decree a^iriat which an appeal is pending, a sale of such property 
^fore the final result of the appeal is not illegal by virtue of the provisions of s. 283.— 
Fathula e. Muniyappa, I. L. R., 6 Mad. 98. [Oct. 13, 1^82.] 

The L Rank advanced money to C, a, Hindu governed by tlte Mitakshar^ school of 
law upon mortgage of anccstrs^l property. 8, who w:i8 stated to lib C's only son, joined in 
the mortgage. Subsequently tjie Rank obtained a decree against O' and S for the amount 
due on the mortgage. ^ On attempting to soil the mortgaged property other sons of G 
ohjecjted. Thi.s objection wris allowed, and the mortgagees referred to a regular suit. 
They then sued all the s^jiis of C to establish their Hen on the mortgaged property. Held 
that the suit was main tamable under s. 283 of the Civil Pr(V5odiire Code. I^uthoc ijall 
Chowdhry a. Shoukeo Lall (10 R. h. R. 200) and Miissamut i)haee v. Hur’-y^HIVrosad 
distinguished. — Sitanath Koer c. Land Mortgage Rank of India, I. L. R./ 9 lal. S88. 
[April 9, 1883.] 

A SUIT under s. 283 of the Civil Procedure Code by a party against whom an order 
under s. 281 has been pas^cf to establish his right to inove^lo property attached in exe** 
cation of a decree p:ts.sed by a Civil (3onrt, and tor sucdi propert^^ the same being less than 
Its. 600 in valuo, is not a suit cqgnizablc in a Court of 8mall Cause. — ^llahi Rakhsh v. Sita, 
I. L. R., 6 All, 462. [April 23, 1883.] 

A PEUSOX who had claiined moveable property attached in execution of a decree as 
his own, and whoso claim had been investigated and disaliowoc^under ss. 278 to 281 of the 
Civil Procedure Code, sued, the pro]»erty i>eing under attachment, the decree-holder and 
the judgment-debtor in a Court of 8iuaU Causes for the property or its value. Jleld 
that the suit could not properly be regarded Jt.s a suit “ for personal property or for the 
value of such property,” within the meaning of s. 6 of Act XI. of 1865, but must be re- 
garded as a .suit to establish the plaintilfV right, in the sense of s.* 283 of the Civil Pro- 
ooduro Code, ina.smuch as <iie plaintiif conld not recover the property without clearing 
out of his way the order of attachment, whicli he could only do by establishing his right 
in the souse of s. 283, and therefore the suit was not one cognizable in a Court of Small 
Cuuse.s. Janaki Ammal v, Vitlienadien (5 Mad. H. C. -.IJ. 191), Kundeme Naiiit? Booche 
r^':iidoo r, Ravoo Lutchnieepaty Naidoo (8 Mad. U. C. R. 36), Gordliaii Pema Kasuiidas 
Balm ukui Idas (I. L. R., 3 Rom. 179), Chhagaiilal Nagardas «. Jeslian Rav Dalsukhram 
(I. L. R., 4 Rom. 503), Ralkrislina v. Kisaii.^iiig (1. L. R., 4 Rom. 505), and Radha Kishen 
V. Chotey Lai (N. W. P. II. C. R. 1871, p. 155), disseiiled friim.— Godha ,i). Naik Ram, 
I. L, R., 7 All. 152. (Aug. 7, 1883. J. 

The consideration for a mortgage consisted partly of the amount of two decrees held 
by the mortgagee against the mortgagor. The mortgagee having sued to enforce tho 
mortgage, the mortgagor pleaded failure of consideration as a bar to t^ie enforcement of 
the mortgage. This plea was based on the aViegatiun that the mortgaL . o had not certified 
the adjustment of the decrees as provided by s. 2.58 of the Civil Proceuure Code, and they 
were still in force under the terms of that section. Fer Luthoil, J., that the failure of 
the mortgagee to certify the juljustmcnt of the decrees did not constitute a failure of 
consideration, because he did not covenant to certify such adjustment, and it was not, iu 
fact, nece.ssary for j^iui to do so ; bccauj^e he could not seek execution of the decrees on 
the ground that, though uh.*atislied, they wore still in force uiidev s. 258 of the Civil 
Procedure Code, w’^thout becoming liable to penalties ; and because, if the mortgagor 
considered the entering up of thcjudjustmenl of the decrees to be imperative, he had hia 
remedy by application to the Court in the terms of s. 258. Per Muhmood, J., that the 
adjustment of a decree ou^ of Court, if never certified to the Court, is, under s. 258, in- 
effectual only so far as tho execution of the decree is conoenied ; that there is nothing m 
the Contract Act to make such an adjustment invalid as tne consideration f9r ail agree- 
ment; that an agreement founded on such cunsidoralioii may be enforced without defeat- 
ing the objects of s. 258; and that consecpicutly there was, in respect of the amoun^j^ 
the decrees, valid consideration fov the mortgage. Giinainani Dasi e. ]^;nin Kishori l>tSi 
(5 B. L. R. 223; 13 W. R. 69), Meor Mahomed Kazem Jowharry v. Khetoo Bibee 
(20 W. R. 150), Guni Khan e. Koonjo Behury Sein (3 C. L. R. 414), Davlata v. Ganesh 
Rlioshtri (1. L. R., 4 Bom. 2^), Shadi v. Gauga Sahai (1. L. R., 3 All. 538), and Sita Ram 
V. Mahipal (I. L. if., 3 All. 533), followed. Patankar «. Bevji (1. L. R., 6 Bom. 146) aivd 
Pundrang Rumchandra Chowghule v. Narayan (I. L. R., 8 Rom. 300), dissented from. — 
Itamghulam v, Jankl Rai, I. L. R., 7 All. 124. [Aug. 15, 1884.] * 

When a party prefers a claim or makes any objection to the attachment of any pro- 
perty in execution of a decree, but fails to establish it, and brings a suit under s. 
293 of the Code of Civil Procedure (Aof XIV. of 1882) to establish his right to the 
property attached, hU plaint is to be treated as falling under art. 17, cl. 1, of eoh. 2 
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of the Court Fees Act (VIT. of 1870), and is chargeable with only a ten-rupw stamp, not- 
withstanding that the plaintiff may pray in such a suit to be awarded possossion.^lDhondo 
Sahharam Kulkarni ». Govind B4bd.ji Kulkarni, I. L. B,, 9 Bom. 20. [Aug. 19, 1884.3 

Held that persona other than the decree-holders, or the persons whose property was 
sold in execution of decree, werer not competent to apply to the Court under s. 811 of the 
Civil Procedure Qode \o set aside the sale. in whose name property had been pur- 
chased at an execution -^ale which was improperly set aside, brought a suit to have the 
order setting aside the sale reversed, and the sail confirmed in her favour, and for a decla- 
ration that the property "^was not liable to bo sold in execution of a decree of the defend- 
ants against third persons, under which it had been attached and advertised for sale. Held 
that such a suit could only be maintained under s. 42 of the Speoijc Belief Act (I. of 1877), 
but that s.*244 of the Civil procedure Code indicated the intention of the Legislature that 
such questions should ba determined in the execution department, and, reading together 
the’prt)visions of ss. 244, 278, and 283 of the Code, the suit was premature, and therefore 
not maintainable. — Man Kuar v, Tara Singh, I. L. B., 7 All. 583. [Mar. 23, 1885.1 

In certain execution-prqjieedings land was attached, but before the sale the judgment- 
‘^debtors, with thp permission of the Courl., sold the land to tRo plaintiffs. Previous to 
this sale, certain xiersons had come forward in the execution-proceedings, and had claimed 
the land as having l^oeu sold to them by the father of tlie judginent-debtors ; this claim, 
was disallowed in November 1876. Tn 1881 the plaintiffs, alleging that they had been dis- 
possessed by certain persons, amongst whom were the (daimants in the executionj)roceed- 
ings, brought a suit to redover possession of this land against these persons. This suit 
was decided against the plaintiffs in the lower Appellate C'ourt, on the ground that they 
had failed to prove that the^' had been in possession of the land 12 years before suit. On 
appeal to the High Court the plaintiffs, appellants, contended that the claim of the defend- 
ants in the execution-proceedings Jiaving Ikjoii rejected, and they not having brought a 
regular suit within ond year from the order of rejection to establish their right to posses- 
sion, the defendants were prevented by that order from contending that the plaintiffs had 
not been in possession at the time of that order. Held that the order did not operate as 
an estoppel against the defendants ; and even if it could so operate, it would not do so un- 
til the time bad run out, w'ithiu ,c;hich they could have brought a suit to establish their 
right to pos.session, and that Mich time had not expired. — Gend Lall Tewary v. Dononath 
Bam Tewari, I, L. R., 11 Cal. 673. [June 11, 1885.] 

The order contemplated by s. 281 of the Code of Civil Procedure is an order made 
after invcstigktion into the facts of the ca‘<e, and it is only when the order is made after 
such investigation that the limitation of one year is applicable to a subvsequent suit under 
8. 283 of the Civil Procedure Code. — Chandra BUiiaan Guugopadhya v. Bam Kanih Baner- 
ji, I, L. B., 12 Cal. 108 [July 1, 1885.] 

A OBTAINED a money -decree against B^and, in execution, attached property in the 
possession of C, who claimed to have purchased it for value from B previously to the 
date of the, decree. The attachment ^vas removed on the motion of C. A then brought 
a suit again.st C, under s. 283 of the Code of Civil Procedure (Act XIV. of 1882), to 
have it declared that the property was liable to attachment and sale under the decree. C 
contended that the decree sought td’ be executed was a collusive one. Held that 0 
could not be allowed to impeach the decree between A and B. — Gnlib^i o. Jaganndth 
Gilvahkar, I. L. R., 10 Bom. 659. [July 6, 1885.] 

^ Oebtatn moveable property having been att:ichcd,<in execution of a Small Cause de- 
cree passed by the Court of a Subordinate Judge, a claim thereto was preferred by M, and 
rejected. M then brought a suit in the District Munsif’s Coqrt for a declaration that the 
|(roperty was his, and was not liable to be sold in execution. The suit was dismissed on 
the glouD'i that it was (X)gnizable by a Court of Small Cause. Held that M was not 
bounJ to sue for rwovery of the property, and that the suit was not cognizable by a Small 
Cause Court constituted under Act XL of 1865. — Mahomed Kova v. KasmL I. L. B.. 9 
-aiid. 206. [No;^. 2, 1886.J ^ .. 

Suits under s. 283 of the Code, although they arc brought for the purpose of estab* 
lishing rights which have been negatived in execution-proceedings, are neither , desoribed 
in the Code, nor are dealt with in practice, as appeals frosi the orders of lower Courts t 
they are substantive suits to all intents and purposes, and must be tried like any other 
«uit.s subject *to the ordinary rule-s of procedure and evidence. There is nothing in the 
provisions of ss. 278 to 283 of the Code limiting in a suit under s. 283 a plaintiff’s right 
to compensation for his loss, or the defend int's respon sibility for his wronj^ul act ; and if 
the existence of the summary procedure (in ss. 278 to 282) leads to delay, and that delay 
to further loss, the consequences must fall upon the defendant. — Kishori Mohun Bai v, 
ilm>ook I. L. B., 12 Cal. 696. [Max. 13, 1886.] 
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A ximoMisSNTSCBBDiTOR of the plaintiff, having obtained a decree aj^ainst the plaintiff , 
nttaohea the house in dispute. The defendant intervened in 1878, and set up a previous 
purely of the house by himself from the plaintiff. The attachment was removed. 
The judraent-oreditor brought a suit against the defendant for deciardtion that the pro- 
perty b^onged to the plaintiff, and, as such, was liablo^to *bG attached and sold in oxe- 
oution. At the hearing of this suit the judgment-creditor did not* appear. The defend- 
luit appeared, and produced a sale-deed, which the Court found paovod,'and dismissed the 
judgment-cr^i tor’s suit. Thft plaintiff ifow brought the present suit against the defond- 
Q/nt to recover possession of flie house. The defendant uonteflded {inter alid) that the 
dismissal of the former suit, brought by the plaintiff’s judgment-creditor, operated as 
res jndicaia under s, 13 of the Civil Procedure Code (Act XIV. of 1882). Both the 
lower Courts disallowed the defendant’s contention, holding t^at the suit was^iot b».rred. 
Ou appeal by the defendant to the High Court, held, conftrpiing the 
decree, that the dismissal of the former suit did not operate as res judicata in absei^e 
of any evidence to show that the judgment-creditor, in point of fact, rep^esc.itod tho 
plaintiff so as to constitute him a party to the suit. X.t wiis contended for the defendant 
that the plaintiff, as the judi^mont-debtof, might, at any mte, bo regarded as a party, 
against whom the order % tho execution-proceedings in 1878 was made, and that the 
present suit was, therefore, barred by limitation. Held that the plaintiff could not be 
regarded as a party to those prdccodings. Whether a judgment-debtor is to be regarded 
us a party to an investigation under s. 278 of the Code, must depend upon the facts of 
each case. As the question of limitation was raised for the fLr|t time in second appeal, it 
could not be decided against tho plaintiff. — Shivapa v. Dod Ragaya, 1. L. B., 11 Bom. 
114. [8ep. 14, 1886.J 


284. Any Court may order that any property which has been attach- Extending to 

, eel, or such portion thereof as. may seem necessary S. 

attached to bo sold and pro- to satisfy the decree, shall be sold, and that thp (so far aa 
ceedfl to be paid to person proceeds of such sale, or a sufficient portion there- relates to 
entitled. party entitled under the 

decree to receive the same, • ^ ^ \ 

Although there is no express provision in the Code laying down that a decree-holder 
may take out of Court tlio proceeds of an execution -sale before the date on which the 
sale is confirmed, yet s. 315 of the Code implies that this liray be done. Tho Court, 
however, under special circumstances, 4uay refuse to pay over to the decree-holder the 
purchase-money until tho sale is confirmed, but in such case it should provide for due 
payment of interest on the money detained. Held that, under the special circumstances 
of this case, the decree-holder was not entitled to receive interest from his judgment- 
debtor from tho date of the sale to the date m which the sale wa.s cc firmed. — Jogeudro 
Nath Sircar o, Gobiod Chuuder Addi, I. L, R., 12 Cal. 252. [July lx, 1885.] 

When a property is sold in execution of a decree, it cannot be sold again at tbe 
instanoe of another decree-holder, who may have ^ttacbed it before tlie attachment effect- 
ed by the decree-holder under whose decree it is actually sold ; and when a j udicial sale 
lakes place, all previous attachments effected upon the property sold ^11 to the gropnd. — 

Kashy Nath Boy Chowdhry v. Surbauand Shalui, I. L. B., 12 Cal. 317. [Sep. 2, 1885.] 

285. Where property ifot in the custody of any Court has been at- Extending to 
Property attached in exe. taclied in execution of decrei^s of more Courts than ^/^courte^ 

cution of decrees of several one, the Court which shall receive or realiz^ sucli 
Courts. property, and shall determine any clairff th^-eto, 

and any objection to the attachment thereof, shall be the Court of highest 
grade, or where there is no difference in grade between such Courts, tlffT 
Court under whose decree the property was first attached. ** 


Certain immoveable property was attached in execution of a decree made by a Sub- 
ordinate Judge, aQ|^ also in dkecution of a decree made by a Munsif. These decrees were 
held by the same person, and the judgment-debtor wrs the same person. Such property 
was sold in execution of both decrees. On the application of the judgmoi^debior, who 
.brought into Court the amount due on the decree made by the Subordinate Judge, and 
.with the consent of tbe decree-holder and the auction-purchaser, the Subordinate Judge 
made an illegal order setting aside such sale. Subsequently, ou tbe application of the 
decree-holder and the auction-purchaser, the Munsif made an order confiriniug such sale. 

C P. 29. 
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Pef SjMuiki«, S . — That th« Subordinate Judge had not any jurisdiction under e. 286 of 
tlio Civil Proceduro Code to deal -with such sale as regards the decree made by the Hunsif, 
and the Munsif was not precluded by that section from coiiiirmirjg such sale as regards 
the decree made him by reason tliat the Subordinate Jud^re, a Court of a higher grade, 
had made an order setting it' aside. Per Oldfield, J. — Thai having regard to the provi- 
sions of that section,,^ it, was doubtful w^hothcr the Miuisif was competent to confirm sneh 
sale ; but, inasmuch as tjiio Subordinate Judge bnly intended to set it aside as regards the 
decree made by him, and his order was illegal, and the Mimsifs order had done substan- 
tial justice, there was noveason to interfere. — Chunni Lul'r. Debi Prasad, I. L. B., 3 AIL 
86^. [Doc. 20, 1880.] 

A, WHO had obtamed a decree in the Court of the Second Munsif of B in September 
1877, attached certain property within the jurisdiction wliich had been assign^ to the 
Munsif by the District Judge under s. 38 of Act V'l. of 1871. In the previous month, O, 
wh;j hud obtained a decree in the Court t)f the Additional Jlhinsif of B (to whom jurMic- 
tion had similarly been assigned), hatl atlrndiod ihe property. The sale in execution 
of A’s decree took place first, and A h^c.iine the purchaser. A then objected in the Courtf 
<i>f the Additional Alunsif that tljc pro])erty could not again ; but his objection waa 

overruled, and two days c \ llie ]>ro]jert\ was again put up for sale in execu- 

tion of C’s decree, and he been in .. purchaser. A. hroiigl^it various suits against the ten- 
ants for arrears of rent, in whic h l me \ voned. II fid lhat the jurisdictions of tho Mun- 
sifs were confined to the particular liiuiis a'-^igned to lliern, and that, as the property waa 
situate within the limits astvgned to li;L‘ second Alun^it, llio Additional Munsif had no ju- 
risdiction to attach or sell it, and that the attachment by C was made improperly and 
without jurisdiction. Qumre . — VVhctlier s. 285 of the (’ivil Procedure Code applies to 
immoveahle property v — Obho 3 ^ Cliurn Coondoo v. Co lam Ali, I. L. B., 7 Cal. 410. 
[May 12, 1881.] 

Where property attached in execution of a decree of a MunsiPs Courtis, or he- 
oomes, subject to an attacbmonf i.‘-sued from a JSiibordinafe Judge’s Court, the holder of 
the decree in the Muusifs (’ourt, in order to share raieably in the assets under s. 296 of 
the Code of Civil Procedure, inu.st up])ly to the Di'^lrict Court to transfer his application 
to tho subordinate Court. Cojiopiiarh Arliarje v. Achcha liil)ee (I. L. B., 7 Cal. 653) and 
Jetbii Madliavji v. >i'ajeralli AbHrainji (1. L. It., t Bum. 4722) approved. — Muttalagiri v. 
Muttayyar, I. L. It., 6 Alad. 357. [April 2u, 1883. J 

Where certain immoveable pro] »cr1y which bad been attached in execution of twn 
decrees, one nfade by a Aliinsif, and the other bv tlie District Court to which such Mpnsif 
was subordinate, was sold under the order of the Alunsif, lipld (following In the Matter 
of the Petition of Badri Prasad : Badri Pra.<ad r. Saran Dal (1. L. B., 4 All. 359) that the 
sale was bad by reason of the Alunsif's want of jurisdiction to order it. — Aghore Nath f7. 
Shama Sundari, L. R., 5 All, (ilo. 1883.] 

Tho pro vision. s of s. 285 of the Code of Civil Proco»lure, 1882, apply to immoveable 
ptoperty. Where a house, while und<T an altuclunenl irisued by a Subordinate Judge’s 
Court in' execution of a decree, was sold in execution of another decree against the same 
judgment-debtor by the District Alnnsif’s Court, and was then sold by tho Subordinate 
Judge's Court, held that the sale by the District MunsiC’s Court was invalid by reason of 
the provisions of s. 285 of tlie Code of Civil Procedure, 1882. — Muftukaruppan e. Mut- 
turanfiilinga, I. L. VI., 7 Mad. 47. [Aug. 11, 1883.] 

The first mortgagee of certain immoveable property obtained iPdecree for the sale of 
tho property’, caused the property to bo attached, ana then ceased to prosecute the exe- 
cution-proceedings. The second mortgagee then obtained a decree for the sale of tho pro- 
|)erty, caused it to be attached and put up for sale, and purchased it himself. The first 
morti^gee then applied for the sale of the property, and the property was put up for sale, 
and f;vas purchased by^ him. After the order fur "this sale was made, and before it took 
place, the judgment-debtor died, and the sale took place without his legal representatives 
'‘’^ing made x>artios to the execution-proceedings. Tl^e Courts which executed these de- 
crees were of two diiforeiit grades, the Court which executcfl the first mortgagee’s deeree 
being of the lower grade. In a suit by tho first mortgagee against the second mortgagee 
for possession of the property, AcW that the sale to the first mortgagee was not invalid, 
with reference to the provisions of s. 285 of the Civil Procedure Cod**, because It had not 
been ordered and 'held by tho Court of the higher gnido, inasmuch as when such sale wa» 
ordered by tfae Court of the lower grade, the property was not under attachment in exe- 
cution of the decree of tho Court of tho higher grade, that decree having been executed 
by the sale of the property, and therefore the provi-sions of that section were not applica- 
ble. Badri Prasad t). Saran Lai (I. L. R., 4 All. 350) distinguished. Per Oldfield, «l that 
t|^ere was nothing in the provisions of s. 385 or s. 295 of the Civil Proeeditre Co^ 
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support the contention that the first mortgai?oe, after allowing the property to be sold, was 
debarred from enforcing execution of his decree against it, and was only entitled to look 
to the assets realized at the sale for Iho salisraction of his decree. Per Oldfield, J.^' that 
the sale to the first mortgagee was not void be(;fiuse the judgmout-debtor had died before 
it took place, and it took place without his legal representatives being made parties to the 
execution-proc^iugs, inasmuch as the prjjvisioii.s of s. 3G8 of the Qivil Procedure Code 
were not applicable to tho case of thr doafli of a jndgmenis-debtor, and there was 
nothing in s. 234, even if that*Hoctioii is Applicable to a case where tho judgment-debtor 
dies while execution is procecdiiiL'- and after sale of his property has been ordered, to 
imply that the sale is absolutely void, if no legal representative has been brought on the 
record. Dulari ». Mohun Singh (I. L. R., 3 All. 759) and Gulabdas v. Lakshman Narhrr 
(I. L. B.* 3 Bom. 221)* referred to. Per Straight, J., thsj^ there wa.s no Ifegal ol ^’ga- 
tion on the first mortgagee to resort to the ])roccduro of s. 23^ of tho Civil iV<lse(lure 
Code, since tho sale to the .^second niorlgagec had passed to him the rights and erestb^f 
the judgment-debtor, and the legal repre.ienlativcs of the judgment-debtor had none of his 
property in their hands, and there is no provision in the Code of Civil Procedure which 
required the first mortgay^oif to make the second mortgagee k party to the proceedings in^ 
execution of tho former’s doereo, and the latter c.ould not luive successfully objected to 
the sale in execution of that decree, and tlieroforo that sale was not voided by the death 
of tho judgment-debtor anteoc(fant to its taking place. —Sto*Tell (C. W.) o. Ajudhia Nath, 

I. L. B., 6 All. 255. 17, ISH4.] 

At an execution-sale held by tin irif^u ior Court ;it the ineiauee of the decree-holder 
(the Court itself, tJie decrec-hohlcr, atnl t)i<* auction-punjlniser being unaware of any 
objection to the eiccrcise of a juns(licti*»u whn-h ihf* O-sirt would ordinarily be competent 
to exercise), A purchased certain propcMdy, .uni tJiis ^ •' * ‘v. • ’'Inned. It iip]joarcd sub- 
sequently that this same property litwl, two y.'irs ])vr*'. j •» j|io ^"le, been attached by a 
superior Court. On a .sale of this firojMU’iy being a. . #>1 the superior Court, 

A objected on the ground tliat lie lind i\\v< i'i\ jmiThaswi •. . .. ‘’ijvclion was overrulecj, 

and a sale was held by tli<‘ siij) -rior Cjurt, at uliifli A again o -came the purchaser. A 
then brought a suit against the dt'croo-bolder and Ibo judguienl-debtor iu the inferior 
Court to recover us damage.^ tlie sum jiaid hy him at IIk* sale. The suit was dismissed. 

Jleld that, although tlio superior Court had been wrong fii insisting on the s»Bcoud sale, 
and in not requiring the amount received by the inferior Court to have been deposited ip 
the superior Court, and then rateably distributed amongst the creditors of the judgment- 
debtors, yet the sale by the inferior Cotirt was a good and v^’id sale ; and A’s suit was 
therefore rightly dismissed. Obhoy Churn Coondoo r. Golani Ali (I. L. B,, 7 Cal. 410) 
adopted. — Bykant Nath Shaba v, Bajeudro Naraiu llai, I. L. B., 12 Cal. 333. [Sep. 10, 

1886 .] 

(7. — 0/ Sale and Delivery of Property. 

(a) Oenefal Rules. 

286. Sales in execution of decrees shall be conducted by an officer of Extending to 
Sales by whom conducted, the Court or by any other person whom the Court 

and how made. may appoint, aitd, except as provided in section 

296, shall be made by public auction in manner hereinafter mentioned.^ 

A Civil Court, having power to issue execution on a decree, is compel ent, potwith- 
standing the absence of special pr^vi.'^ion in tho Code, to refuse to confirm a sal© in favour 
of a purchaser, who has, by the exercise of fraud and collusion with tho execution-creditor, 

• succeeded in being declarei^ such purchaser at a depreciated value, although such sale mity 
be without any matoriul irregularity within the meaning of the Code. An order confirming 
a Court-salo is not appealable under the Code. — Subhu Bku v. Strinivasa Bau, Ind, 

Jur. 605. 

Whsbe a judgment-debtor died after hi.s land had boon attached, and the crcdi4^ 
brqugbt the land to sale without Making tho rtpreseniatives of the deceived parties to tho 
proceedings, held that the sale was illegal, and must be sot aside. — Bamas4mi Ayyangdr 
V. Bagirathi Amm41, 1. L. B., 6 Mad. 180. [Jan. 19, 1888.] 

287. Whe» any pAperfcy is ordered to be sold by public auction in ex- Dittos 
Proclamation of sales by ecution of a decree, the Court shall cause a pro- 

public auction. clamation of the intended sale to be made in the 

language of such Court. Such proclamation shall state the time and place 
of sale, and shall specify as fairly and accurately as possible — 

{a) the property to be sold ; 
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(J>) the revenue assessed upon the estate or part of the estate^ when the 
property to be sold is an interest in an estate or a part of an estate paying 
revenue to Government j 

(c) any incumbrance to which the property is liable ; 

{<£) the anioi|.nt for the'’ recovery of which the sale is ordered ; and 

(e) every oTthertthing which the Cdurt considers material for the pur^ 
chaser to know in order to judge of the dature anj5 value of the property. 

For the purpose of ascertaining the matters so to be specified^ the Court 
may summon any person wlioni it thinks necessary, and examine him in re- 
spect to aciy such n^attop, and require him to produce 'lany document in hia 
possession or power relating thereto. 

I'he High Court shall, as soon as may be after this Code comes into 
Rules to be made by High force, make rules for the guidance of the Courta 
f^ourt. exercise of their duties un^er this section. Tho 

High Court may. from time to time, alter any rules so made. All such rules 
shall be publislu^d in the local odicial Gazette, and shall thereupon have the 
force of law. As regards his own Court and the Court of Small Causes at 
Rangoon, the Recorder^^of Rangoon shall be deemed to be a “ High Court 
within the meaning of this paragraph. 

Nothing in this section shall apply to cases in which the execution of 
the decree has been transferred to the Collector. 

Whebe a sale in execution of a dccreo is postponed, whether indeAnitely or to a Axed 
date, it is necessary, in the absence of an express arrangement between all the parties, 
that afresh proclamation sl\ould be made giving notice of the day to which tho sale has 
been postponed. It may be persumed. wlion the notice is wanting, that t^ro has been 
an absejiOo of bidders, from whiej* alone substantial injury must probably have arisen to 
the judgment-debtor. Sbib Prokush Singh v, Surdur HoyaL Singh (I. L. K., 3 Cal. 544) 
and Okbo 3 ’ Cliuiider Hutt c. Erskine (3 AV. R,, Mis. 11) followed. — Gopee Nath Dobeyo. 
Boy Luchmeeput Singh Bahadur, 1. L. R,, 3 Cal, 512. fI)co. 21, 1877.] 

When ou'an execution-sale there is a discrepancy between the conditions in thenoti- 
Acation of what is to be sold and the cerliAcatc of what has been sold, the conditions in 
the notification are 1o be iukeu as of su}>crior authority in dotiling with the conAicting 
claims of innocent third parties, whose rights are affected by tho variation. In execution 
of a decree for arrears of rent, an application was made for a sale of the tenure for tho 
arrears of which the decree had liecn obtaiii«.d. A notitication was issued, purporting to 
be a sale-i)roclamatiou, under Act A^lll. of 1850, s. 240, and in pursuance of that notlA- 
cation the sale of the right, title, and interest of the judgment-debtor took place. Held 
that the tenure did not pass by that sale, notwithstanding that the sale-oertiAcate stated 
it was the tenure itself which had H*cn sold. — Uma Churn Son v. Gobind Chund^ 
Mozumdar, 1 C. L. B. 4G0. |_Jan. 18, 1878.] ^ 

A*i>ECBEE-HOLfiER, by a prohibitory order issued under Act X. of 1877, s, 268, at- 
tached a debt due to his judgment-debtor. This person, served witt. the order, applied, 
under s. 278, to have the uttachinent removed. I£eld''^\,\\[sX tho application could mot bd 
entertained under s. 278, that section having no application to the case ; but that, b^ora 
issuing a pro(jlamation of sale, in execution of a decree, of tho* debt so attached, it is the 
duty of the Court, under s. 2^7, to a.'seertain all that tho Court considers it material for 
the intending purchaser to know in order to judge of the nature and value of the proper- 
ty proclaimed for sale. If the property of which sale is sought is a debt, and the Court 
notice from tho alleged debtor that no debt exists, the Court should satisfy itself 
as to the existcu6^, or otherwiso, of the debt, and, if ii& comes to the conclusion thati,no 
debt exists, should abstain from proceeding to sale. — Harilal Amtbt.bh4i v. Abhosang Meru, 
I. L. B., 4 Bom. 323. [Jan, 0, 1880.] 

Certain immoveable property was put up for sale, unddr the provisions of Aot X. of 
1877, in execution of a deoree for money, and was purchased by C, with notice that L held 
a decree onforhing a lien on such property. Subsequently L applied for the sale of such 
property in execution of his decree, and such property was put up for sale in execution of 
that decree, and was purchased by 8. S sued, by virtue of such purchase, to recover posses- 
sion of such property from C. Held that, inasmuch as under Act X. of 1877 what is sold 
iu execution of a decree pur|x>rts to bo tho speciAc property^ and as C h ad purchased tiie 
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property in suit with -notice of the existinf^ lien on it, and subject to its re-sale in exe- 
cution of the decree in execution of which S had purchased it, what actually was sold in 
execution of that decree to S was such property, and S was entitled to possession o^uch 
property under such sale. Sales under Act VUI. of 1869 and Act K. of 1877 distin- 
guished,— Sheo Eatan Lai v. Chotey Lai, I. L. R., 3 A-ll. f47r [Mar. 26, 1881.] 

Upon an application to set aside a 8»le in execution of a de&r#e -on the ground of 
material irregularities in publishing and ^souductiug it, it appeared that the sale-notifica- 
tion had not been fixed up in the Collector’s oillce as remiirod hy^. 289 of Act X. of 1877 ; 
that no afildavit as to search having been made in the Registry Office with regard to in- 
cumbrances as required by s. 287 of the Act had been filed ; and that the sale took place oh, 
and not after, the tbirtiotU day from the publication of the notice ; biU it also appeared that 
the applicant had himself been present at the sale and had pufehased the property^ 1 it 
was not shown that any substantial injury^ had resulted from tfie irregularitit^'a ^ Held 
that there was no ground for sotting aside the sale. — Randy Ali v, Madhub Chuj 
I, L. R., 8 Cal. 932. [April 24, 1882.] 

A CBBDITOE obtain^t$^o decrees against his debtor, ord) being a mortgage-decree to* 
enforce his lien on certain property, and in other a simple inouey-decrco. In execution of 
the second decree the property pver which the judgment-creditor had a lieu was sold, and 
was purchased by a third person. 8ubse<[ueiitly, execution of the first decree, at the in- 
Btauce of the judgmoiit-credilor, this same }»roperty was advertized for sale, but on the 
auction -purchaser objecting, the judgment-creditor brought a#»uit against him to enforoe 
his lieu on the property in the hands of the auction-purchaser. Held that it lay on the 
plaintiff, in order to entitle him to recover in the suit, to show that the defendants pur- 
chased with notice of the lion. Held further that the fact that for some purpose at some 
time or other the judgment-creditor informed the Court of the mortgage is not evidence 
of notice on the auction-purchaser. — Nursing Naraiu iSingh v, IV>ghoobur Singh, 1. L. 
H., 10 Cal. 609. [April 24, 1884.J ^ 

In the execution of a decree ordering the sale of immoveable property it is not com- 
petent for the Court to refuse to soil it, because a stranger to the suit in whjph such 
decree was obtained, who is in itosscssion of such propertj% iyipoaches the decree as having 
been obtained by fraud ; the course opeu to him, if ho wishes stay of execution, being to 
file a suit and obtain an injunction for that purpose.— Purshottam v. Purshottam, 1. L. 
R., 8 Bom. 532. [Juno 19, J884.J 

Thb proclamation of sale required by a. 274 of the Civil Procedure Code to be made 
at some place adjacent to the property to be sold, and the fixing up of a copy of the order 
in a conspicuous part of the property, are acts which must x)rece(le tho posting of the 
notioos in the Court-house as required by s. 290, Where the sale-proceeds of a portion of 
several parcels of property are sufficient to satisfy tho decree of a jucL- ncnt-creditor who 
hiis attached the property, another judgmcut-credilor, although he has not attached the 
property, is still entitled to have the remainder of tho property sold to satisfy his decree 
under tho provisions of s. 295 of the Civil Prooedure Code. Throe inauzas were attached 
in execution of decrees obtained by A and B. Prl 4 >r to the sale, C, who ffiul also obtained 
a decree against the owner of the land, applied for leave to execute his decree, in order 
that he might parti<!lpate in the sale-procccds under s. 295 of tho C^vil Procedure Code. 
Upon tho day fixed for the sale, the Deputy Commissioner was unable, through illness, to * 
attend ; and he postponed the sale {pr three days. Two of the inauzas were sold, and real- 
ized more than enough to satisfy tlie decrees of A and B. Tho third was then sold in 
satisfaction of C’s decree. Upon an application by the judgmcnt-doblor to set aside the 
sale on tho ground of irregmarity, it appeared that notice of the sale had been posted ih 
the Court-house more than thirty days before the date fixed for tho sale, but had onfy been 
published on the properties to be sold five days before the date ; that notice of the existence 
of a mortgage oh the properties, but no further particluars, was given, and the mortg^j^ 
was allowed to purchase, and that Jblie Deputy ^Commissioner had accepted the reportsol^ 
the*Nazir and Court-peon as to the proclamation of sale, and had refused to allow the 
judgment-debtor to give evidence of its insufficiency. Held that the proclamation of sale 
on th5 property having taken jplaoe only five days prior to the date of sale, and the parti- 
culars of the mortg 2 ip |[0 not hsSViug been given, there had been such material irregularitiee ' 
in tho publication as to entitle the judgineut-debtor to give evidence of them and the other 
allegations made by him, in order to show that he had suffered material in^iry by reason 
of such irregularities. Held also that the Deputy Comiuissiunor was not entitled to proceed 
upon the reports of the Nazir and Court-peon, but was bound to hear the evidence tendered 
by the judgment-debtor, though he was justified, under s. 291, in postponing the sale as 
he had done. Held, further, that the third judgmont-uroditor, who had not attached the 
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property, was still entitled to have the sale proceeded with, and his decree satisfied under 
the provisions of s. 295. — Mohuut Megh Ijall Fooree c. iShib Forshad Madi, I. L. it., 7 
CaL W. [Mar. 18, 1888.] 


Extending to 
Provincial S. 
C. Courts, 




288. No Judge or btly^r public officer shall be answerable for any error,. 


Indoiuuity of JudgGs, ^c. 


misstatement,^ or oiMissioii in any proclaaiatiou 
under s(!ction 287, unlefc;^ the same Las been coiii- 
inilted or nmclo dislioneetiy. 


289. The proelauiation shall bi» made, in maniur prescribed by section 


Mode of making procla- on the spot where the property is attached, 

mation. • * ^ and a copy thert'ot’ siiall then be tixed up iu the 

Court-house and, in ihe case of land paying i(!venue to Government, also ia 
tB^Collec tor's office. 


If the Court so direct, such proclamation shall also be published in the- 
Jocal official Gazette anddu some local newspaper, aird {he costs of such publi- 
cation shall be deemed to be costs of the sale. 


The proclamation of sale required by s. 271 of the Civil Procedure Code to bo made- 
at some place adjacent to the property to be sold, and the fixing up of a copy of the order 
iu a conspicuous part of properly, are aots wliicb must precede the posting of the- 
notices in the Court-liouse as i-e4iuired by s. 290. W bore tbo sale-proceeds of a portion ot 
several parcels of property are suiUeient to satisfy tlie decree of a judgment-creditor who- 
La.s attached the properly, another jiulgniLMit-ereililor, altbongli he lets i\ot attached the- 
property, is still enlilled to have the reuiaiuder of tlic proper!) sold to satisfy Ins decree- 
under the provi>ioiis of<|S. 295 of tho Civil l*roee»liire C^^do. I'hree luanzaa were attached 
in-executiou of docrecs ohlained by A aud H. Frmr to the sale, C, who had also obtained, 
i decree against theouncr of the land, ajijdjed for leave to execute his decree, in order 
that be might participate in tJie >alL--]»roc<*eds mnlcr s. :;95 of tho Civil Procedure Code. 
Upon the day fixed for the sale,*the Deputy Couimi'i^ioiKT was unable, through illness, to» 
attend j aivl ho postponed the Tale for three days, 'fvvo of tlie mauzas were sold, and 
realized more than enough to satisly ilie decrees of A and 11. The third was then sold iu 
galisfaction of C’s decree. I'pon an application by the judgment-debtor to set aside tho- 
gale on the ground ol irregularity, it appeared that notice of the sale had been lasted iu 
the Coart-iiouVo more ih-an lhirty days helorc tlio date fixed for the sale, but had only been 
published on the properties to ho s(dd live days hcfijre that date ; tliat nolico of the exist- 
ence of a mortgage on the properties, but no further particulars, was given, and the? 
mortgagee was allowed to purchase ; and tliat the Deputy Commis.siorier had accepted tho- 
reports of the Nacir and tlio Cuurt-peon as to tho proclamation of sale, and had refused to. 
allow tho judgraent-debior to give c\idence"of its insullicieney. Jield that the proclama- 
tion of sale on tho property liaving taken pla(;e only five days prior to the date of sale, and 
the particulars of the mortgage not liaviiig been given, there liad been such material irre^ 
gularities iu the publication as to entitle the judgiiient-dehtor to give evidence of them, 
and the other allegations made by hiifr, in order to show tliat he had suffered material 
injury by rea'^on of such irregularities. Held also tlirM. the Deputy Commissioner waa 
not eirtilled to proceed upon liie reports of the Nazir and Court-peon, but was bound to. 
hear the evidence tendered by tlie judgment-dehtor, though he was ji'^stified, under a. 291,, 
in postponing the sale as he had d(»ne. Held, furthouij that the third judgrnent-oreditor,. 
who had not attached the propcrl)-. was still entitled to have tlie siile proceeded with, and 
his decree satisfied under the provisions of s. 295. - Mob uiiti- Megh Lull Fooree «. Sliih 
Fersh^id Madi, 1. L. Jl., 7 Cul. 34. {Mar. IS, 1H81.J 

TJndeu ss. 289 and 274 of tlie Civil Procedure Code, it is uccessary that a copy of the- 
fiale-proclamatiou .should he affixed to .some coiispicuou.s ]>lace on the property attached 
‘•'pjfflU the omission lo do so is a material irregulunty vviihiii the meaning of s. 811 of the 
Code of Civil Fi^codure. If it Is proved I’liat tlie price obtained for property sold at an 
execution-sale is greatly inadequate, and if it t)c also proved that there haa been a material 
irregularity in publishing or conducting the side, the Court will presume that tho irregu- 
larity was the cause of the iiiadcipiacy of price, until pro6i‘ is given, to tho contrary. — 
Kalyiara Chowdharin v. llamcoornar (Tooplu, 1. L. Jt., 7 Cal. 4C(>. 25, 1B81.J 

Held tlfat tho fact of a sale of iminovoalile ]»roperty in execution of a decree having 
taken place before thirty days from the proclamation of sale being made on the property 
had expired was not a material irregularity in the publication of the sale. Mohunt Megh 
Ijali Fooree r. 81iib Fershad Madi (1. U. ii., 7 Cal. 34) dissented frem.-^BAhohandar 
^Jtbadur *>. Katfita Prasad, I. L. K., 4 All. 300. [Fob. 27, 1882.] 



EXECUTION OF DECREES. 


0 


231 


Ssa m.] 




Upon an application to set aside a sale in execution of a decree on the ground of 
tnateriai irregularities in publishing and conducting it, it appeared that the sale-notification 
bad not been fixed up in the Collector’s olfice as required bys. 289 of Act X. of 1877 f that 
no affidavit aa to search having been made in the Kegistry Office with'regard* to incum- 
brances as required by s. 287 of the Act had been filed ; find* that the sale took place on, 
and not after, the thirtieth day from the publication of the notice ; .but it also appeared 
that the applicant had himself been present at the sale and had fmrehased the property, 
and it was not shown that ail^^ substanl4ul injury had resulted from the irregularities. 
Held that there was no ground*for sotting aside the sale* — BandJ Ali v. Madhub Chunder 
Nag and others, I. L. li., 8 Cal. 932. [April 24, 1882.] 

The words “ on tho ^lot whore the property is attached ” in s. C80 of the fCivil Pro- 
cedure Code refer to each properly attaclied, and not to a groflp of separate properties at- 
tached under one proceeding or order in one exe(;utioji-case, sinf therefore whe* dfajii^t 
properties are proclaimed for sale in one execution the omission to affix a cop^ Oi .he pro- 
clamation in each of such properties amounts to an irregularity iu the publication of the 
sale. Held also that where there is no evidence to connect ^the two elements of irregu- 
larity and injury under s.^C^fl, it must appear, before a Court can set aside an execution* 
sale, that the injury complained of is tho re;usonablo and natural consequence of tho irregu- 
larity, and attributable to it alone. — Tripura ISimdari o. Uurga Churn Pal, 1. L. E., 11 
Cal, 74 [Sep. 13, 1884.] 

Omission to have a drum beaten as required by ss. 274 am^289 of the Civil Procedure 
Code (Act XIV. of 1882) held to be a material irregularity so as to render a sale held in 
execution of a decree liable to bo set aside. - Trimbak liavji v. Nana, I. L. li., 10 Bom. 
604. [Jan. 25, 1886.] 


290i Except in the case of property mentioned in the proviso to sec- Extending to 
Time of sale. chapter shall, withouj Provincial S. 

the consent in writing of the judgment-debtor, take 
place until after the expiration of at least thirty days in the case of im- 
moveable property, and of at least fifteen days the case of niov^afile pro- 
perty, calculated from the date on which the copy of tJie proclamation has 
been fixed up iu the Court-house of the Judge ordering the sale. 


An application made on the day of sale by the judgmenf-debtor, tlidt a part only 
of hid property may be sold instead of fhe oiilirety, cannot be considered such a “ consent” 
as, by virtue of s. 290 of Act X. of 1877, would do away with the necessity of a proclama- 
tion for sale being issued thirty days before the day fixed for sale. Where sucoessivepoat- 
ponemonts of the day of sale have been made, but the last of tliese is ' ,'ide by the Court 
on its own motion, without any a]»plicatioii ftr poslpoiicincut of sale ing made on the 
part of the judgment-debtor (aJlliongh such posti>oneinent might be for hiwS benefit), a 
atrict compliance with tlie rule that iJiirty <iaNs must elapse between the proclamation and 
the actual day of sale is reiiuisiie. li:i> (Jauri Nath ISahay r. 8liah Fiikecr Cliand (18 W, 
E. 347) distinguished. here a decree for sale at certain ja-operty was ohtaiiied under 
Act Vllt. of 1859, and llio properly was sold, but an order was passed after the new Code 
of Procedure (Act X. of 1877) had come into force setting aside suck sale, held that an 
appeal would liefro\n such an order under Act X. of 1877. Run jit Singh v. Meherban Koer 
(I. L. E., 3 Cal. 662) followed. — liurbaus Saliai v. Bhairo Persliad Singh, 1. L. E., 5 Cal. 
259. [Feb. 19, 1879.] 

Certain immoveable property was, on the 15th February 1870, notified for sale unddr 
a decree of a Civil Court ou 15tli March following, so that only 29, instead^jf 30, days 
elapsed between the day of the sale and the notification. The sale having taken plane, the 
execution-debtor appli^ to the Deputy Commissioner to set it luside upon the ground that 
tho sale was illegal, tho requirements of Act X. of 1877, s. 290, being essential to its vST-"^ 
dity. Upon that ground tho sale w^is sot a-^ido fis illegal by the Deputy Chiiimissioner. On 
appeal, the Judicial Commissioner reversed this decision, on the ground that the fact of the 
sale having taken place 29 instead of 30 du>s afior the notification was merely an irregu- 
larity, and that, as^he execiH ion-debtor had not shown that he had suifered any damage 
from the irregularity, the sale ought to be confirmed. An application was thou made to a 
Division Bench of the High Court to set aside the order of the J udioial Comfnissiouei* con- 
firming the rale, upon tho ground that it was manifestly erroneous ; and the Division 
Bench referred the question to a Full IJciich. \\ licthcr assuming the requirements of 
8. 290 to be essential to the validity of a sale, the High Court had any power either under 
24 & 25 Vio., 0. 105, 8. 15, or Act X. of 1877, s. 622, os amended, to set aside the Judicial 
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Commissioner’* order f Held by the Full Bench, without answering the question refer* 
red, that, asHuming the requirements of s, 290 to be essential, the High Court had a rights 
imder its ajimmary powers, to set aside the sale itself, notwith.standing (and apart from 
the question whether it would set a*Kide) the order of the J udicial Commissioner re 
Bhekraj Koeri, I. L. E., 6 Cal. 1478.‘ [April 5, 1880.] 

If, when propeaty has been attached in ex,ocntioii of a decree, and prior to sale, an 
application is made for Execution of another decree tlmt* the second decree-holder may 
participate under s. 295 qf the Civil Procedure Code in the assets realized, portion of the 
property attached be sold in the first instance, then, as both decrees are entitled to parti- 
cipate rateably, if the amount realized is not sullifient to satisfy both decrees^ although 
sufficient ^o pay off the former, a further sale may be held. As to reports of the Nazir 
and the peons of the Court/ see Obhoy Churn Seek v. Erskine (3 W. E. Misc. 11), Sree- 
nathThakoor c. Watson (4 W. R. Misc. 41), Shibkoondan Liil v. Noor Ali (10 W. E. 3). 
ITlflWf s. 290 it seems intended that the copy of the proclamation sliould not be “ fixed up 
in the Court-house” until the proclamation itself has been made under s. 274 of the Civil 
Procedure Code. When properties put up for sale in execution of a decree are subject to 
^y incumbrance, the proclafiiation ought to specify the amodnfr of the debt outstanding* 
An omission to specify such amount affords strong primA facie ground, where a mort- 
gagee in possession is himself the purchaser, for believing; that an inadequate price has 
been obtained. — Megh Lai Pooreo Mohiiut v. Mohammed l)utt Jha, 8 C. L. E. 309. 
[Mar, 18, 1881.] 

Held that the fact of ^ sale of immoveable properly in exociition of a decree having 
taken place before thirty days from the proclamation of sale being made on the ])roperty 
had expired was not a material irregularity in the publication of the sale. Mohunt Megh 
Lall Pooree «. Shib Pershad Madi (1. Ji. E., 7 Cal. HI) dissented from. — Eahchandar Baha- 
dur V. Kamta Prasad, I. L. E., 4 All. 3UO. [Eob. 27, 1882.J 

An infringement of the rule contained in s. 290 of tlie Civil Procedure Code is an 
regularity vitiating a sale in execution of decree, and is something more than a material 
irregularity in publishing a sale to w'hich s. 311 refers. — Baklishi Naud Kishore v. Malak 
Chand, ,T. L. R., 7 All. 289. [Jan. 23, 1885.] 

291. The Court may, Vn its discretion, adjourn any sale under this chap- 
Power to adjourn sale. (other than a sale by the Collector) to a speci- 

fied day and hour, and the officer conducting any 
euch sale mhy, in his discretion, adjourn the sale, recording his reasons for 
such adjournment : Provided that when the sale is made in, or within the 
precincts of, the Court-house, no such adjournment shall be made without 
the leave of the Court. Whenever a sale is adjourned under this section for 
a longer period than seven days, a fresh proclamation under section 289 shall 
Stoppage of sale on tender made, unless the judgment-debtor consents to 
of debt and coats, or on proof waive it. Every such sale shall be stopped if, be- 
of payment. tl^e lot is knocked down, the debt and cost 

(including the costs of the sale) are tendered to such officer, or proof is given 
to his satisfaction that the amount of such debt and costs has been paid into 
the Court that ordered the sale. 

The proclamation of .sale re(iuired by s. 274 of the Civil Procedure Code to be made 
at some place adjacent to the property to bo sold, and the fixqjg up of a copy of the order 
lu a conspicuous part of the properly, arc acts wliich must precede the posting of the 
notices in 'the Court-house as required by h. 290. Where the sale-proceeds of a portiou of 
sevetal parcels of property are sufficient to satisfy the decree of a judgment-creditor who 
...b**/* attached the property, another judgment-creditor, allliough ho has not attached the 
property, is stil]., entitled to have the rennynder of the property sold to satisfy his decree 
under the provisions of s. 205 of the (hvil Procedure Code. Three mauzas wore attached iu 
execution of decrees obtained by A and B. Prior to the sale, C, who had also obtained a 
decree against the owner of the laud, applied for leave to e^cccute his decree in order that 
he might participate in the sale-proceeds under s. 295 of the Civil PrL'sedure Code. Upon 
the day fixed^for the sale, tlie Deputy ConiiTilssiouer was unable, through illue.ss, to at- 
tend; and he postponed the sale for three days. IVo of the mauzas were sold, and 
realized more than enough to satisfy the decrees of A and B. The third was then 
sold in satisfaction of C’s de(;ree. Upon an application by the judgment-debtor to 
set aside the sale on the ground of irregularity, it dppeared that notice of the sale 
tuid been posted in the Court-house more than thirty days before the date fixed for 
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2* ^5 puWiihed m the propertiee to be sold fiw doya before 

tne date; mat notice of the existenee of a mortgage on the properties, but no 
furt^ pMticulars, was given, and the mortgagee was allowed to purchase ; and^ that 
the ^puty Commissioner had accepted the reports of the Nazir ahd Oourt-peon as 
to tne pr^lamation of sale, and had refused to afloi^j tlie judgment-debtor to give 
evidence of its insufficiency. Meld that the proclamation of salean.the property havipg 
taken place only flye days prior to the duto of sale, and the parliculaM of the mortgage 
♦iJi there Aad been sufch material irregularities in the publication as to 

entitle the judgment-debtor to give evidence of them and the btber allegations made 
mm, in order to show that he had suffered material injury by reason of such irregulari- 
ties. SM also that the Deputy Commissioner was not entitled to proceed upon, the r> 
ports of the Nazir and Oburt-peou, but was bound to bear t^e evfdonce tendierei 1 / the 
judgment-debtor, though he was justified under s. 291 in post]p>ning the sab i^e bad 
done. Reid, further, that the third judgment-creditor, who had not atta'ftb*- tho^uo- 
perty, was still en tided to have the sale proceeded with, and his decree satisfied under the 
, provisions of s. 295. — Mohunt Mogh Lall Pooreo v. Shib Porshad Madi, I. L. R., 7 Cal. 

84. [Mar. 18, 1881.] ^ • * 

292. No officer hav^g any duty to perform in connection with any Extending to 

Officers concerned in oxe- under this chapter shall, either directly or in- 

oution-salofl not to bid for or directly, bid for, acquire, or attempt to acquire, 
buy property sold. interest in any propefty sold at such sale. 

PLEADISBS of parties to a suit are not debarred b}' s. 292 of the Code of Civil Pro- 
cedure from purchasing property sold in exccutiou of the decree. — Alagirisami v. Bama- 
ti&than, I, L. k, 10 Mud. 111. [Sep. 17, 1886.] 

293. The deficiency of price (if any) which may happen on a re-sa>B Extending to 
Defaulting purchaser an- under this Code by reason of the purchaser’s de- Provindal S. 

awerable for loss by re-sale. fault, and all expenses attending such re-sale, shall foV as'relatca 
be certified to the Court by the officer holding tlie Tsale, • to re-sales 

and shall, at the instance of either the judgment-creditor or the judg- 297). 

ment-debtor, be recoverable from the defaulter under the rules contained in 
this chapter for the execution of^ a decree for money! * * 

Whbbs property has been sold under a decree, and the purchaser at the execution- 
sale has madede^Eiult in paying the purchase-money, the remedy of the judgment-creditor 
is not Umited by s. 254 of Act Vlll. of 1859 to a suit agairist the 6 ^^aulting purchaser. 

He is entitled to recover the balance of his dibt from his jiidgraent-d* »tor, who may, per- 
haps, have his remedy against the defaulting purchaser. Joobraji Singh v. Gaur Buksh 
Lai (7 Cal. W, B., Civ. Bui,, 110) dissented from. — Atiaudravbapuji «. Shekhbaba, 1. L. 

B., 2 Bom. 562. [April 8. 1878.] 

• 

Whbre portion of the property of a judgment-debtor has been sold in execution for 
a sum suffioient to &tisfy the decree, the Court is not justified, on d(j[ault being inade by 
the purchaser, in dijreoting the sale of any further portion of the dobtoi’s property, it 
being open either to the judgment-creditor or the judgment-debtor to apply that the ba- 
lance due upon the decree after re-sale of the portion already sold should realized from 
the defbiulter.— Joy Chuudpr Biswas v. Kali Kishore Dey SSircar, 8 C. L. B. 41. [Jan. 12, 

1681.3 ^ * 

A PTIBCHASB B of property at a Court-sale who fails to pay the deposit (25 per cent, 
on the purchase-m oney) directed to be paid by s. 306 of the Civil Brochure Codo is a de- 
faulting purchaser wi&in the meaning of s. 293 of that Code, and liable, as such, to maki^ 
good any deficiency of price whidh may hapi^n on a re-sale, and all eitponses attending 
the same. A sale in which a decree-holder himself, or some other person for him, with- 
out the permission of the Court first obtained, becomes the purchaser, is 'not, 
void : it is a good unlesa and until set aside by the Court under the provisions of a. 

294 of the Civil Procedure Code. — Javperb&i v Haribhai, I. L. B., 6 Bom. 676. [April 4, 

1881.] • 

DhS provisions of s. 293, Act X. of 1877 (Civil Procedure Code), for making a de- 
faulting purchaser at a sale liable for any defloienoy on a re-sale, extend to all sales, wh^ 
thar of moveable or immoveable property, and also to re-sales held under as. 297, 306, and 
iOd.^BaiiuUuuii SaM v. Bajrani Jjf^ooer, 1. L. B.| 7 Cal. 337. [April 22, 1881.] 

O. P. 30. 
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At a sale in execution of a decree the property was knocked down to a bidder at 
Bs. 260. The bidder wus unable to make a deposit, and the property was immediaiely put 
up for sale and re>sold for Us. 60. Held that the }udgincni-(iobtor bad sustained such 
substautial injur;^ us would justify the Court in setting? aside the sale^ notwithstandin]^ 
that the jud^^meut-debtor might, uhder s. 293 of the Civil Procedure Code, have sued tp 
recover the differen^^e between the originul bid and the price at which the property was 
sold.—Beepeu Chhnder.Shickdar v. Puri-6shu!ith Biswas, 1. L. B., 9 Cal. 98. 

1882.] I 

“ • ' . 

294. No holder of a decree in execution of 

which property is sold shall, without the express 
porniissiou of the Court, bid for or purchase the 
property. 

When a decree-holder purchases w ith such peniiission, the purchase- 
If decree-hoMer purchase,^ money and the amount due on tho decree may, if 
amount of decree may be* he SO desires, be sot-oii‘ a^arnst one another, and 
taken as payment. Court executing the decree shall enter up sa- 

tisfaction of the decree in whole or in part accortlingly. 


Becree-holder’not to bid for 
or buy property without per- 


When a decree-holder purchases, by himself or tlirough another person, 
without such permissifti, the Court may, if it thinks fit, on the application 
of the judgment-debtor or any other person interested in the sale, by order 
set aside the sale ; and the costs of such application and order, and any defi- 
ciency of price which may happen on the re-sale, and all expenses attending 
it, shall be paid by 4he decree-holder. 

0 

The holder of a decree, in execution of which property is sold, is absolutely bound 
under Act X, of 1877, .*5. 294, to have express penuissiou from the Court before he can 
purchase tho proj»erty ; and whether this objection is teken and prc.ssed or otherwise, a 
sale to him is invalid, unlesy he ha.s got explicit pcrmksiun. The use, at a sale, of lan- 
guage by an intending bidder in disparagement of the property for the i)urpose of influ- 
encing bystanders, and deterring them from bidding for the property, is a “ material irre- 
gularity,” sufliciont to render the sale invalid, under s. 311 of the same Act. — Bukhinea 
Bullubh V. Brojonath bircar, 1. L. B., 5 Cal. 308. [April 1, 1879. J 


A PUBCHA8E by the son of a decree-holder, undivided in interest from his father, is a 
purchase by the decree-holder within the meaning of s. 294 of Act X, of 1877 as it stood 
previously to its^amendment by Act Xll. of 1870, and is absoliiloly void, if the purchase 
were made with funds which were the joii/t property of the father ai}d son. In the ab- 
sence of evidence to the contrary, tlie legal presumption would be that'the funds were joint 
property. — Nirdyan Doslipdudc v. Aiiaji Deslipaudc, I. L. B., 5 Bom. 130. [July 12, 
1880.] 

The holder of a decree for unascertained mcsnc-profits, who has applied to the Court 
to as^/ertain tho ai^ount thereof, and to attach immoveable properly under s. 265 of tho 
Code of Civil Procedure, comes w ithin the purview' of s. 205, and is entitled to share rato- 
ably with the attaching creditor in the assets realized. 8. 294 muSb be read with s. 295, 
and to give effect to both sections the receipt to be gWen by tho decree-holder, who 
obtained leave to bid from the Court, and has purchased the property sold, oan only be 
'accepted for so much of the judgment-debt as the assets applicable to its discharge may 
suffiefe to •satisfy.— Vfraragtva Ayyangar j>. Varada Ayyangar, I. L. B., 6 123. 

[Peb. 16, 1882.] 

. Whebe there are competing decree-holders, who have applied for execution of their 
decrees, s. 294 pf the Civil Procedure Code (Act X. 1877) must be taken as subject to 
the provisions of s. 295, so that the decree-holder who has been permitted under the for- 
mer section to purchase the property in execution of his own decree must share the pro- 
ceeds of the sale rateably with such competing decree-holijers, and will not be allowed to 
set-off the purchase-money against the amount due to him on hi8*^decree. — Shrinivas v, 
K&dhabdi, I, L. B., 6 Bom. 570. [Mar. 30, 1882.] 

A OBTAINED a money-decree against B and others jointly for Bs. 112, and, in consi- 
deration of a payment of Bs. 25 m^e by B, agreed to release B from all liability under 
the decree. This payment was not certified to the Court, and A afterwards, ia execution 
of the decree, had certain immoveable property belonging to B put up for sale, and thi» 
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property purchased himself. Held that a suit would lie by B to set aside the sale and 
to recover ,the property from A. — Ishan Chunder Bandopadhya e. Indronaraiu Gh>8saini. 

1. L. B., 9 Gal. 788. [Feb. 26, 1883.] 

A MORTOIGEB having obtained a decree, declaring his lien on certain property, put up 
for sale, in execution of this. decree, the mortgaged property. TJhe decree-holder asked 
for, but was refused, leave to bid at the but, iiotwithstnndinusiAh* refusal, purchased 

the property in the name of a» third pei>pn. Possession under the sale was opposed, and 
the decree-holder as purchaser brought a suit for posscs^iou of the property. The defend- 
ants contended that inasmuch as the plaintiff (decree-holder) had been refused leave to * 
bid at the sale, his purchase could not be enforced. Held that the plaintiff had been guilVy 
of an abuse of the proceijs of the Court in bidding at the sale and buyinjif t|j|e prc'^'^rty 
benami, and that the sale, therefore, ouglit not to be enforce. — Mahomed Ga 'ce Chow- 
dhry v. Bam Loll Sen, I. L. H., 10 Cal. 757. [May IG, ISSl.J • ^ 

In 1879, I) obtained a decree against S. S gave security for the satisfaction of the 
decree, whereupon I) agreed not to take proceedings in exeoutioi.. In breach of this agree- 
ment I) in the same year «i>plied for execution, aiid sold certain immoveable proi)erty, 
belonging to S, of which* K became the purchaser. K did not apply for possovssion until 
. 1883, in whicli year ho applied for and obtained possession of the property. S alleged 
that he then for the first timetiecamc aware of the sale, and that by the fraud of D and 
K he had been kept in ignorance of the execution-proceedings taken by D in breach of 
the above-mentioned agreement, and witliin thirty days aftex K obtained possession, he 
(8) applied for a reversal of the orders which had been passed in the aforesaid fraudulent 
proce^iugs. The Subordinate Judge bold that the application was barred by art. 166 of 
sch. 2 of the Limitation Act (XV. of 1877), and referred the applic^aiit to a separate suit 
to set aside the sale. On application to the High Cou't, he’.'f that a separate suit 
would not lie, and that the relief sought by S could only be ol^tained, at all events as 
against D, by ftri a])plic!ition under s. 214 of the Civil Procedure CchIo (Act XIV. of 1882). 
Held also that art. 166 of soli. 2 of the Limitation Act ( W. of 1877) did not appl^. 
That article, as amended by s. 108 of Act XII. of 18/0, onl^' applies to applications made 
under s. 311 or s. 294 of the Oivil Ibocrdure Code seeking to set aside a sale on th^ ground 
of a material irregularity in jmblishing or conducting tl» .s^ile, or on the groivid that the 
decree-holder hu.s jiurchMsod without the permi.ssion of the Court. — Sakhardm Goviud 
Kale v. B^modar Akhiiram Gujar, 1. L. K., 9 Horn. 468. (April 29, 1885.] 

Undek the term.s of s. 294 of the Civil Procedure Code,*it is discretievnary with the 
Court to set aside an exccutioii-sfilc at which the decree-holder has bid and purchased with- 
out first obtaining pcrniis.sioii from the Court so to do ; and in dealing with such a case, 
the Courts, although considering the matter as an irregularity in the conduct of the sale, 
will not interfere with the sale, unless it can be shown that the jiidgmcn<^ debtor has suffered 
some substantial injury arising from such irre{#ularity. — Mathura Das v. tlathuni Lull Mata» 

I. L. B., 11 Cal. 731. [Juno 3, 1885.] 

In execution of a decree against M the plaintiff attached and advertized for sale cer- 
tain property in mauza A. At that time there were pending proceedings in execution of 
two other decrees obtained against M by the firtt and second defendants re.spectivoly. 
These two decrees w^re obtained ou ji bond executed by M, by which an eight-anna share 
of mauza A was hypothecated as collateral security ; and in execution of \ hose deijrces 
the defendents brou.‘»^ht to sale, and themselves purchased, not an eight-anna share only, 
but the whole of mauza A, and weye allowed by the Court to set-off the purchase-money 
against the amounts due to them under their decrees. At the same time the plaintiff’s 
'execution-case was struck uff on 30th J une 1880. In a suit brought by the plaintiff un- 
der s. 295 of the Civil Procedure Code for his share of tho^ sale-process of mauza A, in 
which the plaintiff alleged fraud on the part of the defeudants in selling the ^hole i^iauza 
under their decrees, of which ho only became aware in July 1882, from which time he 
dated his cause of action, the defendants denied the fraud, and contemled that the 
should have been brought withiiioi year of tl»e order of the 30th June J880 ;*that a set- 
offliaving been allowed to the defendants, the plainri^ff was not ontifled to any rateable 
distribution ; and that, if any rateable distribution were allowed, they were entitled to have 
an allowance made in respcci^of a mortgage w^hicb the plaintiff held in a two annas share 
of mauza A, which ^hey had paid off subsequently to the transactions now in question. 
Held that the existence of the order of the 30th June 1880 was not inenns^tent with the 
plaintiff’s right, and the suit wrfs therefore not barred as not having been brought within 
one year of that order. Held also that th6 fact of the set-off being allowed in exercise 
of the power given in s. 294 of the Code, instead of actual payment into Court, did not 
alter tne substantial nature of the transaction, so as to render the purcliaKe-monoy less 
spplioable to the satisfaction of the debts of other attaching creditors. Held^ further> 
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that the d^endants were not entitled to deduct the sum paid by them to clear ^o£f the 
plaintiff’s mortgage, from the amount of the purohase-money, before the Court could de« 
termine the amount 'ratoably distributable among the parties oonoemed. QaaNW^Whether 
thej were even entitled to reckon the amount so paid as one of the olaims in resoMt of 
which, with others, a rateable*' dis^ritfution should be made l\iponidi Hordauund Bharati 
f, Mathi:^ Lull Bharat, I, L. B,, 12 Cal. 499. ^[Deo. 22, 1885.J 
{ 

No appeal lies from an order passed under 81294 of tho<;ivil Procedure Code refusing 
permission to a decree-holder to bid at a sale in execution of his decree.— Jodoonath htun* 
' dirt Brojo Mohun Ghose, I. L. B., 13 Cal. 174. -[May 20, 1886.] 


GxUnding to 
Provincial S, 
C, Courts. 


296r Whenever assets are realized by sale otherwise in execution of a 
Proceeds of execution-^ale decree, and more persons than one have, prior to 
tc be divided ratoably among the realization, applied to the Court by which Bucli 
decree-holders. assets are held for execution of decrees for money 

against the same judgment-debtor, and liave not obtamed satisfaction thereof^ 
the assets, after deducting the costs of the realization, «shaU be divided rate* 
ably among all such persons : 


Provided as follows : — 

(а) when any property is sold subject to a mortgage or charge, the mort- 
Proviso whore property is gS'goe or incumbrancer shall not as such be entitled 

sold subject to mortgage. to share in any surplus arising from such sale ; 

(б) when any property is liable to be sold in execution of a decree ia 
subject to a mortgage or charge, the Court may, with the assent of the mort< 
gagee or incumbrancer, order that the property be sold free from the mort* 
gage or charge, giving to the mortgagee or inoumbrancer the same right 
against the proceeds of the sale as he had against the property sold ; 

(c)* wiien immoveablp property is sold in execution of a decree ordering 
its sale for the discharge of an incumbrance there* 
on, the proceeds of sale shall he applied-** 

first, in defraying* the expenses of the sale ; 

secondly, in discharging the interest and principal-money due on the 
incumbrance \ 

thirdly, in discharging the interest and principal-moneys due on subse* 
iq|uent incumbr£nces (if any) ; and 

fourthly, rateably among the holders of decrees for money against 
judgment-debtor, who have, prior to the sale of the said property, applied to 
the Court which made the decree ordering such sale for execution of such 
decrees, and have not obtained satisfaction thereof. 

If all or any of such assets be paid to a person not entitled to receive 
the same, any person so entitled may sue such person to, compel him to re- 
fund the assets. 

Nothing in this section affects any right of the povernment. 


Iteu fact that a money-d’eoree has been obtained on a bond by which prepay bus 
been ' mort^god does not destroy the lieu on that property. It Is open to a msdutiff to 
establish his right on the bond, as well as on the deoroe. 'uio purport of as. and 271 
of Act VUl. of 1859 (with which s. 295 of Act X. of 1877 corresponds) is not to alter or 
limit the rights*^of parties arising out of a contract, but simply to determine questiona 
between rival decree-holders slandbig on the same fboting, and in respect of whom there 
is no rule for otherwise determining the mode in which proceeds of property sold in exe« 
cution shall be distributed.— H&soon Arra Begum v. Jawddo(Hi«aiBi4. mom Ehaudan, 
1. li. B., 4 Cal. 29. [April 6, 1878.] 

A jrnnGMEXT-CBEPiTOfi in execution of his decree attached certain prc^»erty belong* 
log to his judgment-debtor while Act Ylll. of 1869 was in force. Tms property was 
ultimately sold on the 9th January 1879, alter Act X. of 1877 eame into operatioil. 
Two days'^before the sale, another judgment-creditor applied to have his deoree satisfled 
out of the same property by a rateable distribution of the procsecds which might be nalued. 
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MtlA that tho prior attaching creditor, by hia attachment under Act VIII. of 1859, at>* 
quired, under s. 2l70 of that Act, a right to have his decree first satisfied in full, and that 
he was not deprived of this right by the cliange in the law introduced by Act X. of«ld77> 
s. 295.— Ndrandas o. Bai Manchlm, 1. 1». 11., 3 Bom. 217. [April 8, 1879.] 

Held that ss. 266 and 295 must be read together, mnJ that an ordinary judgment- 
creditor is not- entitled, under's. 295, to a rateable proportion of thOjias^ets realized by the 
sale of suoh house or building^ under a decree obtain^ by another creditor for rent due 
to him in respect of the said hquso or building. — Manikl^l Venilal e. Lakha and Mdnsaing* 
I. L. R., 4 Bom. 429. [h’eb. 17, IdSOJ • * 

One Af 4nik1al obtained a decree against L and M for rent due from them, and, in execu- 
tion thereof, applied for ihe attachment and sale.of two houses, with their con^iound ind 
the grounds underneath them (in respect of which property ffiie said rent had f* Jlen due)^ 
belonging respectively, one to each of his judgment-debtors. The propertie« were, ac- 
cordingly, sold on 23rd J uly 1879, and the sale-proceeds handed over to ]^aniU& In 
the. meantime, on the 18th February 1879, 1), a judgment-creditor of M under a money- 
decree, applied for the attimbment and sale of the same inynoveable property (excepting 
the houses) of his judgment-debtor, which had been previously attach^ under Manikldl’d 
decree for rent. On the realization of the sale-jiroceeds, D applied, under Act X. of 1877, 
s. 293, for a rateable proporti 9 a of the assets realized by the sale of M’s property in exe- 
cution of M4uik141’s decree. Held that I) was not entitled to such rateable proportion of 
the assets. — MduikUl Venilal n. Lakha and Mansing, 1. L. U., 4 Bom. 429. [Feb. 17, 1880.] 

Oebtain moveable property was attached in execution o? decrees of the Small Cause 
Court at Ahmedabad. After the attac.hment, but before tlie sale of the attached property, 
other creditors of the same judgment-debtor obtained decrees a.gainst him in the Court of 
the Stibordinate Judge at the same place, and applied to it for the attachment of the same 
property in execution of their decrees. The Subordinate Judge, accordingly, attached it 
by prohibitory orders issued to the Judge of tho 8inall Cai^e Court. After the sale, the 
holders of the decrees obtained in tho Subordinate Judge’s Courts claimed a rateable shafie 
In the assets realized by the Small Cause Court, under Act X. of 1877, s. 295. Held that 
they were not entitled to any share in the assets until atfer satisfaction of tho decrees of 
the Small Cause Court. — Jetha Madhavaji o. Ndjer&li Ablu’dhimji, 1. L. B., A Bom, 472. 
fMar. 23, 1880.] 

An attaching creditor has not, as such, any right to redeem a mortgage subsisting 
prior to his attachment. — Soobhul Chudor Faul v, Mitye Clipc^ Bysauk, 1. L. R., 6 Cal. 
663. [Aug. 21, 1880.] ' ' 

The salary of a karkdn, who was employed in tho Second-class Subordinate Judge’s 
Court of Anklesvar, was attached, in execution of a decree of the Firrt-olass Subordinate 
Judge’s Court of Surat, by an order issued by the Surat Court, dire* Mng the Anklesvar 
Court to stop and remit, evory month, a mcaety of the said kdrkdn’s 'alary to itself (the 
Surat Court) until satisfaction of tho decree. While the decree of the Surat Court was 
thus in course of execution, another judgraoiit-crcdltor of the karkun, who had obtained a 
decree in tho Anklesvar Court, applied to it for a rateable distribution of the moiety 
between himself and the Surat decree-holder, uii^er s. 295 of tho Civil Procedure Code, 
Act X. of 1877. He/d that the application was not sustainable, inasmuch as the decree of 
the Surat Court wfLs being executed by itself, and not by the Ankl^^var Court, tq which 
the order of the attachment was sent as the head of a department, or as the ollicer whose 
duty it was to disburse the salary ’’ and not as the Court executing the decree of another 
Court. Jetha Madhavji o. Ndjerali Abrahimji (I. L. B., 4 Bom. 472) followed. — Krishua- 
ehankar v. Chandrashankai^ 1. L. B., 5 Bom. 198. [Nov. 23, 1880.] 

The proclamation of sale required by 9 . 274 of the Civil Procedure Code to be made 
at some place adjacent to the property to be sold, and the nxing up of a copy* of the order 
in a conspicuous part of the property, are acts which must precede the posting of the notices 
in the Court-house as required by s. 290. Where the sale-proceeds of a portion of several^ 
parcels of property are suiflcient to satisfy thadecroe of a judgment-cr^Aitor who has at- 
tached the property, another judgment-creditor, al^ough he has not attached the pro- 
perty, is still entitled to have the remainder of the property sold to satisfy his decree undor 
the provisions of 8.^5 of tl^ Civil Procedure Code. Three mauzas were attached in exe- 
cution of decrees Stained by A and B. Prior to the sale, C, who had also obtained a 
decree against tho owner of the land, applied for leave to execute his decree, in order that 
be might participate in tho sale-proceeds under s. 295 of the Civil Proceduro Code. Upon 
the day fixed for the sale, the Deputy Commissioner was unable, through illness, to attend ; 
and he postponed the sale for three days. Two of the mauzas wore sold, and realized more 
than enough’ to satisfy the decrees of A and B. The third was then sold in satisfaction of 
C’s decree. Upon an application by the judgment-debtor to set aside the sale on the 
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ground of irregularity, it appeared that notice of the sale had been posted in the Court* 
house more than thirty days before the date fixed for the sale, but had only been published 
on the properties to be sold five days before that date ; that notice of the existence of ft 
mortgage on the pl^operties, but no further particulars, was given, and the mortgagee wan 
allowed to purchase'; and that thg Deputy Commissioner had accepted the reports of thft 
Nazir and Court-peon as to the proclamation of sale, and had refused to allow the judg- 
ment-debtor to give evi(V)iico of its insufficiency. Held that the proclamation of sale on 
the property having taken )daco only five days pAor to the date of sale, and the particulars 
of the mortgage not haviifg been given, there had been sucTi material irregularities in tho 
piiblicitiou as to entitle the judgment-debtor to Vive evidence of them and the other 
allegations made by him in order to show that he hiid suffered material injury by reason 
of such irregularities. •JTelc^also that the I>cpiit 3 ’^ Commissioner w^a not entitled to proceed 
upon the reports of the l^azir and Court-peon, hut was bound to hear the evidence tendered 
by tlift judgment-debtor, though he jiisliHed, under s. 291, in postponing the sale a» 

he has done. Held, further, that the third jiulgnient-creditor, who had not attached tho 
property, was still entitled to have the sale proceeded with, and his decree satisfied under 
the provisions of s. 295. — Mo^iunt Megh Lall Pooreo ». Shit Pershad Madi, I. X*. 

7 Cal. 34. [Mar. 18, 1881.] • 

Applica-TION was made for execution of a decree for^money agfiinst H, and also for 
execution of a decree against R and another person jointlj* and severally. Certain im- 
moveable property belonging to R was sold in execution of the first decree, the a.ss6tft 
W'hich were realized hr .suet- sale being sufficient to satisfy the amounts of both decree, 
buch property was then sold a second time in exctuition of the second decree. Held^ 
under these circumstances, that the .second sale should be sot aside, not being allowed with 
reference to the pro\isions of s. 295 of Act X. of 1877. — Rati Ram v. Chiranji Lai, I. L. 
B., 3 All. 579. [Mar. 20, 1881.] 

The Judge of a Cctart of Small Causc.s sitting in the exercise of his powers as such^ 
and in tlie excrci.'^e of his powers as a Subordinate Judge, is not one and the same Court,, 
but two different Courts. Held, therefore, that the holder of a decree made by the Judgft 
of a Small Cause Court in the capacity of Subordinate Judge, who had applied to aucb 
Judge ahting in that capac.dty fpr execution of his decree, was not thereby" entitled to 
share ratealSly, under s. 225 o'l Act X, of 1877, in assets subsG({uently realized by sale in 
execution of a decree made b^' such Judge in the cajmoity of Judge of such Small Cause- 
Court. — Ilimala^'a Bank v. Hurst, I. Ja K., 3 All. 710. [.Vpril 22, 1881.] 

In execution of a decree of a Mnnsif’s (]?ourt, tlie plaintiff attached certain moneys,, 
the pro<-*eeds of decrees wliich her jiidgmont -debtor U!.d obtained again.st third parties, thoi^ 
l 3 ’iug in a Small Cause Court to her credit, and subsequently obtained an order from the- 
Miinsif directing the same to be paid to her in suti.sfactiori of her decree, which order wae 
duly communicate^ to the Small Cau.se Court Judge. Subsequently, the defendant, who- 
held another decree against the same judgnlont-debtor, attached tho same sale-proceeds. 
The Small Cause Court Judge then proceeded, under s. 272 of tho Civil Procedure Code,, 
to enquire whether the plaintiff was entitled to any priority over tho -second attaching^ 
creditor, and, having decided that question in tho negative, divided the salc-procceds- 
Tui&ibly between them. In a suit brought by the plaintiff, under the above circumstances,, 
to recover from the defendant the portion of the sale-proceeds so pai/1 to him, held that 
8. 295 v)f the Civil Proceduro <^ode had no appli(;atiou, ina.smuch as the plaintiff had not 
applied to the Small Cause Court Judge to execute her decree, an(} it had never beem 
transferred to tho Court for execution ; and that the proviso in s. 272 is meroly intended 
to mean that any quc.stion of title or priority is to' be determined by the Court in which* 
op in whose custody the property is, and not by the Court whieh made the order of attach- 
ment. ^ Held also that, previous to the order by the Munsif directing tho payment to be* 
made to th5 plaintiff, the Srrilill Cause Court Judge would have bad jurisdiction to deak 
with die question he had tried ; but as that order was made prior to tho attachment by 
,the»'dofendant, the judgment-debtor had no interest in the mono 3 ’ which could be so at- 
tached, tho efifeef of that order being to yrst tho propt rty in the money in the plaintiff, 
and to take it out of the disposal of tho Small Cause Court Judge, and consequently the- 
order for distribution was wrong, srtld tho plaintiff was entitled to the decree she sought. 
Qutere.- - Whether an order made by a Court under s. 272 w;q^ intended by the Legislature 
be a final order ?— Gopee Nath Acharje v. Achoha Biboo, I. L. R.^7 Cal. 553. [July 
5, 1881.] 

Moneys paid into Court by sale or otherwise in execution of a decree are assets from 
the moment of their payment into Court, and are available, under s. 295 of the Cede of 
Civil Proceduro (Act X. of 1877), for rateable distribution only amongst decree-holderft 
who have applied for execution prior to that time. — ^Vishvandth M&hezh V»r e. VirohsAd 
V&nacliand, I. L. B., 6 Bom. 16. [Oct. 3, 1881.] 
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An fipplioation for execution must not only have been made before the asseis oame 
into ttfe hands of the Court, but must also be on the file, and undisposed of, to entitle a 
decree-holder under s. 295 of the Code of Civil Procedure to share rateably in the* assets 
realized by another decree-holder in execution of his decree against the same judgment* • 
debtor. Where a rateable distribution was ordered fl>m<|ng*decrce-holder8 whose applica* 
tions had been struck off tho^le prior to realization of assets, Ac/ti that it was open to the 
party injured to apply to the High Court binders. 622 to reverse 4)h border. — Tiruchittam-* 
oala Chetti v, Seshayyangar, I. L. R., 4 Mad. 383. [Nov. 25, 1881.] 

Money paid hy a judgmeut-dcbljpr under arrest, fn satisfaction of the decree against 
him, are not assets realized by sale or otherwise' under s. 295 of the Civil Procedure C6de 
([Act X. of 1877). S. 295 of the Civil Procedure Code (Act X. of, 1877) must be road a.<f 
if the words “from tlie^roperty of the judgment-debtor” tvere inserted affer word 
*‘r^lfzed.” — Purshoiamdass Tribhovandas tr. Mahanunt Surajhln^rathi Haribh ir^Ahi, and 
Trikamlal Mancharam o. Mahanaut 8urajbharthi, I. L. 11., 6 Bom. 588. [Jti' 2/188^.] 

^ Where property attached in execution of a decree of a Mun.<iif’s Court is, or becomes, 
subject to an attachment issued from a subordinate J ud^eV Court, the holder of th#) 
decree in the Miinsifs Churt, in order to share rateably in tbo assets under s. 295 of the 
Code of Civil Procedure, must apply to the Di'^trict Court to tran.sfer his application to tha 
Subordinate Court. — Gopeena^Vi Acharje v. Achclia Bibee (I. L. II., 7 Cal. 553) and JetL& 
MAdhavji o. Najerali Abhrahimji (I. L. tt., 4 Bom. 472) approved. — Muttalagiri i-. * 
Muttayyar, 6 Mad. 357. [April 26, 188.3.] ^ 

On the 22nd March "1 878, the first mortgagee of certain property obtained a decree 
enforcing his mortgage. On the 25th March 1878, the second mortgagee obtained a 
decree enforcing his mortgage. Both decrees were made by tke same Court. On the 
20th June 1878, the property w'as put up for sale in e.xefMition of the second inortgagoe^a 
decree. The first mortgagee subsequently brought a suit for a iij-sale of the pro})erty in 
satisfaction of his decree. Ilefd that this was the only course open to him, and ho cou]d 
not have enforced satisfaction of his decree in accordance '/ith the provisions of s. 295 of 
the Civil Procedure Code, inasmuch as the provisions of the first and second provisoes to 
that roction refer only to sales in execution of simple monoy-dccrees, whereas th6»property 
in question had been sold in execution of a decree ordei^iij^ its sale, and the provisions of 
the third proviso relate to subsequent and not prior iucumbrances. — Jagat Narain Rai r. 
Dhundhey Rai, I. L. R., 5 All 660. [May 25, 1883.] 

Where property belonging to A has been attached und(pr*a decree, an|l other decree- 
holders than the attaching creditor l^ve applied before realization of assets to participate 
in the sale-proceeds, and amongst them a creditor who has obtained a decree against A 
and B, such latter creditor is entitled, under s. 295, to share in the proceeds of the sale 
of A’s property. — Sumbhoo Nath Podder v. Luckynath Bey, 1. L, R., 9 Cal. 920. 
[June 6, 1883.] • * 

Where two mortgagees, in execution of their several decrees, attached the same 
property, of which a moiety, witliout further specilication, was respectively mortgaged to 
each of them, and subsequent to the attachments the property was sold in execution of 
one of the decrees, held that, notwithstanding 4he whole interest of the mortgagor "was 
intended to be suld^tho purchaser took one of the moieties subject to the lion of the un- 
satisfied mortgagee, and that omission or neglect on the part of ihoi Court executing tho 
decree to give specie direction as provided by cl. b of s. 295 of the Civil Procedure Codo 
did not prejudice the rights of tl^ unsatisfied mortgagee or discharge his encumbrance.— 
J'anoky Bullubh Son v, Johiruddin Mahomed Abu Ali Sober Chowdhry, 1. B. R., 10 Cal. 
-667. [Peb. 26, 1884.] . 

The words “ decree-holders,” or ** persons holding decrees for monesy agaJinst the 
•Sftme judgment-debtor,” in s. 296 of the Code of Civil Proccrlure, signify hon4fide decree- 
holders. A Court is bound, in cases falling within this section, to satisf^^ itself whether 
the claimants arc bond fide decree-holders within the meaning of the section, and where* 
it js unable to satisfy itself as to fho bona fiJ^s of the claim, tho Cou#t should exclude 
«uoh claimant from tho distribution of assets. — In ai|^Sunder Bass, 1. L, R., 11 Cal. 42. 
[Sep. 8, 1884.] 

Certain modbable prSperty was at first attached in execution of a money-decree 
passed by a Subordinate Judge iu his Small Cause jurisdiction, of which a part was after- 
wards sold. In execution of a money-decree passed by tho same Subordinate Judge in 
his ordinary jurisdiction the remaining property was attached and sold. Prior to the 
date of this sale the applicant applied for execution of a money-decree passed in his favour 
hy the same Subordinate Judge in his Small Cause jurisdiction, and prayed for rateable 
distribution d the proceed mong with other decree-holders. Stld that the appUca^iga 
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must Im allowecl. Although a Subordinate Judge, invested under Act XIV. of 1869,^. 
Its, with Small Cause powers, acquires the jurisdiction of two Courts, he does DOt*oeoomo 
the Judge, of two Courts, but remains the Judge of a Subordinate Court. — Malhari «« 
N&ro Krishna, I. li-.K., 9 Bom. 174. [Nov. 28, 1884.] 

Tbcb plaintiff, having obtaiithd a money-decree against H and others in a suit in' the 
Subordinate Judge’s^Cburt at Bliulia, applied lor executioh by attachment and sale of 
their immoveable propefby. That property was accord! ngly^sold, but before the realization 
of the assets the defendant, who also had obtain^l a moiiey.-decree against the same judg* 
ment-dehtors in the same Court id its 8mall Causey jurisdiction, applied for the execution 
of his decree by attachment and sale of the immovoablo property, which bad already boen 
attached at th e instanpe of the plaintiff. The Court, under s. 295 of the Civil Proceduro 
Code (Act TXIV. of 1882)/ rateably distributed the proceeds *of the sale between the 
plaintiff and the defendant. The plaintiff now brought this suit in the SmairCause 
jurisdiction of the Subordinate Judge's Court at Dhiilia to recover from the defendant 
the amount paid to him, alleging that it had been illegally paid, as the procedure laid 
down in s. 223 of the Code had not been followed. Hetd that a Subordinate Judge 
invested with Small Cause CAirt powers has generallj' to foll^w^the procedure prescribed 
in the Code of Civil Procedure. This governs his j>rooccdiugs both in trial and execution, 
whether the suit is a Small Cause or not. If the i ^'o juriij^ictions assigned to the Subor- 
dinate Judge's Court and to the Subordinate Judge personally are locally co-ex tensive, 
there* is no distinction of sides or branches. But wliore, as in some icases, the ordinary 
jurisdiction is wider locallyethan the Small Cause jurisdiction, the Court is, in that part 
of its territory which lies outside the Small Cause Court jurisdiction, to be regarded a» 
a separate Court, so far, that a decree in a Small Cause should not generally be executed on 
property beyond the Small Cause jurisdiction without a transfer, i. e. a dealing with the 
execution as in a suit tried in the usual way, for reasons to be recorded in writing. As 
all is done by the same Judge, a suggestion and an order recorded in ihe case are su&cieut 
without a formal transmission as to a distant Court. — Pharamdas Sautidas v, Vaman 
Govind, I. L. R., 9 Bom. 237. [Bee. 23, 1884.] 

A jnDOMBNT-DJEiiToii, whosc property had been attached in execution of a money-de- 
cree, solh the property, and out of the price paid into Court the amount of the decree, and 
praj'ed tha^ the attachment niight be removed. While the attachment was subsisting, and 
prior to the sale, the holders of other money-decrees against the same judgment-debtor pre- 
ferred applications, purporting to be made under s. 295 of the Civil Procedure Code, and 
praying that l^he proceeds , of the sale of the property might be rateably divided between 
themselves and the attaching creditors. The Court refused to remove the attachment un- 
til these creditors had been paid. It was found that the sale by the judgment-debtor wae 
a bond fide transaction, entered into for valuable consideration. Meld that, inasmuch ae 
no order for attachment of the property was passed in favour of the decree-holders in man- 
ner provided by sf 274 of the Civil Procedure Code, their claims were not entitled to the 
protection conferred by s. 27C against private alienations of property under attachment ; 
that these claims were not eiiforceablo under the attachment which was made ; that tho 
sale by the judgment-debtor was valid; and that execution of the decrees could not take 
place. JPer Mahmood, J. — That s. 27C^f the Civil Procedure Code, being a restriction of 
private rights of alienation, should be strictly construed ; that before property can be sub- 
jectedito such restriction, there must be a perfected attachment ; that the orders passed 
under s. 295 did nof amount to such attachment ; and that, even assuming them to amount 
to such attaclnnont, they not having been duly intimated and uoti^isl could not make the 
prohibition of s. 278 applicable to the case. Mahadeo Bubey v, Bhola Nath Biohit (I. It, 
U., 5 All. 86), Anarid Ball Bass v. Jullodhur Shaw (14 Moore's 1. A. 543), Rameswar Singh 
Ramtanu Ghose (4 B. B. R., A. C., 24), Indro Cliundcr Bliboo c. Bunlop (10 W. R. 
264), (robind Singh v, ZalimcSingh (1. B. R., 6 All. 33), and Gumani v, Hardwar Fandey 
(I. Ia R., 8 All. 698), referred to. Alsu per Mahmood, J.— While s. 295 of the Code gives 
a special right to judgment-creditors as distinguished from simple creditors, it is au essea- 
tial condition precedent to the exercise of that right that there should be a sale in execu- 
tion, and that it& result should appear in shtsets realizoh by the sale, and therefore, until 
the sale takes place, no such right be enforced. Bisheii Chunder Surma Chowdbry v. 
Mun Mohinee Babee (8 W. R. 501) referred to. — GaugaBin e. Khushali, 1. L. R., 7 AU, 
702. [Feb. 23, 1886.] 

S AND B held mortgage-bonds executed in their favour by the same person. S^s bond 
was dated the 16th J une 1882, and was registered, the registration Iming oompulsoiy. 
L’fl bond was of prior date, the 30th Bocember 1880, and was not registered, the registra- 
tion being optional. Both instituted suits on their bonds against the obligor, and obtained 
decrees for sale of the property, the decrees being passed on the same da^ ’^he property 
was attached in execution of both decrees on the I4th August 18^. The Mde^pmeede 
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were (jifvided by the Court executing the decrees equAlly between the particfS by an order 
dated the Ist May 1888, notwithstanding that 8 claimed the whole on the ground that 
lie was an inoumbranoer under a decree passed on a registered instrument, and thdrefore 
entitled to priority. S, being dissatisfi^ with this prder, brought a rait to recover from 
Ii the moiety of the sale-proceeds paid to him. ^Teld 1}hat the suit being one to oompel 
the defendant to refund assetl of an exeoi|tion-sal6 which he was tny; entitled to receive, 
and to set aside the order of Jihe Court executing the decree, which directed the payment 
of the assets to him, was expressly allo\^ed to be brought un^er the provisions of the 
penultimate paragraph of s. 295 of tj^e Civil Procedufe Code, and could not be regfarded ^ 
as a suit of the nature cognisable in a Court of Small Causes. JleM also that the regis- * 
tered bond of the plaintiff took effect as regards the property cong^rised in it against f’he 
defendant’s unregisteredT bond under s. 50 of the Registration Act (III. of l877), ^•hich 
gave priority to the incumbrance created by the former bond over the incrnnh^flifte creat* 
ed by the latter, and this priority was not affected by the subsequent decreed italnedte 
the bonds, which only gave effect to the respective rights under the bond. meaning 
of s. 295 of the Civil Procedure Code is that when immoveable property is sold in execu- 
tion of decrees ordering ^ts^ale for the discharge of incumbfanrsos, the sale-proceeds are to 
be applied in satisfaction of incumbrances according to their priority. — Slmbi.Eam v. 
Shib Lai, I. L. B., 7 AIL 378.. [Feb. 24, 1885.1 

Thb cause of action given by the last para, but one of s. 295 of the Civil Procedure 
Code does not arise until the money has been actually paid 4 >ver to the person who is 
alleged not to be entitled to receive the same, and a suit brought by a person claiming 
to be entitled to be paid a share of sale-proceeds under that section, and to recover the 
same from another to whom such sale-proceeds have been ordered to be paid, if brought 
before they have been actually paid to such other person, is premature, and should be 
dismissed. Every decree, by virtue of which money is payaljlft,^ is, to that extent, a 
decree for money ” within the meaning of that term as used in s. 295, even though 
other relief may he granted by the decree ; and the holder of such decree is entitled w 
claim rateable distribution of sale-proceed.s with holders of decrees for money only under 
that section. There is nothing in s. 29^ which takes away the right from a mortgagee 
who has obtained a decree upon his mortgage to proneed against the property of his 
mortgagor other than that subject to his mortgage. Thus, the holder of a mortgage 
decree, which directs that the amount be realized from the mortgaged property, and 
the mortgagor personally, is entitled to claim rateable distribution under that section, 
and is not, in the first instance, bound to proceed against hi^iliortgage-sec>irity, and ex- 
hau.st that. A mortgagee who has obtained a decree on his mortgage is not restricted to 
proceedings in the first instance against his mortgage-security before proceeding against 
other property of his mortgagor, but when he soils any portion of the property, the sub- 
ject of his mortgage, and purchases it himself, he is bound, before he proceed further 
against the mortgagor, or claim rateable distribution under s. 295, 1“ prove that there is 
still a balance duo to him, and that the property sold and purchased by him realized a fair 
amount, the more fact of the property having been sold at auction not being alone sufllcient 
to prove its value, and this ought to be enquired into most carefully by the Court to which 
an application is made to further execute the docteo, or to share rateably under s, 295.— 
Hart V. Tara Prasanna Mukherji, I. L. R., 11 Cal. 718. [June 12, 1885.] 

0 • 

Although there is no express provision in the Code laying down that a decree-holder 
may take out of & urt the proceeds of an exeoutlon-sale before the date on which the 
sale is confirmed, yet s. 315 of tlie Code implies that this may he done. The Court, 
however, under special circumstances, may refuse to pay over to the decree-holder the 
purchase-money until the .sale is conffl'med, but in such case it shonid provide f|pr due 
payment of interest on tho money detained. JTeld that uflder the special circumstances 
of this case the decree-holder was not entitled to receive interest from his jud^ont- 
debtor from the date of the sale to the date on which the sale was confirmed. — Jogesdro 
Hath Sircar e. Gobind Chunder I. L. 12 Cal. 252. [July 11, 1885.] 

• . * 

Thb interest of a tenant in certain land havinfifjjeen attached by his creditor in exe- 
cution of a decree for money, the landlord attachra the same land for arrears of rent, 
brought it to sale, #nd purchased it under the provisions of tho Rent Recovery Act. 
Tho creditor subsequently purchased the interest of the tenant, which was sold in exo- 
oution of his decree. In a suit by the landlord to have the sale to the creditor declared 
Invalid, Aeld that the landlord’s purchase was subject to the creditor’s attachment. — • 
Subramanya e. Rajardm, I. L. R., 8 Mad. 573. [July 30, 1885.] 

Certain land was mortgaged te A with possession to secure the repayment of a lean 
' 0 C Bi» 2,000 aad interest. It was stipulated in the deed that the interest on the debt 
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should he |taid out of the profits, and the balance paid to the mortgagors. Bj ap agree- 
ment subsequently made, it was arranged that the mortgagors should remain in possession 
and pay rent to A. A obtained a decree for Bs. 2,000 and arrears of rent and costs, and 
for the sale of the land in satisfaction of the amount decreed. The land was sold for Bs. 
2,855 in March 1881. In May 1881 B, a putene mortgagee, applied to the Court for pay- 
ment to him of COO of this sum, allegiE^ that A wag entitled only to Bs. 2,000 and 
Bs. 280 costs, but not to arrears of rent, in prtrerenco to hjs claim as second mortgagee. 
Thfi claim of B was rejected on the 27th May Asi, and the whole amount paid out to A. 
In February 1882 B (who had filed a suit on the 23rd March 1881) obtained a decree upon 
* his mortgage. On the 23rd May 1884, B sued to recover Rs. 510 paid to A on account of 
rent on the 27th May 1881. The lower Courts dismissed the suit on the grounds (1) that 
A was entifled to treat the iirrears of rent as interest ; (2) that^lie suit was barred by li- 
mitation. ffeldy on second appeal, that B was entitled to recover the sum claimed. — 8iva- 
ilfiiina V. Subramanya, 1. L. B., 9 Mad. 57. [Aug. 10, 1885.] 

Whb 9E a judgment-creditor has obtained a decree against two judgment-debtors, A 
•and B, and in execution of that decree has attached and caused to be sold joint property 
belonging to such judgmont-Sebtors, another jiidgment-creditlrcholding a decree iq^ainst 
A alone, who has also applied for execution, is not entitled to claim, under the provisions 
•of s. 296 of the Civil Procedure Code, to share ratoably in the sale-proceeds, the decree • 
not beiug against the same judgment-debtor, and a Court having no |>ower in execution- 
proceedings to ascertain the respective shares of joint judgment-debtors. In ShiimbhoD 
Kath Peddar v. Luckynaffl Dcy (1. L. B., 9 Cal. 920), it was not intended to lay down 
4ihat a person who has obtained a decree for money against a single judgment-debtor is en- 
titled to come in and share ratcabl 3 ' with a person who has obtained a decree against the 
same judgment-debtor and other persons. — Deboki Nundun Son v. Hart, I. L. E., 12 Cal. 
294. [Aug. 24, 1885.] 

When a property is soM in execution of a decree, it cannot be sold again at the 
ihstanoeof another decree-holder, who ma^’ have attached it before the attachment effect- 
'Cd by the decree-holder under whoso decree it is actually sold ; and when a judicial sale 
takes ph(ce, all previous attachments effected upon the property .sold fall to the ground.*^ 
Kashy Nath Boy Chowdhry i\. Surbaiiand Shaha, I. L. B., 12 Cal. 317. [Sep. 2, 1885.] 

At an execution-sale held by an inferior Court at the instance of the decree-holder 
<(tho Court itself, the de<^ree-holdor, and the aiiction-puroha.Mer being unairvare of any 
■objection to exercise of u jurisdiction which the Court would ordinarily be competent 
to exercise), A purchased certain property, and thi^ sale was confirmed. It appeared sub- 
sequently that this same property had, two years previous tg the sale, been attached by a 
ouperioT Court. On a sale of this property being advertized by the superior Court,' A 
•objected on the ground that he had already purchased it. This objection was overruled, 
tind a sale was held by the superior Cour^ at which A again became the purchaser. A 
then brought a suit against the decree-holder and the judgment-debtor in the inferior 
Court to recover as damage.s the sum paid by him at the sale. The suit was dismissed. 
Eeld that, although the superior Court had been wrong in insisting on the second sale, 
und in not requiring the amount roopived by the inferior Court to have been deposited 
in the superior Court, and then rateably distributed amongst the creditors of the judgment- 
debtors, yet the sa|e by the inferior Court was a good and valid ; and A’s suit was 
therefore rightly dismissed. Obhoy Churn Coondoo v. Golam Ali (I. L. B., 7 Cal. 410) 
adopte<L — Bykant Nath Shaha v. Bajendro Nuraiu Bai, I. L. B., 12 6kl. 333. [Sep. 10, 
1885.] ^ 

A SUIT under s. 296 of the Code of Civil Froijcdure to compel refund of assets paid 
in exeoutiofi of a decree to a ^rson not entitled thereto is cognizable by a Court of Smsdl 
Cause;) constituted under ActAl. of 1865. Shahi Bam v. Shib Lai (1. L. B., 7 All. 878y 
dissented from.— Harihara v. Subramanya, I. L. B., 9 Mad. 250. [Dec. 9, 1885.] 

' G AND C held decrees against B, and took out execution of them ; and the judj^en^ 
debtor’s property was attached, but no s41e took placb. The judgment-debtor pmd iixio 
Court the sum of Bs. 1,200 on a^^aount of G’s decree. Held thul G was entitled to the 
sum of Bs. 1,200 paid into Court by the judgment-debtor, and it could not be regarded 
as assets realiz^ by sale or otherwise in execution of a decree, so as to^be ratoably divisible 
between the decree-holders under s. 295 of the Civil Procedure Code, inasmuch as it could 
not be said that there was a realization from the property of the judgment-debtor. — Gk>pal 
Dai c. Chunni I^, I. L. B., 8 AH. 67. [Deo, 14, 1885.] 

In execution of a decree against M, the plaintiff attached and advertized for sale cer- 
tain property in mauza A. At that time there were pending proceedings in execution of 
two other decrees obtained against M by the first and seooud defdodants ceepeoti^j* 
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Tjbese two decrees were obtained on a bond executed by M, by wbioh an eifirbt-anna share 
of mausa A was hyjK^thecated as oollateral security ; and iu execution of those decrees 
the defendants brou>(ht to sale, and themselves purchased, not an ei^ht-anna share* only, 
but the whole of mausa A, and were 'allowed by the Court to set-off thi purchase-money 
against the amounts due to them under their decrees. At *the same time the plaintiff’s 
execution-case was struck off e>n 30th June 1880. In a suit brought by the plaintiff uii«t 
dor 8. 205 of the Civil Procedure Code for nis share of the sale-pvodbeJs of mauza A, in 
which the plaintiff alleged fraud on the p8,rt of the defendants in selling the whole mausa 
under their decrees, of which ho only became aware in July 1^82, from which time he 
dated his cause of action, the defendants denied the fraud, and contended thp.t the suit 
should have been brought within a year of the order of the 30th June 1880; that a set- 
off having been allowed so the defendants, the plaintiff was pot entitled to rsteahle 
distribution ; and that, if any rateable distribution were allowed, they woreentitlM to have- 
an allowance made in respect of a mortgage which the plaintiff held in a two mna shase 
of mauza A, which they had paid off subsequently to the transactions .now lu Question. 
Meld that the existence of the order of the 30th June 1880 was not inconsistent with thg- 
plaintiff’s right, and the suit was therefore not barred as noUhaving been brought withiia 
one year of that order, also that the fact of the set-off being allowed in exercise 

of the power given in s. 294 of the Code, instead of actual payment into Court, dUd not 
alter the substantial nature of fbe transaction, so as to render the purchase-money less ap- 
plicable to the satisfaction of the debts of other attaching creditors. Held, farther; that 
the defendants were not entitled to deduct the sum paid by thgm to clear off the phnntiff’si 
mortgage, from the amount of the purchase-money, before the Court could determine tho* 
amount rateably distributable among the parties c:oncerned. Queere — Whether they were* 
even entitled to reckon the amount so paid as one of the claims in respect of which, with 
others, a rateable distribution should bo made ? — Ttaponidi Hordanund Bharati- o. lMhitra> 
Lall Bhagat, I. L. B., 12 Cal. 499. [Dec. 22, 1885.] ^ 

In execution of a decree against six persons the plaintiffs had certain proper^ hrouglA 
to sale, the ]>roceeds of whioh were brought into Court. The defendants, who held five 
separate decrees against some of the persons against whon» the plaintiffs’ docree^was ob- 
tained, applied to have the amount in Court rateably dis^ibuted ; and in accojrdaiico with 
an order of the Court, dated 13th September 1880, this was Sone, the proceeih being dis- 
tributed in proportion to tiie amounts of the decrees. In a suit brought on 24tb August 
1883 against the defendants, on the allegation that the plaintiffs were entitled to the whole- 
of the proceeds, or in the alternative for distribution on a difl^A'Cnt principle-^Aefef that tlio 
suit was one to set aside the order, an^ not having been brought within one year from the 
date of the order, was barred by limitation under art. 13, sch. 2 of Act XV. of 1877- 
Bam Kisha.n 91 . Bhawant Da.s (1. D. B., 1 All. 333) distinguished, ffelde^so that there- 
was no misjoinder of causes of acitiou by reason of all the defendants being included itv 
one suit. — Gk>ur Prosad Kundu v. Bam BatamSircar, 1. li. B., 13* C.x* 159; f April 19^, 
1886.] 

The words of s. 295 of the Code of Civil Procedure, “ assets realized by sale or other- 
wise in execution of a decree,” provide only for a case where, by the process of the Court 
in execution of a decree, property has become avaihlble for distribution amongst judgment- 
creditors. The wor4(< “ by sale or otherwise ” should be construed as meaning by sale or by 
other process of execution provided for by the Civil Procedure Code.-«^ow l^x Bo^la o; 
Shib Chunder Sen, 4 I'* 13 Cal. 226. [July 30, 1886.] 

A, AND subsequently B, obtained decree against X, in execution of which the same* 
land was attached, and B oh^ined an order for rateable distribution. Neither decree wifi 
satisfied. A then applied for attachment of other property, and the sale was fixed fesr 28tb 
September. On 26th September B filed a petition for furthdV attachment under ss. 250; 
274, and also a petition for rateable distribution under s. 295 of the Code of Civil l^roce- 
dure. The District Judge rejected the application for execution as being too late, and ^ 
then the application under s. '2958 because no application for executiqp was j^endiiig. 
Metd. on appeal, that the petition for execution was wrongly rejected, but that the High 
Court could not, under s. 622 of the Code of Civil Pi%oedure, revise tho order rejecting' 
the application under s. 295 for rateable distribution. — Venkataraman v, Mahatingayyan, ' 
I. L. B., 9 Mad. 60^ [Aug. 4, 1886.] 

Whebb one decree-holder had attached certain land, and another decree-holder against 
the same debtor had entitled himself to rateable distribution of the assets under s. 296 of 
the Code of Civil Procedure, held‘ that the latter was entitled to apply, under s. 311 of 
the Code, to set aside the salo on tho ground of material irregularity.— Lakshmi v, Kuttuo- 
ni, I. L. B., 10 Mad. 67. [Sop. 24, 29, 1886.] 
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(b) Rules cbs to Moveable Property. 

296. If tl^o property to be sold be a negotiable instrument or a share in 
Rul« as to noffotiable in- ^ ^^7 Public Company or Corporation, the Court may, 
stranaents and shares in^ub- instead of directing the li^le to be made by public 
lio Companies. • t ^ auction, authoVize the sale of such instrument or 
share through a broker at the market-ratcTof the dfy. 

. 287. In the case of other moveable property, the price of each lot shall 
Payment for other move- be paid for at the time of sale, or as soon after as 
able property sold. * I the officer holding the sale dfrects, and, in default 
of payment, the property shall forthwith be again put up and sold. 

. On payment of the purchase-money, the officer holding the sale shall grant 
a receipt for the same, and the sale shall become absolute. 

• • r. 

The provisions of s. 293, Act X. of 1877 (Civil Procedure Code), for making a 
defaulting purchaser at a sale liable for any deficiency <m a re-sale, extend to all sales, 
whether of moveable or immoveable property, and also to re-sales held under ss. 297, 806, 
and 308. — Bamdhani Sahai «. Bajrani Kooer, 1. L. B., 7 Cal. 337. [April 22, 1881.}, 

298. No irregularity in publishing or conducting the sale of moveable. 
Irr.K,U«rity not to yitiato property shall vitiate the sale ; but any person sttS- 
Bale of moveable property, but taming any injury by reason of such irregularity 
any person injured may sue. at the hand of any other person may institute a 
suit against him for Compensation, or (if such other be the purchaser) for the 
recovery of the specific property, and for compensation in default of such 
recoveiy. 

2^9.. When the propenty sold is a negotiable instrument or other move- 
Delivery of moveable pro- able property of which actual seizure has been made, 
perty actually seized. the property shall be delivered to the purchaser. 


300. When the property sold is any moveable property to which the 
Delivery of nioreaWe pro- j«dgment-debtor is 3 ntitled subject to the possession 

perty to which judgment- of some other person, the delivery thereof to the 
debtor entitled subject to lien, purchaser shall be made by giving notice to the 
person in possession, prohibiting him <*from delivering possession of the pro- 
perty to any person except the purchaser. 

301 . When the property sold is a debt not secured by a negotiable in- 
Delivery of debts and of strumeirt, or is a share in any public Company, the 

shares in public Companies. delivery thereof shall be made by a written order 
of the Court prohibiting the creditor from receiving the debt or any interest 
thereon, and the debtor from making payment thereof to aikiy person except 
the purchaser, or prohibiting the person in whose name the share may be 
standing from roakiilg any transfer of the share to. any person except the 
purchaser, ^or receiving pigment of any dividend or interest thereon, and the 
manager, secretary, or other proper officer of the Company from permitting 
any^ such transfer or making any such payment to any person except the 
purchaser. ^ 

302. If the endorsement ^r conveyance of the party in whose name a 
Transfer of negotiable in- negotiable instrument or a share in any public Oom- 

stmments and shares. pany is Standing is required to traClsfer such instru- 

ment or shafe, 4ihe Judge may endorse the instrument or the certificate of the 
share, or may execute such other document as may be necessary. 

The endorsement or execution shall be in the following form or to the 
like effect : — ** A /?, by C Judge of the Court of (or os SkA case maybe) ; 
in a suit by E F against A B.” 
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Until the transfer of such instrument or share, the Court may, by order, 
appoint some person to receive any interest or dividend due thereon, and to 
sign a receipt for the same ; and any endorsement made, or document* exe- 
cuted, or receipt signed, as aforesaid, shall bfe as ^lid and effectual for all 
purposes as if the same Bad been njade or executed or eigned by the party 
himself, . ^ ^ ^ ^ 

303. In the case of lany moveable property not 'hereinbefore provided Extendioa to 
Vestinu order in caae of for, the Court may make an order vesting such pro- J^ovincial 8. 
other property. ^ perty in the purchaser or as he may direct ; and 

such property shall vest acjbordingly. 

(c) Buies CM to Immoveable Property, ^ 

What Courts may ordej 304>. Sales of immoveable property in execu- 
sales of land. • tion of a decree may be ordered by any Court other* 

than a Court of Small Causes. 

A 8HIEMI ghatwali tenure, held under the superior ^hatwal, is not liable to be sold in 
execution, nor are its proceeds liable to attachment for satisfaction of the debt due fronii 
its holder. — Bally Dobey o. Ganei Deo, 1. L. E., 9 Cal. 388. 1^82.] 

306. When an order for the sale of immoveable property has been made. 
Postponement ofsnlo of if the jodgment-debtor can satisfy the Court that 
land to enable defendant to there IS reason to believe thesb the amount of the 
raise amount of decree. decree may be raised by mortgage or lease op pri- 

vate sale of such property, or some part thereof, or of any other immoveable 
property of the judgment-debtor, the Court may, on his applicatioa, post- 
ppne the sale of pibperty comprised in the ordef fer sale, for sucLr peric^ as 
it thinks proper, to enable him to raise the amount. 

In such case the Court shall grant a certi6cate ,tp the judgment-debtor 
Certiacate to judgment- authorizing him, within a period to b^ mentioned 
debtor. therein, and notwithstanding anything contained 

in section 276, to make the proposed mortgage, lease, or sale ; provided that 
all moneys payable under such mortgage, lease, or sale, sbill be paid into 
Court, and not to the judgment-debtor 

Provided also that no mortgage, lease, or sale under this section, shall 
become absolute until it has been confirmed by the Court. 

Thb sale of immoveable property to the highe!<t bidder for a price which subsequently 
appears to be too low is not a material irregularity in publishing or sonducting the sale. 

A decree-holder or judgment- debtor cannot apply to set aside a sale on the ground of 
the price realized being too low.-rLaxshmi v. Erishn4bhat, 1. L. B., 8 Bom. 424, [April 
24,1884.] 

308. On every sale of iritraoveable property under this chaptey, tile 
Deposit by purchaser of im- person declared to be thd purchaser shall pay. im- 
moveable property. ^ mediately after such declaration, a deposit of 

twenty-five per centum on the amount of his purchase-money to the officer ^ 
cohducting the sale, and, in default of such deposit, the propefty shall forth- 
with be put up again and sold. 

Thb requiremibt of s. sAfi of the Civil Procedure Code applying to all oases of sale of 
immoveable property under chap. 19, a decree-holder buying with permission given 
under s. 294, and desiring to set-off his purchase-money against the amounts of the decree, 
is not exempt from the necessity of making at the time of sale a deposit of 25 per cent, on 
the amount of such purohase^money ; and such deposit must be made in cash. (Die option 
00 to set-off the purchase-money cannot be exercised by the purchaser until the confirma- 
tion and payment of expenses of the sale. Where, however, all parties interested in the 
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amouBt to be deposited have waived their right to have that amount deposited in oa«h, the 
sale ought not to be set aside on the ground that a cash deposit has not been made.— 
Gopal Singh v, Ko^ Bunwaree Lall Sahoo, 5 O. L. B. 181. [Sep. 6, 1879.] 

A co-SHABEB in undivided iipmoveable property, of which u share is sold in ezeoution 
of a decree, does not, uqder Act X. of 1877, s. 310, aoquire#the right of pre-emption as 
against a stranger tb whom such share has been fcnocked down, by merely asserting such 
right at the time of sale, and fulfilling the conditions of sale required by ss. 806 and 307 
of that Act. He must bid at the sale, and as high as the stranger, before he can acquire 
•Ml right of pre-emption under that section. — Tej Singh v. Gobind Singh, I. L. B., 2 All. 
850. [April 2, 1880.] 

Thb pibvisions of *s. 293, Act X. of 1877 (Civil Procedure Code), for making a de- 
faulting purchaser at a sale liable for any deficiency on a re-sale, extend to all sales, whe- 
ther of moveable or immoveable property, and also to re-sales held under ss. 297, 306, and 
808. — Bamdhani Sahai v. Bajrani Kooer, 1. L. B., 7 Cal. 337. [April 22, 1881.] 


, Thb person declared to bg the purchaser of property )[>ut up for sale in execution of a 
decree did not, as required by s. 300 of the Civil Procedure Code, •pay a deposit of twenty- 
five per centum on the amount of his purchase immediately after such declaration, but on 
a date subsequent to the date on which the property was pift up for sale. Held that there 
was no sale at all of the property. — Intizam Ali Khan v. Naraiu Singh, I. L. B., 5 All. 
316. [Jan. 81, 1883,] ^ 


307. The fulPamount of purchase-money shall be paid by the purchaser 

Time for payment in full. fifteenth day after the 

sale of the property, exclusive of such day, or if 
the fifteenth day be a Sunday or other holiday, then on the first office-day 
after the fifteenth day. 


A co*sifAHBB in undivided immoveable property, of which a share is sold in execution 
of a decree, does not, under Act of 1877, s. l>10, acquire the right of pre-emption as 
against a stronger to whom such share has been knocked down, by merely asserting such right 
at the time of sale, and fulfilling the conditions of sale rectuirod by ss. 306 and 307 of that 
Act. He must bid at the sale, and lus high as the stranger, before he can acquire a right 
of pre-emption under that, asctioii — Tcj Singh v. Gobind Singh, I. L. U., 2 All. 850. 
[April 2, 1880:] 

308. In default of payment within the period mentioned in the last pre- 
Procedure in default of pay- ceding section, the deposit, after defraying the ex- 

^ penses of th<3 sale, shall be forfeited to Govern- 

ment, and the property shall be re-sold, and the defaulting purchaser shall 
forfeit all claim to the property, or to any part of the sum for which it may 
subsequently be sold. ^ 

The provisions of s. 293, Act X. of 1877 (Civil Procedure Code), for making a default- 
ing purchaser at a sale liable for any deficiency^ on a re-.sa1e, extend to all sales, whether of 
moveable or immoveable property, and also to re-sales hold under ss. 2S>7, 306, and 808.— 
Bamdhani Sahai v. Bajrani Kooer, 1. L. R., 7 Cal. 337. < [April 22, 1881.] 

, Ukdbb tbo rules of the High Court, dated 2l8t June 1882^ a payment into the Go- 
vernment treasury is equivalent to a payment into Court for tho purposes of s. 308 of the 
Code of Civil Procedure, 1882. — Sriniv^ v, Malayacha, 1. L, B., 7 Mad. 211. [Oct. 
1883.]* 

c * 

309. Evqry re-sale of immoveable property, in default of payment of 
Notification on ro-sale of the ^y.rchase-money within the period allowed for 

immoveable property. such payment, shall be made after the issue of a 

fresh notification in the manner and for the period hereinbefore prescribed 
for the sala 

f 

The provisions of s. 298, Act X. of 1887 (Civil Procedure Code), for making a de- 
faulting purchaser at a sale liable for any deficiency on a re-sale, extend to all sales, whe- 
ther of moveable or immoveable property, and also to re-sales held under ss. 2^, 806» and 
998. — Bamdhani Sahai o. Bajrani Kooer, 1. L. B., 7 Cal. 337. [April 22, 1881.] 
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3IO« When the property sold in execution of a decree is a share of uii- 
Co-Bhftrer of share of un- immoveable property, and two or more per- 

divided estate sold in execu- sons, of whom one is a co-sharer, respectively ad- 
preference in vance the same sum swt atiy bidding at such sale, 

• such bidcl^ng shall be deemed^ the bidding of 
. , the cO'S^arer. • * 

A. co-shjlbeb in undivided immoveable property, oT which a share is sold in execution 
of a decree, does not, under Act X. of 1877, s. 310, acquire the right of pre-emptioif as 
against a stranger to whom such share has been knocked down, by merely a^rting such 
right at the time of said, and fulfilling the conditions of said required by 8s.^06 a ' 307 
of that Act. He must hid at the sale, and as high as the strangor, before ho 2 i:tL acquire 
a right of pre-emption under that section. — Tei Singh v. Gobind Singh, 1. R., 2 All, 

860,' [April 2, 1880. J 

The provisions of s. ^0 of Act X. of 1877 are not applicable in a case where the pro- 
perty sold is not a share^or undivided immoveable property, *but the rights and interests ct 
a mortgagee in such a share. — Jairam Das f>. Beni I’rasad, 1. L. R., 3 All. 16. [July 
9, 1880.] • 

A SHARE of undivided immoveable property was put up for sale in execution of a 
decree, and was knocked down to M. Before it was kuo(;ked^owii to him, A, the decree- 
holder, who had obtained permission to bid for and purchase such share, and who was a 
co-sharer of such share, bid the same sum as that for which it was knocked down to M, 
claiming the right of pre-emption. The Court executing such decree subsequently made 
an order confirming the sale of such sliare in favour of A. M appealed, impugning the 
propriety of the confirmation of the sale in favour of A. Hela that such appeal would 
not lie.— Munir-ud-din Khan ». Abdul Rahim Khun, I. L. R., 3 Aft. 674. [Mar. 29, 1881 

The requirements of s. 310 of Act X. of 1877 are not satisfied by the co-sharer pre- 
ferring his claim to the right of pre-emption before the property is knocked down, and 
offering to pay a sum equal to that bid bv*the highest bidder. That section conflbmplates 
a distinct bid by the co-sharer in the ordinary manner^ offeVing bids. Tfej Singh o. 
Gobind Singh (I. L. R., 2 All. 860) followed. — Hira v, Unas AJi Khan, 1. L. R., 3 All. 827. 
[May 30, 1881.] 

A PERSON claiming to bo a co-sharer in certain undivided tomoveable property, a share 
of which had been sold in executioi:\/)f a deeroo, objected to the confirmation of the sale 
in favour of the person recorded as the auction-purchaser, and prayed that it might be 
confirmed in his favour, with reference to the provisions of s. 310 of the Civil Procedure 
Code, The Court disallowed the objection, and confirmed the sale in favour of the auction- 
purchaser, The objector thereupon ax)plie<i4o the High Court for i« vision of the order 
of the lower Court under s. 622 of the Civil Procedure Code. that, having been 

allowed to object to the confirmation of the sale, and treated as a party to the proceeding 
held therein, it was competent for him to make such application, notwithstanding that he 
was not one of the persons mentioned in s. 311 cj the Code; that there being no appeal 
in the case, so far as ho was concerned, the High Court was competent to entertain the 
application under 8.*622 of the Code ; but that, as he was not one of Jibe persons who was 
competent to avail him.self of the provisions of s. 311, he had no locuit stands to justify his 
application to the Awer Court, and the appliciition for revision must therefore be dis- 
missed.— Bisheshar Kuar V. Hari Singh, I. L. R., 5 All. 42. [July 18, 1882.] 

311. The decree-hftlder, or^any person whose immoveable property hfta 

Application to sotaridcal. ‘‘“s chapter, may apply to the 

of land on ground of irro- Ooiirt to set aside the sale on the ground of a ma- 
gularity. terial irregularity in publishing or conducting ft ; « 

• but no sale shall be set-aside on fhe ground of irregularity unless the 
applicant proves to the satisfaction of the C^rt that he has sustained sub- 
stantial injury by reasoi^of such irregularity. 

The property of a judgment-debtor was proclaimed and advertized for sale in execun 
tion of a decree on a certain day. The proclamation set out particulars o^ the property, 
but subsequent to such proclamation a portion of the property was released to a third 
party. Notwithstanding this fact, no fresh proclamation was made, and the sale took 
place on the day originally fixed. that the omission to issue a fresh proclamation 

was a material irregularity, inasmuch as the judgment-debtor was entitle to have m 
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proolamation issued accurately desoribine the property to be sold, and that such proclama- 
tion should be published thirty days before the ^e. See also Qopeenath Bobey'e. Boy 
IfUehmeeput 8ingh Bahadur (l. L. B., 3 Cal. 642). — Shib Prokash Singh e. Sarm Boyal 
Singh, I. L. B., 3^Cal. 544. ^ [Mar. 1878.] 

The holder of a decree, in Execution of which property is sold, is absolutely bound 
under Act X. of 1877>~s. 294, to have express •permission from the Court before he dan 
'purchase the property ;*’and whether this objec^on is taken and pressed or otherwise, a 
sale to him is invalid, un^s he has got explicit ^rmission.. The use, at a sale, of language 
by an intending bidder in disparagement of the property for the purpose of influencing 
b^tanders, and deterring them from bidding for the property, is a material irregula- 
rity,” sufficient to ret\4®f invalid, under s. 311 of the same Act. — Bukhinee Bul- 

lubh e. Brdjonath Sircar, II L. B., 5 Cal. 308. [April 1, 1879.]* 

^ Although the au<9tion-purchaser may not apply under Act X. of 1877, s. 311, to 
have a sale set aside, he may be a party to the proceedings after an application has been 
made under that section, and then, if an order is made against him, he can appeal from 
such order under s. 688. — Kimthi Bam v. Bankey Lai, I. B., 2 All. 396. [June 11, 
T879.] ^ • 

Where, after a judgment-debtor has applied, under Act X. of 1877, s. 311, to have a 
sale set aside, the auction-purchaser is made a party to the proceedings, and the sale is set 
aside, the auction-purchaser can appeal against the order setting aside the sale. — Gopal 
Singh V. Dular Kuar, 1. L.^., 2 All. 352. [Aug. 11, 1879.] 

On the day fixed for the sale of certain immoveable property in the execution of a 
decree the Court made an order postponing the sale, but the sale had been effected before' 
such order reached the officer conducting it. The Court, on application having been made 
to set aside the sale, passed an order confirming it. Subsequently, an application by the 
decree-holder for a review of this order having been granted, the Court passed an order 
getting the sale aside as illegal. Jfeld that the sanction to the sale originally given hav- 
ing b^ii withdrawn, the sale could not legally be held, and the sale which was effected, 
the order of postponement notwithstanding, was unlawful and invalid, and in reviewing 
its first ^rder, and in setting aside the sale as 'illegal, the Court executing the decree bad 
not acted i^tra viret, and its action w^as not otherwise illegal (H. C. B., N. W. P., 1874, 
p, 364), — Mian Jan r. Man.Singh, I. L. B, 2 All. 686. [Peb. 6, 1880.J 

When a judgment-debtor has died after decree, but before application has been made 
to execute tb^ decree, tlio Court, before directing the attachment and sale of any property 
to proceed, must issue a notice to the party against whom the execution is applied for to 
show cause why the decree should not be executed against him, and its omission to do so 
isrill invnlidato the entire subsequent proceedings. — In the Matter of the Petition of 
Bainessiiri llasseo-; Hamessuri Dassee v. Doorgadass Chatterjee, 1. L. B., 6 Cal. 103. 
[May 25. 1880.] 

The provisions of s. 13 of Act XV. of 1877 are not applicable to proceedings iij the 
execution of a decree. — Ahsan Khan v. Ganga Ram, I. L. B., 3 All. 185. [Aug. 17, 188(k] 

An application under 6. 311 of Act X. of 1877 to set aside a sale in execution of a 
decree having been made by the judgment-debtor, the Court executing the decree (Subor- 
dinate Judge) disallowed the objections, and passed an order confirming such sale. The 
judgment-debtor subsequently applied to the Ruliordinate Judge for aj^^eviow of judgment. 
The Subordinate Judge, without recording his reasons for granting such applhmtion, irre- 
gularly proceeded at once to pass an order setting aside such sale, without cancelling tho 
previous order confirming it. The auction-purchaser appealed to the Distriot Judge. That 
officer^ treating the appeal as one from an order Vifanting an application for review of 
judgment, Entertained it, and set aside the Sul^rdinate Judge's second order. Held that 
tbe District Judge was not justified in entertaining such appeal, such order not being one 
granting an applic;ition for review, but one setting aside a sale, and as such not appealable. 
Before a review pf judgment is grunted, an, order granting the application for review, and 
the reason for granting the same, should be recorded. — B^iron Din Singh v. Bam Saliai, 
I. L. B., 3 All. 316. [Nov. 9, 1886:3 

The sale of immoveable property by an amin on a oloa) holidayjis not illegal, nor is 
it an irregularity in publishing or conducting the sale. — Bisram Mabton e. Sahib-un-nissa. 
•I. L. B., 3 Alf. 333. [Nov. 22, 1880.] 

Certain immoveable property was attached in execution of a decree made by a 
Subordinate Judge, and also in execution of a decree made by a Munsif. These decrees 
were held by the same person, and tbe judgment-debtor was the same person. 8uofa pro- 
perty was sold in execution of both decrees. On the application of the judgment-iiehtMP, 
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wbo bi3>u^ht into Oonrt the amount duo on the decree mnde by the Subordinate Judg’e^ 
and with the consent of the decree-holder and the auction-purchaeor, the Subordinate 
Jud)?e made an illegal order setting aside such sale. Subsocjuently, on the application 
of the decree-holder and the auction-purchaser, thc^ Munj^f made an order confirming 
such sale. Per Spankie, J. — That the Subordinate Judge had not any jurisdiction un- 
der s. 285 of the Civil Procedure Code to»deal with such sale as I’&gards the decree made 
by the Miinsify and the Mun^if was nol^^recluded by that scctioli from confirming such 
sale as regards the decree made by him oy reason that the Subordinate Judge, a Court 
of a higher grade, bad made an ordej setting it aside*. Per Oldfield, J. — That, having ^ 
regard to the provisions of that section, it was doubtful whether the Miinsif was comoe- 
^nt to confirm such sale ; but inasmuch as the Siihorflinate Judge onlv intended to set 
it aside as regards the dehree made by him, and his order ^aa illegal, and tne Muusif’a 
order had done substantial justice, there was no reason to interfere. — Chunni f il e. Debi 
Prasad, I. L. B., 3 All. 356. [Dec. 20, 1880.] 

The omission to give the notice required by s. 248 of Act X. of 1877 to the judg« 
ment-debtor, on application for execution of the detiree, nfiPdljts the regularity of the sale 
which subsequently takes place in execution of the decree, and the validity of the entire 
execution -proceedings. Kamegsiirl Dassee v. Doorgadass Chatterjoe (I. L. R., 6 Cal. 103) 
followed. Held, therefore, where exe<5ution of a decree was applied for against the legal 
representative of a deceased judgment-debtor, and the notice rccpiired by s. 248 of Act X. 
of 1877 was not given to such legal representative, and cGrt.jfin immoveable property be- 
longing to the deceased judgment-debtor wa** sold, that such sale had been properly set 
aside b 3 ' the Court executing the decree by reason of such oini's-sion. Qurere . — Whether 
such omission was an irregularity in ‘^publishing or conducting^' the sale within the mean- 
ing of s. 311 of the Act? — Imam-uu-nissa Dibi v. Liakal llusilu, 1. L. B., 3 All. 424. 
[Jan. 10, 1881.] • 

The procedure to be followed upon the sale of an under-tenure is that prescribed ' 
by the Civil Procedure Code. S. 311 does not apply ouly to sales made under chap. 19 
of the Code, and the sale of an under-tenaire may be set aside upon any of ih9 grounds 
mentioned in that section. — Azizoonnossa Khattoon v. (fora Chand Dass, I. li. B., 7 Cal. 
168. [Mar. 18, 1881.] 

The omission to specify in the proclamation the amount of Government revenue pay- 
able in respect of the property sold in execution of a decree *is an irregularity contem- 
plated by 8. 311 of the Code of Civik Procedure, and where it appeared that an inadequate 
price was obtained in a c^se where such an omission was made, the High Court set aside 
the sale, although the irregularity had not been made a ground of objection in the lower 
Court. Sec Sree Gridhari Singh v. Hurdeo Narain Singh (L. B., 3 In ’* Ap. 230). — Moha- 
bir Pershad Singh v. Olpherts (B.), 9 C. L. B. 134. [April 22, 1881 

On the 21st August 1876, certain immoveable property belonging to M was put up 
for sale, and was purchased by B. On the 20th April 1877, such sale was set aside under 
8. 256 of Act VTTI. of 1859, on the ground tha? the order attaching such property and 
the notifications of sale had not, as required by s. 222, been signed by the Court execut- 
ing the decree, buX by the munsarim of the Court. On the 27tli Juno 1877, M con- 
veyed such proper^'" to H, who purchased it bond fide, and for valno, and satisfied the in- 
Cumhr 9 .nG^ existing thereon. [)n the 15th April 1878, B sued H and M ^ have the 
order setting aside such sale set aside, and to have such sale couflrmod in his favour, on 
the ground that it had bevi impropej^ly set aside under s. 250 of Act VHI. of 1859, the 
judgment-debtor not having been prejudiced by the irregu]arities in respect lyher^f such 
sale had been set aside. Held (by Oldfield, J.) that although such sale might have been 
improperly set aside, yet inasmuch as the order of attachment and the notifications of 
•ale could' have no legal effect, having been signed by the munsarim of the Court ex^at- 
ing the decree, and not^y the Gourt, as required by b. 222 of Act VIII. of 1859, and 
inasmuch as it would be*n<^uitable, after the incumbrancos on such property had bMn 
satisfied and the state of things changed, to allow B, after standing by for a year and 
permitting dealing^ with property, to come in and take advantage of the change of 
circumstances, and obtain a property, become much more valuable, at the price he origi- 
nally offered, R ought not to obtain the relief which he sought. HeM (l^y Straight, J.) 
that the fact that the Court executing the decree had uot signed the order of attachment 
and the notifications of sale vitiated the proceedings in execution nh initio, and render- 
ed the sale which B desired to have confirmed void, and B’s suit therefore failed, and 
had properly been dismissed. — Bam Dial o, MaUtab Singh, I. L. B., 3 AU. 701. [April 
18810 
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When liberty is given to a decree-holder to bid at the sale of the judgment-debtor’s 
property^ he is bbund to exercise the most scrupulous fairness iu purchasing that pr^perty^ 
and it he or his agent dissuades others from purchasing at the sale, that of itself is a suffi- 
cient ground why^the purchase should be set aside. Where a decree-holder was Joint in 
family with the manager of an infant defendant, and the defendant’s property Wm to be 
sold in execution of the decree, held that the decree-holder rpught not to be granted leave 
to purchase at the Mo, because any purchase nfade by him would be for the benefit of the 
family of which the manager of the infant defendant was 'one of the members ; and it 
woiild, in fact, be a purchase by an agent of the property of his principal. — Woopendro 
Nath Sircar v. Brojendronath Mundul, I. L. R., 7<Cal. 346. 6, 1881.] 

TTndbr 88. 289 and 274 of the Civil Procedure ^Code, it is necessary that a copy of 
the sale-prohlamatlon sliould be affixed to some conspicuous place on the property attached ; 
and the emission to do so is a material irregularit 3 '’ within the meaning of 8. 311 of jkho 
Code of Civil Procedure. If it is proved that the price obtained for property sold at an 
execution-sale is greatly inade<iuate, and if it be also proved that there has been a material 
irregularity in publishing or conducting the sale, the Court will presume that the irregu- 
larity was the cause of the ifride<inacv of price, until proof i?. given to the contrary. — 
Kalytara Chowdhrain v. Ramcoomar Goopta, I. L. R , 7 Cal. 466. [May 25, 1881.] 

On an application under s. 31 1 of the Civil Prorodura Code (Act X. of 1877) to set 
aside a -sale, it appeared that there had been a material irregularity in publishing the sale ; 
hut no witnesscss were called to prove that substantial injury had been caused thereby. 
It also appeared that seventeen days after the applicant had applied for proclamations to 
ho issued to his witnesses, he deposited the requisite fees ; and that, subsequently, there 
was a delay of seven days in the office in issuing «surb ]>roclamations, which were uUimato- 
J.V issued only throe days prior to the day fixed for the hearing. On the applicant alleg- 
ing that, in conseqae?ico of such delay, he had not been allowed a fair opportunity to pro- 
duce his witnesses, held that the C-oiirt cannot presume that substantial injury has been 
'Caused from the mere fact of there having been a material irregularity in publishing a 
sale; but when both a material irregularity and substantial injury havel)een proved, the 
Court may reasonably prestimo that the substantial injury is diie to such irregularity. 
ihTe/d alsO that the api)licant, having been guilty of laches himself, eould not be allowed to 
setup the dR-iy in the office as a ground for the non -production of his witnesses. — Bono- 
mali Mozuradar v, Woomesh Cliunder Buiidopadli^^a, I. L. R., 7 Cal. 730. [Jul}^ 28, 
1881.] 

Titf merg fact that tli6 'Anioiint of rent puv’ahlo in respect of a tenure brought to .sale 
in execution of a decree is not stated in the sale -procln mat ion is not a material irregularity 
within the meaning of s. 311 of the Civil Procedure Code (Act X. of 1877), though if the 
amount of rent paj’ahle were statc<l to he more than it actually" was, that might constitute 
such an irregularity as tending to lessen the price at which purchasers might be willing to 
buy. Where decrees for arroarM of rent had Veen obtained by fractional shareholders iu a 
.tenure, and in execution thereof a moioty of the tenure had been sold, it appeared that 
the other moiety had been sold at the same time in execution of a mortgage-decree against 
some of the judgmeiit-dehlors in the rent-suits, on an objection being taken to £he con- 
firmation of such sale on the ground that tlie w’hole tenure should have been sold in execu- 
tion of the rent-decrees, he/d that all that tlic decree-holders were entitled to have sold 
waa thw right, title, i^nd interest of their judgment-debtors, and tliat they were in the 
position of ordinary creditors having no lion on the tenure; and that, consequently, the 
mortgagorftbei ng entitled to enforce his lien against the moiery covered by his mortgage, 
the sale of the remaining moiety in satisfaction of the ibnt-decrees was a good sale, and 
could not be set aside. — Mohendro Coomar Dutt v. Heera Mohiin Coondoo, and Ishancs- 
wary r..Gopal Das Dutt, I. L. R., 7 Cal. 723. [Aug® 4. 1881.] 

TpK words, “any person whose immoveable property has been sold,” in s. 311 of the 
Code of Civil Procedure, do not include a person who has purchased the some property 
.,at a |»rior execution-sale, such prior sale not having been confirmed. — In the Matter of the 
Petition of Bhag^huti Churn Bhultacharjev Chowdhry v. Bisbeshwar Sen and others, 
I. L. R., 8 Cal. 367. [Feh. 9, 1882.] ^ 

Held that the fact of a sale of" immoveable property in execution of a decree having 
taken place before thirty days from the proclamation of' sale Iroing niade on the property 
had expired was not a material irregularity in the publication of the sale. Mohunt Megh 
Jiall Pooree v. Sttiib Pershad Madi fl. L. R., 7 Cal. 34) dissented from. — Rahohandar 
Bahadur v. Kamta Prasad, I. L. R., 4 All. 300. [Feb. 27, 1882.] 

A PEEflON claiming to be a co-sharer in certain undivided immoveable property, a 
share of which had been sold in execution of a decree, objected t<o the confirmatioh of the 
•ale in favour of the person recorded as the auction-purchaser, and prayed that it wight 
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Sec. 311.] 

1)6 ooBfirmed ia his favour, with reference to the provisions of 8. 310 of th^ Civil Proce- 
dure Code. The Court disallowed the objection, and couiirmod the sale in favour oi the 
auoUon-purohi^er. The objector thereupon applied to the Hi^h Gourt for revision of 
the order of the lower ^urt under s. 622 of the Civil frottodure Code. that, hav- 

ing been allowed to object ^ the confirmation of the sale, and treated as a party to the 
proceeding held therein, it was competent^or him to make such ^(yication, notwithstand* 
ing that he wm not one of tke persons ^peutioned in s. 311 of tne Code; that there be- 
ing no appeal in the case, so far as he was concerned,^ the Higji Court was competent to 
entertain the application under s. 62:4 of the Code ; but that, as he was not one of the 
sons who was competent to avail himself of the provisions of s. 311, he had no loctts />^andy 
to justif^r his applicatioi^ to the lower Courfru and the appUc;^ion for revision^ m'-'^t there- 
fore be dismissed. — Bisheshar Kuar o. Hari Singh, I. L. R., ^All. 42. QJnl"' 18, i882.] 

Ah objection to the validity of a sjile of revenue-paying land, on tl s ground that 
the revenue assessed upon it had not been stated in the proclamation of' the intended sale 
in accordance with s. 287 of Act X of 1877, was taken, for the first time, in the Court of 
appeal ; an application to ^et aside the sale, on the ground Uiat it had ta^eu place- witho\^t 
proclamation made, having been rejected by the Court of first instance, which found that 
proclamation had been made. that the objection was laken too late, although, if 

properly taken in the Court of first instance, it would have been good to the extent that 
not stating the amount of the revenue was an irregularity ; substantial damage, resulting 
from it, remaining to be proved, as required by s. 311 of Ac^X. of 1877. Maid also that 
inadequacy of price having been alleged as substantial damage, without having beett 
proved to be the effect of the non-statemont of the revenue, the applic#»nt had» not (as re- 
quired by 8. 311) proved, to tlie satisfaction of the Court, that he had sustained substan- 
tial damage by reason of such irregularity. — Maomghteu Mahabur Pershod Singh,. 
I. L. R., 9 Cal. 656. [Nov. 24, 1882.] 

Undeb Act XII. of 1879, Form 149 of Sch. IV. of the*Code of Civil Pirocedure^ 
provided that sixty days should elapse betw'oen a sale in e.xecutton of a decree and its con- 
firmation. A sale having been confirmed before the e.\piry of sixty days, held that the- 
sale was not rendered inoperative, and that its effect was not postponed by reason of tho 
provision in Form No. 149. Where a suit was brought to recover money •from the de- 
fendant, who was the karnavan of a Mulabar iarwad, and it was not alleged ia the plainb 
that the defendant was sued as karnavan. or that the debt was binding on the tarwad, held 
that a sale of tarwad property in execution of the decree wi^ not binding ou the members- 
of the tarwad, and therefore that art. 12 of sch. 2 of the Ii^an Limitation Aet, 1877,. 
did not app])* to a suit brought by ether meiiibera of the tarw^ad to recover the land sold 
in execution of the decree. — Uaji v. AtharilmaD, I. L. R., 7 Mad. 512. [ JbI^ 8, 1883.] 

The words “ cm the spot where the properly is attached ” in s 2^9 of the Civil Pro- 
cedure Code refer to each property attacliedf and not to a group of ?parate properties at- 
tached under one proceeding or order in one execution-ease ; and therefore, when distinct 
properties are proclaimed for sale in one execcition, the omission to aflix a copy of the pro- 
clamation in each of such properties amounts to an irregularity in the publication of the 
sale. Reid also that where there is no evidertoo So conneett blve two- elements of irregu- 
larity and injury under s. 311, it must appear, before a Court can set aside an execution- 
sale, that the injury complained of is the rea<<omible and natural consequence of the*irregu- 
larity, and attributable to it alone. — Tripura Suudari e. IHirga Churn. Pal, 1. L. R., 11 
Cal. 74. [9ep.. 13,*1884.] o 

Per Petberam, C.J., and OldfEcld, Brodhurst, and Bufthoit, JJ. — An order passed 
under the first clause of s.«312 of th< 4 Civil Procedure Code, after an objoction made under 
the provisioiis of s. 311 has been disallowed, is appealablo under art. 16 of.s. 588. Per 
Mahmood, J.—An application made under s. 311 can be disposed of only under^s. 312,. 
and if the Court rejects the objection to the sale, the order must be regarded as sui order 
“refusing to set aside a sale of immoveable property” under the 1st para, of s?3l2,^ 
and, therefore, appealable as fulliiig under the purview of art. 16 of ^ 588. Lalman o.. 
Russu Lai (Weekly Notes, 1882, p. 117), and Rajan Kuar i>. Lalta Prasad (Weekly Notes, 
1883, p. 178), dissented* from by Mahmood, J. — Totl Ram v. Khub Chaud, 1. L. R.,. 

7 All. 253. [Bec.JIS, 188-lJ 

An infringement of the rule contained in s. 290 oC the Civil Procedure Code is an 
irregularity vitiating a sale in execution of a decree, and us something moretthau a material 
irregularity in publishing a sale to which s. 311 refers. — Bakhshi Naud Kishere e. Malak 
Chand, I. li. R., 7 All. 280. [Jan. 23, 1885.] 

If in an application for execution the Court erroneously holds that the application la 
not barred, and orders a sale, the order, though erroneous and liable to be set aside in the 
way prescribed by the procedure law, is not a nullity, but remains in full force until set 
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aside, imd a dale held in pursuance of such order is^ until Bet aside, a valid sale ; a suit to 
set aedd'e such a sale is governed by art. 12, cl. a of soh. 2 of Act XV. of Id??." The 
word ** disallowed ” in s. 312 of the Civil Procedure Code has no reference to an order 
passed on an appeals but refers to the disallontaiice of the objection by the Court before 
which the proceedings under 8.«-31i are taken. On the 15th June 1878, a judgxnenU 
debtor filed a petition objecting to execution of a decree ageinst him proceeding on the 
ground that the decaee^was barred. On the*18th November 1878, that objection was 
overruled, and certain of his property sold. Against the o^er overruling his objection 
the judgment-debtor appealed, and. ultimately on the 13th January 1880 the order was set 
-nsido b^r the High Court, and the decree was held ti> have been barred. Pending these 
proceedings, the judgment-debtor also, oh the 17th December 1878, applied, under tbe 
provision of <iS. 311 of the Ciy^il Procedure Code (Act XIV. of 1882), to set aside^ tbe sale 
on the ground of material irregularity, but that application was ultimately rejected on 
tbp 17th May 1879, and the sale was confirmed on tlie 2 1st May 1K79. On the 2nd April 
1880, the judgment-debtor applied to set aside the sale, on the ground that the decree in 
execution of which it had taken place had been held to be barred, and though an order 
setting aside the sale w'as innde by the original Court, ii was, subse<iuently set aside by 
the High Court on the 13th 1881, as having been made without jurisdiction. Tbe 

judgmei\t-debtor now brought a suit on the 4th January 1882 upon the s^xme grounds to 
set aside the sale and recover possession. Meld that the* suit wiis barred. — Mahomed 
Hossein o. Puruudur Mabto, I. L. K., 11 Cal. 287. [Jan. 26, 1885. j 

Held that an objection made by one whose property wa.s attatdiod and sold in exe- 
cution of a decree for tlie payment of money for the porrormanoe of which ho liad be- 
come a surety, that he w^as no party to the decree, and In'* property was not liable to be 
attached and sold, and therefore the sale Wcis invalid, was not an objQ<‘^tion cntertainable 
under s. 31 1 of the Civil Procedure Code, and was conseijuently no ground for setting 
aside the sale under that section, espe^dally as is was preferred for the first time in appeal, 
and, moreover, might have been taken under s. 278 at tlie time of attach mout, when the 
objector would have had his remedy as therein provided. — Hub Lai v. Kauhia Lai, I. L. 
B., 7 All. 365. [Feb. 4, 1S85.J 

An objection by a judgment-debtor to a saie in execution of a decree on the ground 
that the property which was the ^subject of sale was not legally saleable, is not a matter 
which can be entertained by the Court under s. 31 1 of the Civil Procedure (^odc, so as to 
afford a ground for sotting aside tlie sale on account of material irregularity in publishing 
or conducting it. Kum (i<ipid r. Khiali Ham (1. L It., 0 All 448) and Janki 8ingh n. 
Ablakh Singh* (I. L, It., 6 All. 303) distinguished. Per Mahmood, J. — The scope of 
«. 244 of the Civil Procedure Code ia liinito<l to matters €H)niiected viith the execution of the 
decree between the decrec-hulder and the judgment-debtor, and covers all the questions 
which may arise betw'een the decree-holder and the judgment-debtor relating to tho exe- 
cution, &o., of the decree. Que'^tions that mij^y arise after the sale are not, strictly speak- 
ing, questions relating to the execution, di.Nchargc, or satisfaction of the decree, within the 
meaning of cl. 3, s. 244 ; but :is .soon as there has b^u a sale, tho execution of the decree, so 
far as the decree-holder is concerned, is over, and the question whether the purch^er has 
purchased anything by the s:dc is not a question as to the exocmtiou of the decree-holder’s 
decree. Also per Mahmood, J. — The expression, “ conducting tho wile,” as used in s. 31 1 of 
the Civil Procedure Code, does not iucludeany proceedings unconuected' with the actual car- 
rying out of the sale; but refers to the action of the ollicer who makes the sale, and not 
to anything done antecedent to tho order of sale. — Olpherts v. Mahabir Pershad (L. 11., 
10 Ind. Af. 23) referred to. — llamchbaibar Misr v. Bcoiiu Dhugat, I. L. B., 7 All. 641. 
[Mar. 21, 1886.] 

‘ Held that persons other than the decree-holders or the persons whose property was 
sold in execution of decree we*o not competent to apply to tho Court under s. 311 of the 
Civil Procedure Code to sot aside the sale. M, in whose name property had been pur- 
ohase(jl at an execution-sale wdiich was improperly sot aside, brought a suit to have the 
' order selling aside tho sale reversed, and ihotsale confirnred in her favour, and for a decla- 
ration that tlio property was not liable to be sold in exo(*ution of a decree of the defend- 
ants against third persons, under whl:;h it had been attached and advertized for sale. Meld 
that such a suit could only bo maintained under s. 42 of the Sp^ific Relief Act (I. of 1877), 
but that 8. 244 of the Civil Procedure Code indicated the intention of tne Legislature that 
such questions should be determined in tho execution department, and, reading together 
the provisions otf ss. 244, 278, and 283 of the Code, the suit was premature, and therefore 
not maintainable. — Man Kuar v. Tara 8ingh, I. L. R., 7 All. 583. [Mar. 23, 1886. j 

A Subordinate Judge made an order for the sale, in execution of a decree, of certain 
immoveable {iropcrty, which whs “ancestral,” within the raoHning of tbe notification by 
the Local Govemtuent, No. 671, dated the 30lh August 1880^ under which execution o£ 
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such decree should have been transferred to the Collector ; and such property was add ac- 
cordin^y. Held that the order for the sale of such proport 3 ’' having been made without 
iurisdiction, the sale was void, and should bo set aside.— iiukhdeo Bai e. Sheo Ghulam» 
I. L. R., 4 AU. 882. [April 5, I8d&.j 

In 1879> D obtained a decree against S. 8 gave security for the satisfaction of the 
decree, whereupon D agreed not to take proceedings in execution. breach of this agree- 
ment p in ti)^ same year applied fur execution, and sold certain immoveable property 
belonging to 8, of which Kdiecame the purchaser. K ^did iiot^apply for possession until 
1883, in which year he applied for ipid obtained possession of the property. 8 alle^ed^ 
that he then for the first timo became aware of the sale, and that by the fraud of D and 
K he had been kept in ignorance of the execution-proceedings taken by 1) jp I ach of 
the above-mentioned agreement, and within thirty days after K obtained ; o.^Sossiou, he 
(8) applied for a reversal of the orders which had been passed in ^lie afuro.^a' ^ fraudulei^ 
proceedings. The 8ubordiiiate Judge held that tlie application Wiis barred by art. lt>d of 
Bch. 2 of the Limitation Act (XV. of 1877), and referred the applicant to a separate suit 
to set aside the sale. On application to the High Court, held that a separate suit 
would not lie, and that^tfto relief sought by 8 could onl^ be obtained, at all events a8 
against D, by an application under s. 241 of the Civil Procedure Code (Act XIV. of 1882). 
Held also that art. 1th) of sob- 2 of the Limitation Act (XV. of 1877) did not apply. 
That arbiclo as amended bj' s. 108 of Act XII. of lt:79 only applies to applications mude 
«utider s. 311 or s. 294 of the Civil Procedure Code socking to set aside a sale on the ground 
of a material irregularity in publishing or condueting the sal^, or on the ground that the 
decree-holder has purchased without the permission of the Court, — Sakharam Goviud 
Kale t>. Damodar Akharam Gujar, I. L. R., 9 Bom. 468. [April 29, ld85.j 

Whkrb an application is made to set aside a sale in execution of a decree on- the 
ground of irregularity, it is not to bo presumed from the proved pxistericeof irregularity 
and injury that the latter occurrod by reason of the former, in the absence of evidence to 
show that the injury is the result of the irregularity'. Macnaghteii v, Mahabir Pershtul Singh 
(1. L. R., 9 Cal. 656) and Lila Mobaruk Lai v. Secretary of State for India in Counoil 
Vl. L. R., 11 Citl. 200) discussed. — Satish Ghuudor Rai ChowdUuri o, Thomas, I. L. R,, 11 
Cal. 658. [May 22, 1885.j • . 

Undbr the terms of s. 294 of the Civil Procedure Code, it is di.sorotionary with the 
Court to set aside an execution-sale at w*hich the dccree-liolder has bid and purchased with- 
out first obtaining permission from the Court so to do ; and# ki dealing with such a case, 
the Courts, although considering the mutter as an irregularity in the conduct of the .sale, 
will not interfere with the sale, unless it can be shown that the judgment-debtor has suf- 
fered some substantial injury arising from .such irregularity. — Mathura Has v. Nathuni 
Lall Mata, I. L. R., 11 Cal. 731. [June 3, 1885,] 

Where a Court, professing to act under s. 311 of the Code of Civil Procedure, set 
aside a sale in execution of a decree without ])roof of substantial injury having been 
suffered j)y the applicant, held that such order was pa.ssed without jurisdiction withiu 
the meaning of s. 622 of the said Code.— Lakshmana v, Najimudin, I. L. H., 9 Mad. 145. 
[Aug. 28, 1885.] • 

In a sale of inftuoveable property in execution of a decree, the ^rool.niuition of sale- 
notified that the decree-holder held two charges on the property, aggregating about Rs. 1 ,000. 
There was, in fact, dlie charge only, amounting to about Rs. 800. Held that tln» error in 
the proclamation of sale amounted to such an irregularity in publishing the sale and put- 
ting up the property^ to tho biddings of the public as must have materially marred the 
fairness of tho auction andliffected tlfb price, and that the sale must therofuro be set^side, 
on the ground of milterial irregularity in publishing and conducting it. — K&iiji Mai v. 
Bibi Sailo, I. L. R., 8 All. 110. [Feb. 1, 1886.] 

The mortgagees of a certain tenure obtained, on llth September 1884, under 86 
of the Transfer of Property Act, aadecreo for ftireclosure, which declarciL that, on failure 
to pay the amount found due, the mortgagor’s right of redemption should be barred on 
llth March 1885; this time was subsequently extended on the applioatioii of tho mort- 
gagor to 30th April^885. Q|i the 6th April 1885, in execution of a decree for arrears of 
rent obtained by the superior holder of the tenure against tho mortgagor, the tenure was. 
sold free from incumbrances. The mortgagees applied under s. 311 of th^ Civil Prooe*- 
dure Code to have the sale set aside for material irregularity. Held that under s. 86 of 
the Transfer of Property Act, tho mortgagees had such an interest in tho property aa 
brought them within the words of s. 311, "person whoso property has been sold,” and 
entitled them to make tlie application. — llakhal Chundcr Bose a. Dwarka Nath Misser, 
1, L. R., 13 Cai. 346. [J uue 22, 1886.] 
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Whbbb one decree-holder had attached certain land, and another deoi'ee-holder against 
the same debtor had entitled himself to rateable distribution of the aasets under s. 295 of 
the Code of Civil Procedure, f^eld that the latter was entitled to apply, under s. 311 of 
the Code, to set aside the salepu the ground of material irregularity. — ^J^kshmi o. Kiittun- 
ni, I. L. K., 10 Mad. 57. [Sep. Sd, 1886.] ^ 

The words, fln^ person whose imiiiovab]e*property has been sold/’ in ». 311, are suffix- 
oiently wide to include a person who is neither tlis decrce-licfider nor the ^uTlginent-debtor 
nor the auction purchaser, but who alleges that the property sold in executioD is his. — 
-Abdul Huq Moaoomdar o. Mohini Mohun ^$haha, l^L. it., 11 Cal. 240. [Dec. 2, 1886.] 

Although s. 312 of the Civil Procedure Code contemplates that objections to a sale 
under s. 311 shall be filed tefore an order for confirniation is passed, if the precipitate 
action of the Court has led to the confirmation of a sale before the time allowed for filing 
objections to the sale has expired, whether or not that Court could entertain such objec- 
tions after confirming the sale, the High Court on appeal is bound to interfere and to see 
that objections which by law the appelUmt is empowered to make are heard and deter- 
Riined before a sale of his property is confirmed or becomes • absolute. An application 
under 8. 311 of the Civil Procedure Code, on behalf of a judgment-debtor who was a 
minor, was rejected on the ground that the applicant did qot legally represent the minor, 
and the Court thereupon confirmed the sale. A second application to the same effect was 
then filed on behalf of the minor by his guardian, and was rejected on the ground that 
the Court had already coufiwued the sale, and was precluded from entertaining objection» 
after such confirmation, prior to which no proper application of objection had been filed. 
From this order the judgment-debtor appealed. Held that the appeal must be considered 
to be one from an order under the first paragraph of s. 312 of the Civil Procedure Code, 
confirming the sale after disallow iug the appellant’s objection, and that jt would, therefore, 
lie. Meld that, assumiyg the first application on the minor’s behalf to have been rightly 
rejected, the second was made by a duly authorized guardian, and, with regard to s, 7 of 
the Limitation Act (XV. of 1887), was not barred by limitation; and the j udgmeut- 
debtor had, therefore, a right to make it, and the Court should have entertained and dealt 
with it before proceeding to confirm the sale ar grant a sale-certificate. The order dis- 
allowing the« application and th^ order confirming the sale were set aside, and tlie caso 
remanded for disposal of the appellant’s objections. Phoolbas Koonwur v. Jogesliur 
Sahoy (1. L. R., 1 Cal. 226) referred to. — Baldeo Singh v. Kishan Lai, 1. JL. U., 9 AIL 
411. [Feb. 11, 1887.] 

312 . If no such application as is mentioned in the last preceding section 
Effect of objection being he made, or if such application be made and the 
disidlowed, and objection be disallowed, the Court shall pass an or- 

der confirming the sale as regards the 4)arties to the suit and the purchaser. 

If such application be made, and if the objection be allowed, the Oourt 

^ shall pass an order setting aside the sale. 

of its being allowed. ^ ^ ^ 

No suit to set aside, on the ground of such irregularity^ an order passed 
nndei^ this section shall be brought by the party against whom such order 
has been made. «r 

*1 

Oh the 16th June 1877, certain property was sold in execution of a decree, and on the 
29th June 1877, the judgment-debtor, the owner of , the propoaty, applied to the C<mrt to 
set aside the sale, and the sale^was set aside by the Subordinate Judge on the 24rli Jaiiuary 
1878. , The decree-holder, who was the purchaser of the proj^erty, appealed to the Court 
of the District Judge, who reversed the order of the Subordinate Judge. Held that the 
Judge had no jurisdiction to do so, as the proceedings must be taken to be governed by 
Act VIII. of 18^9 and not by Act X. of 1877. JtaujitrSiugh v. Meharban Koer (2 C..,L. 
R. 391) cited and followed. — Burkut Hosseio v. Majidoouuissa, 3 O. L. B. 208. [July 7, 
1878.] 

An Appellate Court has a discretionary power to suhslitute or«order a new appel- 
lant or respondent after the period of limitation prescribed for an appeal. The right, title, 
and interest ofi O in cqriaiu immoveable property was attached and notified for sale in the 
execution of a money-decree held by T. It was also attached and notified for sale in the 
execution of a money-decree held by S and Ji. The sumo date was fixed for both sales. 
The officer conducting sales first sold the property in execution of ’Fs decree, and T pur- 
chased the property. He then sold the property in execution of the decree held by S and 
and K purchased the property. The Court executing the decrees confirmed the sale to 
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T, grantinfi^ him 1 8ale-<)6rtifioate, and disallowing K’s objection to the confirmation. It 
also cdhfirmed the sale to ordering the purchase- money to be paid to S and B, and dis<« 
allowing K*s objection to the confirmation ; but it refused to grant K a sale-certificate, on 
the ground that, as the sale to T had been confirmed, and a sale-certific&te granted to himi 
it could not give K possession of the property. In a Suitiby*K against 8 and R to recover 
his purchase-money, hejd (distinguishing the suit from the oases which it had been held 
that, when the right, title, and interest of a iudgment-debtor in*a «paf tioular property is 
sold, there is iTo warranty thlt he has aWy right, title, or interest, and therefore the auo^ 
tion-purohaser cannot recovet his purcha’?e-money if it tunfh out that the judgment- 
debtor had no inter^t in the property^ that the rule of caveat emptor did not. apply, and"* 
the suit was maintainable. The provisions of s. 257 of Act VIII. of 1859 apply t-o appli- 
^tions made under s. 256 of that Act, and to those only. JR^ldy therefore, tlmt inaaraach 
as K objected to the confirmation of the sale to him on the ground that the C'^-irt was not 
competent to confirm a sale which had by its previous order been nullified, aul not on any 
of the grounds mentioned in s. 256 of Act VIII. of 1859, K was not precluded by the 
terms of s. 257 of that Act from maintaining his suit. Where the Court executing two 
decrees made separate ord^s directing the sale on the sai^ date of certy^in immoveable 
property in execution ofisuch decrees, the officer conducting sales was not bound to sell 
such property once for all in execution of ])otli doc.rees, and bis selling sucb property sepa- 
rately was, therefore, not an irlegularity in the conduct of the sales. — Court of Wards on 
behalf of the Baja of Kautit ®. Gaya Prashad, I. L. B., 2 All. 107. [.Tan. 28, 1879.] 

PROCKRDiNas to execute a decree commenced when the former Code of Civil Proce- 
dure (Act VIII. of 1859) was in force; but proyierty belonging to the judgment-debtor 
was sold in pursuance of those proceedings on the 14th November 1877, after the new 
Code (Act X. of 1 877) came into opera! ion. Subsequently, at the instance of the applicant, 
the Court made an order, sotting aside the sale on the ground of irregularity, iteld that 
this order was governed by the fonner Code, and was consequent!'^ not subject to appeal. — 
Chinto Jhosi v. Kri.shaji Narayan, I. L. R., 3 Bom. 214. [April 3, 1879.] ^ 

Certain immoveable property' was put up for sale in the execution of B’s decree, and 
was purchased by him. Subsequently, on tlie same day. such pro]>crty was put up for sale 
in .the execution of S’s decree, and was purf.hased by hfm^ B objected to the oonnVmrition 
of the sale to S on the ground that S’s decree had been satisfied previously fo such sale, 
and the (’ourt executing the decrees made an order setting aside such sale on that ground. 

S thereupon sued B to have such order set aside, and to have such sale confirmed, and to 
obtiiin possession of such property. Held that, inasmuch as well order had not been made 
under s. 257 of Act VIII, of 1859, but had been made at the instance of a purchaser un- 
der another decree, and B’s decree, a§ a mat ter of fact, hsul not been satisfied, S*s suit to 
have such order set aside was maintainable. — Sangam Ram v. Sheobart Bhagath, I. L. B., 

3 All. 112. [Aug. 2, 1880.] 

Thk Court executing a decree having made an order setting asiue a sal© under Act 
VIII. of 1859 of immoveable property in the execution of the decree, the purcha.ser at 
such sal^ sued the decree-holder and the judgment-debtor to have such order set aside, 
and to have .such sale confirmed in his favour, ffeld (Oldfield, J., dissenting) that the 
suit was maintainable, the provision of s. 257 pre(4uding an appea] from an order setting 
aside a sale, and not a suit to contest the validity of such an order ; and that the order 
sefiting iu«ide the saW in this case being ultrd vires, the auction-purchaser was entitled to 
the relief he claimed. — Biwan Singh v. Bhanith Singh, I. li. R., 3 All. 206. [Aug. 23, 
1880.] " » 

. Held (Oldfield, J., dissenting) that a suit by the purchaser at a sale of immoveable 
property in exeemtion of a decree, whjph ha«: been set aside under ss. 311 and 312 of Act 
X. of 1877, to have such sale confirmed, on the ground that there was no irregularity in 
the publication or conduct thereof, is not barred by the last mause of s. 312 or by thp last 
clause of s. 588, but is maintainable. — Azim>ud-din v, Baldeo, I. L. R., 3 All. 564. [Mar. 

9, 1881.] 

^Per Petheram, C.J., and Olfifield, Brodtiurst, and Duthoit, JJ.—^n order passed 
under the first clause of s. 312 of the Civil Procedure Code, after an objection made under 
the provisions of a. 311 has been disallowed, is appealable under art. 16 of s. 588. Per 
Mahmood, J. — An ^pplioatign made under s. 311 can be disposed of only under s. 312, 
and if the Court rejects the objection to the sale, the order must be regards as an order 
** refusing to set aside a sale of immoveable property ” under the Ist para, of s. 312, 
and therefore appealable as falling under the purview of art. 16 of s. 583. Lalman e. 
Biissu Lai (Weekly Notes, 1882, p. 117), and Rajan Kuar e. Lalta Prasad (Weekly Notes, 
1883, p. 178), dissented from by Mahmood, J. -Tola Bam e. Ehub Cband, I. L, E., 

7 All. 253. [Dec. 13, 1884.] 



256 


V 


EXECUTION OF^ DECREES. 


fSKO. 3ia 


If in an apip1i<^tion for exeoution the Court erroneously lioMs that, the application ia 
not barred, and orders a sale, the order, thoujifh erroneous and liable to be «et aside fn the 
way prescribed by the procedure law,^ is not a nullity, but remains in full force ^ntil set 
aside, and a sale held in pursuance of such order is, until set aside, a valid tale ; a suit to 
set aside such a sale is governed by drt. 12, cl. «, of sch. 2 of Act XV. of 187^, The 
word disallowed ” in t.s. 312 of the Civil Pi^cedure Code has no reference to an order 
pos^d on an appeaf, b%itex»fers to the disallowance of the objection by the ^urt before 
which the proceedings under s. 311 are takcnF On the 15th June 187b, adjudgment- 
debtor filed a petition objef^ting to execution of a decree agfiinst him proceediiJija Ob the 
'ground that the decree was barred. On the 18tb November 1878, that objeOTlon was 
overruled, and certain of his property sold. Against the order overruling his ohjeotioa 
the judgmewt-debtor atTpeale^, and ultimately, on the I3th January 1880, the order was set 
aside by the High Court,^and the decree was held to have been barred. Pending these 
psoceedings the judgment*dcbtor also, on the 17th December 1878, applied, Under the 
provision of s. 311 of the Civil Procedure Code (Act XIV. of 1882), to set aside the sale 
on the ground of material irregularity, but that application was ultimately rejee.ted on 
tjie 17tb May 1879, and the s^c \^as confirmed on the 2lst Ma^ 1879. On the 2nd April 
1880, the judgment-debtor applied to set aside the sale, on the gi'ound that the decree in 
execution of which it hud taken place had been held to be barred, and though an order 
setting aside the sale was made by the original Court, it*was subseqiiontly set aside by 
the High Court on the 13th April 1881, as having been made without jurii^iction. The 
judgment-debtor now brougjjt a suit on the 4th .January 1882 upon the same grounds to 
set aside tho sale and recover possession. HM that the suit was barred. — Mahomed 
Hossein e. Purundur Mahto, I. L. 11., 11 Cal. 287- [.Tan. 26, 1885.] 

Held that an objection made by one whose property was attached and sold in exe- 
cution of a decree for tho payment of money for the performance of. which he had be- 
come a surety, that he was no party to the decree, and his property was not liable to be 
a^tac^bed and sold, and tliereforc the sale was invalid, was not an objection entertainable 
uniler s. 311 of the Civil Procedure (-ode, and was consequently no ground for setting 
aside the sale under that section, especially as is was preferred for tho first time in appeal, 
and, moreover, might have been taken under r. 278 at the time of attachment, when the 
objector would have had his remedy as therein provided. — Hub Lai ®. Kaohia Lai, I. L. IL, 
7 All. .H65. [Fob. 4, 1885.] 

An objection bv a judgment-debtor to a sale in execution of a decree on the ground 
that the property which was Mie subject of sale was not legally saleable is not a matter 
which can be entertained by tho Court under s. 311 of the (Jivil Procedure Code, so as to 
afford a ground for setting aside the sale on account of material irregularity in publishing 
or conducting it. 11am Gopal v, Khiali Kam (1. L. B.., 6 All. 448) and Janki Singh e- 
Adlakh Singh (1. L. 11., 6 All. 393) distinguished. Per Mahmood, J. — The scope of 
8. 244 of the Civil P’rocedure Code is limited to matters conne<;ted which the execution of the 
decree between the decree-holder and the judgment-debtor, and covers all the questions 
wliich may arise between the decree-holder and the judgment-debtor relating to the exe- 
cution, &c., of the decree. QiicsUotih that may arise after the sale are not, strictly speak- 
ing, questions relating to the execution, (.discharge, or satisfaction of the decree, within tho 
meaning of cl. 3, s. 244'; but as soon as there has been a sale, the execution of the decree, 
so far qs the decree-holder is concerned, is over, and the question whether the purchaser has 
purchased anything by the sale is not a question as to the execution of the decree-holder’s 
decree, Miihmood, J. — The expression conducting the sale/’ as used in s, 311 of 

the Civil Procedure Code, does not include any proceedings unconnected with the actual 
carrying out of the sale, but refers to the action of the officer who makes the sale, and not 
to^aiiything done antecedent to the order of sale.— C’pberts v. Mahabir Pershad (L. R., 10 
Ind. Ap. 25) -referred to. — Racebhaibar Misr n. Bechu Bhagat, I. L. R., 7 All. 641, [Mar. 
12, 1885.] 

In a sale of immoveable property in execution of a decree, the proclamation of sale 
notified that the decree-holder hold two changes on the property, aggregatingabout Bs. 1,000. 
There was, in fact, one charge only, amounting to about Rs.800. Held that the error in 
the proclamation of sale amounted to such an irregularity in publishing the sale and put- 
ting up the property to the biddings of the public as must have materially marred the 
fairness of the auction and affected the price, and that the sall^ must tl/^refore be set aside, 
on the ground of material irregularity in publishing and conducting it. — Kauji Mai v. 
Bibi Sailo, I. L. B., 8 All. 116. [Peb. 1, 1886.] 

Certain immoveable property was attached in execution of a decree made by a Sub- 
ordinate Judge, and also in execution of a decree made by a Munsif. Thqee decrees were 
Wd by the, same person, and the judgment-debtor was the same person. Such property 


Sbo. 313.} 


EXECUTION OF DECREES. 


9 


257 


waa sold in ei^ooution of both decrees. On the application of the jud^ment^debtor, who 
brought into Court the amount due on the decree made by the Subordinate Judge, and 
with the consent of the decree-holder and the auction-purchaser, the^ Subordinate Judge 
made ait illegal order setting aside such sale. Subsequently, on the application of the dc- - 
oree-holder and the auctiou-purcbaser, the Munsff nfade*^an order confirming such sale. 
Per Spankie, J. — That the Subordinate JTudgo had not any jurisdiction under s. 285 of 
the Civil Pr^edure Code deal with such sale as regards 41lb iecreo made by the 
Munsif, and flio Miinsif was^not preislilded by that section from confirming such sale a« 
regards the decree made by bim by reason that the Suhordlnatb Judge, a Court of a higher 
gr^e, had made an order setting it a^de. JPer Oldfield, J. — That, having regard to tlie*pit)- 
Visions of that section, it was doubtful whether the Munsif wsm competent to confirm such 
said ; but inasmuch as4he Subordinate Judge only intend^ to sbt it aside fts regards the 
decree made by him, and his order was illegal, and the Munsi|’s order had dom^-^.^bstan- 
tial justice, there was no reason to interfere. — Chunni Lai v, Debi Prasad, J. L. U., 3 All. . 
356. [Deo. 20, 1886.] 

Although s. 312 of the Civil Procedure Code contemphites that objections to a sale 
under s. 31 1 shall be fildH before an order for confirmatiou is passed, if the precipitate 
action of the <'ourt hc^ led to the C/Onfirraation of a sale before the time allowed for filing 
objections to the sale has expired, whether or not that Court could entertain such objec- 
tions after confirming the sale, the High Court on appeal is bound to interfere and to see 
that objections which by law the appellant is empowered to make are heard and deter- 
mined before a sale of his property i.s confirmed or becclfiies absolute. An ayiplication 
under s. 311 of the Civil Procedure Code, on behalf of a judgment-debtor who was a 
minor, was rejected on the ground that the ayiplioant did not legally represent the minor, 
and the Court thereupon ennfiruied the sale. A second application to the same effect was 
then filed on behalf of the minor by his guardian, and whs rpjected on the ground that 
the Court had already confirmed the sale, and was precluded frwn entertaining objections 
after such confirmation, prior to which no proper application of objection had been filed. 
From this order the judgment-debtor apyiealed. HHd that the appeal must be considered 
to be one Ifrom an order under the first paragraph of s. 312 of tbo Civil Procedure Code, 
couflnniiig the sale after disallowing the Appellant’s ohiection, and that it woulcC therefore, 
lie. Held that, assuming the first application on the iiiinflr’s behalf to haiTe been rightly 
rejected, the second was made by a duly authorized guardian, and, with regard to 9.' 7 of 
the Limitatioii Act (XV. of 1877), was not barred by limitation ; and the judgment- 
debtor had, therefore, a right to make it, and the Court sliquid have entertained and dealt 
with it before proceeding r,o confirm the sale or grant a sale-certificate. % The order dis- 
allowing the application and the order confirming the sale wore set aside, and the case 
remanded for disposal of the apyiullaiit’s objoctions. Phoolbas Koonwiir v. Jogeahur 
8ahoy (T. L. B., 1 Cal. 226) referred to. — Baldeo Singh v. Kishuu Lai, 1. L. B., 9 All. 
411. [Fob. 11, 1887.] ^ • 

313. The purchaser at tiny sueh sale may apply to the Court to set, 
A.. K aside the sale, on the ground that the person whose 

sale on ground of judgment- property purported to lie sold had no saleable in- 
debtor having no Rateable in- terest therein, and the Court may make such order 

as it thinks fit : Provided that no order* to set 
aside a sale shUl be made, unless the judgment-debtor and the decree-holder 
have had opportunity of l)^ing heard against such order. 

In execution of a decree obtaiited on the 6th August 1876, the property of the judg- 
ment-debtor was attached on the 1 7 th August 1877. The sale of the attached 'property 
was postponed pending a suit instituted under the direction of the Court by a claimant 
to the attached property. This suit having been dismissed on the 13Ui September 1878, 
the deoroe-holder, on the 26th September, allied for a sale of the property, and the IGtk « 
D^ember was fixed for the sale. TMeanwhilo^n the 18th December 187f , a decree had been 
obtained by another party against the judgment-debtor, and in execution of this decree 
the same property was attached on the 13th Septonfber 1878, and under this attachment 
a sale took place tn the 18th November following. On the 36th December, as fixed, the 
property was again sold under the first attachment. The auction-purchaser at that sal^, 
on the 6th January 1879, applied, under s. 313 of the Civil Procedure JjJode, to set aside 
the sale on the ground that the judgment-debtor had no saleable interest. Held (revelling 
the decision of the lower Court) on the authority of the following cases — Qogaram o. 

Kartlck Chander Singh (9 W. B. 614), liala Joogul Lall v. Bhuka CUoWdhary (9 W. B. 
244 ), and Kartiqk Chander 8ingh v. Gogaram (2 W. B., Miso., 48) — ^which the 
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felt bound to follow* while it doubted their correctness, that the sale must be set aside. — 
Chutka Panda u. Goburdhone Pass, <> C. L. R. 85. [Peb. 13, 1880.] 

A 'PERSON who purchases immoveable properly at a sale in execution of a decree, 
knowing that tlie. judgment-dqbtor l\ns no saleable interest therein, is not entitled to thet 
benefit of the provisions of s. 313 of Act X. of 1877, which were designed for the protec- 
tion of persons who inrfbcently and ignorantly purchase ^ilucless property. — Muhibir 
Prasad e. Dhmnaii Pus* P L. R., 3 All. 527. 1 l'\h. 14, 1881.] o 

In execution of a rent decree, dated 2Cth May t8t;0, <*criain irnniovcahle property was- 
ipld^in execution, and purclia.sod hj" the a}>pcll:\nt ok the 21st February 1880, no mention 
having been made of any incumbrances. <>n the 9ili May 1870, a decree was obtained upon 
a mortgage executed by»the cwiginal jndgineiit-debtor, and in execution of that decree the 
property which had already ^ou sold was attachc<l, and, on the 11th March, again sold in 
execution of the second dfccree, it being alleged that the property was covered by the 
mwtgage which was prior in dale to tiio former decree. The appellant thereupon applied 
that, the sale of the 21 si March should be .*jet iiside under s. 313 of the Civil Procedure 
Code, and his purchase-money directed to be returued to him. Held that if, as a fact, tho 
pibperty sold was covered by itie mortgage, there was, under th<%circum«tance8, no such 
saleable interest in the judgment-debtor at the time of the sale on the 2lBt February 1880 
as would prevent the operation of s. 3L3 of the Civil Procedure (?(>de, inasmuch as under 
that sale the purchaser would be unable to get the ]>articular propert}' purchased by him i 
and that the sale must be set aside. — Naharmul Marwari v. Sadut Ali, 8 C. L. R. 468» 
[April 6, 1881.] • 

Where, in execution of a decree passed against a person who had previously been ad- 
judicated an insolvent, portions of his property (then ve^sted in the Oflicial Assignee) arc- 
attac;hed and sold, the purchaser is entitlecl to have the sale set aside under s. 313 of the- 
Code of Civil Procedure, notwithstanding tJiat the Official Assignee acouiescos in the sale,, 
and is content to receive the sale-proceeds. — Dinohundhoo Pul v. 8hushec Mohun Pal, 
I. L. R., 9 Cal. 217. [dinie 14, 1882.] 

S. 313 of the Civil Procedure Code only applies to cases in which the judgment- 
debtor ha^ no saleable inter<‘st in the property seld. Jt does not apply to cases where the' 
judgraeiit-deirtor has no saleable ifiterest in a portion only of tlie property. — In the Mat- 
ter of the Petition of Ram Cooinur T)ey ; Rum Cooruar l>ey o, Shushee Bhooshun Ghoso,. 
I. L. R., 9 Cal. G20. [Feb. 7, 1883.] 

The fact that property soid in execution of a decree is subject to a mortgage upon 
which a decree has been obtained — which fact is not disclosed prior to the proclamation of" 
sale — is uot sufficient to enable an auction -purchaser to'ftet aside the sale on the ground that 
the judgment-debtor had “ no saleable intero.st” in the property, within the meaning of s. 
313 of the Civil Procedure Code. Naharmul Marwari v. Sadut Ali (8 C. L. R. 468) dis- 
tinguished. — Pro tab^th under Clmckerbutly y. Puuioty, I, L. R., 9 Cal. 506. [Feb. 20^ 
1883.] 

In the event of the death of the judgment-debtor, notice must i.ssuc to his r^reseii- 
tative before the .sale of immoveiihle property can be set aside under s. 313 of the Code of 
Civil Procedure, albeit that the section m.ikes no express provision for the appearance of 
the representative. — B41d. Kadar v. Gulam Mohidin, I. L. R., 7 Bom. 424. [Jidy 19, 1883.] 

A MiSREPHESENTiLTiON or Concealment in the sale-notification, which induces a pur- 
chaser to buy a property for much more than it is really worth — althoilgh that misrepre- 
sentation of concealment may be fraudulent — is no groiKid for setting aside a sale under 
s. 313 of the Civil Procedure Code. The meaning of s. 313 is, that when a purchaser under 
an e^ooutiou-.sale buys a property which turns out tfx have no dkistence at all, or to be of 
no saleable value whatever, tiie^-Court may then .set aside the sale under s. 313. — Durgft 
8iindaruDevi o. Govinda Chandra Addy, I, L. R., 10 Cal. 368. [Bee. 14, 1^3.] 

IJcNDER s; 31 3 of the Code of Civil Procedure a purchaser at a sale in execution of w 
decree may resist t|[e confirmation of the sale and provept its ooncrwsion, while under s. 
31:5 he may apply, after the confirmation of the sale, for a refund* of the purchase-money 
on the ground that nothing passed »by the sale. To entitle a purohaser, under para. 2 of 
s. 316 of the Code of Civil ^ocediire, to a refund of purchus^money, it is not necessary 
that a Court shouM have decided in other proceedings that Wie judgx&nt-dobtor had no* 
saleable interest in the property which purported to be sold, or that the purchaser should 
have obtained actual possession and have been deprived thereof. — Sivarami R&md, I. L». 
R., 8 Mad. 99. [Nov. 20, 1884.] 

Per Petheram, O.J., and Oldfield, Brodhurst, and Buthoit, JJ. — An order passed 
under the first clause of s. 312 of the Civil Procedure Code, after an obiectiou made under 
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the ^vif^ioDS of s. 311 has been disallowed, is appealable under art.. 1(1 of s. 588. Per 
Mahmood, J. — An application made uuder s. 311 can bo disposed of only under s. 312, 
and if the Court rejects the objection to the sale, the order must be roj^arded as an order 
refusing to set aside a sale of immoveable property ” under the 1st para, of s. 312, 
and therefore appealable as falling uuder the purfiev^ of* art. 1(J of «. 588. Lalman o. 
Kussu Lai (Weekly NotiOs, Ji^82, p. 117) and Rsij:jii Kuar v. Lall#. Prasad (AVoekly Notes, 
1883, p. 178) dissented from by Mahmood, J. — Tota Ram r.«Kihub Ckand, I. R. L., 7 
All. 268. [liSc. 13, J884.] 

Held that an application under 313 of the Civil ProreSure Code by the purchaser 
at a sale in execution of a decree, which had been transferred for execution to the Colle^r 
tor, in accordance with the rules prescribed by llie Jjocal G^overnnioiit, was enteriainf<blo 
by the Civil Courts, aiii the Collector had no jurisdiction, under tiie (’o»le or Viulev Notili- 
cation No. 071 of 1880, to entertain it. Miidlio Prasad v. Hai^sa Knar (I. '/ H., 6 All. 
314) referred to. — Nathii Mai v. Lachnil Narain, I. L. R., 9 All. 43. [Got. *1' 1886.} 

The fact that property sold in execution of a decree is iucuinbered, even when the in- 
cumbrance covei*s the probable value of the property, is not imllicient to susiaiu a plea 
that the person whose property is sold hud no saleablo intoPest therein. 8. 313 of the Cfvil 
Procedure Code contemplates that either the judgment-dehtor had no interest at all, or 
that the interest was not one4ie could sell ; and the fact that the property may fetch little' 
or nothing if sold does not affect the question. Nuharinal i». Sadnt Ali (8 C. L. R. 468) 
distingushed. Protap Cliunder ChuckerbuUy i>. Panioty (I. L. ll., 9 Cal. 506) referred 
to. Sant Lai i». Ramji Has, I. L. R., 9 All. 1C7. [Hec. 15,^886.] 

314. No Rale of immoveable property in execution of a decree shall 

^ „ .. , , become absolute until it has been confirmed by the 

Confirmation of sale. Court 

• 

XJndke s. 314 of the Code of Civil Procedure (Act XIV. of 1832) the Civil Court 
cannot, upon or without application, refuse to confirm a sale on the ground tliat the price 
hid is too low. — Lakshmi c. Krishnahha^ i. L. R., 8 Rom. 424. [April 24, 1884.] 

Per Pctlicnm, C.J., and Oldfield, Rrodliurst, iTnd*Dnllioit, J.l. — Ati order pu-^sed 
under the first idause of s. 312 of the Civil Procedure (/ode, after an objection made under 
the provisions of s. 311 has been disallowed, is appealable under art. 16 of s. 588. Per 
Mahmood, #1. — An application niado uuder s. 311 can bQ disposed of only under s. 312, 
and if the Court rejects the objection to the sale, the order must be regardjpd as an order 
** refusing to sot aside a sale of immoveable proj»erty ” under the 1st para, of s. 312, 
and therefore apjiealablc as falling under the purview of art. 16 oC s. 588. Lalman o. 
Russu Lai (Weekly Notes, 1882, p. 117) and Rajan Ruar c. Lalta Prasad (Weekly Notes, 
1883, p. 178) dissented from by Mahmood. J. — Tota Rain v. Khuli^Chand, 1. L. R., 7 
All. 253. [Hec. 13, 188 k] 

If saft set aside, price to be 316. When a sale of iniiiiovcable property is 

returned to purchaser. set aside iinde% section 312 or 313, 

or when it is found that the judgment-debtor had no saleable interest in 
the property winch purported to be sold, and the purchaser is, for that*reason, 
deprived of it, 

the purchaser shall be entitled to receive back his purchase- niincjy (with 
or without interest as the Court may direct) from any person to whom the 
purchase-money has b^cn paidi^ ^ • 

The repayment of the said purchase-money and of the intoVest (jf any) 
allowed by the Court may be enforced against such person under the rules 
provided by this Code for t^^e executiijn of a decree for monc^y. 

Wheue iininoveablo property was sold in the execution of a decree under the provU 
Rions of Act VI II. of 1859, and the auction -purchase?, having been subsequently deprived 
of such property tu the gi^iiiid that tho judgment-debtor bad no saleable interest in it, 
applied under Act X. of 1877, s. 315, to the Court executing such decree for the return 
of the purchase-money, held that the Court could entertain the apiyicatioii. lu the 
Mutter of the Petition of Mulo (1. L. R., 2 All. 299) dissented from in a subsequent 
ca.se, where it was held that Act X. of 1877, s. 315, cannot have retrospective effect so a» 
to apply to a sale which had taken place before the Act came into operation. — Uira LeiI o* 
Karim-un-uisa, I. L. R., 2 All. 780. [Mar. 23, 1880.] * 
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A JUDaMKNT-DKBTOR, whose property had been aold in execution of the decree under 
Act VII L of 1850, appealed from the order diaallowiuK his application to set aside the sale, 
after Act X. of 1877 (Civil Procedure Code) camo into force. The Appellate Court set 
aside the sale. The' purchaser sued the decree-holder for interest on the purchase-money 
and the expenses of the sale^ the purciiaso-money having been returned to him, under the 
order of the Court exeepling the decree, without interest aed less such expenses. Meld 
by the Full Bench that the provisions of Act X. of 1877, and not of Act Vlll. of 1869, 
were applicable to the determination of the mattfnr in dispute in the suit. * Held by the 
pivisional Bench (Straight* and Tyrrell, J J.) lluit, with rKerence to the ruling of the 
FuU Bench, the suit was maintainable. also *l)y the Divisional Bench that, under 

the circumstances of the case, the plaintiff ought not to be granted the relief sought. — 
Baghubar Da^al e. Bank of 1/pper India, Limited, I. L. K., 5 Allr 364. [Feb. 8, 1883. ) 

Pkr Straight, Oldfield, and Tyrrell, JJ. — That the words in s. 315 of the Civil Pro-i 
cediire Code, “ no saleable interest,” mean “ nothing to sell,” and are not intended to 
confine the oases in which a purchaser at an exccution-salo shall be entitled to receive 
back his purchase-money to tho.se in which tlie Judgment-debtor, though having an inter- 
est^ .such interest is, prohihitieti of law or for some other reason^ unsaleable. Held by the 
Full Bench that a purchaser at a sale in execution of a decree can* maintain a suit against 
the decree-holder for recovery of his purchase-money when It is found that the judgment- 
debtor had no saleable interest in the property sold, and he is not limited to the special 
procedure in the execution department mentioned in s. 315. — Muuna Singh o. Gajadhar 
Singh, I, L. R., 5 All. 577. iUny 7, 1883.J 

Under s. 313 of the Code of Civil Procedure a purchaser at a sale in execution of a 
decree may resist the confirmation of the sale and prevent its coiiclutiou, while under s. 
815 he may apply^, after the confirmation of tlie sale, for refund of the purchase-money oii 
the ground that nothing passed by tiie sale. To entitle a purchaser, under para. 2 of s. 
315 of the Code of Civil Broccdure, to a refund of ijurchasc-money, it is not necessary that 
a ^oiirt should have decided in other proceedings that the judgment-debtor had no sale- 
able interest in the property w'hich purported to be sold, or that the purchaser should have 
obtained actual pos«ie«sio.n and have been deprived thereof. — Sivaramd v, Rdmd, I. L. R., 8 
Mad. 99. '[Nov. 20, 1884.] 

Upon an application for refund of purchaso-monoy under s. 315 of tho Code of Civil 
Procedure, the llunsif, being of opinion that the purcliaser had, in collusion with tho judg- 
ment-debtor, run up the pricje of the land at auction far beyond its value with a view to 
prevent other property attaelrjd from being sold to satisfy the decree, rejected tho appli- 
cation, except ivt to a sum of Rs. 50, which represented the alleged value of the judgment- 
debtor’s interost in the laud brought to sale by the Mecrce-holdor, Held that, as tho 
judgment-debtor was found to have no interest in the land, the purchaser was entitled to 
a refund of tho mourn' paid to the decree- holder. — Kuuhi Moidin v. Tarayil Moidin, I. L, 
R., 8 Mad. 101. [Nov. 20, 1884.] 

Where an order was passed under s. 315 of tho Code of Civil Procedure direoting 
refund to a purchaser in execution of a decree in a suit in which a second appeal lay to 
the High Court, held that, under s. 622 of tho Code of Civil Procedure, the High 
Court could set aside the order betjauso, tile judgment-debtor having been found to have a 
saleable interest, the Lower Court had no power to order a refund. — Kupbamod Chathu, 
I. L. R,,' 9 Mad. 437. ^CApril 16, 1880.] 

316. When a sale of immoveable property has beoocane absolute in 
Certificate^ to purchaser of manner aforesaid, the« Court shall grant a certifi- 
immoveable property. cate stating the property sojd and the name of the 

person who at the time of sale is declared to Be tho purchaser. Such certifi- 
cate sh^ll bear the date of (he confirmation of the sale ; and, so far as regards 
the parties to' the suit and persons claiming through or under them, the title 
^o the property sold shall vest in the purchaser f^om the date of such certifi- 
cate, and not before : Provided that the decree under which the sale todk 
place was still subsisting at that date. 

The applioaut purchased certain land at a Court-sale ofi the I7ilh February 1876. 
The sale was confirmed on the 20tb March of tho same year. The purchaser did not 
apply for a certi^cate of sale until the 10th March 1880. Held that the application 
was barred by the Limitation Act (XV. of 1877), sch. 2, art. 178. Held also that tho 
purchaser’s right to a certificate of sale accrued to him under ss. 256, 257, and 259 of the 
Civil Prooedure Code (Act VIII. of 1859) on the 20th March 1876, when the sale was 
coufii Lued. — In fe Kh4ja Puttliunji, I. L. R., 5 Bom. 202. [Sep. 7, 1880.J 
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Cbbtaik immoveable property was put up for sale, under the provisions of Act X. of 

1877 ^in execution of a decree for money, and was purchased by C, with notice that L 
held a decree enforcing a lien on such property. Subsequently L applied for tl^e sale of 
such property in execution of his decree, and such property was put*up for sale in execu- . 
tion of that decree, and was purclnised by S. S sued^ by •virtue of such purchase, to re- 
cover possession of such prqiperty from C. Held that, iuasmuclL as under Act X. of 187^ 
what is sold in execution of a decree furporU to be the spec^c^ property, and as G h^ 
purchased th# property in sflit with nsiice of the existing lien on it, and subject to its 
re-salo in^ execution of the ddcrec in execution of which S had purchased it, what actually 
was sold in execution of that decree Ihi 8 was such property, and S was entitled to possossicn 
of such property under such sale. Sales under Act VI II. of 1859 and Apt X. of *1877 
distinguished. — Sheo Biitan Lai v. Chotey Lai, 1. L. R., 3 All. 647. [Mar. ^6, 1881.] ^ 

A FEBSON purchased certain property at a sale in execution of a decree rx Ifovember 

1878 ; his purchase was confirmed, and lie obtained a certificate of sale on’tl 28rd May 

1879, from which date he remained iu possession. The judgment-debtor applied to have 
the sale set aside for irregularity^ but his application was dismissed both at the hearing 
and on the appeal, applied, before the sale toolt place, to stay the sale, on^ihe 

ground that the right To apply for execution was barred. This application was dismissed, 
but was allowed on appeal. JLt did not appear that the auction-purchaser was a party to 
the proceeding, or that ho was cognizant of the application. Two years from the date of 
the sale, and one aud-a-half year from its confirmation, the judgment-debtor, on a sum- 
mary application, obtained an order setting aside the sale, wand putting the auction-pur- 
chaser out of possession. Held that the order was erroneous, the Subordinate Judge 
having no power, after the sale had been confirmed, to set aside the sale by a summary 
order ; and that, under art. 165, soli. 2 of Act XV. of 1877, the application for such an 
order was barred. The words, subsisting decree,” in s. 316 of Act X. of 1877, as 
amended by Act XII. of 1879, mean a decree uiireversod and ig full force, and not merely 
one upon which execution cannot be issued. — In the Matter of the Petition of Mahomeid 
Hossein o. Kokil Singh, I. L. R., 7 Cal. 91. [April 13, 1881.] * 

Under Act VIII. of 1859, s. 295, gnd Act XX. of 1866, ss. 17 and 42, w^as neces- 
sary to register the certificate of sale itself, and nob merely the meniocaudum of the 
certificate of sale.— Srinivasa Sdstri v. Seshayyaugar, 1. L. R., 3 Mad. 37. [April 29, 
1881.] 

Cl. 178, sob. 2 of the Limitation Act (XV. of 187^)- is’ not applicable to appli- 
cations for certificates of sale, lie Khaja Patthanjeo (I. L. R., 5 Bom^ 202) dissented 
from. The provisions of the liidhiu Limitation Act (XV. of 1 877) do not apply to ap- 
plications to a Court to do what it has no discretion to refuse, nor to applications for the 
exercise of functions of a ministerial chanictcr. Kylasa Goundaii r. Ramasami Ayyan 
(I. L. R., 4 Mad. 172) followed. — Vithal Jamargan v. Vithojirdv, \ L. R., 6 Bom. 686. 

[July 12, 18vS2.] • 

A PURCHASER of immoveable property at a Court-sale under the Civil Procedure 
Code fAct VITI. of 1859), who has been put into possession by the Court, has thereupon 
a complete title against all persons bound by "Wie decree, notwithstanding that he has no 
certificate of sale, or one only which has not been registered. Rajkishan Mookerjee v. 
Radha Madhab (21 W. R. 349) followed. Qumre — IIow far the above ruling will be 
alTected by the language of s. 316 of Act XfV. of 1882? — Shivaram Nar43^an v, Rd.yji 
Sakharam, I. L. R., 7 Bom. 254. [Oct. 11, 1882.] 

• ^ 

The position of a purchaser at a sale in execution of a decree of the High Court after 
he has obtained a certificTtto from llio Registrar under rule 416 of the Rules of Coprt is 
that of a person clothed with a right to a conveyance in virtue of a contn\pt ; he does not 
hold, save as regards the parties to the contract of sale, tne position of an owue^ When 
the sale is confirmed, the purchaser is entitled to a conveyance, and until he obtains a con- 
veyance the property in the estate purchased does not, having regard to rule 431,* pass to 
him so as to give him rights as flgainst parties not bound by the decree under which the 
sale took place. All that passes to him, as against the defendant in that suit, is an equitable 
estate and a right to a convoyanoo of the property. -•And, therefore, as the estate in the 
property purohosgid has n(kt piussed, the purchaser is not entitled to maintain a suit for 
partition. In such a suit ho could not, on partition, give a good conveyance to the parties 
interested in the estate, nor would he be entitled to a declaration of his share in the pro- 
perty. — Johur Mull Khoorba o. Tarankisto Dob, I. L. R., 10 Cal. 252. •[May 23, 1883.] 

Held that a salo-oertificate granted under s. 316 of tlio Civil Procedure Code is not 
a document the registration of which is compulsory under the Registration Act, 1877, s. 
17 (A). — Masarat-un-uissu <». Adit Ram, 1. L. R., o All. 568. [May 31, 1883. j 
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A CREDITOR obtained a decree against his debtor, and applied for and obtained au 
order for execution. This application was unsuccessfully opposed by the judgment-debtor 
on the ground that execution was barred by limitation. Certain properties of the judg- 
• iiient-debtor were attached and sold in execution of this decree, the judgment-cr^itor 
himself becoming the purchasof. f n due course, the sale was confirmed, and a certificate 
granted to the purclnisea Subsequently to thi^ the order ffranting execution came up 
before the High Court en«appeal, and that Court decided that^ execution was^lmrred. The 
person who had been the jiidgment>dobtor then drought a regular suit against the pur- 
chaser to recover the propefties sold in execution. Held fhat ho was entitled to have 
the sale set aside by regular suit. Jan Ali v. Jan ^i Chowdhry (1 B. L. R., A. C., 66 ; 
10 W. H. 154) distinguished. — Mtua Kumari Bibeo v. Jagai Sattaui Bibee, 1. L. R., l6 
Cal. 220. [Sep. G, 1883.^ • ■ 

Where land subject W an unregistered mortgage, the registration of which was op- 
timal, was attached and sold in execution of a money -decree obtained against tho mort- 
gagor. and tho purchaser registered his certificate of sale and obtained possession of the 
land, held that no question of ])riorifcy under s. 60 of the Registration Act could arise, in- 
asmuch as the purchaser acqiiirM only the right, title, and interest of the mortgagor sub- 
ject to the mortgage. — Ramarja v. Ariinachala, I. JL. R., 7 Mad. 29>8. [Nov. 12, 1883.3 

AVhehk the interest of one of several joint tenants .in adfamily dwelling-house and in 
certain lauds lot out on service-tenure is sold in execution, the purcliaser is entitled to 
joint possession of the dwelling-house with the other shareholders, and also to a right to 
share in the service-rents. Mwar Bijoi Kesal Rt)y r. Samasundari (B. L. R. Sup.,VoK 
173 ; 2 \V. R. Misc. 30) eommeuled on. — Rajanikautli Biswas v. Ram Nath Neogy, I. lu 
R., 10 Cal. 244. [Nov. 23, 1883.J 

The provisions of s. 244 (c) of the Civil Procedure Code prohibit not only a suit 
between parties and their representatives, but also a suit by a party or his representatives 
against a purcliaser at a sjilo in execution of the decree, the oTijcct of which is to deter- 
mirfe a question wdiich properly arises botw'ecn the parties or their representatives, atifl 
relates to tho execution, discharge, or satisfaction of the decree. A judgment-debtor, 
whose oconpanc>'-tenure had been sold in exccutj^m of a decree for money, sued the pur- 
chaser for reewery of tho propef tvf on the ground that tho sale of occupancy -rights in 
execution of decree was illegal and void, being in contravention of the provisions of s. 9 
of Act XII. of 1881 (N. W. P. Rent Act). Meld by the Full Bench that tho question 
involved in tho suit was one of the nature referred to in s. 244 (c) of the Civil Procedure* 
Code as determinable only b 5 ''<fkder of the Court executing tho decree, and that the spit 
was, therefore, itot maintainable. Naraiii o, Purau (Weekly Notes, 1883, p. 218) referred 
to. — Basti Ram v, Fattu, I. Jj. R., 8 All. 146. [Jan. 21, 1886.3 

S. 273 of tho Civil Procedure Code (Act X. of 1877) having expressly provided 
a mode for the attachment of docroos, the procedure laid down in s. 274 relating 
to iinraoveable property has no application t(f the attachment of a decree for redemp- 
tion. Under s. 316 of the Civil Procedure Code (Act X. of 1877) the title of a purchaser 
at a Court-sale becomes complete upon his payment of the purchase-money .and confirma- 
tion of the sale by the Court. When the sale is admitted, production of a certificate U 
not necessary to prove that fact. — Naigar Timapa v: Bhdskar Parmdya, I. L. R., 10 Bom,. 
444. [Mar. 11, 1886.] 

At a Court-sale held on tho 15tli November 1871 in execution of a decree, tho 
plaintiirs deceased husband purchased a house, but neglected to registeir his sale-certifi- 
cate. In afvempting to recover possession, he was obstructed by the defendant, who 
claimed the property as her own. Summary proceedings under s. 269 of Act VIII. of 
1859* were thorcapou instituted against the defendant, •and the riefondaut’s claim was up- 
held by jfti order passed on tin* 7th November 1872. In the meantime the plaintiff’a 
husband fliaving died, plaintiff filed, on tlie 31st March 1873, a regular suit to establish her 
title. On the 8th July 1873, she obtained a se<;oud certificate, and registered it. The Court 
j>f first'iustauce awarded her claim, but on appeal by tlte defendant the lower Appollato 
Court reversed tha4 decree, oii the ground that, at the flistitution of the suit, plaintiff 
h,'id not a registered certificate of sale. That decree was confirmed on the 17th November 
1879, on second appeal, by the Higlr Court. On the 30th April 1880, plaintiff brought 
this suit on the strength of her registered certificate. Tho Coiwt of firsk' instance allowed 
her claim. The defendant appealed, and the lower Appellate Court held her suit not 
loai II tai liable. On appeal by plaintiff to tho High Court, held^ confirming the decree of 
the lower Appelhfco Court, that plaintiff’s suit was barred. The Subordinate Judge bav- 

by his order of tho 7th November 1872, passed in the summary proceedings, disposed 
of the case mi the ground that the property belonged to the defendant, tho plaintiff wa» 
under an obligation to displiu^e that older by a suit instituted within one year from ite 
•lute. —Bui Jamiia d, Bai leliha, I. 1 j.‘ R., 10 ik>m. 604. [April 20, 1886,3 
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317s* No suit shall be maintained against tho certified purchaser on the 
Bar to suit against pur- ground that- the purchase was made on behalf of 
chaser buying bendmi. any other person, or on behalf of pome one through 

whom such other person claims. • • • 

Nothing in this section shall bar a suit to obta^ a declaration that 
the name o^ the certifie<} purchaser* was inserted in th^certlficate fraudulent- 
ly or without the consenj} of the I’eal purchaser. 

Ik a suit to obtain possession of«certain property purchased at an execution-sale^ the 
plaintiff who alleged that the purchase had been made for his benefit, and that the certifi- 
ed purchaser was his ben^midar, made the certified purchaser, who admitted pis aIlegut'*on, 
a defendant along with the person in possession. Jleld ifiat the case came wir m tho 
rule laid down in Biihuns Koowar v. Lalla Bahoorie Lall (M Moore’s I. A ^96 ; 10 B. 
L. B. 169), and that the suit was uot barred by s. 317 of the Civil Procedure v 
Arjun Mullick v. Sheikh Farutulla, 9 C. L. R. 295. [July 18, 1881.] 

The provisions of 8.^17 of the Code of Civil Procedive are no bar to a suit for parti- 
tion brought by a Hindu son against his father and a certified purchaser of ^ family-pro- 
perty, iii'ho has bought ben&mi for the father with the famil^'-fiinds at a sale in execution 
of a decree against the fathe^ — Nhit^sa v. Venkataramayyan, I. L. R., G Mad. 135. [Nov. 
2, 1882.J 

A SUED K, the purchaser of certain immoveable property sold in execution of a decree 
under Act VIII. of 1859, for a declaration that K hod purchased such property on her 
behalf. The suit was instituted after Act Vlll. of 1859 was repealed, and Act X. of 1877 
came into force. When tho suit was instituted, K did not hold a .sale-ccrtificato. After 
It was instituted, ho applied for and obtained a sale-certificate under s. 317 of Act X. of 
1877. Ifeld that, when the suit was instituted, it was inaintain.ihlc, as, tho defendant not 
being a certified purchaser under s. 260 of Act Ylll. of 1859, fhat section did not apply ; 
and that, when the defendant obtained a certificate under «. 317 of Act X. of 1877, hedie- 
came a certified purchaser, and the suit would only be maintainable if the plaintiff made 
out a case falling within the provisions the last part of s. 317. — Aldwcll v, Ilqjii Bakhsh, 
I. L. B., 5 All. 478. [Feb. 5, 1883.] • , 

Ik a suit by A against B and C to recover land, A alleged that B bought the land at 
a Court-sale on his behalf. B did not contest the suit. C, who did not claim under B, 
pleaded that A. could not recover by reason of the provisic^ns of s. 317 of the Code of 
Civil Procedure. Meld that s. 317 only enabled the certified purchaser and those claim- 
ing under him to avoid arrangemeiTts made with him in the nature of a trust, and was no 
bar to the suit. — Bamakrishnappa v, Adinarajana, I. ij. B., 8 Mad. 511. [July 6, 
1885.] 

Cbbtaik property belonging to a judginent-dehtor was brought *o sale and purchased 
by a person in the ben&mi name of her daughter, then an inf irit ; ; id the sale-certificate 
was made out iu the name of the latter. Siit)soqiiontly the mother mortgaged the pro- 
perty, and the mortgagee brought a suit, obtained a decree, and had the property sold^ 
and purchased it himself. Upon his being resisted by^ the daughter in attempts to get 
his name registered as proprietor, he instituted a suit against both mother and daughter 
to establish his rights to the property. The daughter thereupon objected that, the suit 
would not lie by reason of the provisions of s. 317 of the Civil Procedure Code. Held 
that the provijioDs of that section, which were intended to prevent fraud, were iuapplf- 
cable to the facts of the cose, itnd that the suit was maintainable. — Eanizdk Sukina av 
Monohur Bos, I. L. B., 12 Cal. 204. [Aug. 18, 1885.] 

318. When the property Sold is in the occupancy of the judg^mep^-debtor 

Delivery of immoveable «*■ person on hts behalf, or of soma person 

property in oooupanoy of claiming under a title created by the judgnient- 
judgment-debtor dgbtor subsequently to the attachment of such pro- 

perty, and a certificate in respect thereof has been granted uftder section 316^ 
the Court shall, on application by the purchaser, order delivery to be made 
by putting the^purchasi^r or any person whom he may appoint to receive de- 
livery on his behalf in possession of the property, and, if need be, by remov- 
ing any person who refuses to vacate the same. ^ 

A OBTAINED a money-decree against B on the 25f'h January 1872, in execution of 
which property belonging to B was sold on the 9th September 1874, A himself becom- 
ing the purchaser* The sale was confirmed on the 9th October 1874, but the certificate 
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of sale was not issued till the 23rd January 1878. A applied for possession on the 
2nd April 1879. Held that the rij^ht to apply for possession contemplated in Act \ III. of 
1859, ss. 2G3 and 2^4 (corresponding: with Act X. of 1877, ss. 318 and 319), accrued on the 
date the certificate of sale was is.sued, and not on that on which the sale was confirmed, and 
that, therefore, the period of fimitatibn under Act XV. of 1877, sch. 2, art. 178, against 
the purchaser, counted from the former date.-rBas&ixl v. M&rya, I. L. It., 3 Bom. 433. 
[July 14, 1879.] ’ • • , ^ 

Cl. 178, sch. 2 of th^ Limitation Act (Xlf. of 1877^, is not applicable to appli- 
cations for certificates of sale. JBa Khnja Pattlnii^eo (1. L. R., 5 Bom. 202) dissented 
flrom. The provisions of the Indian Limitation Aot (XV, of 1877) do not apply to ap- 
plications to*a Court to, do wjiat it has no discretion to refuse, nor to applications for the 
exercise of ffinctions of a mtnisterial character. Kylasa Goundau v. Bamosarai Ayyan 
(I. L. R., 4 Mad. 172) followed. — Vithal Janardau r. V'^ithojirav, I. L. R., 6 Bom. 688. 
Qf-aly 12, 1882.] 

S ATTACHED certain land and a house in execution of a decree agfiinst B. M put in 
a ^laim, under s. 278 of the Qode of Civil Procedure, alleging^ that he was in possession 
as purchaser from R. The claim was rejeokKi. No suit was bi^siuglit by M to (Contest 
this order. S purchased the said land and house in execution, and obtained a sale-certifi- 
cate. In 1884 S sued M to recover possession of the l:infl and house, alleging that in 
execution-proceedings in 1882 he had been put into possession of the land, but not of 
the house, which was founcL locked up by the Court amin, and that M preventeil hira 
from enjoying both the land and house, M pleaded that S had never been put into 
posse.ssion, and again set up his title as yuirchaser from R. and possession under such title. 
The Munsif found that S had been put into formal or constructive possession of the land, 
but not of the house, and decrefid the claim. On appeal the Ilistrict Judge held that S 
was hound to proceed according to the provisions of s. 335 of the Code of Civil Proce- 
dure to recover possessidn, and could not bring a separate suit. Held that, whether 
there had been legal delivery or not, the suit was not barred. — Sevu v. Muttus4mi, 1. L. 
R., 10 Mad. 53. [Sep. 11, 1886.] 

319. When the prop^tj sold is in the occupancy of a tenant or other 
Delivery of immoveable person entitled to occupy the samo, and a certifi- 

property in occupancy of cate in respect thereof has been granted under sec- 
tenant. . ..tion 316, the Court shall order delivery thereof to 

be made by affixing a copy of tlie certificate o{ sale in some conspicuous place 
on the property, and proclaiming to the occupant, by beat of drum, or in such 
other mode as may be customary at some convenient place, that th§ interest 
of the judgment-debtor has been transferred to the purchaser. 

A OBTAINED a money-dccroo against B on the 25th January 1872, in execution of 
which property belonging to B wsis sold on the 9th September 1874, A himself becoming 
the purchaser. The sale was confirmed on the 9th October 1874, but the certificate of sale 
was not issued till the 23rd January 1878. A applied for po.ssossion on the 2nd April 
1879. Held that the right to apply for possession contemplated in Ao^ VIII. of 1859, sa. 
263 and 261 (correspo^idiug with Act X. of 1877, .ss, 318 and 319), accrued on the date the 
certificate of sale was issued, and nut on that on whi(;h the sale was c^^fiflrmed, and that, 
therefore, the period of limitation under Art XV. of 1^77, .sch. 2, art. 178, against the 
purchaser, counted from the former date. — Basapa v. Marya, I. L. R., 3 Bom. 433. [July 
14, J879.J ^ 

Cl.'’> 78, sch. 2 of the Linvtation Act (XV. of 1877), is not applicable to applica- 
tions for certificates of sale. lie Khaja Patthanjee (I. L. R., 6 Bom. 202) dissented from. 
The pj;ovi8ion8 of the Indian Limitation Act (XV. of 1877) do not apply to applications to 
a Court to do what it baa no discretion to refuse, nor to applications for the exercise of 
functions of a ministerial character. Kylasli Goimdan 'N;. Ramasami Ayyan (J. L. R , 4 
Mad. 172) followed.— Vithal Jandrdan v. Vitbojirdv, 1. L. R., 6 Bom. 686. fjuly 12* 
1882.] 

O 4 

320. The Local Government may, with the sanction of the Governor- 

Power to prereribe rule. for Council, declare, by notification in the 

transferring to Collector exo- ofnoial Gazette, that in any local area the execution 
cution of certain decrees. of decreeg in cases in which a Oourt has ordered 
any immoveable property to be sold, or the execution of any particular kind 
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S«c. 320.) 

of su.ch decrees, or the execution of decrees ordering the sale of any particular 
kind of, or interest in, immoveable property, shall be transferred to the Ool> 
lector, and rescind or modify any such declaration. • 

The Local Government mey also, notwilhslanding anything hereinbefore 
Power to prescribe rules as* from time to time)3rescribe rules for the 

to transmissiAi^ execution,* transmission of the decree from the Court to the 
and re- transmission of decrees. • Collector, and for regulating the procedure of the 
Collector and his subordinates ih executing the same, and for re-transmittiifg 

the decree from the Collector to the Court. 

• • • • 

Held that a decree for the sale of ancestral land, or of igi interest in sii^l|i»>land, in 
enforcement of an hypothecation or such land, is a“ decree for money” within e meait?.«ff 
of the rules prescribed by the Local Government under s. 320 of Act X. oi 16/7. — Birch 

V. Bati Ram, I. L. R., 4 All. 115. [Aug. 26, 1881.] 

Held that effect (^iifliot be given to the rules prosertbod by” the Local Government 
under s. 320 of Act X. of 1877, unless an order for sale has been made on or after the Ist 
October 1880. — Hafiz-un-nisss v. Mahadeo Prasad, I. L. R., 4 All. 116. [Aug. 29, 1881 .J 

A Subordinate Judge made an order for the sale, in execution of a decree, of certain 
immoveable property, which was “ ancestral,” within the moaning of the notification by 
the Local Government, No. 671, dated the 30tU August 1880, under which execution of 
such decree should have been transferred to the (collector ; and such property was sold 
accordingly. £[eld that the order for the sale of such property having been made without 
jurisdiction, the sale was void, and should he set aside. — Suklideo Rai v. Sheo Ghulam, 
I. L. R., 4 All. 382. [April 6, 1882.] 

Orders passed hy a Collector in the exercise of the powers conferred on him under 
8. 320 and the following sections of the Civil Procedure Code, relating to the execution of 
a decree of a Civil Court, after transfer of the decree to him under s. 320, are not appeal- 
able to the High Court. JTefd, therefor^ that the order of a Collector, disallovmng an ap- 
plication by the judgment-debtor that the amount of (fhe decree might be satisfied by tne 
temporary tninsfer of his immoveable property, and ordering the sale of such property, and 
the order of a Collector confirming a sale, were not appealable to the High Court. — Madho 
Prasad v, Hansa Kuar, I. L. R., 5 All. 314. [Fob. 24, 18^3.J 

A CoLLEC5TOR, to whom a decree for sale of mortgaged property has b^on transferred 
for execution under s. 320 of the Civil Procedure Code, is limited to one of the three 
courses specified in s. 321, and not depart from them ; much less may be do what the 
Court itself could not do in such a case— allow' payment of the debt to be made by instal- 
ments. A Collector, to whom a decree ha%becn so tran.sferrcd for *.ecutioM, acts minis- 
terially, and, when he delegates his functions to an assistant or a mrin..atdar, incurs a risk 
of having to answer in damages to the person who is, by any error or mistake, deprived of 
the fruits of his judgment ; and this risk attaches independently of malice or negligence. 
The Court that has made a decree or judicial ofder, which has been transmitted to the 
Collector for execution, is not deprived of the judicial powers with respect to it which may 
still, at any particu4ar time, be competent to such Court, and which it would have bad, had 
the order been placed in the hands of its own ordinary officer, the wftzir. In the exercise 
of such powers the 'Court has authority to rennll its own record transmitted to the Col- 
lector. — M4hddaji Karandikar v.«Hari D. Chikne, I. L. R., 7 Bom. 3.S2. [Junt 28, 1883.] 

A decree passed by a Subordinate Judge upon a bond, in which certain immoveable 
property was mortgaged, was, in a(;c§rdance with the rules made by the Local Govern- 
ment under S.-320 of the Civil Procedure Code, transfer reck to the Collector "for execution. 
A sale in execution took place, and the Collector gave the purchaser a certificate of the 
sale. Upon this certificate the purchaser applied to the Subordinate J udge to giv^ him 
possession of a larger amount of ]}^operty thap that specified in the certificate, and, upon 
the refusal of the Court to do so, applied to the Collector to amend th% certificate. The 
amendment having been made as desired, the purchaser again applied to the Subordinate 
Judge for possession of the amount claimed by hini, and the Subordinate Judge again 
rejected the application, hfilding that only the lesser amount had been sold in execution 
of the decree, ffeld that, with reference to the second paragraph of rule 19 of the 
Rules framed by the Local Government under s. 320 of the Civil Frooedive Code, regard- 
ing the transmission, execution, and retran.smi3sion of decrees, and published in the N. 

W. P. and Oudh Gazette of the 4th September 1880, the matter of delivery to the pur- 
chaser was within the jurisdiction of the Subordinate Judge, notwithstanding the terms 
of s. 320, and notwithstanding the ruling of the Full Bench in Madho Prasad v. Hansa 

G. P. 84. 
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Kaur (I. L. B., 6 All. 314). Eeld also that, inasmaoh as the Subordinate Judge had juris- 
diction to decide the question, and inasmuch as, even if his decision were wrong, thd pur- 
chaser had a remedy by bringing a regular suit, the matter did not fall with s. 622 of the 
Civil Procedure Code, so as to call for the interference of the High Court in revision. 
Shivanatbaji i*. Joma Kashinath (1. If. B., 7 Bom. 341.) and Amir Hasan Khan v, 8heo 
Bnksb Singh (I. L. R., U Cal. 6) referred to. — Sundar Das t^Mansa Bam, 1. L. B., 7 All. 
407. [Dec. 15, 188i.] • • 

Held that the ownership of alluvial land wliicli had accreted to a riparian village 
npust rest upon the same title as that upon wdiich tjie original village was held, and that 
as the riparian village was ancestral, the accreted property must be ancestral also* — Bam 
Prasad lHai Radha Pr^^ad ^ugb, I. L. R., 7 All. 402. [Feb. 27, 1885.] 


Powers of^Collector whvi 
eS..:cntioii of decree is so 
transferred. 


321. When the execution of a decree hfus been 
so transferred, the Collector may — 


(a) proceed as the Court would proceed under section 305 ; or 
•• (6) raise the amount^ of the decree by letting ift ^perpetuity, or for a 

term, on payment of a premium, or by mortgaging, the whole or any part o£ 
the property ordered to be sold ; or * 

(c) sell the proper^ ordered to be sold, or so much thereof as may be 
necessary. 

322. When the execution of a decree, not being a decree ordering the 

iprocedureof Collector when immoveable property ill pursuance of a con- 

execution of decree is BO trana- tract specifically affecting the same, but being a 
fevred. f decree for money in satisfaction of which the Court 

ha^i ordered the sale of iminoveal>le property, has been so transferred, the 
Collector, if, after such iiMjuiry as ho thinks necessary, l>e has reason to 
believ'o that all the liabilities of the judgme*it'debtor can be discharged without 
a sale of the whole of hirf available immoveable property, may proceed as 
hereinafter provided. 


Notice to be given to do- • 
cree- hoi dors and to persons 
having claiois on property. 


322 A. In the case mentioned in section .322, 
the Collector shall p^’blish a notice calling upon — ■ 


(а) every person holding a decree for money against the judgment-debtor 
capable of execuUon by sale of his immoveable property, and which such 
decree-holder desires to have so executed, and every holder of a decree for 
money in execution of which proceedings for the sale of such property are 
pending, to produce before the Collector a copy of the decree, and a certifi- 
cate from the Court which passed f>r is executing the same, declaring the 
amount recoverable thereunder : 

(б) - every persan having any claim on the said property, to submit to the 

Collector a statement of such claim, and to produce the dociVments (if any) 
by which it is evidenced. ^ 

• Such notice shall be in the language of the district, and shall allow a 
period of sixty days from the date of its publication for compliance therewith. 
It shaK be publiahc^d by being posted in the Court-house of the Court which 
niade*the original order under section 304, and at such other places (if any) 
as the Oollectorathinks tit. Where th^? address of any such decree-holder or 
claimant is known, a copy of the notice shall be sent to him by post or 
otherwise. 


322 B. Upon the expiration of the said period, the Collector shall ap- 

Amount of mAiey-doorees P®"’*: » for hearing any representations which 
to be ascertained, and irn- the judgiimnt-dehtor and the decree-holders or 
movjible pn^perty available ciaiinants (if any) may desire to make, and for 
for tbeir satisfaction. holding such inquiry as he may deem necessary for 
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informing himself as to the nature and extent of such decrees and claims and 
of the judgment debtor’s immoveable property, and may, from time to time,, 
adjourn such hearing aiid inquiry. • * ^ 

If there be no dispute as the fact or extent of the liability of the judg* 
ment-debtor to any of tlfr^ decrees claims of which tlio Collector is inform* 
ed, or as to ^he relative priorities of such decrees or claims, or as to the liabi- 
lity of any such property, for the satisfaction of such, decrees or claims, the 
Collector shall draw up a statenipent, specifying the amount to be recovered 
for the discharge of such decrees, the order in which such decreesiand claims 
are to be satistied, and the immoveable property available for thart pth j^ose. 

It any such dispute arises, the Collector shall cefer the sanii^^ith a 
Statement thereof and his own opinion thereon, to the Court ^h 
the original order under section 304, and shall, pending the reference, stay 
proceedings relating tlve subject thereof. The C^urt shall dispo.se oB' the 
dispute if the inattdl* thereof be within its jurisdiction, or transmit the case 
to a competent Court for.disposal, and the final decision shall be comm uns- 
eated to the Collector. The Collector shall then draw up a statement as above 
provided in accordance with such decision. ^ 

As appeal from the decision of a dispute under h. d22B of tho Civil Procedure Code 
falls directly witbin tho exception of art. 11', sell. 2 of the Court Pees Act (Vlf. of 1870), 
and the memorandum of appeal should therefore bo presented as for a decree in a suit up- 
on an ad valorem- sltimp. biriiiiviisa Ayyantjar v. Pria Trnnbi Xayahar (I. L. K., 4 MacL 
420) diasented from. — Ahmad Khan v. Madho Das, I. L. R., 7 All. 565. [Mar. 16, 1885.] 

322C. The Collector may, instead of himself issuing the notices and 

Wh«n District Court may •nq«>'-y required by sections 522A. and 

iaaue notxoos and hold in- 322 B, draw up a st»tepient specifying the circum- 
Quiry. stances of the judgment-d'ebtor and of his immove* 

able property, so far as they are known to the Collector or appear in the r,e- 
cords of his office, and forward such statement W> .the IMatrict Court ; and 
such Court shall thereupon issue the notices, hold the inquiry, and draw up 
the statement required by sections 322 A. and 322B) and transmit such state- 
ment to the Collector. 

322D. The decision by the Ooart of any dispute ari'^ing under section 
Bffoot of decision of Coi«-t 322B or section 3220 shall, as between the parties 
as to tlisputo arising under tliereto, have the force of, and be appealable as, a 
Bection or 32'2Cr. decree, f 

323. Whenever the amount to bo recovered and the property available 
Schotno for lixiuidation of have been determined as prav^^e^ i’’* sectidn 322B 
money -decrees. OF 3220, the Collector may — 

(1) if it appears that the amount cannot be recovered withoift the sale 
of the whole of the pj^operty available, proceed to- sell such proji^rty ; or if it 
appears that the amount with*interest (if any) in accordance with che decree 
and, when not decreed, with interest (if any) at ^ch rate as he Aiink^ reason- 
able, may be recovered without such sale, 

(2) raise such an^ount and interest (notwithstanding any order under 

Section 304) • 

{a) by letting in perpetuity or for a term*;. on payment of a premium^ the 
whole or any part of said property ; or 

(6) by mortge^ing the whole or any part of such property ; or 

(c) by selling part of such property ; or ^ 

(d) by letting on farm, or managing by himself or another, the whole or 
any part of such property for any term not exceeding twenty years from the 
date of the order of sale ; or 
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{e) partly by one of such inodes, and partly by another or others of such 
modes. 

(3) For the'purpoae of managing, under this section, the whole or any 
part of such property, theXIolleotor may exercise all the powers of its owner. 

(4) For the purpose of improving the saleable value of the property 
available or any parb thereof, or rendering it more' suitable foi letting or 
managing or for preserving the. property from sale in satisfaction of an in- 
cunilmnce, the Collector may discharge the cfaim of any incumbrancer which 
has become^ payable, or expound the claim of any incumbrancer whether it 
has become 'payable dr not, and for the purpose of providing fund's to effect 
ejjch discharge or composition, may mortgage, let, or sell any portion of the 
property which he deems sufficient. If any dispute arises as to the amount 
due on any incumbrance with which the Collector proposes to deal under this 
paragraph, he may institute a suit in the proper Court, eitlier in his own 

'name or the name of the judgment-debtor, to have an account taken, or he 
may agree to refer such dispute to the decision pf two arbitrators, one to be 
chosen by each party, or of an umpire to be named by such arbitrators. 

In proceeding under paragraphs (2), (3), and (4) of this section, the 
Collector shall be subject to such rules, consistent with this Act, as may, 
from time to time, be made in this belialf by the Chief Controlling Revenue 
Authority. 

A Small Cause Court may issue a warrant for the arrest of a person residing in 
another district, but not if ho resides withiu the same district in which the Court is 
situate, but outsido its local jurisdiction. — Chuuilal Subharam v. Purbhudas Kusand&s, 
I. L. E., 2, Bom. 560. [Mar. 26, 1878.] ,, 

« • 

324. If, on the expiration of the letting or management under section 
Recovery of balance (if amount to be recovered has not been real- 

any) after letting or manage- ired, the Collector shall notify the fact in wriUng 
^ to the judgment-debtor or his representative in in- 

terest, stating at the same time that, if the balance necessary to make up the 
said amount is not paid to the Collector within six weeks of the date of such 
notice, he will proceed to sell the whole pr a sufficient part of the said pro- 
petrty ; and if, on the expiration of the said six weeks, the said balance is not 
so paid, the Collector shall sell such property or part accordingly. 


324A. The Collector shall, from time to time, render to the Court which 
Collectar to render ac- made the original order under section 304 an ac- 
counts to Civil Court. »i count of all moneys which come to his hands, and 
of all charges incurred by him in the exercise and performance of the powers 
and duties conferred and imposed on him under the provisions of this chap- 
ter, and shall hold the balance at the disposal efi the 0(A*rt. 


Such charges shall incltide all debts and liabilities from time to time due 
to the (Sovernment in respect of the property or any part thereof, the rent 
(if any) from time to time due to a superior holder in respect of such property 
or part, and (if the Collector so directs^ the expenses of witnesses summoned 
by him. 

Application of baUnce. , „ shall be ^oplied the Court as 

follows : — 

firstly, in providing for the maintenance of such members of the judg- 
ment-debtor’s family (if any) as are entitled to be maintained out of the in- 
come of the property, to such amount in the case of each member as the 
Court thinks fit ; and 
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»i^n<Uy, where the Oollector has proceeded under section 321, in satis- 
faction of the original decree in execution of which the Court ordered the 
sale of immoveable property, or otherwise as the Court may under section 
295 direct ; or • • • 

thirdly, where the Qpllector hay proceeded under action 322, in keeping 
down the interest on incpmbrances on the property, and ^Ken the judgment* 
debtor has no other sufficient moans of subsistence) ii| providing for his sub- 
sistence to such amount as the Qourt thinks fil and in discharging ratcably 
the claims of the original decree-holder and any other decree-holder^ who have 
complied with the said notice, and whose claims weljb included in the aij’'>UQt 
ordered to be recovered ; ^ 

and no other holder of a decree for money shall be entitled t > be paiJ^ 
out of such property or balance until the decree-holders who have obtained 
such order have been ^atisHed ; ^ 

and the residue»(if any) shall be paid to the judgment- debtor or such 
other person (if any) as tlje Court directs. 

326. When the Collector sells any property under this chapter, he shall 

Sales how to bo conducted. "P P"H*® “ 

he thinks fit, and may — 

{a) fix a reasonable reserved price for each lot ; 

(6) adjourn the sale for a reasonable time, whenever he deems the ad- 
journment necessary for the purpose of obtaining a fair price for the property, 
recording his reasons for such ad journment ; * 

(c) buy in the property offered for sale, and re-sell the same by pubfic 
auction or private contract, as he thinks fit. 

326A. So long as the Oollector can exerciae ^r perform in respect of the 

Kestriotionsastoalienntion judgment-debtor’s immoveable property, or anypart 
by judgment-dobtor or his re- thereof, any of the powers or duties conferred or 
presentative, and proaocution imposed ou him by secti^iiiS 322 to 325 (both in- 
of ro«od.ooby decroe-holden,. the judgment-debtor or his representative 

in interest shall be incompetent to mortgage, charge, lease, or alienate such 
property or part except with the written permission of the Collector, nor 
shall any Civil Court issue any procei^ against such proper'. / or part in exe- 
cution of a decree for money. 

Dpring the same period no Civil Court shall issue any process of execu- 
tion either against the judgment-debtor oj his property in respect of any de- 
cree for the satisfaction whereof provisfon has been made by the Collector 
under section 32d. , 

The same period shall be excluded in calculating the period of limitation 
applicable to the execution of any decree affected by the provisioi:^ of this 
section in respect of any reifledy of which the decree-holder has thereby been 
temporarily deprived. / ^ 

325B. When the property of which the sale«has been orders is situate 
Provision where property is in more districts than one, the powers and *dutie3 
in several distriots. conferred and imposed on the Collector by sections 

32»l to 325 (both inclusive) Shall, front time to time, be exercised and per- 
formed by such one of the Collectors of the said districts as the Local Govern- 
ment may, by general rule or speciaLorder, direct. 

325 C. In exercising the powers conferred on him by sections 322 to 
Powers of CoUootor to com- 326 (both indusive), the Collector shall have the 
pel attendance of parties and powers of a Civil Court to compel the attendance 
witnesses and production of of parties and witnesses and the production of do* 
documents. cumeilts. 
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326 > When, in any local area in which no declaration under e^ion 
When Court may authoriae ^20 is in force, the property attached conaiats of 
Colleotor to. stay public sale land or of a share in land, and the Collector repre- 
•seitta to the Court Ijiat the public sale of the land 
or share is objectionable, and that satisfaction of decree may be made 
-within a reasonable*p^riod by a temporary^ alicnatioa or manage/nent of the 
land or shape, the Court may authorize the Collecton to provide for such satis* 
{fiction in the manner recommended by him, •instead of proceeding to a sale 
of the land or share, in such case the provisions of sections 320, paragraph 
two, to 32[>C (both incluwve), shall apply, as far as they are applicable. 

Act X. of 1877, s. 356, does not apply to a decree which directs the sale of land or 
of a share in land in pursuance of a contract specifically iifFoctin^^ the same. The Court, 
therefore, cannot authorize the Collector to stay tlic sale in such a case under s. 326.— 
Bhagwan Prasad v. Slieo Sahai^l. L. tt., 2 All. 856. [April 28^*1880.] 

Wheee the Collector has applied to the (Jour t under s. 326 *of the Civil Procedure 
Code, proposing a scheme for the payment of de<jretal mfyiey in order to avoid a sale of 
attach^ property, it is in the di.scretion of the Court to authorize the Collector or not, as 
it thinks fit, to provide for the satisfaction of the decree in the manner proposed ; and the 
Court is bound to hear any^hjectioiis wlii<*h may bo made by the decree-holder to the 
feasibility of the proposed scheme, and any evidence that may be offered in support of 
those objections ; and if, after hearing the d crcc-holder’s objections, and the evidence 
which may be offered in support of them, the Court is not fully satisfied that the proposal 
is feasible, or that it can, in all reasonable probability, be carried out within the specified 
period, the Court ought, rin the exercise of its discretion, to refuse its sanction. — liuro 
rr^osad Boy ®. Kali Prosad Boy, I. L. B., 9 Cal. 290. [July 13, 1882.] 

327 . The Local Governmont may, from time to time, with' the sanction 
Local rSlea.aa to aalea of Govenier-G«neral in Council, make special 

land in execution of decrees 1*9 Fes for any local area, imposing conditions in 
for money. respect of sale of any class of interests in land in 

execution of decrees for money, whoTe such interests are so uncertain or un- 
determined as in the opinion of the Local Government to make it impostsible 
to 6x their value ; • 

and if, when this Code comes into operation in any local area, any spe- 
cial rules as to ss^le of land in execution of decrees are in force therein, the 
Local Government may continue siich'rules in force, or may, from time to 
time, with the sanction of the (Jovernor-General in Council, modify the same. 

All rules so made or continued, and all such modifications of thA same, 
shall be published in the local official Gazette, and shall thereupon have the 
force of law. 

• ^ — Of Resistance to Execution, 

32a If, in the execution of a d<‘cree for the possession of property, the 
Procedure in case of ob- pAicer charged with tfie exficution of the warrant 
struotion to execution of do- is resisted or obstrijcteJ by t,ny person, the deoree- 
' » holder may complain to the Court at any time with- 

in oneF month from the time of such resistance or obstruction. 

The Court shall fix a day for investigating the complaint, and shall sum* 
mon the party iigainst whom the complaint is made to answer the same. , 

Whebe a warrant for possessioo of land in execution of a decree was not executed 
owing to the resistance of the judgment-dobtors in September 1880, ,;ind no complaint 
was made under ?. 328 of the Code of Civil Procedure, 1877, bub a fre.'*h warrant for pos- 
session was applied for by and granted to the decree-holders, and resistance was again 
made in January 1881, held that a complaint by the decree-holders as to the second ob- 
struction made within thirty days of the sociond obsiruotion was not barred by reason of 
art. 167 of sch. 2 of the Limitation Act.—B&m&sekani Pillai Dharmar&ya Goundau, 
1. L. B., 5 Mad. 113. [Oct. 4, 1881.] 


Extending to 
Provincial S. 
C. Courts 
(so far as 
relates to 
moveable 
property). 
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328 of the Civil Procedure Code (Act XIV. of 1882) does not make it obligatory 
00 a deorec-holder, who is obstructed in execution of the decree, to pnrsue his remedies 
under that section. Accordingly, the failure on the part of the plaintiff to avail Jiimsclf 
of the remedy under that section did not prevent him from proceeding against the defend- 
ant by a regular suit. — Balvant Santdrim c. Babdji, I* I« E., 8 Bom. 602. 

1884 .] « 


329. H the Court* is satisfied tliat the obstrucAo*n or resistance was Eztendlnff to 

Procedure in ease of ob- * Occasioned l.y the judgmenffdebtor, or by some per- 3. 


Btructiori by judgment-debtor 
or at hie instigation. 


son af his instigation, the Court shall inquire intt) (gofaraa 
the matter of the complaint, ^nd pass *such order relates to 
as it thinks fit. • * pro^itj^ 

The power given by s. 329 of ilie Civil Procedure Code*to make such o ler as tbn^ • 
Court shall see fit must be construed with regard to the circumstances in rMpect of which 
the power is to be exercised. An order under s. 329 should be the result of the fact that 
the defeudant in the suit,«who is precluded by tlio decree ^om disputing plaintiffs right, 
unjustly instigates a tWrd party, who has no real iutorest in the property, to prevent the 
plaintiu from getting the benefit of his execution. A Court has no power under this sec- 
tion to determine, as between judgmeut'C.reditor and a third party obstructing the exe- 
cution of the deeree, important quest ions on the merits which arc wholly unconnected 
with, and cannot be affected by, the fact that the ohstructiog is made at the instigation of 
the defendant. — Goviuda Nair ». Kesava, 1. L. K., 3 Mad. 81. [Oct. 27, 1880.] 


330. If the Court is satisfied that the resistance or obstruction was Ditto. 
Procedure when obstruction without any just cause, and that the complainant 

continues. is still resisted or obstructed in obtaining posses- 

sion of the property by the juilgnumt-debtor or some other person at his jn- ■ 
stigation, the Court may, at the instanee of tlie decree-holder, and without 
prejudice to any penalty to whic^j such judginent-dc'btor or other person 
may be liable under the Indian Penal Code or*any other law fop such resist- 
ance or obstruction, commit the judgniont-debtor or sjich other person to 
jail for a term which may extend to thirty days, and direct that the decree- 
holcj^r be put into the possession of the property.*- • 

331. If the resistance o» obstruction has been occasioned bjr any person Ditto. 

„ , . ^ ^ other than tin ludginent-debtor claiming in good 

Btruction by claimant in good faith to be in possession of the ppperty on his own 
faith, other than judgment- account oi*on account of some f Tsori other than 
thfi judgment-debtor, the claim shall be numberf^d 
and registered as a suit between the decree-holder as plaintiff and the claim- 
ant as defendant ; t 

and the Court shall, without prejudice to any proceedings to which the 
claimant may lae liable under the Indian Penal Code or any other 4aw for 
the punishment of such resistance or oV»struction, proceed to investigate the 
claim in the same manner^nd with the like power as if a suit for the pro- 
perty had been instituted by the decree-holder against the claimant under 
the provisions of Chitfite.r V., t , • 

and shall pass such order as it thinks fit for executing or staying execu- 
tion of the decree. 

Every such’ order shall have the same force as a decree, and sfiall be 
subject to the same conditiolhs as to appeal or otherwise. • 


The plaintiff obtained a decree against T, A, J in a suit, the subject-matter of 
which exceeded Be. 5,000, and, in part-execution thereof, attached property worth less than 
that amount. J) having resisted tho execution of the decree, the plaintiff’s claim was num- 
bered and registered as a suit under s. 229 of Act Vlll. of 1859. Upon investigation the 
First-class Subordinate Judge made an order staying execution of the deOree. The plaint- 
iff appealed to the District Judge, who hefd that no appeal lay to him, as the subjeot- 
. matter of the original suit, out of which tlie execution-suit arose, exceeded Bs. 6,000. The 
plaintiff appealed against this decision to the High Court, Meld that the iavestigatiou of 
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.a claim under e. 229 of Act VIII. of 1659 ia not to be re^rded as a fresh suit, but is jperely 
a cootinuatioD of the original suit, and that there was, therefore, no appeal against the order 
in question to the District Judge. — B&Tloji Tam&ji v. Dhalipi K&gnu, I. L. S., 4 Bpm. 
128. [Oct. 6, 1879';] 

a * • 

The power given bj s. 329 of the Civil Procedhre Coje to make such order as the 
Court shafi see fit construed with regard to tlie circumstances in respect of which 

the power is lo be exercised. An order under s. 329 should be the result tff the fact that 
the defendant in the suit, who is p|;€cluded by the decree from disputing plaintiffs right, 
ujijiistly instigates a third party, who has no real interest in the property, to prevent the 
plaintiff from getting the benefit of his execution. A Court ho? no power under this sec- 
tion to deterpiine, as betweeiwi judgment-creditor and a third pa^ty obstructing the exe- 
cution of the decree, importaftt questions on the merits which are wholly unconnected with, 
.and cannot be affected by,«the fact that the obstruction is made at the instigation of the 
defendant.— Govinda Nair o. K4sava, I. L. R., 3 Mad. 81. [Oct. 27, 1880.] 

An investigation under s. 331 of the Civil Procedure Code (prior to the Amend- 
mqpt Act of 1879) is limited to the fact of possession, and is n6 bar to a subse(}uent suit 
brought to try the title to the land in dispute.— Chinnas4mi Filial v. Krishna Pillai, 1. L. 
B., 3 Mad. 104. [Jan. 25, 1881.] ^ , 

Appeals from orders under s. 331 of Act X. of 1877, as amended by s. 62 of Act XII. 
of 1879, are chargeable with same court -fee as is required in the case of appeals from 
decrees.— Mahbuban and others o. Umrao Begum and others ; Shayama Suuduri Basi v. 
Bobert Watson and Co., I. L. R., 8 Cal. 720. [April 7, 1882.] 


In a suit under s. 229 of Act VITI. of 1859 (s. 331 of Acts X. of 1877 and XIV. of 
1882), the onttE is on the plaintiff to establish a prtmd facie case of possession, and it is 
then incumbent on the olifimant to answer that case, and show, if possible, a better title.— 
Rakhal Churn Mundul v. Watson & Co., I. L. R., 10 Cal. 50. [July 3, 1883.] 


A CorsT executing a decree obtains, by virtue of s. 331 of the Code of Civil Pro- 
cedure, a special jurisdiction which enables it to^try a claim, of which the value of the 
subject-matter falls below the pbeuniary limit of its ordinary jurisdiction. By virtue of 
B. 647 of the Code of O’vil Procedure, a superior Court may, for sufficient cause, trans- 
fer a claim, registered under s. 331, to a Su>)ordiuate Court for trial. — Sithalakshmi v, 
Vytliilinga, I. L. R., 8 Mad.J54S. [Nov. 25 1884.] 

In a suit for partition a compromise was entered ii»to by all the parties except 8, and a 
decree obtained on the terms thereof. In c.xecution S was dispossessed, and presented a 
petition to the Court, objecting that the decree was not binding on her. The petition 
WTis rejected. Held ^.bat the objection raised by S ought to have been investigated under 
p. 244 of the Code of Civil Procedure, andT that S was entitled to appeal against the 
order rejecting the petition.— Sankuravammal v. Kumarasamya, I. L. E., 8 Mad. 473. 
[April 25 1886.] 


Extending to 
Provincial 8. 
C. Courts 
(so far ns 
relates to 
moveable 
property). 


332. If any person other thati the judgment-debtor is dispossessed of 
case of person property il) of a decree, and such 

property dis* person deputes the right of the dec»-?r^e bolder to dis- 
decree-holder him of such property ’unde^ the decree, ua*' 

jossessiop. ground that the property was bond fide in his 

possession la^is own account or on account of some person other than the 
judgmftt'-de^tor, and that ^it was not comprised in the decree, or that, if it 
^3fVJOinprised in the decree, he was not a party to the suit in which the 
^creQ was passed, he may apply to the Court 


Procedure ii 
dispossessed o 
puting right o 
to be put in4o 


^ If, after exiimining the applicant,* it appear^ to the Court that there is 
pri,'>bab]e cause for making the application, the Court shall proceed to investi- 
gate^ the matter in dispute ; atfd if it finds that the ground mentioned in the 
first p^aragraph of this section exists, it shall make an order that the appli- 
cant ret^over possession of the property, and if it does not find as aforesaid, 
it shall a^jsmis^the application. 

, In heaaring applications under this section, the Court shall confine itself 
to the grov^nds of dispute above specified. 
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Sbcb* 333| 334^J 

^ The party against whom an order is passed under this section may insti- 
tute a suit to estai)lish the right which he claims to the present possession of 
the property ; but, subject to the result of such suit (if an'y), the order shall 
be final. • • • • 

® • • . 

A UOBTGIGEB who is^in possession of the mortgaged propetij under the mortgage is 
in possessioif on his own account” ifithin the meaning of Act YlII. of 1859, s. 2^, and 
Act X. of 1877, 8. 382. A*per8on claiming under Act X. o7 1877, s. 332, *ne^ not prove 
his title, but only the fact of posselhion.— Shaft- ud-din e. Loohui Singh, I. L. B., *2 All. 

94. [Deo. 16, 1878.] 

Where, in pursifiince of an order made in the execution of a decree while ^oi Till, 
of 1859 was in force, certain persons were dispossessed of certain property ar^3r that*.^i^ 
was repealed and Act X. of 1877 came into force, and such persona applied u.ider Aot X * 
of 1877, 8. 832, to be restored to the possession of such property on certain of the grounds 
speoifted in that section, held that such persons were entitled co the benefit of that section. 

— Shaft-ud-din v, Lochaa Singh, I. L. R., 2 All. 94. [Dec. 16, 1878.] • 

When a person making a claim to certain property under s. 230 of ActYIII. of 1859 
has been allowed to bring a suit pnder that section to try his right to the property, it is 
sufficient, in the first instance, for him to prove his possession, without proof of his title ; 
but if he takes this course, it is open to the defendant to show that although possession may 
be in the plaintiff, yet he has no good titlq to the property, and that he (the defendant) 
has a better title. — Dilbassee Koonwaree Mothee o. Guuga Pershad, I. L. R., 6 Gal. 278. 

[Mar. 81, 1879.] 

An investigation under s. 331 of the Civil Procedure Code (prior to the Amend- 
mont Act of 1879) is limited to the fact of possession, and is no bar to a subse(^uent suit 
brought to try the title to the land in dispute. — Chinnas&ini j^illai v. Krishna FiUai, I. L. 

R., 3 Mad. 104. [Jan. 25, 1881. ] 

Where an application was made under s. 332 of the Code of Civil Procedure for 
possession of property and rejected, anti the applicant brought a suit to rec(firer the pro- 
perty more than one year subsoqueiit to the order AjcCting the appliofttioo, held that 
the suit was not barred either by art. 11 or art. 13 of sch. 2 pf the Indian Limitation 
Act, 1877. — Ayyas&mi o. Samiya, I. L. R., 8 Mad. 82. [July 30, 1884.] 

In a suit for partition a compromise was entered iuh> by all the parties except S, and 
a (fficroe obtained on the terms thereof. In execution S was dispossessed^and presented a 
petition to the Court, objecting® that the decree was not binding on her. The petition 
was rejected. Held that the objection raised by S ought to have been investigated under 
8. 244 of the Code of Civil Procedure, and that S was entitled to sy^neal against the order 
rejecting the petition.— Sankaravammal v^Kumarsamya, I. L. R., 8 Mad. 473. [April 25, 

1886.] 

Tr«Ssfer of property by 333' Nothing in section 331 or 332 applies to Estonding to 
judgment-debtor after insti- a person to Whom the judgment-debtor has trans- Proviheial S. 
tution of suit. ferred the property after the institution of the suit ^ 

in which the decree is made. ^ • rdates to 

334. If the purchaser of any immoveable property sold in execution of property). 
Resisting or obstructing ^ decree be resisted or obstructed by the judgment- 
purchaser in obtaining jfios- debtor or any one on his behalf in obtaining pQSSoa- 
session of immoveable pro- gioh of the property, the provisions of thiS chapter 
relating to resistance *or obstruction to » decree- 
holder in obtaining possession of the property adjudged to him shall he appli- 
cable. « • ^ . 

A PUBCHASBB of immovoablc property at a Court-sale, having been obstructed by the 
defendant, made an application to the Court, under 5. 268 of Aot YIII. of 1859, for the 
removal of the obstructioft, but subsequently withdrew his applicatlou. The Court there- 
upon made an endorsement upon the application to the effect that as the applicant did not 
wish to proceed further, no investigation was made. Held that no si|ph order had been 
made as was contemplated by s. 269 of Act YIII. of 1859, that section contemplating, at 
least, an order a^inst one party or the other ; and that, therefore, the provisions oontuned 
in the same section, as to the time within which a suit must be brought, did not apply to 
the case of the plaintiff.— Bhikhd v. S&k4rUl, I. L. R., 5 Bom. 440. [Mar. 22, 1881.J 

O. P, 35. 
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[Sec. 336, 


335, If the purchaser of any such property is resisted or obstructed by 

Obstruction by claimant person other than the judgment-debtor claiming 

other tba'n judjirmont-^ebtoi:. in good faith a right to the present possession thereof 
or if, in delivering possess^ion< thereof, any such person is dispossessed, the 
Court, on the complaipt of the purchaser or th ^ person so dispossessed, shall 
inquire into the matter of the resistance* ot^struction, or dispossession, as the 
case may be, and pass sn/sh order thereon as*it think§ fit. 

, The party against whom such order is passed may institute a suit to 
establish the right which he claims to the present possession of the proper- 
ty ; but, subject to the re^lt of such suit (if any), the osder shall be final. 

^ WniiN the defendant i« in pos«e'«sioii by virtue of an order under s. 269 of Act VIII, 
01^1859, tho plaintiff can only succeed on the strength of his own title. K'lthd R, two 
out of iJve undivided Hindu brothers^ sued V (a purchaser at an oxccution-.sale of the in- 
terest of one of the brothers other than K and ll) for the recovery of certain land of 
whish V had obtained po'^sessioa under s. 269 of Act VII 1. of 1S59. Tho lower Courts 
awarded two-fifths of the land to K and ll a'* being the irnouiit of tiieir share in thp laud. 
2£pl<t by the Hiijh Court that tho decree could not be niainti^incd, as K and R, behtg two 
of several oo-])arcenera in undivided x^roperty, could not say tliat they were entitled to a 
specific share in any portion of that property. They luiglit have sued for general parti- 
tion, or fora decree dochiriiig tdietii entitled to joint ]»054session with V. Ilahuji v. Vasudeo 
(I. L. ll., 1 Bom. 95) followed. A purehnser at a Court’s sale ought not to be put in ex- 
clusive possession of the whole undivided hind by virliie of a decree against one ‘co- 
parcener only. — Kallapa bin Ginuallapa v. Veukutesh Vinayak, I. L. ll., 2 Bom. 676, 
[April 2t, 1S73.] 

An order under s. 335tof tho Civdl Procedure Code is subject to revision by the High 
Court under s. 622 of lliat Code. 8hiva Nnlhajl n. Juma Kasliinath (I. L. R-., 7 Bom, 
340) followed. — Sheoraj Singh v. Btiinvari Das, L L. ll., 6 All. 172. TJaii. 122, 1884.J 

In 13550 B mortgaged to IN with possession ascertain piece of land. On 17tb Jane 
1871, and T* obtained a moivB.v^lecreo against B. On Uth March 3872, the defend- 
ants bought from B his ectuity of redemption. In July 1872, M and T attached tho 
land in execution of the fiecree. The defendants objeetod to the attachment under a. 246 
of the Civil Procedure (’ode (Act VHI. of 1859), but on investigation of their claim 
an order was made. disallovviiTg^hcir claim, on the 23rd December 1872. In June ^§73, 
the defendants paid off the mortgage-debt, and were put into possession by tho mortgagee. 
In October 1873, M and T put uji the land for sale in execution of their decree, and tho 
plaintitf became tho X)ur(;haser. On seeking to obtain possession, the plainlilT was resisted 
by tho defendants, vvl^se claim was allowed by the Subordinate Judge after inquiry. Thd 
plaintiff, therefore, brought this suit under s, a*i5 of the Civil Procedure Code (Act XIV. 
of 1882). The lower (vOurCs rejected his claim. On np]>eul to the High Court, held that 
where, under .s. 2t0of the Civil Procedure Code (Act N^lIT.of 1859), or the corresponding 
sections (278 to 283) of the Civil Procedure Codes of 1877 and 1882, an order has been passed 
against any person making a claim to proiierty under attachment, such person may bring 
a suit to cistablisli his title to tho property within one year from the date of such order, 
but, in default of his bringing .such suit within the prescribed time, he is precluded from 
asserting his title agaiiitt the auction-purchaser, whether as plaintiff or defendant. In 
the present case an order had been p^tssod against the defendants under sf 2i6 of the Civil 
Procedure (Jode, 1859, on the 23rd December 1872 ; and as^ithoy had brought no suit with- 
in a year from that date, they could not now contest tho plaintiff’s title to tho property. 
The Befendanta, however, having, since the date of thfi^said order; paid off the mortgage, 
it wodld be contrary Ip justice, equity, and good conscieuco for the Court to 
a.*'>sist thtf plaintiff in obtaining possession, unless ho paid tho defendants the amount paid 
by them to the mortgagee to free tho property from tho incumbrance. — Nilo Pauduraug 
f>. Rama Patloji, I, L. B., 9 Bora. 35. [July ^31 1884.] ^ 

An order having been p^sed on the 10th August 1877 under ». 269 of the Code ol 
Civil Procedure, 1869, cancelling delivery of possehsion of land brought to sale, and piir- 
eha^ by a decree-holder, no suit was brought by the decree-holder to c-stablish his nght>e 
to the laud until 1883. ffeld that tho repeal of s. 269 of the skid Code * on Isfc October 
1S77 did not deprive the order of the XOth August 1877 of tho effe‘jt it possessed when 
p v'SHcd, and therefore that tho suit was burred by limitation. Koylash Ohunder Paul 
(’jiowdhry v. Preonath Itoy ( ’howdhry (1. L. ll., 4 Cal Olo) and Oopal (’hundor Mitter v, 
Mohosh t/’hundor Boral (I. L. It., 9 Cal. 230j di.stirjguisij*Kl.— Veiikat&ohala v. App&thorai, 
I. L. ll., 8 Mad. 134. [Nov. 11, 1884. j 
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§ ATTACHED certain laud and a house in execution of a decree against U. M put m 
a claim under a. 278 of the Code of Civil Procedure, alleging that he was in possession 
08 purchaser from li. The claim was rejected. No suit was brought by M to contest this 
order. 8 purcluised the said laud and house in execution, and obtained a sale*certiflcate. • 
lu 1884 8 su^ M to recover possession of the land anfi house, alleging that in oxecutiotr- 
proceodings iu 1882 he InuBbeon put possession of the land, but not of the house^ 
which was found locked up the Court amin, and that M prevented him from enjoying 
both the lana and house. M pletided that S had never been put into possession, and 
again set up his title as pureTiaser from 11 and possession under such title.* The Muusif 
found that 8 had been ])ut into formftl or constructive possession of the laud, but not vof 
the house, and decreed the claim. On appeal the District Jydgo held tliat 8 waS' botmd 
to proceed awjording to»tlje provisions of s. 835 of the Co(16‘;of Civil Procedure totwiovor 
possession, and could not bring a separate suit. Held that, whether there ha<f^,^ OP legal 
delivery or not, the suit was not barred. — 8evu Muttusami, t. L. JC, 10 MatLaio. [Seff , 

11, 1886.J 

^ L — Of Arrest and Imprisonment 

• * 

336. A judgment-debtor may be arrested in execution of a decree at Extending to 
Place of judgment-debtor’a any J‘<>ur aiul on any day, and shall, as soon as ^ 

imprisonment. practicable, be brought Jocforc the Court, and his 

imprisonment may be in the civil jail of the district in which the Court 
ordering the imprisonment is situate, or, when such jail do<j3 not aiford suit- 
able accommodation, in any other place which the Local Government may 
appoint for the confinement of persons ordered by the Courts of such dis- 
trict to be imprisoned : • 

Provided as follows : — * 

(а) for the purpose of making an arrest under this section, no dwelling- 

house shall be entered after sunset^or before si^irise, and no outer floor of a 
dwelling house shall be broken open. But, when the ollicer authorized to 
make the arrest has duly gained access to any dwelHi ';-hoiise, ho may un- 
fasten and open the door of any room in wdiich Jje has reason to believe the 

jud§hient-debtor is to be found : Provided that, if the room be in the actual 
occupancy of a woman wlio Ts not the judgment-debtor, and wlio, according 
to the customs of the country, does not appear in public, the officer shall 
give notice to her that she is at lilierty to withdraw ; aud,^ fter allowing a 
reasonable time for her to withdiaw,*and giving her every reasonable facility 
for withdrawing, he may enter such room for the purpose of making the 
arrest*: 

(б) when the decree in execution of^ which a judgment-debtor is arrest- 

Proviso • ed is a decree for money, and the judgment-debtor 

pays the amount of the decree ^nd the costs of the 
arrest to the officer arresting him, such officer shall at once release him. 

The Local GovernmeiA may, by notification published in t\ie ofiScial 
Gazette, direct that, NTlienever^a judgment-debtor is arrested in execution of 
a decree for 'money, and brought before the Court under this section, tlfe Court 
shall inform him that he may apply under Chapter XX. to l>e declared an 
insolvent, and that he will be discliarged if he has not committed auy«act of 
b^d faith regarding the subjtct of his application, and if he pjaces all his pro^ 
perty in possession of a receiver appointed by the Court. 

If, after such publication, the judgment-debtor express his intention so 
to apply, and it he furnish sufficient security that he will appear when called 
upon, and that he will, within one month, apply under section 344 to be de- 
clared an insolvent, the Court shall release him from arrest : * 

But if he fails so to apply, the Court may either direct the security -to 
be realized, or commit him to jail in execution of the decree. 
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In the case of a surety such security may be realized in manner provided 
by section 253. 

Acr X. of 187T> 8- 836, cl. 6, applies to Small Cause Court debtors, and such persons 
can obtain the benefit of chap. 20 of *tfaat Act by applying to a Court which has juris- 
diction under that chapter.—Syed Moidin o. Sunaaramufthia, I. L. B., 2 Mad. 9. 
[Sep. 20, 1878.] ’ ^ ^ 

It is not necessary that a special order of dourt shoijd be made, empowering an 
officer authorized to arrest a parda-if4shin lady to enter the zanan^ of the house in which 
she resides. Under s. 386 of the Civil Procedure Cl>de, if the officer is able to enter the 
house, he may break into an;^ room in the house, including the zan&n&, in order to effect 
the arrest.— kadumbinde Dossee (8. M.) v. Koylashkaminee D^ssee (S. M.), I. L. B., 
7 Cal. 19. [Mar.Xl881.;i 

Wabbant of arrest directed, notwithstanding previous proceedings in attachment, 
the Court being satisfied that the judgment-debtor was determined to evade, if possible, 
the payment of his debt.— Cheua PemAji r. Ghelabhai NArandas, 1. L. B., 7 Bom. 801. 
[Jam 29, 1883.] * « . ^ ^ 

A JtrDOHBNT-DBBTOB, having been arrested in execution of a decree of the High Court 
in its original civil jurisdiction, and brought before the Cburt under the provisions of 
8. 886 of the Code of Civil Procedure, claimed to be discharged on the ground that he in- 
tended to apply to the Court tp be declared an insolvent cither under the provisions of chap. 
20 of the Code or of 11 A 12 Yic., c. 21. Held that the judgment-debtor, on express- 
ing his intention to file a petition and schedule under 11 & 12 Vic., o. 21, and comp^ing 
with the conditions of s. 886 of the Court of Civil Procedure, was entitled to be discharg- 
ed . — JEx parte Pinsent, 1. L. B., 8 Mad. 276. [Feb. 6, 1885.] 

A Shebiff’s officer, oAhis own motion, delivered over to the officer in charge of the Ali- 
porp Jail, a judgment-debtor who had been duly committed to the Presidency Jail. Held 
that the imprisonment was ufilawful ; that the delivery over to the officer in charge of the 
Alipore Jail amounted to a release ; and that the prisoner was entitled, therefore, to be dis- 
charged.— Shamsonessa Begum V. ^one Love, I. U B., 11 Cal. 627. [May 7, 1885.] 

Ss. 336 and 349 of tjio Code of Civil Procedure, 1882, are applicable to judgment-debt- 
ors under arrest, but not committed to jail. A judgment-debtor committed to Jail can 
only be discharged under s. 341 ^— re Quarme, I. L. B., 8 Mad. 603. [July 10, 1^5.] j. 

Mabbibd women, against whom personal decrees {pr debt have been made, are not 
exempt from arrest or imprisonment in execution of such decrees under the Code of CivU 
Procedure.— Lakshmana v. Kullamma, I. L. B., 9 Mad. 99. [Oct. 23, 1885.] 

Extending to 337. Every warrant for the arrest of the judgment-debtor shall direct 

C. Courts. Warrant for arrest to direct officer entrusted with its execution to bring 

judgment-debtor to Ira brought him before the Court with all convenient *speed, 
unless tht amount which he has been ordered to 
pay, together with the interest thereon and the costs (if any^ to which he ia 
liable, be sooner paid. 

A Shbbiff’s officer, of his own motion, delivered over to the officer in charge of the Ali- 
pore Jail, adjudgment-debtor who had been duly committSd to the Presidency Jail. Held 
that the imprisonment was unlawful ; that the delivery over to j.be officer in charge of the 
Alipore Jail amounted to a release ; and that the priscccr was ciftitled therefore to be dis- 
charged.— Shamsonessa Begum < 0 . Anne Love, I. L. B., 11 Cal. 627. [May 7. 1886.] 

Ditto. The Local Government may, from time to time, prescribe sca1cS| 

Scales of subsistence-allow- graduated according tp rank, race, and nationality, 
ances. * of mohthly allowance payable for the subsistence 

of judgment-debtors. e 

Ditto. 339. No judgment-debtor shall be arrested in^xecutibn of a decree, 

Judgment-debtoPs subsist- unless and until the decree-holder pays into Court 
enco-money. t such sum as, having regard to the scales so fixed, 

the Judge thinks sufficient for the subsistence of the judgment-debtor from 
his afrest until he can be brought before the Court. 
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l^hen a judgment-debtor is committed to jail in execution of a decree, 
the Oourt shall fix for hjs subsistence such monthly allowance as he may bo 
entitled to according to the said scales, or, where no such scales have been 
fixed, as it considers sufficient with reference to the plass to which he belongs. 

The monthly allowance fixSd by^the Court shall be sjipplied by the party 
on whose apjplication th^ decree has been executed by monthly payments in 
advance before the first d|ty of each month. ^ 

The 'first payment shall beynade to the proper officer of the Court for 
such portion of the current month as remains unexpired before the judgment- 
debtor is committed io jail, and the subsequent pa/ments (if anf^ shall 1>6 
made to the officer in charge of the jail. ^ ^ 

340 . Sums disbursed by the decree-holder for the subsistence of the Expending’ to 

Subswtenoo money to bo judgment-debtor in jail shall be deemed to be costs S. 

costa in suit. . in the suit : • . . . /• ^ 

Provided that the judgment-debtor shall not be detained in jail or 
arrested on account of any su|n so disbursed. 

BoIosm of judgmont- 341. The judgment-debtor shall be discharged Ditto, 
debtor. from jail •• 

(а) on the amount mentioned in the warrant of committal being paid 
to the officer in charge of the jail ; or 

(б) on the decree being otherwise fully satisfied ; or 

(c) at the request of the person on whose application he has been im- 
prisoned ; or „ 

(d) on such person omitting to pay the allowance as hereinbefore 

directed ; or * ^ ^ 

(^ if the judgment-debtor be declared an * insol vent, as. hereinafter 
provided ; or 

(y*) when the term of his imprisonment, as limited by section 342, is 
fulfilled : 

Provided that, in the second, third, and fifth cases mentioned in this 
section, the judgment-debtor shall not be discharged without the order of 

the Court. . . • i u j- 

A judgment-debtor discharged ainder this section is not thereby dis- 
charged from his debt ; but he cannot be re-arrested under the decree in 
execution of which he was imprisoned. 

The decree in an administration-suit direct^ A, a party to the suit, to pay over a sum 
of money, which s^e admitted was in her hands, to her own attorney in the suit, to be ap- 
plied by him as directed by the decree. A refused fo pay over the money, aud sue was impri- 
soned for disobedience to»*-he Court’s order. After she had been iif prison for six moiitlis, 
she applied to the Judg^of the Court below, under Act X. of 1877, s. 341, to ]je dischatg- 
ed. This order was refused. JTeiti, on appeal, that the procjeeding under which A had been 
imprisoned was not in exMution of a decree, but that she was imprisoned under Pjoews 
of contempt, and that the provision^of ss. 341 and 342 did not apply to the case.ir-Maftiii 
V. Lawrence, I. L. E., 4 Cal. 666. [Jan. 13, 1879.] • * ^ 

In the execution of a decree payable by instalment the judgment-debtor cannot bo 
arrested aud imprisoned separately for default in the payment of each instalment. l)a- 
modar Shaligr^m v. Malh^ri, I. L. R., 7 BoiE. 106. [Sep. 7, 1882.] ^ 

The discharge of a judgment-debtor before imprisonment on account of the nou- 
payment of the subsistence-money for the debtor is ntf bar to the debtor being re-arrestea, 

— Subba V. Venkifia, I. L. 8 Mad. 21. . [Oct. 16, 1884.] 

Whebb the warrant of committal to jail has been made out, the disQ^rge of tho 
defendant whilst in coufluement in the Court-house, for non-payment qf the instalment 
of subsistence allowance, is a discharge from jail within tho meaning of s. 341 of thy 
Code of Civil Procedure (Act XIV. of 1882).— Timdpa Shanbhog v. Maneshvar Kfishi, 

I. L. B., 9 Bom. 181. [Nov. 28, 1884.] 
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Extending to 
Provincial S. 
C. Courts. 


Ditto. 


Ss. 836 and 349 of the Code of Civil Procedure, 1882, are applicable to JudgmonjHlebt* 
ors under arrest, but not committed to jail. A jiidgment-dobtor committed to jail oau 
only bedisoharged under s. re Quarme, I. L. It., 8 Mad. 503. [July 10, 1886.] . 

A Jt?]>QM£NT-DEBTOB ooco asfestcd and imprisoned in execution of a decree cannot^ 
under the Civil Procedure Code, be agmn arrested Wilder a fresh writ of attachment on' 
the same decree.— ^ecrbtary of State for India in Council a. Judah, I. L. K., 12 Cal. 
662. [April 1, 1886.]* • # • • . 


•Imprisonment not to exceed 
six months. • 


*342. No pei^pon shall be imprisoned in exe- 
cution of a decree for a longer period than six 
• • ^ months ; « 

or for a longer period than six weeks if the decree be for the pay- 
Whon not to exceed six ment of a sum of money not .exceeding fifty 


weeka 


rupees. 


Held by a majority of tlig Full ilench (Sar',^eat and Baylgy, JJ., dissenting) that a 
juftgment-debtor, imprisoned in satisfaction of the decree againsi him under Act VIII. 
of 1859, is not entitled, under Act X. of 1877, to be released on the coming into opera- 
tion of the latter Act, if he have then been imprisoned €or fliore than six months but lesa 
than two years.— In the Matter of the Petition of Uatansi Kalianji, 1. L. K., 2 Bom. 148. 
[Oct. 13. 1877.] ^ 

The decree in an administration-suit dirocted A, a party to the suit, to pay over a sum 
of money, which she admitted was in her hands, to her own attorney in the suit, to be ap- 
plied by him as directed by the decree. A rolnscd to pay over the money, and she wius im- 
prisoned for disobedience to the ('ourt's order. After she liml been in prison for six months, 
she applied to the Judge yf the Court below, under Act X. of 1877, s. 341, to bo discharg- 
ed. This order uas refused. on appeal, that the proceeding under which A had 

beSn imprisoned was not in execution of a dc.Tec, but that she imprisoned under pro- 
cess of contempt, and that the j)rovi'»ious of s>«. 341 and 312 did not i^pply to the case. — 
Martin t».«Lawrcucc, I. L. R., 4 Cal. G53. [Jam 13, 1879.] 

The defehdaiit was arrested Cefore judgment, and, on the 5tli February 1883, com- 
mitted to jail under s. of the Civil Procedure Code. On theOtli Marcii following, a 
decree in the suit was passed ugain.st him. On the 28th July, the defendant being then 
still in jail under the order of yie 5th February, Ibc plaintiff took out a fiesli wiirrant of 
arrc>t in execution of the decree, and sought to have the defendant further imprison^ for 
the full pcriod*of six month'^ limited by 312 of the Ciftlc. that the defendant could 
be re-committed to jail, in execution of the rl-Kjroo, only for siudi a i>criod as, together with 
the period of iiiiprisonmenl that had elap.^od since the parsing of the decree, would com- 
plete a period of six ffiouths, and that, coum- i gently, he would he entitled to bo libenited 
on the 5th September 1883. ImpriMmment under s. 5Hl becomes, after decree, iinjirison- 
meiit in execution of the decree, and the iinnrisonrnont suffered after that <lato mn4 con- 
sequently be taken into consideration in calculating the period of six inonllis, wlfh-h, by 
8. 342 of the Code, is the limit allowed f#r an iinprisonnicMit in excc.ution of h decree.— 
Ghanasharadds Goorsamull v. Johdrimull Kcdariiiath, I. b. R., 7 Bom. 431. [Aug. 31, 
1883.] , 


343. The offi(?er entrusted with the execution of the wj^rrant shall on- 

Endorsonftnt of warrant. dorse thereupon tl.o djiy on! and th.) manner in 
which it was executed, and, it the latest day spe- 
cified iij the warrant for the return thereof ht^ V>een eico(jded, the nmson of 
the delay, oi*if it was not executed, tlie reason why it was nob executed, and 
shall return the warrant with such endorscMnent to the Court. 

If the endorsement is to the effect that such officer is iinahlo to execute 


the warrant, th% Court shall exarairie^hirn on o^th touching his alleged iu- 
ability, and may, if it thinks fit, suininon and examine witnesses as to such 
inability, and shall record the'result. ^ ^ 

Where a warrant issued by a Subordinate Court, directing the nazir to arrest a judg- 
ment-debtor in execution of a decree, was entrusted by the nazir to a subordinate for exe- 
cution by cndorsfiig his name upon it, held that there is nolbing in the Civil Procedure 
Code to prohibit a naxirfrom authorizing a deputy to (#xecnt,e a narraiib of arrest for him, 
and that his widorsoment must be regarded ns primd facie eviilcnee of the snilhority of tho 
persou to whom the warrant is delivered to execute it. Held that it is most d^irable^ 
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^•hen the nazira of the Subordinate Courts dele.sfate the duty of executing vrarrants of 
ur rest, Jjijiat- they should confer the authority in more clear and explicit terms than are ex- 
pressed by a mere indorsement, and that they should be careful in selecting proper pprsons 
tio discharge that duty, bearing in mind, as far as circumstances permit, the position and 
caste of the party to be arrested, so as 1o avoid, through the i^edium of Court-process, sub- 
jecting any such party to perj^inal iiihignitv or olfence. Further, that it is important that 
the person chosen should ho made acMpiainIcd with the contents yt the warrant, in order 
tliat he may b#able to infornl the judgnfonl-dolitor at^vhose suit and for what amount he 
is being taken into custody. A-Vhore a wan ant for the.arrestoS the judgmen^i-dobtor had 
Wen executed, and an indorsement Uiereon, professedly under s. 343 of the Civil Prqpc; 
dure Code, was irregularly made by thonaib na/dr, he not having been “ the ofifpor entrust- 
ed with the execution of^lie warrant,^’ held that such irregul(frity*did not icyralidal^ tje 
arrest. — Abdul Karim v.Tfiullen (J.), I. L. It., (5 All. 385. [May 21,* 1884.] 


CTTAPTKR XX. 

Oi Insolvent JuDOMKNT-DEBffORS. ^ 

« ... 

344. Any judginent-dehtor {irro.st(*d or imprisoned in execution of a 

Power to apply for declara- tl«!C!«ee for tnonciy, or against whose property an or- 
tion of insiolvoncy. der of attaedinmnt has been made in execution of 

such a decree, may apply in writing to he declared fn insolvent. 

Any holder of a decree for money may apply in writing that the judg- 
ment-debtor may be deedared an insolvent. 

Every such application shall be made to the District Court within the 
local limits of whose jurisdiction the judgment debtor, resides or is in cus- 
tody. 

The Deputy Commissioner of Akvab, sitting as District Judge, has power to enter- 
tain applications under Act X. of 1877, c|^;ip 20. S. (> (d) of that Act interposes no ob- 
stacle in the way of his dealing with .such applications^ lior does tho exorcise of such power 
in any way “ affect the jurisdiction of the Ro(iorticr of Rangoon silting a.s an Insolvent 
Court ill Akyab” within the moaning of that section. — Cn re Hamed, I. L. B., 4 

Cal. 94. [June 20, 1878.] 

'PfIE effect of Act X. of 1877, 8. 5, coupled witli .sch. 2, i.slo render the whole of (diap. 
20* (relating to in.solvcnt debtors) ii^applicable to a Miifa.ssal Small Cause Cotirt, notwith- 
standing the words “ any Court other than a Disi riot Court ” and any Court situate with-- 
in his district, wliich occur in that section. (^)n'JtM|uei)ny the (Tovernrr nt Resolution of 
3rd A}»ril 1878, investing the Judge of the Siuall (\*iU'8o Court at Alnifbd >ad with powers, 
under the said chapter, to ailjudicate in inso^eiicv matters, is uUra vires and invalid.— 
Lallu (tauosh e. Ranchhod Kahandas, I. L. R , 2 Rom. Gll. [July 2, 1878.] 

A pliRSaN applying under Act X. of 1877, s. 344, must satisfy the Court that his case 
conies within the provisions of s. 351, and the harden of proof lies upon him. An order 
dismi.ssiiig .^uch an i^pplicalion is ap])calablo under s. 588.-— Mumiaz llos.<eiii v. Brij Mohun 
Thakoor, 1. L. R., #Cal. 888, [Doc. 4, 1878. j Followed in 1. L. R., 6 Cal. IG8. , [Aug. 
11, 1880.] • 

There is no* appeal from an order made under Act X. of 1877, s. 351, infusing to 
grant an application to be made :fci insolvent. Tiie appeal allowed under s. 588, cl. 17, so 

far as an order under s. 36 [ is coiicerncil, on behalf of the ju(lgm 3 iit-crcditor onlv. 

Juggutjeebun Gooptoo w. Haro Ooomar 1. L. R., 5 Cal. 719. [Mar. 8, 1880.^ Bis- 
eonted from in I. L. R., 6 Cal. 168. [Aug, 11, 1880. j • • 

A jruoMENT-DEBTOR, having been arrestod in 1871, offered to place his estate at the 
disposal of the Court, and was examined on oatli ns to the particulars of the estafe, and 
dit^harged from custody. His estate was never taken possession of, imd part of it was 
^ subsequently disposed of by him to a stranger. Reid that ho was not liable to be arrest- 
ed again in execution of the decree.— Venkatakrishnil H. Coelho (P. G.), I. L. R., 6 
170, [Oct. 6, 18880 . 

The lower Court ordered the attachment of a house belonging to the judgment- 
debtor in execution of a money-decree passed against him by that Court. The judgment- 
debtor then applied to be declared an insolvent under s. 34*1. of the Civil *Prooedu re Code 
(Act X. of 1877). Reid that it could not entertain the application, — Purbhudis Velii v 
ChugUD R&ichaud, 1. L. R., 8 Bom. 196. [Feb. 15, 1883.] 
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Whek an application to ^ declared an insolvent, under s. 844 of the Civil Ppoedure 
Codoj was preferred, the, requirements of that section had not been fulfilled, as the appli* 
cant had not been arrests or imprisoned in execution of a decree for money, nor haa his 
’ property been attached in execution of such a decree. Eleven days after the application 
had been preferred, the applicanVs ][iroperty was att^hed in execution of such a decree. 
One of the creditors siab^uently objected to^he applicatim on the ground that when it 
was preferred the requirements of 8. 344 had not been fu^llled. Keld ^hat the applica- 
tion should not on that ground haVh been dismissed. — Makhan Lai e. Oulzari Mai, I. L. B., 
6 All. 289. ' [April 9, 1884.] 

* ' A JXTDOMENT-DEBTOR, having been arrested in execution of a decree of the High Court 
in its original civil juyisdkstion, and brought before the Court under the provisions of s. 
336 of the Code of Civil Procedure, claim^ to be discharged oif the ground that he in- 
^ tended to apply to the Coivrt to be declared an insolveut either under the provisions of chap. 
'20 of the Code or of 11 A 12 Vic., c. 21. Held that the judgment-debtor, on express- 
ing his intention to file a petition and schedule under 11 A 12 Vic., o. 21, and complying 
with the conditions of s. 336 of the Code of Civil Procedure, was entitled to be discharged. 
— •parte Pinsent, I. L- R.,«8 Mad. 276. [Peb. 6, 1885.] » 

The plaintiff Gangadhar obtained a decree against the defendant. In execution, of 
that decree, certain property was attached on 5th Mar^h 1C81. Although the judjnnent- 
debtoT was not arrested in execution of that decree, nevertheless he, on the 18th October 
1882, applied to the CourWf the Subordinate Judge to be declared an insolvent under 
8. 344 of the Code of Civil Procedure (Act XIV. of 1882). He was declared an insolvent 
under that section, and the nazir of the Court was appointed a receiver on 22nd Decem- 
ber 1883. The receiver proceeded, under the direction of the Court, to convert the pro- 
perty of the insolvent into money under s. 356 {a) of the Code. Certain immoveable 
property was purchased by the petitioner Tukariini for R». 1 ,032 on 4th December 1884. 
Tiikdram, after some tim3, presented an application, in which he stated that, inasmuch ns 
the insolvent had not been arrested in execution of the decree obtained by Gangadhar, 
the Court had no jursidictiou ; and he prayed that, if such was the case, the sale should 
be set aside, and the money returned to him. No appeal was preferred by the judgment- 
creditor,^ or other creditors of the insolvent, against the order of insolvency made under 
8. 351 of the 'Code. The 8ub<^irdinate J udge referred the following question to the High 
Court, eiz.f “ whether. a Court, which has declared the insol veucy of a judgment-debtor, 
can dire(;t the receiver to proceed under s. 356 of the Code and complete any sale, though 
the purchaser objects to the direction on the ground of want of jurisdiction in the Courti 
which ohjeclioii seems to the Court to be valid, but too late.” Held that as the heclara- 
tiou of insolvency was ultra vires, the Subordinate Je.dge should take no further steps to 
give effect to it, but leave the parties concerned to take such measures as they may he 
advi.sed.— Grangadhar Bhivrav v. Datto Krlsnhaji, I. L. R., 9 Bom. 368. [Fob. 26, 1885.] 

The decree-holder respondent in an apjieal from an order refusing an application by 
the judgment-debtor for declaration of insolvency under s. 344 of the Civil Procedure 
Code, died, and the judgment-debtor, appellant, took no steps to have the legal represent- 
ative of the deceased substituted as respondent in his place. Held that art. 171 B., sch. 
2 of the Limitation Act (XV. of 1877), applied to the case, and that, as no one bad been 
brought on the record to represent the deceased respondent within the period prescribed, 
the appeal must abate. Per Mahmood, J,, that whatever the po.sition of the parties might 
have been in the regular suit, in the insolvency-proceedings the iudgmept-debtor occupied 
a positiou^analogous to that of a plaintiff, and tho decrce-holderoccupiM the position of 
a defendant. Naraiii Das v. Lajja Ram (1. L. R., 7 All. 693) distinguished.— Rameshar 
Bii^h ». Bisheshar Singh, I. L. R., 7 All. 734, [Mar. 30, 188^.] 

A jUDoacENT-DEBTOB arrested in execution of a decree for money, who has not, on 
his committal to jail, expressed his^ intention of applying to bo declared an insolvent un- 
der chap. 20 of the Code of Civil Procedure, is nevertheless entitled during his im- 
prisonment to make an application for that purpose ; and the Court may, under s. 349, 
pending the hearing of such application, release him 5n his finding security to appear 
when called upon. The word ” arrest ” in s. 349 should be read as meaning " under deten- 
tion or “ detained in custody.” * In deciding whether or not a payment made to a parti- 
cular creditor amounts to an unfair preference within the mganing of. s. 361 of the Code, 
the Courts may fairly (where there is no other reason for impeaching the transaction as an 
unfair preference apart from the provisions of the Insolvent Act) refer to, and be guided 
by, the provisions of the Inwlyent Act, which treats a transaction as an unfair preference 
only when it has occurred within a limited time before the insolvency-proceedings. Where 
the Legislature has provided two methods^ by which a debtor can obtain protection from 
arrest •vt other serious oonsequeoces, and if one of those methods, in any particular oase^ 
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tarns out to be more favourable to the debtor than the other, the Courts will not deprive 
liim of that advantage.— In the Matter of Hastie, I. L. B., 11 Cal. 461. [April 8, 1886.3 


346« The application, when made by the^ judgment-cfebtor, shall ^ sot 
Contents of application. ^ ^ortlv • ^ 


(os) thee fact of his*arrest or imprisonment, or thal an order for the at- 
tachment of his property "has been made, the .Court t)y whose onder he was 
arrested or imprisoned, or by wWch the order of attachment was made, and^ 
where he has been arrested or imprisoned, the place iiv whjch he is ift custom’ ; 

(6) the amount,* kind, and particulars of his pmpert^^ and tlie^y.ilSh of 
any such property not consisting of money ; • • 

(c) the place or places in which such property is to be found ; 

(of) his willingness to put it at the disposal of the Court ; 

(e) the amount^dd particulars of all pecuniar^ claims against him ; aad 
{/) the names and residences of his creditors, so far as they are known 
to, or can be ascertained Wy, him. 

Tlio application, when made by the holder of a decree for money, shall 
act forth the date of the decree, the Court by Tvhich it was passed, the 
amount remaining due thereunder, and the place where the judgment-debtor 
resides or is in custody. 


346k Tiie application shall be signed and verified by the applicant in 
Subscription and voriHca' manner hereinbefore presorfl)ed for signing and 
tion of application. verifying plaints. * 

347« The Court shall fir a day for hearing the application, i^d shall 
Sorvioo of copy of applica- cause a copy thereof, with a notice in writing of the 
Won and notice. tinni and place at which it will bo heard, to bo 

stuck up in Court, and served at the applicant’s expense — 

,iyhere the applicant is the judgmeiit-debtor — On*the holder of the decree 
in execution of whicli he wa*^ arrested or imprisoned or the order of attach- 
ment was made, or on the pload»‘r of such decree-holder and oi’ the other cre- 
ditors (if any) mentioned in the application : 

whore the applicant is the deci^c-holder — on the judguient-debtor or 
his pleader. 

The Court may, if it thinks fit, publish, at the applicant’s expense, the. 
application in such ofllcial Gazettes and phblic newspapers as it thinks fit. 

Where the applicant is the judgineut-jdebtor, the Court may e\oiTigt him 
from any payments under this section if satisfied that ho is unable to make 
them. • 

» 

348. The Court may Itlso, if it thinks fit, cause a like copy and notice 
Power to serve other crodf- to be^served on any otlior person alleging himaelf 

tors. to be a creditor of the tgpplicant, and applying for 

leave to be heard on the application. * 

* 

349. Where the judgm^nt-debtor^is under arrest, the Court may, pend- 
Powers of Court as to judg- ing the hearing under sectioit 350? order him to 

tnent-debtor under arre.*4t. be immediately comnxitted to jail, or leave him in 
the custody of the oificgr to whom the service of the warrant was entrusted, 
or release him on his furnishing sufficient security that he will appear when 
called upon. ^ 

A ssouBiTY-BOND gi^ea under the provisions of s. 840 of the Code of Civil Procedure, 
1882, for the produotioa of a judgment-debtor when called upon, cannot beeaforoed sum* 
mrily.— Moidia v. Ghaadu, 1. L. R., 7 Mad. 278, [Cot. 3, 1888.] 


G. P. 38 . 
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•4 

Ss. 336 and 349 of the Code of Civil Procedure, 1882, are applicable to judpnent-debt- 
ors under arrest, but not committed to jail. A judgment-debtor committed to jail can only 
be discharged under s.' 341. — In re Quarme, 1. L. K., 8 Mad. 503. [July 10, 1885.] . 

A jrDOMBNT-DEBTOB onoc^arrpsted and imprisoned in execution of a decree cannot, 
under the Civil Procedure Co'de, be again arrested under a fresh writ of attachment on the 
same decree. — Secretary of State for India in Council v.Oudah, I. L. B., 12 Cal. 652. 
[April 1, 1886.] ‘ i • % 

360." On the day so fixed, or on any subsequent day to which the €k>urt 
^ v adjourn the hearing, the Court shall examine 

roce uro a oanng.^ , judgment-debtor, in the^ presence of the per- 

sons on whom such notfce has been served or their pleaders, as to his then 
circumstances and ad to his future means of payment, and shall hear th9 
said decree-holder, the other creditors mentioned in the application, and the 
other persons (if any) alleging themselves to be creditors, in opposition to 
the judgment-debtor’s distlharge ; and may, if it thinks , fit, grant time to the 
said decree-holder and other creditors or persons to adduce evidence showing; 
that the judgment-debtor is not entitled to be (declared an insolvent. 

36'- « Court 1. rttuiied- 

(а) that the statements in the application are suV>8tantially true ; 

(б) that the judgment-debtor has not, with intent to defraud his credi*' 
tors, concealed, transferred, or removed any part of his property since the 
institution of the sui/; in which was passed the decree in execution of which 
he was arrested or imprisoned, or the order of attachment was made, or ai 
any subsequent time ; 

(c)nthat he has not, knowing himself to be unable to pay his debts in full^ 
recklessly contracted debts, 6r given an unfair preference to any of hia credi* 
tors by any payment or disposition of his property ; 

{d) that he has not committed any other act of bad faith regarding the 
matter of the application,* 

the Oourt may declare him to be an insolvent, and may also, if it thinka 
fit, make an order appointing a receiver of his property, or, if it does not 
appoint such receiver, may discharge the insolvent. 

If the Ck>urt is not so satisfied, it shall make an order rejecting the ap« 
plication. 

• 

A PERsqv applying under Act X.^f 1877, a. 344, must satisfy the Court that his 
case comes within the provisions of s. 351, and the burden of proof lies upon him. An 
order dismissing such an application is appealable under s. 588. — Mumtaz Hosseiu e. BriJ 
MohuB Thakoor, I. L. B., 4 Cal. 888. [Dec. 4, 1878.] Followed in 1, D. B., 6 Col. 168. 
[Aug. 11, 1880.] « 

An dppeal lies against an order passed under s. 351 of Act X. of 1877, although 
it was an order refusing to declare petitioner an insolvent. The words used in cl. d of s* 
351, “ |/he matter of the application,” embrace thecinsolvency, and all the facts and oir- 
cumstancM material to explivn the insolvency. Acts of bad faith towards creditors just 
at the period at which the applicant was contemplating insolvency may be held to be part 
of th^ matter of the application. A Judge would not be CLxeroifiiug a right discretion 
under s. 351 if he refused relief in the case of persons who, although knowing that they 
had not the means of paying at the time the debt waV contracted, yet honesuy believ^ 
upon reasonable grounds that they would have the means of paying eventually. — Bavaohi 
Packi V. Pierce, Leslie, & Co., 1. L. B., 2 Mad. 219. [Mar. 31, 1879.] 

An order refusing to grant an application to be made an insolvent is appealable under 
cl. 17, 8. 688 of the C^de of Civil Procedure. Such an order must be considered to be one 
made under s. 3^1. — Nubbi Buksh v. Chasni, I. L. B., 6 Cal. 168. [Aug. 11, 1880.] 

J, IN pursuance of a previous agreement with B, and on being pressed by B, who had 
a pecuniary claim against him, assigned to B the whole of bis property by way of sale^ 
in consideration in part of B^s pecuniary claim against him. Meld that by such assign* 



287 


Sko. 352.] JUrSOLVENT JUDOMENTDEBTORS, , 


meat J did not give B an ** undue preference ” to his other creditors, within the meaning 
of 8. of Act X. of 1377.--’Joakim e. Secretary of State for India, 1. L. B., 3 All. 530. 
[Feb. 1881.] 

A JUTOMBNT-DBBTOB, having applied to be declared an insolvent under s. 344 of the * 
Code of Civil Procedure, entered th% name of A in the lut Of his creditors, together with 
the ainount of the debt. NOIcreditors appearing to oppose the appUcjption or prove their 
debts, the Court, without frapiing asch^ule us requir^ by s. 35^ declared the judgment- 
debtor an iusoivont under s. 351. tn a suit brought by A to recover the debt, held that 
as thfi^ provisions of s. 352 hatl not been followed, the declaration under s. 951 could not 
operate as a decree between the insotvent and A, and that A was entitled to a decree*'-^ 
Arundohala e. Ayyavu, I. L. B., 7 Mad. 318. [Mar. 3, 1884.1 ^ ^ 

Bbfobb rejecting an application by a judgment-debtor for a declaration Sfl' olvoncy 
with reference to the provisions of s. 351 (a) of the Civil Proccslure Code, it ia i.ooe88ary ^ 
that the Court should bo satisfied that the applicant has wilfully made false statements : 
unintentional inaccuracies are not sufficient grounds for rojeotiou. — Karim Bakhsh v, 
Misri Lai, I. L. B., 7 All. 295. [Jan. 23, 1885.] 

Thb plaintiff Oang^^dOiar obtained a decree against thi defendant. In executions of 
that decree, certain property was attached on 5th March 1881. Although the judgment- 
debtor was not arrested in exeeutiqp of that decree, nevertheless he, on the 18th October 
1882, allied to the Court of the Subordinate J udgc to be declared an insolvent under 
8. 344 of the Code of Civil Procedure (Act XIV. of 1882). He was declared an insolvent 
under that section, and the nazir of the Court was appointea a receiver on 22ud Decem- 
ber 1883. The receiver proceeded, under the direction of the Court, to convert the pro- 
perty of the insolvent into money under s. 35G (a) of the Code. Certain immoveable 
property was purchased by the petitiouer Tukaram for Bs. 1,032 ou 4th December 1884. 
Tukdram, after some time, presented an application, in which he stated that, inasmuch as 
the insolvent had not been arrested in execution of the de<;i’ee» obtained by Gang4dhar, 
the Court had no jurisdiction ; and he prajed tiiat, if such was the case, the sale should 
be set aside, and the money returned to him. No appeal was preferred by the judgment- 
creditor, or other creditors of the insolvent, against the order of insolvency made under 
6. 351 of the Code. The Subordinate JiAlgo referred the following question to^ho High 
Court, viz., ** whether a Court, which has declared the^insblveuoy of a j udl^ment-debtor, 
can direct the receiver to proceed under s. 366 of the Code and coipplete any sale, though 
the purchaser objects to the direction ou the ground of want of jurisdiction in the Court, 
which objection seems to the Court to be valid, but too R^eld that as the declara- 

tion off insolvency was ullra vires, the Subordinate Judge should take no further steps to 
give effect to it, but leave the parties concerned to take such measures as* they may be 
i^dvised. — Gangadhar Bhivrav v. Datto Krishnaji, I. L. B., 9 Bom. 368. [Feb. 26, 1886.] 

6. 351 (5) of the Civil Procedure Code contemplates a case of^c' ye concealment, 
transfer, or removal of substantive property asiuce the institution of the suit in which was 
passed the decree in execution of which the judgment-debtor was arrested or imprisoned, 
with intent to deprive the creditor or creditors of available assets for division ; and it does 
not covef* an omission by the judgment-debtor, in his application for a declaration of in- 
eolveucy, of a statement as to his right to demaftd partition of ancestral estate in which 
be is a sharer, especially where there is no evidence of any intent to defraud. — Sukrit 
Narain Lai v. Baghtmath Sahai, 1. L. B., 7 All. 445. [Mar. 3, 1885.] , 


Whbbb property has been made the subject of attachment^mder chap. 19 of the 
Civil Procedure Code, the right of an objector to assert his claim to be tbo tru^ owner of 
the property under s. 278, and tllb jurisdiction of the Court to entertain the objection, 
are not ousted by the mero^ircumstances that the judgment-debtor has boon declared an 
insolvent, and his property% 08 ted in it receiver under chap. 20. It is the judgmeut-de bur’s 
property only, not that of the objector, that is thus vesl^.-»-Paras Bam v. Karam Singh, 
1. L. B., 9 All. 232. [Jan. 11, 1887.] • 


362. The creditoni mentioned in the application, and the other persons 
Creditors to prove their allogfng themselves to»be cteditors of the 

debts. insolvent, shall then produce evidence of the amount 

and particulars of their respective pecuniary claims against him ; and the 
Court shall, by order, determine the persons who have proved themselves to 
be the insolvent’s creditors and their respective debts ; and shall frame a 

schedule of such persons and debts ^ and the de- 
claration under section 351 shall be deetiied'to be a 
decree in favour of each of the said creditors for their said respective debts. 


Sohodule to be framed. 



2U 


^ lySOLTEJSTT JUDGMBNT^DEBTORS. XS*cs. 363, 354.V 

A copy of every such schedule shall be stuck up in the Court-house. 
Nothing ill this section shall be deemed to entitle a partner in an fnsol** 
vent tirin, or, when he has died before the insolvency, his legal representative,' 
to prove in competition withetln^ creditors of the firm. 

A JcnoMiSNT-nEUTQB was declared an ins<^lvent * and arreceiver of his property ap- 
pointed under s. 35f Civil Procedure Code, and his creditors were ordered to come 

forward and prove their claims within a certain tifiie. No creditor oame fofwurd for that 
purpose w'ilhiu such time/and in eousequonoe the case wiCs struck off the illo, and the 
o^der appointing a receiver cancelled, and no scUedutc was framed under s. 352. Subse- 
quently a creditor ax>plied to have bis name entered in such schedule, if s/d that the 
applicant, nciwithstaudhig iio schedule had been framed, was an 'Vuiisclieduled ” oreditor, 
and was therefore entitled, under s. 353 of the Civil Procedure Code, to make the appU- 
oatiou. — Mudho Prasad o. lihola Nath, 1. L. R., 5 All. 208. [Jaii. 11, 1883.] 

A jUDOMENT-OEBTOii, arrested and imprisoned in execution, applied to be declared an 
insolvent, and included a luortgage-debi m his application. Notice was issued to the mort- 
gailtee, who failed to appear aivK prove his claim, and wms consequeutly omitted from the 
schedule prepared under s. 332 of the ('ode of Civil Procedure. A'reoeiver was appointed 
under s. 354 ; the whole of the property of the insolvent was made over to the receiver, in- 
cluding the nine fields mortgaged, which the iusolvcnlf heltl as tenant of the mortgagee. ' 
The receiver sold one out of tiie nine liclds to satisfy the creditors entered in the sohedule> 
and ultimately restored the r^naining eight fields to the judgment-debtor. The mort- 
gagee then sued to eject the judgmeut-ilebtor fordotault in pay meat of rent. The latter 
pleaded his discharge under s. 355. HhUI that the dUchargo did not affect the mortgage- 
debt, and mat a receiver is bound, as a condition of dealing with mortgaged property. La 
every case to pay off the mortgage, oven wlieii the mortgagee has not sought to bo placed 
iu the schedule — tiie position of the mortgugoe being essentially different from that of the 
unsecured creditor. Case' of Ciiolulal r. Sahaiisa (printed judgments for 1882, p. 80) 
di^»tiuguished. — Shridhar Narayau v. Atmaram Goviud, 1. L. It., 7 Horn. 455. [July 28, 
1883.] 

In July 1878, a pe 4 t*oti was dcclarol an risolvoiit under the provisions of chap. 
20 of the Civtl Procedure Co<>e. ^(iniy one creditor then proved his debt, and no sohe-> 
dale was framed. This, creditor having applied for llio sale of property belongiu)^ to the 
insolvent, uinUher crc<lilor, in May JL883, applied to prove his debt, and to have his name 
inserted in the schedule which the Court tiicn ordered to be framed. Held that such ap- 
plicatiou could not be treated as made under s. 353, as no schedule had beeu framed} but 
must be regarded as in tiic nature of a lender of proot| of debt uuder s. 352 ; timl it was 
governed by art. 178 of the Liuiiiatiou Act, 1877 ; and that, the right to applv having 
accrued at the date of the declaration of iusolvenc^^ the application was boyoud time. — 
Farshadl bal v. Chuuni IjuI, 1. 1j. it., 0 All. 142. [Dec. 21, 1883.] 

r 

353. Any creditor of the insolvent who ia not mentioned in such 
Apphoatioiis by unschedul- schedule may apply to the Court for pertuisaion to 
ed creditors. produce cevidence of the amount and particulars 

of his pecuniary claims against the insolvent, and, in case the applicant 
proveib himself to be a creditor of *th6 insolvent, for an order directing his 
name to be iiiserteU in the scliedule as a creditor for the debjb so proved. 

Anji creditor ineiitioned in tiie soliedule may app'iy to the Court for an 
order altering the schedule so far as regards the amount, nature, or parti- 
culars, of bis own debt, or to strike out the ,Jiame or^ no ther creditor, or to 
alter the schedule so far as regards the amount, nature, or particulars of the 
debt 6f another creditor. 

^In the case of any application under this section, the Court, after caus- 
ing such notiegs as at thinks tit to b6 served, at the applicant’s expense, on 
the insolvent and the other creditors, and hearing their objections (if any), 
may comply with or reject the application. 

364. Every order under .section 351 shall be published in the local 
Effect of ord 9 r appointing otiicial Gazette, and shall operate to vest in the 
rccoivor. receiver all the insolvent’s property (except the 

partiouiars specitied in the tirst proviso to section 266), whether set forth in 
hu application or not. 
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• »• 

Whbrb property has been made the subjeot of attachment under chap. 19 of the Civil 
Prooelkure Code, the right of an objoclor to assort his claim to be the true owner of the 
property uiider a. 278, and the jurisdiction of the Court to entertain the objection, are not 
ousted by the mere circiiinst:tneca that the judgment-debtor has been declared an in!k>iireut, 
and his'^property vested in a receiver under chap. 20. J!t is the judgment-debtor's property 
ouly^ not that of the objector, tiiat bj thus vested. — Paras ifain v. Karaui Singh, 1. L. B., 

9 All. 232. [Jan. 11, 1887. J • , • , 

366* Tho receiver appointed shall give sucji security as the Ooart 
HecGiver to give security n»ay direct, and shall possess hiinseirof all such 
and collect assets. property, except as aforesaid ; , * 

and on his certifying tliat the insolvent has yfaced him in« possesion 
Discharge of insolvent. thereof, or has done every tliinf in his '©r for 

that purpose, the Court may discharge the insol-'* 
vent upon such conditions (if any) as the Court thinks dt. 

Duty of receiver. • * 356. The receiver shall proceed under «th0 

^ direction of tlie Court — 

(а) to convert the property into money : 

(б) pay thereout debts, tines, and penalties (if any) due by the insol* 

vent to Government j ’ 

(c) to pay the said decree-holder’s costs ; 

{ii) to discharge, according to their respective priorities, all debts se- 
cured by mortgage of the insolvent’s property : 

(c) to distribute the balance among the sclietditled creditors rateably 
according to the amounts of their respective debts and without any pre- 
ference : 

and such receiver may retain,,as a remuneration for the perforanance of 
Hia right to remuneration. duties, a comini^ion, to be fixed by the Court, 

not exceeding the rate of tiye per centum upon 
the amount of the balance so distributed (the amount of the commission so 
DiAvery of surplus. retained beingdeciued* a* distribution), and shall 

d< 4 )iver the surplus (if any) to the insolvent or hia 

legal representative : 

Provided that, in any local area in which a dcclarattpr has been made 
under section 320 and is in force,* no sale of immoveable property paying 
revenue to Government, or held or let for agricultural purposes, shall be 
made* by the receiver ; but, after he has sold the otiior property of the in- 
solvent, the Court shall ascertain (a) t^ie amount required to satisfy the 
claims of the scheduled creditors after deducting the moneys already re- 
ceived, (6) the ini moveable property of the insolvent remaining unsold, and 
(c) the iiicuinJ^raiiG^ (if any) existing thereon, and slfall forward a state- 
ment to the Collector containing the particulars aforesaid ; and 4he»eupon 
the Collector shall proceed to raise the amount so required by the exercise 
of such of the powers couferrtal on him by sections 322 to 325 (botii inclu- 
sive) as he thinks fit, and subjeot to the provisiotis of those section^ so far 
as they may be applicable, and shall hold at the disposal of the Court all 
sums that may come to his hands by such exercise, * 

The plaintiff Gangadliar obtained a decree against tiie defendant. In execution of 
that dooroe, certain property was attacdiod on 5th Mawh 1881. Although the judgment- 
debtor was not airc-stod iu^exooution of that decree, uevortheloss he, on the 18tli October 
1882, applied to the Court of the Subordinate Judge to be declared an insolvent under 
B. of the Code of Civil Procedure (Act XIV. of 1882). Ho wa.s declared an insolvent 
under that section, and tho uaxir of the Court was appointed a receive# on 22ud Decem- 
ber 1883. The receiver^ prooeerled, under the direction of tho Court, to convert the pro- 
perty of the insolvent into money under s. 356 (»«) of tho Code. Certain immoveable 
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property was purchased by the petitioner Tuk&r&m for Bs. 1,032 on 4th December 1884. 
Tukar&m, after some time, presented an application, in which he stated that^^ ina8mid}h aa 
the insolvent had not been arrested in execution of the decree obtained by Gangidhar^ . 
the Court had no jurisdiction \ and he prayed that, if such was the case, the sale should 
*be set aside, and the money returned to him. No appeal was preferred by the judgment- 
creditor, or other creditors of the insolvent, against the order of insolvency n^e under 
B. 351 of the Code. .The*8ubordiuate Judge referred the following question to the High 
Court, viz.^ ** whether a* Court, which has declared the insolvency of a judgment-debtor, 
can direct the receiver to prqpeed under s. 356 of the Code and complete any sale, though 
the purchaser bbjects to the direction on the ground of want of jurisdiction in the Court, 
which objection seems to the Court to be valid, but too late.” Held that as the declara- 
tion of insolvisiicy was uljra moires, the Subordinate J udge should take no further steps to 
give effect to*it, but leave the parties concerned to take such m&sures as they may be 
advised. — Gang^har i^ivrpv v, Datto Krisn^ji, 1. L. B., 9 Bom. 368. [Feb. 26, 1885.3 

367. All insolvent discharged under section 35 1 or section 355 shall not 
Effect of diecharge. arrested or imprisoned on Recount of any of the 

^ scheduled debts. But (subject tPO the provisions of 

section 358) his property, whether previously or subsequently acquired (ex- 
cept the particulars specitied in the tirst proviso* to section 266, and except 
the property vested in the receiver), shall, by order of the Oourt, be liable 
to attachment and sale uiftil the debts due to the sc heduled creditors are 
satistied to the extent of one-third, or until the expiry of twelve years from 
the date of the order of discharge under section 351 or section 355. 

A JUDGMENT-DEBTOB oncc arrested and imprisoned in execution of a decree cannot, 
under the Civil Procedure* Code, be again arrested under a fresh writ of attachment on 
tho^'me decree. — Secretary of State for India in Council o. Judah, 1. L. B., 12 Cal. 652. 
[April 1, 1886.] 

358. If. the aggregate*amount of the scheduled debts is two hundred 
Declaration that insolvent rupees or a less sum, the Court may, and in any 
is discharged from liability. cEU4e after the scheduled debts have been satisfied, 
to the extent of one-third^ or after the expiry of twelve years from the Qirder 
of discharge,, the Court shall, declare the insolvent, discharged as aforesaid, 
absolved from further liability in respect of such debts. 

Ak insolvent, whe had proourod, and taken, and acted on an insolvency order, which 
had been granted to him because of the withdHiwal of the opposition of his creditors, by 
reason solely of his engagement to pay a certain sum monthly until the whole of his 
debts should be discharged, after his scheduled debts had been satisfied to the extout of 
one-third, applied under s. 358 of the Civil Procedure Code to be declared discharged from 
further liability in respect of his debts. Held that, under the circumstances, his application 
had been properly refused. — Downes v, Bichmond, 1. D. B., 5 All. 258. ^[Jan. 4, 1883.] 

• 

m 

Procedure in case of^dis- 359. Whenever, at the hearing under Section 

honest applicant. 350, it is proved that the applicant has — 

(a) been guilty, in his application, of any concealment or of wilfully mak- 
ing ^uy false statement as to the debts due by^im, or ftispecting the proper- 
ty belonging him, wheth^^r in possession or in expectancy, or held for him 
in trusff ; 

(5) fraudulently concealed, transferred, or removed any property ; or 

(c) commit(^d ayy other act of bffU faith r^ardiug the matter of the 
application, 

the Court shall, at the instance of any of his creditors, septence him, by 
order in writing, to imprisonment for a term which miy extend to one year 
from the date of committal. 

Or the Oodrt may, if it thinks fil^ send him to the Magistrate to be dealt 
with according to law. 
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^860. The Local Government may, by notification in the official Gazette, Extending to 
Inveqtment'of other Courts i^'vest any Court other than a District Court with 
with powers of District Courts, the powers conferred on District Courts by sbotiona , 

Tr^sfer of cases. 344 359 ^both inchisiye), and the District J udge 

may transfer to any Coprt sifuate Jn his district, anci^so invested, any case 
instituted under sectioi) 344. ^ • , * 

Any dourt so invested may entertain any application under section 344 
by any person arrested in execution of a decree of such Court.* ’ ^ 

Uedbb s. 860 of the Code of Civil Procedure, the Local tGovemment catmot ^ it a 
Mufassal Small Cause Court with the iusolveucy jurisdiction couiei^ed on vouite 

by chap. 20 of the said Code, inasmuch as, by reason of s. 6, 9 hap. 20 does lib' xtend to 
such Courts of Small Causes.— S4thu v. Yenkatardm4, 1. L. E., 9 Mad. 112. [Oct. 3, 1S86.] ' ^ 

• * PART II. ' 

OP incidental proceedings. 


CHAPTER XXL 


Of thk Deatb, Mabkiagb, and Insolvency of Parties. 


No abatement by party’s 
death, if right to sue sur- 
vives. 


361. The death of a^plaintiff or defendant 
shall not cause the suit to abate if the right* to 
sue survives. 

lUuBtrations, ^ • • 


(a.) A covenants with B and C to pay an annuity to B during C’s life. B and 
G sue A to compel payment. B dies before the decree.^ The right to sue survives 
to Of and the suit does not abate. 

(6.) la the same case, all Uie parties die before decree. The right to sue sur- 
vives to the representative of the survivor of B aud 0, and he may continue the suit 
against A’a representative. 

(c.) A sues B for libel. A dies, '{'he right to sue does not survive, and the 
suit abates. 

(d.) A, a member of a Hindu joint family under the Mitakshar^ law, institutes 
a suit tor partition of the faiiiily-pruporty. A dies leaviug H, a minor son, bis heir. 
Xhe right to sue survives to B, aud the suit^ucs uut abate. 


362. If there be more plaintiffs ov defendants than one, and ,any of 

Procedure incite of death '«“® survives to the 

of one of several plaMtiffa surviving plaintiff or plaintiffs alone, or i^aujist the 
or defendants, if right to sue lurviving defendant or defendants alone, the Court 
survive. ^ cause an entry to that efl'ect to be madg. on the 

record, and the suit shall procW at the instance^of the surviving plaintiff or 
plaintiffs, or against the surviving defendant or defendants. '' 


■ 

363. If there be mor^ plaintiffs than one, and any of them dies, and if 
the right to sue does not survive tb the surviving 
plaintiff or plaintiffs alone, but survives to him or 
them and the legal representatives of the deceased 
plainti^ jointly, the Court may, on the application 
of such legal representative, enter {^is name on the 


Procedure in cose of death 
of one of several plaintiffs 
where right to suesurvives to 
survivors and representatives 
of deceased. 


Ditto. 


Ditto. 


Ditto. 


The third (or lost) paragraph of this section has been repealed by Act XIV. of 1885, s. 3. 



Eitending tc 
Provincial S. 
0. Courts. 


Ditto. 
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record in the place of such deceased plaintiff, and the suit shall proceed ^t the 
instance of the surviving plaintiff or plaintiffs and such legal rept'esentative. . 

The provision of the Limitation^Act (XV. of 1877), soh. 2, art. 171, which gives a 
period of sixty days to a persofi claiming to be tlie legal ropresentutivc of a deceased plaint* 
iff under s. 863 or 366 o^the Code of Civil Proct,diire, does nOt apply to the representative 
of a deceased 3udgme&t!>oreditor claiming admission to continue oxecution-proceedings 
commenced by him. The ^ode of Civil Procedure (Act X- of 1677) does not provide 
that applicatfous for execution shall, like suits, ab^te by the death of the judgment* 
ct editor ; such a representative may, therefore, euiiie in at any time, as his coming in is 
contemplated in art. IJTO, .expl. 1 of sch. 2 of the Liinitutiou Act, subject always to the 
same conditiGus as woj,tld apply to his principal. — Gulabdas v. Laksliuiaii Narhar, I. L. K., 
3 Bom. 221. [April 3, 1879. J 

If a plaintiff die.s after decree, his representatives are not bound to apply within 60 
days to be made parties to the suit, but 1 ju\o the same time to lilc an appeal as the plaint- 
iff would havo had. The Civil Procedure Code, ss. 363 — 305, and the Limitation Act, 
sch 2, art. 171, do not apply to the ca.ve of a plaintiff dying' a^er decree. — iiamanada 
Bastri v. Minatchi Amni^il, I. L. R., 3 Mad. 230. 1881.J 

364. If, within the time limited by law, no application be made to the 
Procedure where no eppli- , Court by any person claiming to bo the leg^l repre- 
cation is made by represeiita- seiitativo ot a deceased plamtltl, the SUlt shall pro- 
live of deceased plaintiff. ceed at the instance of the surviving plaintiff or 
plaintiffs ; 

and the legal repre.sentative (if any) of the deceased plaintiff shall be 
made a party, and shell be interested in, and bound by, the decree passed in 
the suit, in the same manner as if the suit had proceeded at his instance con- 
jointly with the surviving plaintiff or plaintiffs, 

366. I<n case of the dea^ih of a sole plaintiff or sole surviving plaintiff, 

Procedure in oaeo of death ^ ?“ 

of sole, or sole surviving, the application of the legal representative of the 

plaintiff. , deceased, enter his name in the place of such plaint- 

iff on the record, and the suit shall thereupon proceed. 

The provision of the Limitation Act (XV. of 1877), sch. 2, art. 171, which gives a 
period of .‘iixty days to a person cluinmig to be the legal representative of a deceased plaint- 
iff under s. 363 or 36o of the Code of Civil Pr/?cedure, does not apply to the representative 
of a deceased judgment-creditor claiming udniu'-sion to continue execution-proceedings 
commenced by him. The Code of Civil Procedure (Act X. of 1877) does not nrovide 
that applications for execution .shall, like suits, abate by the death of the juagment- 
creditor ; such a representative may, thtrefore, come in at any time, as his coming in is 
contemplated in art. 179, oxpl. 1 of sch. 2 of the Limitation Act, subject always to the 
same conditions a.s noiild af>ply to his principal.— Gulabdas Lakshmaji Narhar, I. L. E., 
3 Bom. 221. [April 3,^ 1879.] 

A SOLE plaintiff having died after decree, an application wastmade niore than 60 days 
after iVis death, by his legal repre.‘*entative, for an order tkat his name might be substituted 
on the record for that of the original plaintiff’, and that a .suip of money to which the 
original plaintiff, if alive, would have been entitled, n?aght be paW to him, the legal repre- 
sentative. Jteld that s. 372 of;, the Civil Procedure Code did not apply to the case, the sec- 
tion cobtemplating a proceeding before tlie determination of the suit ; and, further, that 
the application was barred by Act XV. of 1877, sch. 2, art. ,171. held also that b. 2*32 
had no application. S. 365 of the Civil Proiicdurc Code (amended by Act XII. of 1879, 
8. 61) does not ap{)ly to the case of a ."iole plaintiff dying after decree,' the right to sue be- 
ing merged in the decree.— Cally Churn Mullick v. Bhuggobutty Churn Malliok 5 C. L, 
K. 108. [Sep. 9, 1870.] 

A JUDGMENT-DEBTOE applied that an execution-sale of property belonging to him 
should be sot aside, as the decree-holder was dead when such sale took place, and such sale 
was in conscqueipce invalid. This application was dispo.sod of by the Court executing the 
decree in the presence of the judgment-debtor and jmrchascr. The Court held that the 
fact qf such sale having taken place after the decree-holder's death was no ground for set- 
ting it aside, and disallowed such application, and made an Grder coBflrniing inch itle. 
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^tld pi^ PfiMMon, that the application for the execution of the decree abated on tha 
death pt the decree-hplder, not having been prosecuted by his legal representative, and 
Biich sale was, under the circumstances, improper and invalid, and the order oonflrmlug. it 
should bo set aside^ Per Spankio, J., that such sale was *not invalid by reason of the de* 
cree-holder^s death before it todk plaae. The order cdnflmiirfl;^ it, however, was improper^, 
and should be reversed, and tHe case should* he remanded to be dealt with under the pro» 
visions of hs. 8gj5 and 366 of Act X. of 1^7, as the Court executing the decree should have 

S rooeeded under those sections. Per Oldfield, J., and Straiglil; J., that the death of the 
ecree-holdor prior to such sale did noj render it void. *The provisions of ss. d65 and 366 * 
of Act X* of 1877 could not he adapted to execution-proceedings. As such sale had bfifeti* 
published and conducted according to law, it had properly been jcoiifirmod.~Pul^ 
Mohen SinghjLL, U., »All. 759. [April 21, 1881.] . ^ 

If a plaintiff dies after decree, his representatives arc not bound to apply ’iV* lh6Q“ 
days to be made partias to the suit, but have the same time to die an appeal as the^aintiff 
would have had. The Civil Procedure Code, 8S. 363 — 366, and the Limitation Act, sch. 
2, art. 171> do not apply to the case of a plaintiff dying after decree. — Ramanada Sastri, 
6. Minatchi Ammal, I. 4t., 3 Mad. 236. [July 12, 188LJ • 

Per Mitter, J. (Garth, C.J. duhUanie). — Notwithstanding tha^ fl. 582 of the Code of 
Civil Procedure does not expreSsly direct that the word ‘ plaintiff* occurring in 8. 366 shall 
bo held to imdude an ‘ appellant,* yet the power conferred by s. 366 on the Court of ori- 
ginal jurisdiction to award co'<t‘« against the estate of adccc|i.s»d plaintift' may, by analogy, 
bo teken to ho conferred on the Appellate Court. Lakshmibai v. Balkrishna (I. L. B.,A 
Bom. 654) followed. — Uajmonoc Labee ». Chunder Kant Sandel, I. L. R., 8 Cal. 440. 
[Deo. 2], 1881.] 


The plaintiff died on the 28th August 1883, and in December 1884, letters of adminis- 
tration to Ills estete were granted to tlio Adniinistrator-GenenU The defendant died in 
June 1884, leaving a widow snd one son him .surviving. By Iin will ho appointed two exe- 
cutors. On tlie 3rd kVhruary 1885, the Administrator-General took out a summons to 
revive the suit. Held that, notwithstanding the provisions of s. 365 of the Civil Proce- 
dure ('ode (Act XIV. of 1882) and of thedjirnitation Act (XV. of 1877), it was cdbipetent 
for a Judge in chambers to revive the suit by making aifordcr for abatomenf under s. 366 
of the Code, coupled with an orilcr under s. 371 setting a*«ido the order for abatement. — 

Pulvubu Vk Oocuidds Vall'.bhdas, I. L. R., 0 Bom. 275. [Mar. 27, 1885.] 

t 

806. If, witlr.n the time limited by law, no such application be made Extending to 
Abatement where u'o ap. ^ourt by any person claiming to Ife the legal 

plication by foproaertative of representative of the deceased plaintiff, the Court 
decoosed plaintiff. may pass an order that the suits si.. U1 abate, and 

shall, on the application of the defendlint, award to the defendant the costs 
which he may have incurred in defending the suit, to be recovered from the 
estate fff the deceased plaintiff; 

or the Court may, if it think proper, oft the application of the defendant, 
and upon such terii).s as to costs or otherwise as it thinks tit, pass such other 
order as it thinks 6t for bringing in the legal representative of the deceased 
plaintiff, or for proceeding with the suit in order to a final* determination of 
the matter in dispute, •or for^both those purposes. • • • 

Explanation, — A ncrtificato of heirship, or a certificate to collect debts, 
does not of itself constitute theapersoii holding it the legal representative of 
the deceased. But when the person holding any* such certificate obtains 
thereby property belonging to deceased, he may be treated as a legal repre 
segtative liable in respect of ^uch proparty. ^ 

A JUDOME^T-DEBTOR applied that an execution-sale of property belonging to him 
should be set aside, the decree-holder was dead wheu stlch sale took place, and such sale 
was in conseq^uenc^invalid. • This application was disposed of by the (^ourt executing the 
decree in the presence of the judgraeoiHiebtor and purchaser. The Court held that the 
fact of such sale having taken place after the decree-holder’s death was no ground for set- 
ting it aside, and disallowed such application, and made an order confiming such sale. 

Eetd per i’carson, J.. that the application for the execution of the decree abated on tho< 
dentil of the decree-holder, not having been prosecuted by his legal representative, andsu<^ 
sale was under the circumstances improper and invalid, and the order confirming it should. 

o.P.a7. 
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be set sMde. Per Spankie, J., that such sale was not invalid by reason of the decree-hold* 
Ur’s death before it took place. The order con(irmin(( it, however, was Ituproper, and 
should be reversed^ and the cose should be remanded to be dealt with under the provbioua 
of 88. 865 and 866 of Act X. of «L877> as the Coui:t oxerutiiiju: the decree slibuld have pro* 
eeeded under those sections. * Per Oldfield, J., and Straight J., that the death of the de* 
eree-holder prior to sudti sale did not render itivoid. The pfovisious of s8. 865 and 866 of 
Act X. of 1877 could be adapted to exeeution«})roceediugfl. As such sal# had been pub* 

lished and conducted according to law, it htul properly beei^ confirmed.*- Dulari Mehaoi 
Singh, 1. U R., 3 All. 769. [April 21, 1881.] , 

An Appellate Court rejected the application of the legal representative of a deceased 
sole plaintiff-appellant enter his name in the place of such appellant on the record, oa 
the ground that sucIP application bad pot been made within the time limited by lavf, and 
passed an order that the sfiiit should abate. Held that the order of the Appellate Courts 
passed under the first paragraph of s. 366 of Act X. of 1877, not being appealable under 
el. 18, 8. 588, of that Act, nor being a decree within the terms of s. 2, firom which a second 
appeal would lie, was not app^able.—Ahmad Atu v. Mata Uadal 1^1, 1. L. B., 8 All. 844« 
[Xine 7, 1881.] • • 

Per Mitter, J. (Garth, CJ., Notwithstiyiding that 8. 682 of the Godb 

of Civil Procedure does not expressly direct that the firord ' plaintiff’ occurring in 8. 86$ 
shall be held to include an * appellant.* yet Iho power conferred by 8. 366 on the Court of 
original jurisdiction to award costs against the estate of a deceased plaintiff may, by ana- 
logy, be taken to be conferred on the Appelbito Court. Lukshmibai o. Balkrislina (1. L. 
B., 4 Bom 664) followed.— Bajmouec IMbee r. Chuiider Kant 8uudel, 1. L. B., 8 Cal. 44(k 
[Dec. 21, 1881.] 

• Tue plaintiff died on the 28th Aiigimt 1883, .and in December 1884, letters of admin* 
istratiou to his estate were granted to the Adniinistraior-General. The defendant died ia 
dime 1884, leaving a widow and one son him surviving. By his will he appointed two 
executors. On the Srd Februar}^ 1885, the Admin i.strator-Gpneral took out asummona. 
to revive the suit. Held that, notwiU}.<«tandirig the j^rovisions of s. 365 of the Civil 
Procedure Code (Act XIV. of^l8^) and of the^jimitation Act (XV. of 1877), it com- 
petent for a Judge in chambers to revive the suit by making an order for abatement under 
s. 366 of the Code, coupled with an order under s. 371 setting aside the order for abato* 
ment.— Fulvahu v. GocuLdas Vallabhdas, I. L. B., 9 Bom. 275. '^[Mar. 27, 1885.] 

An order made under s. 306 of the Civil Procedure Code (Act XIY. of 1882)vthat a 
suit do abate, being virtually a dccTce within the mearing of s. 2, is appealable. The ap* 
pellant*s father having died during the pendency of an appeal lodged by him, a notice waa 
served upon the appellant’s two adult brothers ; but they having failed to apply withia 
sixty days, the appellant, who was a minor, applied, several months afterwards, to be pu^ 
on the record in his deceased father’s place as hi.s legal representative, which was done* 
The Assistant Judge, who heard the appeal, wus of opinion that, inconsequence oftho 
omission on the part of the brothers of the appellant to apply, the appeal a^ted, and bo 
passed an order accordingly. Held thak the application having been made by tiio minor 
son within the time limited by law, the order of ubatement made by the Judge was wrong* 
Although the complete legal representation vested in the minor son a^id his two brothers^ 
8. 366 of the Civil Procedure Code (Act XIV. of 1882) only required an application to bo 
made by a person claiming to be the legal representative, in order to prevent an order of 
abatemert bpiog made. If neither of the brothers was willing ^vo have his name placed oa 
the record, the respondent was entitled to have them m&de defendants, so that they might 
be bound by the decree. The minor son could then proceed alone with the appeal. — 
Bhikaji Bti^handra v. Purshotam, I. L. B., 10 Boifii. 220. [July 30, 1885.] 

be?. 1{ any dispute arise as to wlio is the legal representative of a de* 
IWa« in e... of di.- ccwed plaintitt; the Court »majr eitW atay tha 8<ut 
puta as to repitsentaiive of until the fact has determined in another silt,, 
daceaaed plaintilT. or decide at or before the hearing of the suit who 

shall be admitted to be suefi legal representative for the pui^pose of prosecut* 
ing the suit 

368. If there be more defendants than one, and any of them die be* 
Procedure in case of death fore decree, and the right to sue does not survive- 
of one of several defendants, against the surviving defendant or defendanta 
alone, 
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or of solo, or solo surriv. in case of the death of a sole defend- 

faig, ddfsodon^ ant, or sole surviving defendant, w^ere the light 

to sue survives, 

the plaintiff may make an application to the Court, specifying the name* 
description, and place of abcfde of any person whom^ he alleges to be the 
legal repres^tative of tjfie deceased*dcfendant, and he desires, to be 

made tlie dftendant in his stead. ^ 

The Court shall the.reupoiijRnter the nainS of such representdtive on the 
record in the place of such defendant, ^ * 

and shall issue a summons to such representative ter appear cyi a dn^ 
be therein mentioned to defend the suit ; ^ 

and the case shall thereupon proct^ed in the same manner air ii such 
representative had originally been made a defendant, and had been a party 
to the former proceedings' in the suit : ^ 

Provided that«tAe person so made defendant may object that he is^iot 
the legal representative of the deceased defendant, or may make any defence 
appropriate to his character as such representative. 

When the plaintiff fails to make such applj^cation within the period 
prescribed therefor, the suit shall a>>ate, unless he satisfies the Court that he 
had sufficient cause for not making the application within such period. 

Pbockoure analoi^ous to that laid down in Ant X. of 1 877. ». 3C8, in respect to the 
death of a defendant, must be applied in the case of the death of a respondent. Where, 
therefore, a respondent dies durinif the peiidonoj of an appeal* it is for the appellant to 
take the initiative, and he is at liberty to select one or more persons to defend the appeal ; 
and no person, other than the ])orson so selected, has a ri;L,dit to force himself into the pro- 
ceedings, and to claim to have his name entered as representative of the deceased respon- 
dent against the appellant’s consent. Persons so in^od^xeed on the record may or may 
not be the real representatives of the deceased respondent, but the merits of their claim 
to be such, on the ^rruud of any ri^'ht or status, such as that ofvadoption, is immaterial 
to the determination o/ the appeal. — Lakshmibai v, Balkrishna, 1. L. R., 4 Bom. 654. 
[Aug^ 3, 1880. J • • 

An appeal hay^g been declared to have abated on the 12th December*1881 under s. 
368 of the Code of /Civil Procedure, 1877, because the appellant had not applied within 
eixty days of the date of the death of the respondent to bring in his '‘»presentative, an 
application was made in January 1882 to set aside the order, and waAc "d after the Code 
of Civil Procedure, 1882, came into force, that the application must be disposed of 

under the Code of Civil Procedure as it stood at the date of tlie application, and, therefore, 
that it •was not open to the appellant to satisfy the Court that he had sufficient cause for 
not making the application within the prescribed period. S. 371 of the Code of Civil Pro- 
cedure does not apply to the ease in which a defendant or respondent dies. — Suri e. Sita- 
rAm&, X. L. B., 7 Mad.^195. lJm\. 5, 1881.] 

Peb Mitte^ J. (Garth, C.J., dubiiante ), — Notwithstanding 4hat s. 582 of the Code 
of Civil Procedure does/iot expressly direct that the word ‘ plaintiff’ occurring ^s. 366 
shall be held to include an * ap{^llant/ yet the power conferred by s. 366 on tlie Court of 
original jurisdiction to avvard costs against the estate of a deceasf^ plaintiff may, by ana- 
logy, be taken to be conrerrod on t^o Appellate Court. LakshmibsU v, B&lkriahn^r L. 
B., 4 Bom. 654) followed. — Bajmouee Babeo v. Chunder« Kant Sandel, I*L. B., 8 Cal. 
440. [Bee. 21, 1881.] 

In a suit for the recovery of land against a sole defendant, the latter died befbre the 
bearing. Sixty-three days afteietho death 8f the defendant, the^pIaiiUiff applied to the 
Court to enter on the record the legal representative of the deceased doiendant. On the 
22nd of November 1880, the Court rejected the application under the provisions of Act XV. 
of 1877, sch. 2, cU 171B, t^xd ordered the suit to abate. On the same day the plaintiff ap- 
plied to the Court to set aside the order directing the suit to abate, but this application 
was also rejected on the 20th of September 1881. On appeal to the High Court, Md that 
no appeal lay against the order of the 20th of September 1881, and that an appeal against 
the order of the 22Dd of November 1880 ww out of time ; but that the High Court would 
take oognlzance of the oase under s. 622 of the Code of Civil Procedure. Held also that 
the application which was rejected on the 22nd of November 1880 was an application 
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und^r s. 372, not undw s. 368 of tho Codo of Civil Prooeduro, and tlmt tho awlieant 
was entitled to make tho application within three years, as allowed by Act tSY. w 1877i 
eelu 2j^cl. 178. Gocool Chunder Gossamee t>. Administrator-General of Bengal «•»’ 

6 Cal, 726 ; 8. C., h 0. L, B, 108) referred to.~Bonode Mohini Chowdhrain Sharat 
Chunder Pey Chowdhry, I. Jj, fi., 8 Cal. 837. [Apyl 14, 1882,J 

Unbvr s- 368 of the^vil Procedure Code (\ot XIV, of 1882), a ^aintiff^ay have the 
representatives of a deceased .sole defendant placeit on the ro<j<>rd so that heTnay oontiniio 
his suit a^aipst them, but there is no section which allows the ropresentativea of a sole de-* 
Cendant, who has died, to be placted on the record at fheir own reejuest, Oonsequentty, s, 
^2 jfives DO authority to a. Civil Court to placo on the record, at their own re<inest, the re* 
presentativpp of a decojised sole re‘*pondont. Such an application ^<annot be ont©ataHied.~-* 
Bai Javer ». Uathisiill^ Kesrlsinj^h, I. P. R., 9 Bom. 56. [July 14, 1884,] 

At an auction-sale held in execution of a decree i>assed as^aiust one Ganpat Anandr&v, 
certain property put up for sale was purchased by one Khdn Mahomed, the husband of 
the opponent, Siibsciju'en^ly Krishnarav Anaiulrav, tho brother of Ganpat Anaudrav, 
broiii^ht a suit a>^:iinst the opponent to esUiblish his ri^ht to the proi)orty purchased by the 
opponent’s hu*:b:ind. On the l^hkJPebruary 1882, he obtaiivwl a decree declaring that he 
(Krishnarav Anaudrav) wa^ entitlw!i,,^to a half-sharo of the property in dispute, and an 
o^der was made that ho should have possej^ion wfth the opis>nent of one moiety or 

the property. On the termination of theamBvesuit, which had been brought by Krishuariiv 
lii/'or'ind pavperijt^ he was ro<|liircd to pay court-fees. For that purpose he procured 
an advance of Its. 200 from the applicant oibhc security of the moiety of the property 
which was awarded to him by the decree. HeWasi»ocl a deed of sale to the applicant on the 
understanding that the property sliould be re-cWveyod to him by tho applif^ant on the 
re-payment of the advance with interest, lii the ifltontime jn-o'^s iij)peal9 wore filed against 
tho above-mentioned decree passed in favour of h\k*hnarav, and at tho hearing of Uio 
appeal the loAver Appellate Court varied the decree of Sul)ordinato Judge, holding that 
Kfishnarav Anaudrav was entitled to the i»osee«sion of tl&i so sought for. From 

this decree the opponent preferred a second ap|K‘;»l tf> tho Court, which, at the time 

of this ap|>li(.^ition, was still pendiug. Before the hearing of Ithe appeal, Krishiiarfiv Anau* 
drav died, aiutthe applicant thorc^ipon applied to have his naime placed <m the roiiord a* 
rrspoiident. JL /d tliat the ap]»luyd.nt wa.s entitled to be made' aiuuogy of 
S- 368 is to bo exloiided' generally to appeals, and the t>arty nviy choose his owu 

res]xin<lcnt as rcprc.sentative of de<x»ised. The more specific rule 

roust prevail, in the ca.ses toVlvlch it is exactly apprnxvhle, over general wile in 

s. 372. But Uie rule in s. 308 may well l>o intended fc^r the eiiso in ^^ich the death, and 

death onl^', of tho defendant constitutes the change of oircumstanceJl 

thought necessary to provide ; but whore there has been, not only the 

dent, but an alleged ^rier conveyance to him of the property awarded the decree ap-* 

pealed against, there is a fact in addition to tuo fact contem])latcd by s. 

In 8. 372, being alone suflicientlv inclusive, must apply. An appellant mi 

shall be resyKiudent, but not that any particular person shall not bo a 

choice of respondents made by the appell^tt may be defective through ignoraW^®*" fraud, 

and the real representative of tho decree-holder cannot justly he refused an 

of maintaining the dorusion which it is sought to upset. — Rajuram Bhagwat o. y ibai, I. u. 

B., 9 Bom. 151. [Sep. 15, 1884.] ‘ * 

Althocgti a Court is bound by s. 368 of tho Codo of Civil Prodbdure ti 
the re^»ordcthe name of tho person alleged by the appellant to the legal 
of a deceased respondent, nevertheless, where a person, other than the person 
the,ap}>ellant to be suoh representative, claims, on good grounds, t be the 

reprosentative.of the deceased respondent, and the intorosts of tlio porson entitloi'^ 
estate 9 jP the deceased may bd projuditKid, tho Court should, under s. 32 of the' of 
Civil Procedure, proceed to make suoh claimant also a party to the appeal, — Atli^^PP** 
Ayannh, I, h. R,, 8 Mad. 300. [Oot. 20, 1884.] ‘ ], ^ 

Having regard tois, 3 of Act XIV. of 1882, it Is clear that tho word 
$cb. 2, art. 171B of Act XV. of 1877i applies to tho present Code of Civil pweedure 
{Aot XIV. of 1882), and that, ttlerofore, the word “defendant in 8. 368 of Oode,^ 
when read with s- 582, must be held to inoludo “ resjwndent/’-^'In the Matter of t 
tiou of Soshi BUusan Chand ; SBoshi Uhusan Chand v. Grish Ohundor Talukdar, i5- 
11 Cal. 694, [Jan. 27, 1885,] 

Held by-thh Pull Bench (Mahmood, J., dissenting), that s. 662 of tho CIvitJ 
mure Code does not make the provisions of chap. 21, relating to tho death of adefer^daiit 
\n a suit, applicable to the death of a plaintiflt-respondent in an appeal, so as to rend, 
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obligatory on the defendant-appellant to make an application to the Court praying that the 
legal i^preiiei^^tivefl of the deceased be made parties to the appeal ; and that, where there 
has been no such application, the appeal does not abate. Per Petheran^ O.J.— The-words, 

** 80 far as may be/* in the second clause of the first pa^. of s. 582, must, be construed * 
as meaning ** so far as may be nocespLry to carry into eft'eot the remedies contemplated by 
chap. 21.** Per Mahmood,^!., contra^ Ijiat the object of s. 582 of .the Civil Procedure 
Code is to obviate the necessity of repeating the provisions of ohtip* 21 so as to make them 
applicable to appeals, and the words “ ajipollant ** and “ respondent ” as used in the section 
include both plaintilTs and defendants in an appeal f that the whole Code maintains the 
analogy between the position of a respondent and that of a defendant for the purposes of 
being impleaded and brought before the Court ; that chap. 21 applies to cases where* a 
plaiulilf-respondeut has •died ; and that, in such a case, and where iio application haM^t^en 
made, within the period prescribed therefor, praying that the Ipgar re])resentaU*’ s of the 
deceased be made parties in his place, the a[)poal abates. Also per Malnnood, J. -^'laeword 
“defendant** as used in art. 17111 of the Limitation Act (XV. of 1877) must be taken to 
include a respondent, whether plaintiff or defendant in the suit. Lakshmibai v. Balkrishna 
L. R., 4 Bom. 054), RJinoneo Dahce v. Cliandar Kant tSandcl (1. L. R., 8 Cal. 440)> and 
Bai Javer o. HathwiugKesrising (I. L. R., 1) Bom. 50), referred t(j. — Narain I)as v. LSjja 
Bam, I. L. R., 7 All. 093. [|eb. 21, 1885.] 

Abt, 171B, sob. 2, of tho Limitation Act (XV. of 1877), applies to applications to 
have tho representative of a deceased defendant-respondent made a respondent.— Baldoo o. 

Bismillah Begam, I. L. K., 9 All. 118. [Nov. 25, 1880. j 

369* The marriage of a female plaintiff or defendant shall not cause Extending to 
Suit not abated by mar- the suit to abate, but the suit may, notwithstanding, Provincials, 
rhigo of fomale [»arty. proceeded with to judgipent, and where the 

decree is against a female defendant, it may thereupon be executed against 
her alone. 

If the ease is one in which tliwhusband is by law liable for the^ebts of 
his wife, tho decree may, with the permission of the Court, *be executed 
against the husband also ; and,- in case of judgment for*the wife, execution 
of the decree may, with such porrnission, be issued upon tho application of 
the htfsband where clie husband is by law entitled £o the subject-matter of 
the decree. • 

370* The bankruptcy or insolvency of a plaintiff in anv suit which his Ditto, 
When plaintiff’s bankruptcy assignee or the receiver appointed under section 
or insolvency bars suit. 351 might inaintain for the benefit of his creditors 

shall not bar the suit, unless such assignee or receiver declines to continue 
the suil and to give security for tho cost^ thereof within such time as the 
Court may order. 

. If the assigfiee or receiver neglect orTofuse to continue the suit and to 
Prooodurs whoiu anijrneo 8*''® security witJiin the iPimo so ordered, the 

fails to continue suit or give defendant may apply for the dismissal of^th% suit 
aecurity. ofl the ground of the plaintiff's bankruptcy or 

insolvency, and tho Gotirt may dismiss the suit and award to the deft^dant 
the costs which he has incurreefin defending the stwne, to be provbd as a debt 
against the plaintiffs estate. * 

of abotement ot . 371. Wjien a suit abates or is dismissed under 
dJAniasol. thfb chapter, no fresh suit shalh be brought on the 

same cause of action. 

But the person claiming to be the legal representative of the deceased 
Application to set aside or bankrupt or insolvent plaintiff may apply for 
abatement or dismissal. an order to set aside the order for ^abatement or 

dismissal ; and, if it be proved that he was prevented by any suflicient cause 
from continuing the suit, the Court shall S9t aside tho abatement or dismissal 
upon such terms as to costs or otherwise as it thinks fit. 
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Upon the death of a sole plaintiff, if do application to revive is made within sixty 
days from the date of the plaintiff’s death, the suit abates. But the Court may^i under 
Act 2^. of 1877i 8. 371, revive the suit on tbo application of the legal rcpresen&tive of the 
plaintiff within three years from the time when the right to apply accrues, if he can shew 
that he was preveuted by suffiuiedt cause from continuing the suit.— 'Bhoyrub Bass Johor- 
ry o. Boman Thakoor, L. R., 5 Cal. 139. [May l‘i, 1879<‘’ 

Whebb a suit wa^* declared abated in 1868 under s.a02 of Act Jill, of 1869 
for non-prosecution by tjie representative of a deceased, plaintiff, held (hat the Civil 
Procedure Code, s. 271, was no bhr to a fresh suit instituted in 1880 on the same cause 
of action. —Palkunath Rameu Menon v, Mullankaii Sri Kumarau Nambudri, 1. L. B., 
3 Mad. 31. • [April 8, 188i.] 

The de^ndants attached certain property, which, the plaintiffs alleged, belonged to 
them. The plaintiffs prefierred a claim to the property under s. 246 of Act VIII. of 1859 : 
this claim was disallowed on the 15th August 1877. In June 1878, the plaintiffs brought 
a suit to establish their title to tho property attached, aud for coufirmutiou of po.s.session. 
pending this suit, the principal defendant died, and the plaintiffs applied for an order to 
Buhstitute certain persons as tiefendauts. The Court thereu pen ^directed the issue of a 
summons on the defendants proposed b}' the plaintiffs to appear and defend the suit ; but 
the plaintiffs failing to pay tho costs of the service of tl|is siunmons, the suit was dismissed 
on the 14th March 1879. On the 4th March 1880, the plaintiffs again brought a suit to 
establish their title to the same propert}^ and for conffrination of possession. Held that 
the order of the 15th August 1877, not being an order passed under s. 283 of Act X. of 
1877, art. 11 of sch. 2. of Act XV. of 1877 did not apply, but that art. 120 of sch. 2 was 
applicable ; and that, as the first suit had not been dismissed upon the merits, the plaintiffs 
were entitled to maintain tho second suit.—Bessessur Bhugut a. Murli Sahu, 1. L, R., 
9 Cal. 163. [July 22, 1882.] 

The plaintiff died off the 28th August 1883, and in December 188^, letters of admin- 
istration U) his estate were granted to the Admin istrsitor-Goneral. The defendant died in 
June 1884, leaving a widow and ono son him surviving^ By his will ho appointed two 
executori. On the 3rd February 1885, the Adn^uistratop-Geiieral took out a summons to 
revive the sui^. Seld that, uotwilhstandiug the provisions of s. 365 of the Civil Proce- 
dure Code (Act XIV. of 1882) aud of the Limitation Act (XV. of 1877), it was competent 
for a Judge in chambers to revive the suit by making an order for abatement under s. 366 
of the Code, coupled with an order under s. 371 setting aside the order for abatement. — 
Fulvahu V. Goculdas Vallabhdife, I. L. R., 9 Bom. 275. [Mar. 27^1885.] 

372. In other cases of assignment, creatfon, or devolution of any in- 
Procodure in case of assign- terest pending the suit, the suit, may, with the 
ment pending suit. ^ leave of the Court, given either with the consent 

of all parties or after service of notice* in writing upon thenoi, and hearing 
their objections (if any), be continued by or against the person to whom such 
interest has come, either in addition to, or in substitution for, the person 
from whom it has passed, as the case may require. 

A SUIT was instituted by the trusted appointed under a will against the executrix for 
the purpose of having the tru.sts of the will carried into execution. A decree was made and 
certain directions were given for the purpose of having a schsme seuled by which the 
trusts wele to be carried out ; but before the scheme wa» finally settled aud approved, and 
while the proceedings were pending, the oa.se was struck out o^the board for want of pro- 
secutron. Subsor^ueutly both tho plaintiff and defeM(lant died. * The heirs of tho plaintiff 
then instituted a suit against l^he Administrator-General as representing the estate of the 
defendant for carrying tho trusts into execution, and prayed that their suit might be oou- 
Bidered as supplemental to the original one. Held that the original suit, though no longer 
uj^n the board, was capable of revival, and^^hat, if no nerson were living whose consent 
might be obtained, or4;0 whom notice might bo given, the Court might give leave without 
any such consent or notice, and that tho proper course to pursue was to allow tho plaintiffs 
to amend their plaint by putting^t in the form of a petition under Act X. of 1877, s. 372, 
the defendant being at liberty to put in any answer which he Snight have done, if the pro- 
ceeding bad been by petition in the first instance.— Gocool Chuiider Gossamee o. Admi- 
nistrator-General of Bengal, 1. L. B., 5 Cal. 726. [Feb. 5, 1880.] 

The words'^** pending the suit,” in Act X. of 1877, s. 372, relate to a suit in which 
no final ordec has been made.— Gocool Ghunder Gossamee v, Administrator-General of 
Beagal, I. L. R., 5 Cal. 726. [Feb. 5, 1880.] 
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Aftbb a deoree had been made in a suit, the case was, in 1875, struck out of the board 
for wftnt of |>rosecutton. JNo steps were taken to have it restored. In 1879, both the 
plaintiff and the defendant died. In the same year the heirs of the plaintiff instituted a 
suit against the ^ministrator of the defendant for the purpose of Imving the decree in the 
original suit carried out. This Hui1« was dismissed by the Court of first instance under 
Act X. of 1877, s. 13; but Hhe Appellate Court, holding that the original suit was sub* 
sisting, and u^ght he re-coniiiitutcd, dir^ted that the plaintiffs sliegld be allowed to amend 
their plaint by putting it into the form of a petition under s. 872 of the same Act. On a 
petition by the plaintiffs praying that the original suit might be revived and restored to 
the board, hejd that the apijlication f^as not barred under sch. 2, art. 178. Even if •ark 
178 was applicable, the application would not bo barred, limitation running frem the tints 
when the suit was allowed to be re-constituted. — Goviud Qhuudfer Goswaiol o. Uuikgua 
Money, I. L. R, C Cal. 60. [Mar. 18, 1880.] ^ ^ 

' In a suit for the recovery of land against a sole defendant, the latter died before the 
hearing. Sixty-three da 3 'S after the death of the defendant, the plaintiff applied to the 
Court to enter on the reco/d the legal representative of th^ deceased defendant. On the 
22nd of November 1889, the Court rejected the application under the provisions of Act- 
XV. of 1877, Boh. 2., ol. 171B, and ordered the suit to abate. On the same day the plaintiff 
applied to the Court to set aside tko order directing the suit to abate, but this application 
was also rejected on the 20th of September 1881. On appeal to the High Court, ^Id that 
no appeal lay against the order of the 20th of September 18^, and that an appeal against 
the order of the 22nd of November 1880 was out of time ; but that the High Court Muld 
take cognizance of the case under s. 622 of the Code of Civil Procedure. Held also that 
the application which was rejected on the 22nd of November 1880 was an kpplicatioo 
under s. 372, and not under s. 368 of the Code of Civil Procedure, and that the applicant 
was entitled to make the application within three years, as allowed by Act XV. of 1877, 
sch. 2, ol. I7d Gocool Chunder Gossamee v Administrator-Geiferal of Bengal (I. L. R., 

6 Cal. 726 ; g.C., 6 C. L. R. 108) referred to. — Benode Mohini Chowdhrain v. Shanst 
Chunder Hey Chowdhry and others, I. L. R., 8 Cal. 837. [April 14, 1882.J ‘ 

Thb oases of assignment, creation,* or devolution^” of any interest pendidg a suit, 
contemplated by s. 372 of tlie Civil Procedure Code, are those in which ^^the person to* 
whom such interest has come” is arrayed on tho same side in the sjiit as ** the person frooa 
whom it has passed.” If eld, therefore, that a compromise in a suit for land between th» 
plaintiff and one of the- defendants, wdiercbj' tho latter ccpiSQnted to a decree being givea 
to th# former for half the land, was not a ** case of assignment” of an interest in such land 
withiu the meaning of that scclioii — Radha Prasad Singh v, Rajeudra Kislfore Singh, 1« 
li. R., 6 All. 209. [Sep. 14, 1882.] 

At an auction-sale held in execution of a decree passed against one « ranpat AnandrdT 
certain property put up for sale was purchaKod b\' one Khan Alahomed, me husband of the 
opponent. Sub8e<|uently Krishnartiv Anandrav, the brother of Ganpat Auandrdv, brought 
a suit against the opponent to establish his right to the property purchased by the op- 
ponent's husband. On the 17th Pebruary 188^ ho obtained a decree declaring that he 
(Krishnarav Anandrav) was entitled to a half-share of the property in dispute, and aa 
order was made tlijjt he should have joint possession with the opponent of one moiety of 
the property. On tho termination of the above suit, w'hich hud been brought by Krishnar4v 
in formd pauperis, ho was required to pay the court-fees. For tliat purpose he procured 
an advanco of R^. 290 ^om the applicant on the security of the moiety of the pj^opertj 
which was awarded to him by the decree. He passed a deed of sale to the applicant on 
the understanding that tly^ property should be re-conveyed to him by the applicant on the 
repayment of the advaneff with iutejest. In the meantime cross appeals were filed^gainst 
the above-mentioned decree passed m favour of Krishnarav«rudat theheari^of the appeal 
the lower Appellate Court varied the decree of the Subordinate Judge, holding that Krish- 
nar&v Anandrdv was entiljed to the possession of the property as sought for. Frem this 
decree the opponent preferred a second appeal to the High Court, which, at the time of 
tftis application, was still pending. Before the bearing of the appeal, Hrishnardv Anand- 
r4v died, and the applicant thereupon applied to have his name placed on the record as 
respondent. Held that the applicant was entitled to t>e made a party. The analogy of 
8. 368 is to be extended gcfiorally to appeals, and the party appealing may choose his own 
respondent as representative of deceased. The more specific rule prescribed in that section 
must pre.vail, in the cases to which it is exactly applicable, over the more general rule in 
8. 372. But the rule in s. 368 may well be intended for the case in whksh the death, and 
death only, of the defendant constitutes the change of circumstances for which it was 
thought ueoessay to provide ; but where there has been, not only the death of the respon- 
dent, but an alleged prior conveyance to him of the property awarded by the decree ap- 



^96 WITHDRA WAL AND ADJUSTMENT OF SUI^S. [SRa 373* 

pealed aprainst, there is a fact in addition to the fact contemplated by s. 368, and the rule 
in s. 372, being alone sufilciently inclusive, must apply. An iippollaut may (|etermirl6 who 
shall be respondent, hut not that any particular person shall not be a respondent. The 
choice of respondents made by the appellant may be defeitive through ignorance or fraud, 
and the real representative of Min'decree-holdGrfmnnot, justly be refused an opportunity oi 
maintaining the decision which it is sought to upset.— llajtirarn Bhagwat a. Jibai, I. L. R.| 
9 Bom. 161. [Sep: 16 J^84.] \ 


Extending to 
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' • CHAFrER X^IL 

^ Op t^s* Withdrawal and Adjustmknt Suits. 

373. Rt any time after the institution of the suit, the Court is satis^ 
Power to allow plaintiff to application of the plaintiff, (a) that the 

withdraw with liberty to ^uit must fail by reason of some formal defect, or 
brieg fresh suit. ^ that there are sutTicient grcSinds for permitting 

him to withdraw from the suit, or to abandon partgof his claim with lil»erty 
to bring a fresh suit for the subject-matter of the suit or in respect of the 
part so abandoned, the Opurt may. grant such permission on such terms as to 
costs or otherwise as it thinks fit. 

If the plaintiff withdraw from tJie suit, or abandon part of his claim, 
without such permission, he shall be liable for such costs as the Court may 
award, and shall be precluded f>*om bringing a fresh suit for the same mat^' 
ter or in respect of the same part. 

Nothing in this section shall be deemed to authorize the Coart to per- 
mit one of several plaintiffs to withdraw without the consent of the others. 


Thr plea .that the plaintiff hH\£ improperly boon permitted to withdraw from a former 
suit with liberty to bring the present one, which had not been taken in the lower Courts, 
and was not taken in the memorandum of sG('.ond appeal, wa.s not permitted to be urged 
at the hearing of the second appeal. -Whether under 8^73 of Act X. of 1877 

the Court ought to permit the Vi^^intiff to withdraw from the suitvwith liberty to bring 
a fresh suit on the grouud that the defence to the suit pas suc.h that>lhe suit must fail if 
proceeded with ?— ^hur-un-nisvsa v. Khuda Yar Khan, I. L. R., 3 A\l. 628. [Feb. 18, 
1881.] 

The proviso in the 3rd olau.se of s. 373 of the Code of Civil ProccduraVioes not deprive 
the Court of power to permit one of several co-plaintiffs to withdraw unconditionally 
from a suit, even though his co-]iIaintiffs do not consent to his withdrawal. — Mo^amaya 
Chaudhraiu v. Durga Churn Shuha, 9 C. L. R. 332. [Aug. 2, 1881.] 

When a plaintiff sues to recover ]:K>ssession of property on the allegation that be had 
purchased it with bis own money, and the suit is dismi.ssed in the Coiirt of Ar.st instance, 
the Court of appeal is not justified in {giving the plaintiff a decree for a portion of the 
property, on the grourtd that the whole was the properly of a joint Hindu family in which 
the plaintiff was a co-sharer. A claim to attached property made pnder Act Vlli. of 1859, 
8. 24df wsui dismissed, and the claimant, in the year 1875() instituted a regular suit against 
the deoree-holder under the provisions of that .section. The decree-holder then released 
the-pr^aperty from attachment, and the plaintiff witlgirew his kuit. The same property 
was afterwardt!^, in the year 18^, attached again, and sold in execution of the saine decree* 
Ifeld that a subsequent suit for possession of the property against the purohaser at the 
execution-sale was not barred under s. 97 of Act VIII. of 1859. Esfaen ' Chunder Singh 
r. Shama Chum Bhutto (11 Moore’s I. A. 7) cited.— Mukhoda Soondury Dasi v. Riua 
Churn Karmokaiy I. LoR., 8 Cal. 871. [May 5, 1882.] 

Held by the Full Bench (Styart, C.J., dissenting).— That the Courts of Revenue int 
the North-Western Provinces, in those matters of procedure (.upon wkich the Rent Act 
(XII. of 1881) of those Provinces is silent, are governed by the provisions of the Civil 
Procedure Code. The principle of decision in Nilmoni Singh Deo a. Tkranatb Miikerjee 
(1. L. R,, 9 Cal. 295) followed. Jleld, therefore, that the procediiro provided by ss. 4S 
and 373 of the Civil Procedure Code is applicable to suits tried under the N. W, P. Rent 
Act, 1881.— Madbo Prakasb Singh a. Murli Manohar, 1. L. R., 6 All. 406, [Mar. 17, 
1888.) 
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Th® Code of Civil “Prooedure (Acfc XlV. of 1882) does not allow of a plainl of me* 
moraDdum of ftppeal bein^ returned to the plaintiff or appellant after a case has been 
heard on ita merits, and just as the plaintiff or appellant discovers that jihe Court is<about 
to pronounce an adverse decision. There is no provision^in the Code for the return of a 
^aint to a plaintiff alter St has been admitted, and the court-lee stamps thereon cancelled^ 
£ven if the Code allowed the^High Court ^to return a plaint alter thp courtrfee stamps 
have been canylled, the plaint could not^be a^in legally presented in any Court without 
riew stamps being affixed to it; The Executive Government alone have power to remit 
courb-fees, and no Court or Judge has logal authority td admit a plaint whichf bears only 
cancelled stamps, or to direct a suborcflnate Court to admit such a document^-^Jagjivam 
Javherdas Seth o. Magdum Ali, I. Ii. R., 7 Bom. 487. [Aug. 16, 1883.] • 

• * • , ^ 

Aw order under s. 373 ol the Civil Procedure Code, permittingwthe withdifc? ' 1 of a 
suit, with liberty to bring a fresh one, not being mado appehlable by s. 588, ni being 
a ** decree” within the meaning of s. 2, is not appealable. When the plainUff in a 
suit applies for permission to withdraw it with liberty to bring a fresh one, such permission 
should not be granted without the defendant being served y^ith notice to show cause why 
such permission should eiot be granted^ L, claming as heir to H, a deceased Hindu, sued 
K, hts widow, and G, a minor, represented by his mother and ghardian, B, to have the 
adoption by K of G set aside, lind for certain other reliefs. The matters in difference in 
tbiie suit Were referred to arbitration, and an award was made in favour of the defendants. 
The plaintiff j>referred ohjections to the award. Before those were disposed of, K died* 
The Court of first in8tan<;c subsequently allowed the objerstious, and set aside the award. 
The minor defendant then applied to the High Court for revision of the order setting 
hside the award. This application was rejected on the ground that the order might be 
impugned on appeal from the decree in the suit. The plaintiff subsequently applied for 
nernii<«sion to withdraw the suit, with liberty to brii'ig a fresh one, on the grround that, K 
tiuving died, lie was eii tilled to )>ossc.ssion of the immoveable pi*)perty left by H> 
permission was granted. 'I'lie minor defendant applied to the High Court for revisiofi* 
Held that it might have been a pibYy good ground for allowing the plaintiff to withdraw 
the suit that K, Ike adoptive pother of Ihc minor defendant, had died pendentt^Ute, had 
tio arbitration'* proceedings ta^n ])lace in the course of the suit; but when the parties had 
referred their differences tr^bilration, and an award had been mado in favour of the de- 
fendant, and bad been set i^ide, and an appit» ^on for revision of t\e order setting it aside 
had been refused, on the ground that the matt'£ ^uid be mado the subject of appeal from 
the filial decree in th^suit, permission to withdIaIf^ thesffit and bring a fresh one should 
not have been granted. The minor defendant might be seriously prejudiced by such a 
course, and the suit had not abatibd against him by the death of K, while on the other 
hand u decree in the suit, if in his favour, would decide the litigation, and, if in favour of 
the plaintiff, would not prevent liis bringing a suit for possession on the separate cause q| 
action which had arisen. Stahlscbmidt '».• Walford (L. B,, 4 Q. B, 1>. 217) referred to. 
The High Court refused to allow the plaint in the suit to he amended by the addition of a 
claim fpr possession of the properly left by H.~ Kalian 8ingh o. Lekhraj Singh, I. L. R.. 
6 All. 211. [Feb. 4, 1884.] , 

a Court has reason to believe that a suit is lawfully brought by a party who 
faas a right to bring^it on behalf of a minor, any withdrawal of the suit by that partjb would 
have preoisoly the Same effect as the withdrawal of a suit by a pegson of full age. Blit 
where a person acting for a minor has fraudulently withdrawn the minor's suit under 
e. 97 of Act Vlll. of I8d0 (corresponding with s. 373 of Act XlV. of 1882^, withotlt ob- 
taining leave to bring a fresh suit, and hy such withdrawal an absolute statutory prohibi- 
tion is imposed on the midbr from bringing a fresh suit, it is open to the minor to sniicve 
himself from the oonsequouoes of tlffi fraud in one of throc^ways ; viz., (1) hy an applica- 
tion to the Court in the suit in which the withdrawal took place ; (2) by a regularwuit to 
set aside the judgment founded upon the withdrawal ; or (3) by bringing a fTesh suit for 
the same purpose, and setting up the fraudjps an answer to the statutory bar. — i^hati 
Ohundra l&fooi o. Nuiidamoni BAsee, I. L. R., 10 Cal. 357. [Felh 5, 1884.3 

Thb plaintiffs, who wore an English joint-stock company registered under the Eng- 
lish Companies* Aet of ]86;|, sued the defendant, as a past memW of the bank, upon a 
balance-order of the High Court of Justice in England, dated 24th February 1881, to re- 
cover the sum of £678-8. The balance-order recit^ that it was made upon the application 
of the official liquidator of the bank, and that there had been no appearance on behalf 
of the contributories. The defendant pleaded that be had not received notice that hie 
name was about to be placed on the list of contributories, or notice of the application of 
the official liquidator recited in the balaace-order, and he contended that he was not bou^ 

O. P. ag, 
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by, or liable under, tliat order, lie further pleaded (und it was admitted) that the order 
for winding up the plaintiffs’ bank was in July 1866 ; that ho had filed his jpetitior in in- 
solvency on the 19th November 1866, and had obtained his disehurgo uti£r s. 60' of the 
Indian Insolvent Act (Stat. 11 and 12 Vicj., c, 21) on the 30th fcioptember 1867 ; and he 
contended that by that ordoi; hp*\va.s» discharged from liability. Heldy upon the evidence, 
that service ui)on the djlVudant of the various uolices* was si^lieicntly proved. Held also 
tliat, although the dofei,'dant’s insolvonev and ffis discharge under s. 60 of the Indian In- 
solvency Act, which was subscfiuent to tJie order •for the w'iiiTling up of th6 bank, might 
have absolved him from ffirtlier liability to the plainiills, and, if pleaded in the Court in 
.'England, might have prevented his being iduccd on«lho list of contributories, yet that the 
Court could not, in this suit, give effect to the defendant’s discharge. The present suit 
was a suit vpou a foreign jiidgment, and the defendant could not i^ow be permitted to plead 
a defence which lie^nd an* ojjport unity of pleading in the foreign Court. In August 
1882, the plaintiffs had tited a x»i’evious suit against the defend.mt to recover the said sum 
of ^6678-3. That suit w'as based upon a call-order, datd«l IJth November 1880, which it 
sought to enforce. By an order made in Unit suit on 7tli April 1883, the plaintiffs wore 
permitted to withdraw it, witj^ liberty to bring u fresh suit for the same cause of action. 
The present suit, to enforce a balance-order dated the 21.th Ftfbr,uary 1881, was filed on 
11th February 1885. was contended on behalf of the defendant that the present suit 
being based upon an order which was in cAistence at the* dale of the previous suit, tho 
plaintiffs could not now sue upon it : that the ])l:iintiffs could not abandon the title upon 
which they claimed in the fi||i;t suit, and set up a different title in the second. Held that 
tho plaintiffs w'ere not precluded from bringing the .^^ecrond suit upon the balance-order, 
and that the suit was properly framed.-- -Ixtndoii, Bombay, and Mediterranean Bank v, 
Burjorji Sordbji Ly walla, 1. L. Jl., 9 Bom. 346. [Mar. 31, 18H5.1 

WiIEBE, on appeal from a decree disimissing a suit, the Appellate Court, being of 
opinion that the plaint ^was informally draw'ii, and it.» allegations regarding the cause of 
action not suflioiontly specific, gave the plainlijf ])orfhission, under s. 373 of the Civil Pro- 
cedure Code, to withdraw the suit, with leave to insHtule a fresh one, held that the 
order of the Appellate Court was a “decree” within thS^juoani ng of the Civil Procedure 
Code, a&d afforded a proper ground of second i^p]»eal (o e High Court. Per Blraight, 
J., that, with^ reference to lhe*ter«is of s. 582 of the Civil ir^^cedure Code, the Appellate 
Court had power to avail itself of tho provisions of s. 373, therefore, had a discretion 
to make the order allowing the plaintiff to withdraw the suit and institute a fresh one. 
Gregory v. Boolee Chand Kandary Mull (1 1 \V. K,, O. J,, 17) >ind Khatoon Kodnwnr r. 
Hurdoot Narain 8ingh (20* II. 1C3) referred to. Also Sttvught, J., that it could 
not be said 4bat the Appclhito Court in this ca**© had ^vercised its discretion so unreason- 
ably or erroneously a.s to compel the interference of flic High Court Avith it in appeal. 
Per Tyrrell, J., that it might bo taken that the Appellate (jourt, thoii}<h not so stating in 
express terms, mcaftt to set aside, and did !?et aside, tlic decree of the, Court of first in- 
stance, regarding it as a decree which could fiut have been rightly made,\ and must be set 
aside, by reason of the radical defect in the ]daiut, the basis of the Kuit'*aud the decree ; 
and that, in this view, there was no h gal objofslion to tho oxennse by the Appellate Court 
of the discretionary poAver of chap. 22 ^f tho Code.— -Ganga Ham v. Data 1. L. B,, 

8 All. 82. [Dec. 18, 1885.] I 

Xhb wording of s. 21 of the Spccifw; Belief Act (T. of 1877) is ^nAde cnotjgh to cover 
Contracts to refer an v matter Avliich can legally be referred to arbitration, and] one of such 
matters is a suit Avhimi is proceedings in Court. Tho parties to a suit,twhile it\ was pend- 
ing, ^agreed Jfo refer the matters in difference betwcon them t A arbitration, and for this 
purpose apyjlicd to the Court for an order of reference uftder .s. 506 of the Civil| Procedure 
Cpdpj. The application was granted, arbitrators Avorc appoinldll, and it wa.s ordered that 
they should, make their award within one AAeck. before tlic week had oxpir Kl, and be- 
fore *yny award had been niilhe, one of the parties made an ex parte applica don under 
8. 37^ of the Code for leave to withdraw from tlio suit with liberty to bring a frl^h suit in 
respect of the same subject-matter. The implication was graiBod, the suit struck off, and 
a fresh suit insfjtutec^ii pursuance of the ^rmission tliUs given by. the Court. Jj[n defence 
to this suit it was pieced that the suit wa,s barred by .s. 21 of the Specific Beli^^ Act (I. 
of 1877). Held that the Couit in the former proceedings had no power to revoilip tho 
order of reference prior to award except as provided by s. 51 Q of the viCode ; that consl^- 
quently the Court’s order under s. 373 was ultra viree if involving such revocation, or, if 
not involving it, left the order of reference still in force ; that in either alternative the 
suit was 'barred by s. 21 of the Specific Belief Act ; and that it was immaterial that the 
period within which the award was to bo made expired before tho bringing of the second 
action. 'Per Tyrrell, J., that the suit Avas barrefl by the second clause of s. 373, the 
Court having had no jurisdiction to pass the order under that section, or, having r^err^ 
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the suit to arbitration, to restore the suit to its file, and treat it as awaiting the Courtis 
decision.— Sifoamber v. Deodat, I. L. B., 9 All. 168. [Dec. 17, 1880.J 

Oe the 6th September 1874, 11, a Ilinda, and his sons, borrowed Its. 5,Q00 from V> • 
and mortgaged to him certain land, items 1, 2, and 3.* On the 7th September 1874, V 
borrowed lls. 5,000 from B N, and mmrt^'aged his rights in jjiems 1 and 2 and land of 
his own to R N. In 1877 R N bought, at a sale in executi(yi of a decree against B, 
the share of R in the said items! and subj(i(it to the mortgage created by R on 6th 
jSeptember 1874, and to another mortgage created by R on llfii January 1875. In 1880, 

R N sued V and the sons of R f8r arrears of interest due under his mortgiige-hond> 

This suit was withdrawn with liberty to bring a fresh suit for the principal and intcfest 
due under the bond, ki 1885, R N sued the sons of R and^ V fo recover ftriu' iy»ib4iiid 
interest due under his mortgage-bond. V pleaded that, as R had l)oughH”3 sharo 
in items 1 and 2, subject to the mortgages created by him, R N's rights as l»i.i*tgagee 
were merged in his rights as purchaser. R’s sons ple:wled, inter aUA^ that the suit was 
barred by the provisions of ss. 43 and 373 of the Code of Civil Procedure. Held that 
the claim of R N was neiiticr merged nor barred. — Venkatsi «. Rauga, I. L. R., 10 Mad. 

160. [Jan. 11, 1887.> * ^ • 

In a suit brought in jf District Munsifs Court to declare certain land liable to bo 
sold in e.xeoulion of a decree for more than Rs. 2,500, the defendants pleaded that the 
Court had no jurisdiction. The Munsif allowed the plai^^tiff to amend the plaint by 
stating that he abaiidonod his claim to execute the decree against the land for more than 
Rs. 2,500. 0)1 appeal, the District/ .liidgo ht'ld that the ))laint could not be amended after 
the first hearing. Hrtd^ on appeal to the High Court, that the claim was not one which 
could be amended so as to bring the suit within the pocuniarv jnri‘'diction of the District 
Munsif.— Alina ji a. Rama Kurup, I. ,L. R., 10 Mad. 152. [dan. 19, 1887. J 

• 

374. In any fresh suit instituted on permission granted under the Ijist Extending to 
Lipiitatiou-law not affected fwoediiii; section, the plitiiitill' shall bo bound by 
by first suit. the law, of limitation in the samo niaraier as if 

the first suit had not Wo ii brought, • • • 

The rule laid down in s. 374 of the Code of Civil Procedure *(Aot X. of 1877), that, 
where a suit is withdn<.wn witli leave to bring a fresh suit, the plaintiff shall be bound by 
the byv of limitation the same manner as if the-tirst sint fiad not been brought, applies 
to applications for execution ; aiub tlierofore, in counting the time of three years pre.scribed 
by the Limitation Act (XV. of 1877), sch. 2, arl. 179, cl. t, an application aliow^ed to be 
withdrawn must be discardetl as if it had never heon presented. The b- • created by s. 374 
of the Code of Civil Procedure is, in such a case, not removed by sf 1 ^ )f the Limitation 
Act, as causes for which tlie withdrawal of*a suit or application may be permitted are not 
causes “ of a like nature” with defect of jurisdiction. — Pirjadc v. Pirjade, I. L. R., 6 Bom. 

681. {8ep. 6, 1882.] 

The holder of a decree for money, dated IhB 7th June 1870, applied, on the 20th July 
1880, for execution thereof, but it ajijieared tliat in certain particulars the decree required 
correction, and it firas therefore ordered, at the wquest of the plcsuler for the dccreq-holder, 
that the application .should he dismissed, and the deorec returned Jo liim for amendment. 

The next appliciAiou for cxecntioii of the decree was made by the decree-holder on the 
19lh February 1883. Held that tho application of the 20th July 1880 hs^vin^r hiton put 
in and afterwards taken back the decree-holder, the proceeding became, to all intents 
and purposes, as though**no application had been made ; that therefore it could luiw? no 
effect as an application miwlo in accordance with law for execution within tho meaning of 
art. 179, sch. 2, of tho Limitation Act ; that applying the*rule contained in a. 374 of the 
Civil Procedure Code, in accordanco with a. G47, to the application for executior^of tho « 

19th February 1883, the*question of limitation must be determined jia if the first appli- 
Oition had never been filed ; an<t that tho appli^'ntion now in question* W'as consequently 
barred by limitation, lidmanandan v. Periatambi (I. L. R., G Mad. 250) dissented from. 

Pirjade «. Pirjddo (I. L. R., 6 Bom. 681) referred to#--Kifayat Ali v. Itam Singh, 1. L. 

R., 7 All. 359. [alau. 24,^1885.] 

The plaintiff obtained a decree in 1874, and applied for its execution, first on tho 
4th of August 1876, then on the 6th of July 1878, and again on tho 23rd of July 1880. 

Tho third application was withdrawn with permission to apply agaib. On the 30th 
November 1882, the plaintiff made his present application. He/d that the present applU 
cation was not time-barred. The rule lai<l down in a. 374 of tho Civil Procedure Code 
(Act XIV. of 1882)*-that where a suit is withdrawn with leave to bring a fresh suit, tho 
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plaintiff shall bo bound by tbe law of MmitatioD in the same manner as if the first suiti 
had not been brouffht—does not apply to applioations for execution.— T^r^hand Megraj 
o. Kaehin&th Trimbak, II L. R., 10 Bom. 62. [July 21, 1885w] ^ 

376^ If a suit be ^djVisted wholly or in part by any lawful agreement 

Oompromi* of ouita. ‘ " ‘ defendant aatirfy the 

. ^ plaintiu in respqpt to the whole or an}s, part of tbe 
matter of the suit, such agreement, eomprornisd, or satisfaction, shall be re^ 
corded, an^ the Court shall pass a decree in accordance therewith so far as 
ft relates to the suit, and such decree shall be final, so far as relates to so 
much of the subject-matjter of the suit as is dealt withF by the agreement, 
compromise, or satlbfac^tion. 


Afteu the bearing of the suit had begun, the plaintiffs and defendants came to an 
agreement, by which tboy settlod all the matters in dispute between them in the suit. 
The agreement wtis in writing, tend dealt in one clause with tlic the subject-mat- 

ter bf the suit, and in a^second clause with another disput e of lon^ standing between the 
parties, with which the suit had nothing to do. The plaintiffs subsequently objecting to 
consent to a decree being taken in terms of the first clause of the agreement, the defend- 
ants took out a rule calling on the plaintiffs to show cause why the agreement should 
not be recorded in Court, andfwhy the Court should not pass a decree in arjcordance there- 
with, under tbe provisions of s. 37S of the Civil Procedure (?odc (Act XI V. of 1882). The 
rule was argued on affidavits on either side, Die plaintiffs ohjer^ting that the above section 
did not apply to such a case as this, and that, in any csise, tlie matter could not be decided 
CD affidavits, but evidence must be gone iutc. JTeld t hat s. 87'’> gave the Court tho power 
to deal with such a case as this in the manner re<juired, and that this was a proper case in 
which to exercise such a power ; and that, in the circumstances ofjthis case, no definito 

S r&cedure having been enjoined by the Code, tho matter miglit properly be decided on afli- 
avits. Rule made absolute accordingly.— Riittonsey Lalj* v. Poorib4i, I. L. R., 7 Bom^ 
804. [June 15, 1883.] t \ 

For the ^rpose of setting aside a decree passed in pursN^ noe of a compromise come 
to out of Court, there ^re two available modes of procedure— by suit; (2) by a review 
of the judgment sought to be set a.side ; the latter being the more regular mode of pro- 
eoilure. Lalji Sahu v. Collector of Tirhoot (0 B. 1.. ll. Old) Mewah Lai Thakur ». 
Bhujun Jha (13 B. L. R., Ap. 11) au(f Gilbert r. Einlean (L. it. oVh. I> 250), foffowed. 
—Aushootoslf Chandra v. TaraprasaDna Roy, I. L, R., K) Cal. 012. [April 24, 1884.] 

ArriR suit filed by the plaintiff against several defendants, one of whom wusaii infant 
a petition of compromise, entered into between tho adult parties, was filed in Cburt. Tbe 
petition stated the terms of arrangement, and <11180 that an a])jdiciitton would be made by 
the guardian of the minor praying the Court to allow tbe coinproiriise to carried out on 
his behalf. Ten da^'s after the petition of compromise was filed, the first' defendant and 
the plaintiff presented petitions to the Coprt withdrawing from tho compromise, and pray- 
ing that the suit should proceed. The second defendant presented a i>etitioii i)rHyiiig that 
the compromise should be recorded, and a decree passed according (o its terms. The 
Court m^e a decree in accordance with*the prayer of the second defendaut*s petition. 
The first defendant appealed. HHd that an appeal lay, and that the lower Court whs 
wrong^n enforcing the compromise at the instance of the second (lefondfnt. SemhU^ that 
s. 375 of tbe Code of Civil Kocediire merely covers casofv in whi(',li all parties consent to 
have the terms entered into carried out, and judgment cntercc^ up. Kuttonsey lAIji n. 
Poo^'ibdi (I. L. R., 7 Bom. 340) questioned. Uara S^ndari Debl r, Kumar JDukhinessur 
Maiia, I. L. E., 11 Cal. 250. (jJan. 26, 1885 ] 

Bran agreement made in writing before the bearing, the parties to a suit entered 
into a 'compromise by which the plaintiff agreed, for consideration, to withdraw the suit, 
When tho case came on for hearing, plairitiffirefused to fulfil his promise. The defendant 
having produced ihe agreement, the Munsif held that it must be enforced, and dismissed 
the suit. On appeal, tho District Judge held that the agreement could not be treated aa 
a compromise, as the plaintiff did not consent, and remande^ the sutf. ffeM that the 
agreement could be enforced,— Ruttoiisey lAlji «. Pooribai, (I. L, R., f Bom. 804) ap- 
proved.— Karuppan and others v. Ram^ami, I. L. R., 8 Mad. 482. [April 17, 1886.] 
Thk partieseto an appeal, in wbi^h an issue had been remitted for trial to tbe Lower 
Court, having presented a petition to tho liower Court, stating that the suit bad been com- 
promised and the terms of tho compromise, r^nested the liOwer Ckiurt to move the Ap- 
pellate Court to pass a decree in accordance with such terms. Before a decree waa pawed» 
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one of the partle8 objected to the compromise being accepted.* Held that it was open to 
the Coort, such objection notwithstanding, to pass a decree in accordance with the agree- 
ment. Ruttoiftey Ldiji v. Poorib«4i (I. L. R., 7 Bom. 804) and Karuppan v. Ramasimi 
(I. L. R., 8 Mad. 482) followed ; Hara Sundari Debi «. Kumar Dukhin^ssur Malia (I. L. 
R., H Cal. 250) observed upon. oral agreement- by Ihe. parties to a suit, that a de- 
cree be passed creating a oha|ge on immoveable property above 100 in value, is not 
rendered inoperative by s. 59 ^of the Tran^^fer of Property Act. The pflCrties to an appeal 
applied to the Court to pass ii decree in Secordance with the terms of a compromise, and 
before decree was passed, one Of the parties objected tOi such dicree being passed on the 
ground that certain conditions precedent to bo performed by the other party had not b^eh 
performed. The Court (this being denied by the other party) called for affidavits in proof 
of the terms of the agreepient of compromise, and, these being^fouifd not to be^uffloier^ly 
conclusive, directed the Lower Court to take evidence on the point. — irppasami o^MahttEum 
I L. R., 9 Mad. 103. [Sep. 28 1885.] ‘ • 

The only compromise which a Court onn in any case be bound under s. 375 of the 
Code of Civil Procedure to enfonie, is one which adjusts, wholly or in part, the suit ; mat- 
ters ^ing beyond the suit^carioot, if included in a compromiise, be so enforced. A Court 
refusing to grant a deordh on a compromise going beyond the suit jsaimot, however grdht 
a decree modifying the terms qf the propo.«od compromise, but must leave the parties to 

f roceed with the suit as they may Be advised. — Pajaleh Ali Miah ». Kamarudden Bhuya. 
. L. R., 13 Cal. 170. [July 104886.] 


CHAPTER XXIIl. 


Of Payment into Court. 


376* The defendant in any suit to recover a de bt or damages may, at Extending to 

Depl^H b, def<.nd«nt of “"y *‘“8“ f cToiS^ 

amount in eatisfaction of |inoney as«he considers a satisfaction iii fulFof the 
claim. ^ claim. 


377. Notice in vriting of the deposit shall be given through the Court 
/ by the defendant to tln^ plaintiff, and the amount 
o iqp o eposi . deposit shall (unless the Court otjierwiso di- 

rects) be paid to the plaintiff 3n his application. 


Ditto. 


378. No interest shall be allowed to the plaintiff on afi^ sum deposited Ditto. 
Inkorest on dopo-sit not al- by the defendant from the date of the receipt of 
lowed to plaintiff after notice, such notice, whether the sum deposited be in full 
of the claim or fall short thereof. 

379* If the.plaintiff accept such amount only as satisfaction in part of Ditto. 
Procedure where plaintiff He may prosecute his suit for th(^ balance ; 

Mcepts deposit as sjtiBfaction and if the Court decides that the deposit by the 
in part, • dfjjfendant was a full satisfaction of the piaimifTs 

claim, the plaintiff mugt pay the costs of the suit incurred after the deposit, 
and the costs incurrocf previous thereto, so far as they were caysed bjT ex- 
cess in the plaintiff's claim. * , 

If the plaintiff accept such amount as satisfaction in full of his claim, he 
•Prooedure where he accepts shall present? to the Court a ^statement to that 
itas satisfaction in full. effect, and such statement shall be tiled, and the 

Court shall pass judgment accordingly, and, in diipecting hy whom the costs of 
each party are %o be paid, the Court shall consider which of the parties is 
most to blame for the litigation. 

Uluatrationa, * 

(o.) A owes B Rs. 100. B sues A for the amount, having made no demand for 
payment, and having no reason to boliove ihat tho delay caused by making a demand 
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Ditto. 


Ditto 


m REQUIRING SECURITY FOR COSTS./ [Secs. 380-382. 

would place him at a disadvantage. On the plaint being filed, A pays the money int& 
dourt. B accepts it in full satisfaction of bis claims but the Court shfuld uo*l allow 
him any costs, tl^e litigation being presumably groundless on his part. 

(b.) B sues A under t}ie circumstances mentioned in illustration (a). On tho 
plaint being filed, A disputes the claim. Afterwards A^ays the money into Court. 
B accepts it in full sati>:faction of his claim! The Coiirt.should also ^ve B bis costs 
of suit, A*s conduct having shown tWt the litigation was necessary. 

(c.) A^owes B Us. 100, ami is willing to p|iy him that sum without suit. B 
claims Rs. 150, and sues A for that amount. On the plaint being filed, A pays Rs. 
100 into Court, and disputes only his liability to pay the remaining Ra. 50. B accepts 
the Rs. lOitin full satisfaction of Lis claim. Tbo Court should order him to pay 
costs. • 


• CHAPTER XXIV. 

I 

Op Requihing Security for Costs. 

380 . Tf, at the institution or at any subsequent stage of a suit, it appears 
When security for costs may ^0 the Court that a sole plaintiff is, or (when t hero 

be required from plaintiif at arc more plaintiffs than one) that all the plaintifis- 
any stage of suit. residing out of British India, and that such 

plaintiff does not, or that no one of such plaintiirs docs, possess any sufiicient 
immoveable property within British India independent of the property in 
suit, the Court may, either of its own motion or on the application of any 
defendant, order the plaintiff or plaifitiffs, within a time to bo fixed. by the 
order, tt) give security for the payment df all co/ .incurred and likely to bo 
incurred by*any defendanl. 

The meaning to given to tho word “ residenoo ” in legislative enactments depends 
upon the intention of the lie;».sl:ituro in framing the pa rli(MJl:u\ provision in which the 
word is used. The * rtndence' intended in s. liHOof the Civil Proi^c'duro Code (AA X. of 
1877), is residence under .•'ueh (jircLimstanee.'s as will aff(«rd a reasonable probability that tho 
plaintiff will be forthconung when the ‘*uit is decided.— Mahomed Shullli v. Laldin Ab- 
dula, I. L. R., 3 Boya. 227. 1H78.J 

Held that a plaintiff, liciiig a resident !u \Vadhw?in, in Katlilwar, and pos.sessed of 
immoveable property in the cantonment there, could not be re(piired to give security for 
costs under s. 380 of the Civil Procedure Code (Act XIV. of 1882), the cautoiTnioUt of 
Wadhwan being within tho limits of British India.— Triccam Panserhand v. Bombay, 
Baroda, and Central India Railway Company, I. L. R., 9 Bom. 2M. [Mar. 17, 1885.] 

• 

381 . In the event of .such security not being furnished within the time 
Effect of failure to furnwh SO fixed, the Court shall dismks • the Suit, uulesE 

securBy. ^ ^ the plaintiff or plaintiy’s be {Permitted to withdraw 

therefrom under tho provisions of section 373. ^ 

The definition of “decree” in 2 of the Civil* Prwiedurc Code meana that where- 
the proceeding of tho Court finally disposes of tho suit, so long as it remains upon the re- 
cord, it is a “decree.” Jfeld by tlie Pull Bench that an order^ passed under s. 381 of tho 
Civil Procedure Code, dismissing a suit for failure by the plaintiff to furnish seimrity for 
costs as ordered, ^as t4c decree in the suit, and apj^ealafilo as such, and consequently Wste 
not open to revision by the High Court under s. 022 of the Code. — Williams (J. R.) v. 
Brown (T. A.), 1. L. E., 8 All. m. 23, 1880.J 

c • 

382 . Whoever leaves Briti.sh India umlpr such circumstances as to afford 
Residence out of British reasonable probability that he will not be forth- 

India. • coming whenever bo may bo called upon to pay 

costs shall he deemed to be residing out of British India within the meaning 
of .section 380. 
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CHAPTER XXV. 

Op Commissions. 


A. — Comrnissions to examine Witxiesses. 


383. Any Court may, in any si!it, issue a coramissipn fC>r the examiiia» Ext^ndinirto 
Cases in whi*h Court may ’*10". on ‘interrogatories or otherwise, of persons 

iSRuo commission to examine resident witliin the 16cal limits of its jiiVisdiction, * 

who are exempted under this Code from attending* 
the Court, or who ar^ from sickness or infirmity, unaltle to attend it, 

384. Such order may be made by the Court eitlrt^r of its owrf'l Dtion, •]>itto. 

or on the application, supported by affidavit or 
otlierwise, of any party to the suit, or of the wit- 
nessS to be examined. • , 


Order for commission. 


386. The commission for the examination of a person who resides Ditto. 
When witness resides with- witlTin the local limits of the jurisdiction of the 
in Court’s jurisdiction. Court issuin" the same ma^ be issued to any person 

whom the Court thinks fit to execute the same. 


Persons for whose examina- 386. Any Court may, in any suit, i§sue a Ditto, 

tion commission may issue. commission for the examination of — 

(a) any person resident beyond the local limits of its jurisdiction ; 

(b) persons who are about to leave such limits before the date on which 
they are required to be cxaipincd in Court ; and 

(c) civil and military officers o^ Government, who cannot, in the Dpinion 
of the Judge, attend the Court without detrimdlit lo the public Service. 

Such commission may be issued to any Court, not being a High Court 
or the Court of the Recorder of Rangoon, withiq the local limits of whose 
juriscUction such person resides, or to any pleader of a High Court whoni 
the Court issuing the conimis»ion thinks fit to appoint. 

The Court, on issuing any commission under this section, shall direct 
whether the commission shall be rd^uriied to itself or to ‘o 'y subordinate 
Court. 

Tnfc issue of a commission for the exanii nation of an absent, witness, without notice 
to the opposite party, even if not illoi^al, is objhetionulile. — Tariioknalh Mookerjee and 
others v, Goureo Churn Mookerjee, 3 W. 11. 14.7. [July 20, 18(55.] 

Tempohaby imprisonment beyond the jurisdiction of a Small Cause Court was held 
not to bar tbe jurisdiction of that Court in respect of defendants «vho formerly resided 
within its jurisdiction, and whoso I’auiilies continued to reside there, there being, .i,more- 
over, nothing to show that tlip defendants had no intention of not returning to their 
former place of abode oq the termination of their iinpri.sonment. A Magistrate is not 
bound to execute a commtssion of a Small Cause Court directing him to take the evW<*roe 
of prisoners in jail, in a case in which none of the circumsl 4 U)ces existed aufhorizing that 
Court to issue the commission. — Gopal Chunder Sircar v. Kurnodhar Moochee aud'others, 
7W.B.349. [April 6, 1|?67.] 

A FABTT to a suit has a lega4 right to ap^ly to a Court for a ^umm^ns to a witness, 
or for a commission to examine a witness. The Court should grant the application as a 
matter of course, without considering whether the applicant can derive any advantage 
therefrom.— Hurg^ Pass llvsack v. Meer Moazzum llossein, 15 W. R. 447. [April 
1871.] * 

An application for the issue of a commission should be supported by some reason 
other than the mere distance of placo of residence of tlm witness. If ^he witness is a 
stranger, a commission will be right and reasonable ; but not if he is a servant of the party 
applying. — Amrith Nath Jha v. Dhunput Singh Bahadoor, 20 W. R. 253. [July 10, 

1873.] 
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Ditto. 


Dittr. 


Ditto. 


Ditto. 


Ditto. 


387.381 

387. Whon atjy Court to which application is made for the issue of a 
Commiasion to examine wit* commission for the examination of a (person resid* 
ness liot within British India, ing at any place not within British India is satitied 
that his evidence is necessary, the Court may, issue such commission. 

Undbb 6. 622s of "the Code of Civil Procedure, interlocutory orders passed under 
s. 887 refusing applications for the issue of a cotftniission to*examine witnesses, or, under 
B. 130, directing the production of ^cuments, cannot be revised.— in re Nizam of l^derS* 
^ad, I. L. E., 9 Mud. 256. [Feb. 22, 1886.] • 

Court to“, examine wttneM 388. Every Court receiving a commission for 
pursuant to commission. * the examination of any person shall examine him 
' pursuant thereto. 

389. After the commission has been duly executed, it shall he return* 
pcturnof commission with •ed, together with the evidence taken under it, to 

depositions of witnessei^ the Court out of which it issued, unless the order 
for issuing the commission has otherwise directed, i\\ which case the conimis* 
sion shall be returned in terms of such order ; and the commission and the 
return thereto, and the 4;vidonce taken under it, shall (subject to the provi- 
sions of the next following section) form part of the record of the suit. 

390. Evidence taken under a commission shall not be read as evidence 
When depositions may be iu the suit without the consent of the party against 

read in evidence. whom the same is ofiTcred, unless 

(а) the person who gave the evidence is ^pvond the jurisdiction of the 
Court, or dead, or unable, from sickness or iii6t*uiity, to attend to be person- 
ally examined, or exeiupUjd from personal appearance in Court, or 

(б) the Court, in its discretion, dispenses with' he proof of any of the 
circumstances mentioned in the last preceding clause,' and authorizes the evi- 
dence of any person being <n*ad as evidence in the. suit, notwithstanding proof 
that the cause for taking such evidence by commission ha£^ ceased at the time 
of reading the same. 

Doctments attached to the return of a commission, and identified with the documents 
referred to in the evidence, may be read at the hearing of the suit in which the commis- 
sion issued, unless they have been objected to on being tendered in evidence before the 
commission. Objections to the admissibility of such documents cannot be taken at the 
hearing of the suit.— Struthers (G. v. “Wheeler (C. B.), 6 C. L. E. 109. [April 14, 
1880.] 

Proyisiona aa to execution 39^, The provisions hereinbefore contained as 
Sppirr'clmi^.'SK.ed ‘•h® execution and return of cq.tniDiwionB shall 
by fooigii Courts. ^PPv ^ commissions issued iby 

(a) Courts situate beyond the limits of British India and established by 
thhliuthority of Her Majesty or of the Governor-General in Council, or 

id) Courts situate itf any part of the British Empire other than British 
Indifi, or , 

(c) Courts of any foreign country for the, time being in alliance with 
Her Majesty.* • 

jB. — C ommtfsioni jot local InveBtigaiitmt, 

^ . 

392. In any suit or proceeding in which the Court deems a local inves- 
Commission to make local tigation to be requisite or proper for the purpose 
investigationa. ^ of elucidating any matter in dispute, or of ascer- 

tjining the market-value of any property, or the amount of any mesne-profits 
or damages or annual nett-profits, and the same cannot be conveniently 
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(conducted by the Judgft in person, the Court may issue a commission to such 
person as itihinks tii^ directing him to make such investigation and to report 
thereon to the Court : • ’ . 

Provided that, when the Jjocal Government has made rules as to the 
persons to whom such cSinmission shall be issued, the ^ourt shall he bound 
by such rul^s. ' • • • 

393. The Oominissfoner, j^fter such local* inspection as he dbeins ncces- ^ 

Procedure of Commission- sary, and after reducing to writing the evidence ^ Courts, 

, taken hy him, shall return* autih evidence to^^her 
with his report in writing, signed with his name, to* the @ourt. 

The report of the Ooininir^ftioncr and the evidence taken by hini,( .>ut not 
Report and depositions to tin*, evidence without the report) shall be evidence 
be ovidoiuio in suit. in the suit, and shall form part of the record ; but 

the (Jourt, or, witlKhe permission of the Court, any of the parties to the suit, 

Oiminiasiuiier may bo ox.t- • nn\y examine the Commissioner personally in open 
miiuid III p^ , 1 - 011 . Oomt touching any of the matters referred to him 

or inmitioneil in his report, or as to the manner sin which he has made the 
invest igation. 

missions lo examine Accounts. 

394. In any suit in which an examination or adjustment of accounts is Ditto. 
CormniH-dimor lo ox.muuio nccesNary, the Court may fssue a commission to 

or adjust Hccounis person as it thinks ht, directing him to mA:e 

Ciuoh examination or a<l jubtnienc. ^ 

Twe effect of the proNij y 3 of the Civil Proc(®lute Code of 1877 t?iker\ in conneo'- 
lion with the dcfmilioii of, (ho word “decree’* in s. 2 is, that all suits pending when 
that Code curtte into foroc, tho priuiticc and procedure to be follo wed down to the final re- 
sult of such suits (i. c , wlicii podiiug reiiiiuiis to be done^bu^ lo execute the decree or to 
apposii from it), arc tj^e same as previousl}" existed, but that in all subsequent proceedings 
in 'execution of the decree or in appeal from it, the practice and procedure provided by the 
Civil Procedure Code of 1877 are lo lie observed. The word “ decree” in s. 3 of the Civil 
Procedure Code of 1877 moans an onhjr final in its nature, and does^not include an inter- 
locutory order, su(;h as an order of reference to take accounts, aUhoug'.. Mich order may in 
general he properly termed a ‘decree,* an3, therefore, a suit winch has been referred by 
the Court to the Commissioner h* lake accouut.s is still in a stage “ jirior to decree *’ within 
the mefining of s 3 of tJie (hril Jh ocedure Code of 1877. IHrji Jina «. Narain Mulji (12 
Bom. H. C. R. 129) di*«linguisiied. Tlie gcuciHil nature of a certificate or report- —whe- 
ther general or separate -hy tlie (Joinmisskmer for taking accounts, is, that it should, in 
the case of a geneial cortiticatc, compri.so the rcgult of all tho proceedings under the decree 
or order of reference, or, in tlie case of a separate certificate r.r report, that ii should ooitt* 
priae tho result ig some or one of such proceedings, and the Cmifl' is not bound to con- 
sider a certificate graniod by tlio Coniiiiissiouer unless he has certified vvhat^maj be*regard- 
od as the result cither of the whole inquiry referred to him or some branch or part of it. 

The power of tho Comm^ioner to grant certificates, and of the Court to deal with 
taade with reference thereto, coiisidorod. Qumre — Whether, where a auit Jias been refer- 
red to the Commissioner for the purpose of having accouih^s taken, such account^ in tho 
absence of any direction in the decree or order of reference that stated or settled accounts 
aro not to be disturbed, should not be taken without regard to any previous accounts stal- 
led or settled between the parties f - Huatom)i Buriorji o. Ke.s 80 wji Na^, I. L. R., 3 Bom. 

161. [Aug. 13, 1878. ) 

iM a suit for an account against an agent, the pUint stated that the defendant had 
pot submitted piaipor accounts of his agency, and prayed that the defendant might bo 
prdered to produce certain papers, and that, on failure to submit the accounts, he might 
be dooroed to pay thb plaintiff Rs. 1,200 by way of damages. The plaint also alleged thatj 
in consequence of the defendant’s negligence and mismanagement, th^ plaintiff believed 
that he had Mistained a loss of Rs. S,000, and prayed (or a decree fortius sum. liM that 
no decree could be made for the sums mentioned, or any other sum, until an account had 
been iaktu, and the amount due from the defendant ascertained, fer Field, J.->lt ia 

0. P. 30. 
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the duty of an agent to render proper accounts to his employer irrespective of any con* 
tract to that effect. 4^nd he does not discharge that duty by merely deliveiKiig to his eni- 
ployer-aset of written accounts without attending to explain them, and produce tho 
vouchees by which the items of disbursements are supported. Method to be followed on 
taking accounts in the mufassal stateci. If the taking of areoiints by the Judge would 
occasion a waste of pui)llG time, he should resur^ to the provif^ious of ss.394 and 805 of th9 
Civil Procedure Code, pifd furnish the Coniniissioner w ith such part of the proceedings and 
such detailed instructions ^s may apjiear necessary. In ord^r to enable an agent to pre* 
pare accounts to be furnished to his princival, he ^honld be allowed to have reasonable 
access, at proper limes and in the presence of resiionsible persons, to such books and papers- 
in the principal’s possession as may be necessary tor the j»reparation of the accounts. — 
Annoda Pertad Roy Dwarkanath Gan gonad liya, 1. L. R., 6 Cal.^TS*!. [Pcb. 1, 1881} 

The Code of Civil rrbeeduve docs not. authorize the dismissal of a suit on refusal or 
failure of a p.irty to deposit the amount ordered by tlic (\)urt as remuneration to a Com- 
missioner appointed under s. 894 to examine accounts. The remuneration of a Commis- 
missiomir appointed by the Cotut to e.viminc accounts should, as a rule, he a definite 
umouat, and not at a monthly allowance.— Riltrava Chariar o. Vedanta Chari^i^ I. L. 

3 Mad. 269. [Aug. 22/1881.] 

MThebe a Commissioner was appointed hv a Court under s. 180 of Act VIII. of 185^ 
to take accounts at. the re'juc^l of the p1;nnlilT<. and liis co<ts w'ore not proj.aid under 
8. 182, and the defoudaut was, by the dccrt‘c. ordpivd to ]iay the costs of the suit, but the 
costs of the Commissioner were not entered in tlie decrt‘e. h&hf in a, suit by the Commis- 
sioner against the plaintiffs for reinuueratioii tor his labour that the phiintiffs were liable. 
— Gopalaratuamayyar v. Bupala Narasinima ^':^du, 1. L. R., 4 Mad. 899. [Jan. 8, 1882.] 

395. The Courts shall furnish tlie Ooifyiiissioner with such part of tho 
Court to give OoiLinissioner proceeding's and sii^ detailed instructions as ap* 
necessary in.structiuns. p^.^r iieces.'*ary, and thcsinstructions shall distinctly 

specify whetlier the Commissioner is mondy to transniit tho proceedings which 
he may hold ion tho inquiry, dr also to report his 0 '<s‘' opinion on the point 
referred for his examination. 

The proceedings of thq Commissioner shall be received in evidence io 
Court to receive Coininis- suit, unless the Court has reason to be Jissa- 
sionor’s proceedings or direct tisfied with them, in' which case the Court shall 
further inquiry. direct such further inquiry as is requisite. 

I 

In a suit for an account against an ageni, the plaint slated that the defendant had 
not submitted proper accounts of his agiiu’v, and prayed that the dofendant might be 
ordered to produce certain papers, and, that" on failure lo submit the accounts, hq might 
be decreed to pay the plaiutiff R.**. ),2()^ by way of damages. Tho plaint also alleged 
that, in consequence of the defendant’s negligem'c and mismanagement, tho plaintiff be- 
lieved that he had sustained a loss of Hs. 5,(X)0, and prayed for a decree Ibr this sum. 
Held that no decree could be made for the sums mentioned, or any other sum, until an 
account had been take^, and the amount due from the defendant ascertained. Per Field, 
J.— It is the duty of an agent to render pro])cr accounts lo his employer irrespective of 
any cohtract lo that effect. And ho does not discharge that ddty by merely delivering 
to his employer a set of written accounts without attending to explain them, au^d produce- 
tbe«7.(Muchers by which the items of disbursements are supporteilh Method to be followed 
on taking acccunts in the xnuf)issal stated. If the taking of accounts bv the Judge would 
occasion a waste of public time, he should resort to tho provisions of ss. 894 and 896 of 
the Civil Procedure Code, and furnish the Commissioner with, such part of the proceed- 
ings and such detailed in.structions as may a.r>poar ne(’.essary. In order to enable an agent 
to prepare accouets to J)e furnished to his principal, he 'Should be allowed to have reaioli- 
able access, at proper times and in the pro.sence of responsible persons, to such books and 
papers in the principal’s possessiou as may bo necGs.qary for the preparation of the ac- 
counts.— Annoda Fersad Roy v. Dwarkauath Gangopadhya, U L. R., 0 Cal. 754. [Feb. 
1, 1881.] 

In a suit for an account by a principal .'igainst his agent, the plaintiff should ask in hi* 
plaint that a proper account nny bo taken. Jf the defcndai’t is found liable to render 
such act^)unt for a certain period, the Court should make an interlocutory decree declar- 
ing Vbat he is so liublo, and direct him to flic an account in Court within a filed period. 
This decree may be enforced under s. 200 of the Civil Frocedure Code. After aa leoount 
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has been filed, the plaintiff should be allovred reasonable time to examine it. If the ob* 
are numerous, the procedure prescribed hy ss. 394 and 395 and form 157 of soil, 
4 to the Cochi should be followed. When the accounts have been taken, the Court 
must determine the amount duo, and the final decree should be for the payment bf this 
amount, and also, if necessary, for tlie delivery of any^ija^ers, vouchers, or other docu- 
ments which have come intojihe hartds of the aijent in the course of his employment. In 
n suit for an account a^aiii.*«t A and B fts ajjents, the plain tiff \8kod for an account ae 
against A from 1265 (1858) To 1283 (1876), and as airainst B frofii 1281 (1874) to 1283 
(1876). Held that there haibcen no nii.sjoiuder. The seven days within which a notice 
of objections to a decree by a rcsporKlent under .*«. 561 of the Code must be given is not 
a period to which the provwous of para. 2 of s. 5 of the Limitation Act can be ex- 
tended, and the Court has no discretion to cxteinl the period. •Foimsof kcepilig ai^i/aiits 
of joint property in the niufibssal (sonsidored. — Begamber Mftuzuiiglar v. Kall^ • uth Roy^ 
I. L. B., 7 Cal. 654. [»July 4, 1881. j # 


D. — Commission to ynake Partition. 

396. In any auft in which the partition of immoveable property not 
CommUsion to ra«ko parti- .P^y.'nK reveiiut' to Govormneiit appears to the 
tion of non-rcvoriiiu-piiying Court to he necessary, the Court, after ascertaining 
immoveable property. several parties iiitere.^(*cl in such property and 

their several rights therein, may issue a commission to such persons as it 
thinks tit to inake a partition according to such rights. 

The Commissioners shall asciutaiu and inspect the property, and shall 

_ , divid<3 the same into as manv shares as may he di- 

Frocedtire of Cotinii]HsioM(M'.s. - i i i i V i • i xi • • 

r<3cted hy tiie <)nler umler winch the commission 

issues, and sliall allot such shan ^ to tJie parties, and may, if authorized thereto 


Ly the said order, awe^d sums to bo paid for the purpose of equalizing the 
value of the shanks * • • 


The Com in issioni^'y* shall then pr(3pare and sign a report, or (if they can- 
not agrt‘e) separate reports, appointing the share of eacn party, and distin- 
guishing each share vif so <iire<;t(*d by the said older) by metes and hounds, 
buch report or reports .shall bo annexed to the commission, and trajisniitted to 
the Court ; and the Court, after hearingany objections which the parties may 
make to the report or r(*ports, shall either quash tlie sanu ind issue a new 
commission, or (where the Comm issio^iers agree in their ropoit) pass a decree 
in accordance therewith. ^ 


In a suit for partition, tlie Subordinate JudgeVppoiiitcd an anun under s. 396 of the 
Civil Proceduro Code to effect a partition. Tfie auim nwdo his report, which was ob- 
jected to on the merits by the defendant, but iiUiiuately the report was confirmed, the 
defendant having llcipiiesccd in the proceeding'^. On a[)peal to the District Judge, the 
defendant took an objection, that tin' appointment of the amin was jrregular. Held that, 
having acquiescod^in the proceedings so far, it vvas too late l'(»r the liefeiidant to take the 
objection. Per PontifeX, (Field, J., doubting). -In a suit for ])artiliou, ittis fiompe- 
teut to the Court, in its piviiniiriary decree, to appoint an\ one person wlioni it thinks lit 
to be a Commissioner to rflake the partition under .s. 30t> of the Civil Procod ure.Ciide. 
The section uses the word ‘ Coinm!li«sioners/ but it is not nece.ssary for tlie purposes of 
partition that there should be more than one Commissioner, and by force of the treneral 
Clauses Act, the word ‘ Conamissioners ’ may bo road in the singular number. Tliejnten- 
tion of s. 39d is, that upon the first hearing of a suit, tho Court shall determine whether 
tlfb plaintiff is entitled to a partition, and shall :iscertain wlio the ^evera^ persons entitled 
to the property are, and shall direct liy a preliminary decjroe or order that Coiiimissiouers 
ho appointed to make the partition. — ^Gayau Chunder San o. Durga Churn Sen, I, L. R., 
7 Cal. 318. [Apr*! 7, 1881.] 

In a suit for au account by a principal against his agent, the plaintiff should ask in 
his plaint that a proper account. may be Uk'en. If the defendant is found liable to render 
each account for a certain period, the Court should make an interlocutory decree declar- 
ing that be is so liable, and direct him to file an account in Court within a fixed period. 
This decree may be enforced under s. 260 of the Civil Procedure Code. After au account 
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bas been filed, the plaintiff should be allowed reasonable time to oxamipe it. If the ob« 
jections are numerous, the procedure prescribed by ss. 394 and 395 and form 157 <of sch, 
4 to the Code should be followed. When the accounts have been taUtm, the Court 
must determine the amount due, and the tinal decreo should be for the payment of this 
amount, and also, if necps««:iry, for tlie delivery of any papers, vouchers, or other docu<« 
ments which liave come^iuto the hands of the agent ih the ci^urso of his employment. In 
a suit for an accoimt against A and B as agents, the plaintiff asked for an ucoQunt as 
against A from 1255 (1858) to 1283 (I87t>), and'‘as against' B from 1281 tl874) to 1283 
(1875). that there had bocn.no misjoinder. The seven days within which a notice 

of objections to a decree by a respondent under s. 5tfl of the Code must be given is not a 
period to which the provisions of pani. 2 of s. 5 of the Limitation Act can be extend- 
ed, and the^ Court no ‘discretion to extend the ]»criod. Fokins of keeping accounts 

of joint property in tlr j mufassal c^onsidered.—Begamber Mozumdar r. Kallynath Boy, 
L L. K., 7 Cal. 654. [July 4. 1881. J 

Wherk ill a suit tor partition p<»ssession was sought of a definite share of a property 
consisting of a nuiubor of llouse^<, heU that the ]>riiu*iple in such ca'»os is that, if a pro- 
perty can be partitioned wilhorU destroying the intrinsic value of the whole property or 
of the sliares, such partition ought to be made ; but where partitioft cannot be made with- 
out destroying ilie intrinsic value of the ]iropcrty, then a nioney-coinpensation should b© 
given. — Ashamillah r. Kali Kiukur Kur, 1. L. It-, 10 tal. (175, [April 17, 1884.] 


Extending to 
Provincial S. 
C. Courte, 


Pitto. 


An order under s 306 ofCiheCode of Civil ,1'roooduro declaring the rights of the par- 
ties in a partition-.«uit, but leaving their shares to be deti inexeention of the decree, 

is a decree” within the meaning of s. 2 of the Code, aiul an appcjil, therefore, lies fioiu 
such order. — In the Matter of the Petition of Blilou Nath has^; Bliola Nath Pass o, 
Sonamoni Basi, 1. L. B., 12 Cal. 273. [Jul> 30, 1885.] 

The proceedings contemplated 1)3' s. 306 of Aot XIV. or 18H2 arc proceedings in a 
sujt before decree, and in order to enable the Court in that suit to determine exactly the 
term< of that decree. Where tho.se pr(K‘ccdings, hov\cvor, witi* loft to be taken in execu- 
tion of the d'^'oree, the High Court, treating it as uii error in pomi of form, and without 
deciding whet her or not an objection, if it had hi^*n taken, vy)uld have been fatal to the 
proceeding'-, dP-alt witii tiie rase *iu the siiiic wa> as wus^**mic in Gyan Cliniider Sen t% 
Doorga ( linni Sen tl L. R., 7 Cal. 318; regarding the fut* icr proceedings taken aficr 
tl- ca'ce d •id iring the rlglils of the several parties as ])roi*rodiiigs jio obtain a (leorcc on fur- 
tiicr con'idcratiun. Whore , in *i j)artition-.siiit an onler wa« i nude in Iho course of snch 
piofoeduigs by wliich the position of some of the ]»:irlif< to thr suit w’as dotcnniuftd, but 
iio d«-<*laralioif was ina'U* (»f the exact riguis of each ol ’he paniO", hf frf, it was a mere in- 
terlocutory order, and no app^rtl woiiM lie from it. such an order h not a ilccrco 

within tici terras of s. 2, Act XIV. of 1812. Bliolunalh Dass c. Sonamoni Da^i (1. L. R., 
12 Cal 272) distinguished.— Bhoobun Moyi Dabea c. Shurut bnndcry pabea, 1. L. R., 
12 Cal 275. [Aug. 12, 1885 ] 

M hi:ke an Af»peal Court made a, decree or order directing a connhission issuo 
directed to an amiu to make a partition of certain property into certain speciUod shares, 
and to allot the share.-j to tlie parties to *"1110 suit, hi'ld that .'»uo)i order amounled lo a 
decree within the nioauing of s. 2 of the Code of Civil Procedure^ and tlrat, though called 
a decreo, it was in f^ct 'du order in tno tonus of s. 306 of the Couc, aiut Was a proper order 
to make. -B^'pln Belu^ri Moduck r. Lai Mohun Chatlopadhaya, 1. L. R., *12 Cal. 209. 
[Aug. 31, 1885. j ^ 

E, — General Provision^. 


' ’397. Poforc issuing any oommission uncter this otmpter, the Court may 
Exficttsos of commission to order such sura (if any) at it thinks reasonable fop 
bo paid into Court. the expenses of the oonnnisstpn to be, within a tiino 

to be fixed by the Court, paid into C«‘urt by tlv? party at whoso instance or 
for whoso bendfit tUe corn mission is issued. 


Fowora of Commwsionera. 


' 398. Any Commissioner appointed under this 
chapter may, unless otherwise directed by the order 
of appointment, 


(a) exainme the parties themselves and any witness whom they or any 
of them may produce, and any other person whom the Commissioner thinly 
to call upon to give evidence in the matter referred to him \ 
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(6) call for and examine documents and other things relevent to the sub- 
ject oi inquiry ; 

(c) ac afly reasonable time enter upon or into any land or building 4neii- 
tioned in the order, , 

389. The provisions of tins Cof^e relating to the suirynoning, attendance, Extending to 
Attendance, •examination. • exaqiination of witnesses, apd to the remunera- 
and punishment of witnesues •tion of, and penalties to be imposed upon, witness- 
before Cormiiiasioner. apply to persons required to give evidence 

or to produce docuiuents under this chapter, whether the coinmissiqu in 'exe- 
cution of which they are so required has been issued by a Court situ^l - '^^thiu, 
or by a Court situate beyond, the limits of British Indja. * 

For the purposes of this section, the Commissioner shall be deemed to be 
a Court of Civil Judicature, 

40Q. VVheuever«a commission is issued undt#r this chapter, the Court 
Court to direct parlies to shall direct that the parties to the suit shall appear 
appear before (Jomuiiasiioiier. •4>efoi*e the Commissioner in person or by their agents 
or phiaders. 

Prooeaurew part,. *•**“ do no* so appear, the Commis^ 

^ ' siouer may proceed ex yarte. 


TAUT HI. 

OF SUITS IN PARTICULAK CASES. 


f CHAPTER XXVI. 

f 

iSulTS BV Paupebs. ♦ , 

SutU may be brought in * 401. Subject to the following rulds, any suit Ditto, 
^onnd may be brought by a pauper. 

Explanation — A person is a “ pi^uper ” when he is not*possessed of suffi- 
cient means to enable him to pay the fee prescril^ed by law for the plaint in 
suchsupit, or where no such fee is pivsenbedf whc*ii he is not entitled to pro- 
perty wortli one hundred rupees other thaii his necessary wearing apparel and 

the sui»ject-inatter of the suit, 

• 

Whbbe the representative of a pauper applies tobriuKa suit informd pauperis^ there 
is no ueoessily furethc Court to inipnro whetuer such repro>uiaaiiv(^ is also a pauper, but 
the Court, if satisfied tha4 he is the legal represcutatixe, should allow him to cayy tm the 
suit. — Jjhiigbut Boss v, i3uloran]*Bass, 3 W. It. 20. lo, J8U5.j 

A NEXT friend, who a pauper, oau bring a suit on behalf of a pauper — 
Golaupiuuuoe Bossee ». ProsonomoyC«* Bossoe, 11 li. B. 11. J73. [July 4373,] 

WuEUK a suit was brought on behalf of a pauper minor by a next friend who ^as also 
0 pauper, it was held that tlie failure of such suit was no ground for saddling the odsts on 
th^ next friend, —Brijessurce Bosnia v. Kishoi% Boss, 2o W. It. 316. [May 22, 1876.] 

Although Chap. XXVI. of the Civil Procedure Code ouly nrovides for suits to be 
brought by a pauper, the Court has ]H)wer toallowadoi’oaulaiit to del end in fopmd pauperis, 

-'-Bonrga Chum llos.s v. Mettokally Bossee, 1. l^. K., 5 Cal. 819, [Mar. 15, 1880.] 

The rule of English practice which prevents a minor from insitutiiig a suit in formd 
pauperis through his next friend, unles.s he gives proof not only that ho is himself a jiinper, 
but th^t the next friend is a pauper, and that he cannot get any siibstaiAial person to act 
as his next friend, is not to be found in, or deduced from the provisions of. the Civil Pro* 
ceduro Code,— VenkatanarasAyya v, Achemma, 1. L. E., 3 Mad. 3, [ Feb. 28, 1881.J 
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Ditto. 


Ditto. 


402-404. 


Thb administrator of the estate of a deceased person may apply to sue informd 
jMwpem under the provisions of Chap. XXVI. of the Code of Civil Procedure, 1382.— 
In re Bill^ I. L. B., 7 Mad. 390. [Mar. 7, 1884.] 4 

It is competent for the Courito allow a suit not originally instituted in formd pauperis 
to be continued in formd pauperis ,— Patil v. SaWiaram,^ I. L. E., 8 Bom, 615. fJuly 
28, 1884.] . - 

The petitioners prayed to bo allowed as paupers to sue the respondent for certain 
property speeified in the schedule a'linexcd to their petition.* At the hearing of the peti- 
tion under ss. 408 and 109 of the Civil Procedure Cixie (Act XIV. of 1882} the respondent 
appeared aird deposited in Court some of the articles claimed by the petitioners to which 
he admitted they were entitled. The value of the urlicies depfsitod was Ks. 100. • The 
Pjetitionens acknowledged that the articles were their property, but declined to take posses- 
sion of them. Reid that Ihe petitioners were not paupers as defined by s. 401 of the Civil 
Procedure Code (Act XIV. of 1882), being possessed of property worth Es. 100 other than 
the .subject' mailer of the suit, and that they could not, liierefore, be allowed to sue as 
paupers. The inquiry into iT*iuporism under ss. 40^ and -109 ^akc.s place before any suit 
is in existence, for, uidil an application to sue as a pauper is granted, there is no plaint 
and, consequently, no suit (see s. 410). Any propert}, therefore, found at such inquiry 
not to be really in di.*<pule cannot be regarded as part of the ‘‘ subject-nialtor of the suiV^ 
altliough it may bo entered in the particulars of the apjdication for leave to sue as a pauper. 
The ground for excluding th€ “ subject-matter of the suit ” under s. 49l is because such 
property i.s presumably out of the petitioner's reatdi, atid cannot be made use of by him to 
carry on his litigation. In the present c-Lse the anicle.*^ deposited in Court were freely at 
the disposal of the petitioner.s, and could not, therefore, bo exiduded from c.oiisideration. — 
Dwarkanath Narayan v. Madhavrav V'^iNhiaiuith, I. L. E., lO Bom. 207. [Jan. 16, 1886.] 


Held that an ordeifrcjecting an application lor permission to sue as a pauper, and 
striking the case off tbe Court’s file, on the ground that the ii[)plicant had previou.sly 
withdrawn the application and oiilorcd into a now contract witli the defendants, was a 
*' decree V within the nieatiing of <. 2 of tiie Civil IVocednre Code, and appealable as such. 
— Baldeo v, Gpla Kuar, 1. L. R., All. 129. [6ec. 6, 188*^ ] 


402. No suit f shall be brought by a pauper recover compensation 

What suits excepted. a'^usive language, 

or assault. « 


403. The application for permission to sue by a pauper shall be in 
Application to be }n writ- writing, and shall contain the particulars required 

log. by section 5Q in regard to plaints in suits : a sche- 

Contents of application. moveable or immoveable property be- 

longing to the petitioner, with the estimated value thereof, shall be £Uinexed 
thereto ; and it shall be signed and verified in tlie iiianner hereinbefore pre- 
scribed for the signing and ventication of plaints. 

# 

The Code of Civil Procedure does not authorize the rejection of an application for 
leave to sue ui forntX paaptfiAt for want of merits wlien the applica^it is found to be a 
pauper and ins allegations di.*(closc a right to sue. W hen an appVculion for leave to sue in 
J&rmd pauperm is imule, the Court should not go into evidence us to the merits of tho 
claim.— Koka Eanganayaka Animal c. Koka' Venkatacliellapalic^ayudu, I. L. E., 4 Mad. 
823.*' [JSov. 2o, l88i. J K 

c 

Atf unsuccessful application of a wife to sue for dower in formd pauperis^ though 
opposed by her husband in a counter-petition denying his liability, is not such a demaud 
and refusal of tho dower as to constitute a ouv-sc of action., Tlie application merely expresses 
an intention to ^einaiEi (if allowed to io .so) in a particular way.— Eance Kliajooroo- 
ui.ssa V, Ediiee Eyeesoonissa, L. E., 2 lud. Ap. 235. 

404. Notwithstanding anything contained in section 30^, the application 

. ^ shall be presented to the. Court by the applicant in 

resentaUono ^app ica ion. ynJess he is exempted from appearing in 

Court under section 610 or section Oil, in which case the application may be 
presented by a duly authorized agent, who can answer all material questions 
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ivlatiijg to the application, and who may be examined in the same manner 
as the party trepresen ted by him might have been examined had such party 
attended in person. , 

Whvbb the pauper is not exempted from appearing in* Court, it is imperative that 
ho should present his upplicalion in mT»ot—jEx~parte Devgirgdrii Sumbbagir, 4 Bonic 
H. C. R.91. 4Feb. 7, 1867.? • • 

Wheee the pauper is exOhiptod from appearing in Court under ss. 640 and 641, and 
the appliuatiou \» presented by a duly a.uthorizod agent, it is not necessary that such agen^ 
should also be a pauper. Bhagbut Dcssn. Buloram Doss (3. R. 20). But«uch a 
may be a pleader. Kisl^rc Alobun Bose v. Gour Monee Diyssee jl5 W. R. And 

such pleader must have a special power-of-atiorney, notan ordinivy t'akalatnaitia. -Mussa**^ 
mat Mugobutty Kooer v. Guuesh Dutt, 21 \V. R. 308. [Alar. V, 187t.] ^ 

No JUDOMKNT or Order passed in ti suit to which a minor subject to the provisions of 
Act XL. of 1858 is a party will bind him on his attaining majority, unless he is represent- 
ed in the suit by some person wlio lias either taken out a Certificate, or has obtained Jjbe 
permission of the Courtfto sue or del'cnd on his behalf without a certificate. Permission: 
granted to sue or defend on jjchalf of a minor under s. 3 of Act XL. of 1858 should be- 
formally placed on the record. Chap. XXXI. of the Civil Procedure Code lays down tho 
form in which a minor should ap])ear as a party, and this form should be strictly followed, 

— Mrinamoyi Dabia n. Jugodishhuri Dabia, J.*L. R., 5 Cal. 450. [Dec. 5, 1879.] 


406 . If the application bo not framed or presontod in the manner pre- Extendin 

„ . . ... scribed by sections 403 and 404, the Court shall Pro^incia 

Rejection of application. . ^ 0. Courts^ 

^ reject it. 

406 . J£ the application be in proper form and ciuly presented, the Judgp Ditto, 


Ek^mination of applicant. 


may, if he thinks lit, examine the petitioner, or his 


agent, when tlie applicant is allowed to appear by 
agent, regarding the merits of the craim and thospreperty of the applicant. 


When the applicatjpn is presented by an agent, tly* Court may, if it 
If presented by agen^, thinks tit, order that the applicant be examined by 
Court may order applicant to a commission in the madnet in which the examina* 
be exaiffined by coimuia.‘*ioii, absent witness may be taken* under the 

provisions of this Code. 


Undeb the first clause the Judge himself must examine, and noi olegate any other 
person to do so. — Reg. v, Mir Saheb Kussanwi, T. Tj. R., 1 Boui. 100. [ Nov. 25, 1863.] 


Rejection of application. 407 . If it appear to the Court — ] 

(aj that the applicant is not a pauper, dr 

(b) that he has, within the two months next b(*fore the presentation of 
the application, iJisposed of any property^ fraudulently or with u view to 
obtain the benefit of this chapter, or 

(c) thftftf hisballegations do not show a right to sue in Such Court, or 

(d) that he has centered into any agreement with reference to ^fhe sub- 

ject-matter of the proposed'^suit under which any other person has obtained 
an interest in such suligect-matf^r, . 

the Court shall reject the application. ^ • 

An order rejecting an application under the above section is not appealable, nor can 
it be set aside under the Charter Act.— In theJVf alter of Shaikh Babur Ali, 24 W. R. 62. 
[May 12, 1876.] ; Khojedoonissa, ? W, R. 486 [May 22, 1807]. » • 

It is only the petitioner or his agent who is to bo oxaminod under this section, and 
not his witnesses.— In the Matter of Purkash Ojha, 25 w. R. 74. [Jan. 14, 1876,] 

The Code of Civil Procedure does not authorize the rejection of an application for 
leave to sue in formd pauperis iot "Wfint of merits when the applicant is found to be a- 
pauper and his allegations disclose a right to sue. When an application jfor leave to sue 
in formd pauperis is made, the Court should not go into evidence as to the merits of the- 
claim.— Koka Ranganayaka Ammdl v. Koka Yenkatachellapati Nayudu, 1. L. B., 4 M»d. * 
328. [Nov. 25, 1881]. 
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Twa^petsons, being about to sue to redeem a certain jatfhir viUage which they had 
mortgaared, applied for perpiissiou to sue as paupers. It appeared that t^o^* had^iitored 
into an agreement with a vakil to pay him, as reumii oral ion for his services as vakil in the 
case, a lump sum of Rs. 1,51)0 as, soon as the case w'as decided. In default of payment the 
vakil was authorized to reco\or the 'money out of tig! revenue of tlio said vilfage, Ueid 
that such an agreement was within the sco<)c of cl. d Cf s. 107 of the Civil Proce* 
dure Code (Act XlWof 188*2), and their applu^itions to sue as paupers were rejected.— 
Mauohar lUmchaiidra c. jjakshman Mahudev, I. L. K., 9 IJom. 371» [Feb. 26, 1886.] 

c 

« ‘ Whuhe an application for leave to sue as a j'jTuper was rejected with reference to s. 
407 (c) oft the Civil Procedure ('ode on the groMnJ that the claim was barred by limita* 
tion, and therefore tlie applicant had no right to sue, ?if/d hy<»(he Full Bench that tho 
Court had acted wittiin its powers, and that its juriMliclion not liaving been exercised 
illegally or with maleriiil irregularity, the IJigh Court had no power of interference in 
revision under a. r>J>2 of the (hvil Procedure (-ode. Amir Ua'‘-an Ivhiin i». Slieo Baksh 
Singh (T. L. tt., 11 Cal. (5) referred to. The tcnii'i of s. 107 (r) of the Code must not be 
read asliiniting the Conn’s discretion to merely ascuMaining w helher the right to Mie’* 
artae within its jurisdiction, but Lave a more e\ tended incanm», namely, tint an appli- 
cant must make out fliat ho has a good .«ub.'>isiing cause of action, capable of enforce* 
ment in Court, and calliiiff for an answer, and not- hatred *i>y tlie law of limitation or any 
other law. Per Mabmood, J.—Tlie word ‘•case” as used in s. 622 of the Civil Piwo* 
dure Code should bo undorCtood hi its broadest and most ordinary .sense, including all 
adjudications which might constitute the .subject of api^eal subject to the rules governing 
the exercise of the appellate and revisional jurisdictions respectively; and it (tompre- 
bends adjudications under s. 407, which fall under tlie same general cutogory of adjudi* 
cations a.s the rejection of an ordinary plaint under s. 5;i or s. 54. Plml Singh e. Jafrav 
Nath (Weekly Notes, 1882, p. Ill)), ijliulnevliri Dill r. Bidiadhis (Weekly Notes, 18P-, 
p G9), and Sital Salm c. Bacim Ham (Weekly Notes, 1882, p. 02), referred to. Also per 
Mahmood, J.— The ]»rovisions of s. 107 must ho interpreted strictly, inasmuch as they 
operate in derogation of ttie right |>o«sessed by every litigant to seek the aid of tho CdUrt.4 
of Justh'O ; and an exercise of jurisdiction undfp’ that section, w'hen such exerciso of juris- 
diction is op^n to the objection f/f illegality or material irregularity, would form apropelr 
subject of revision by tlie High C’ourt. liar Prasad v. Js^ar Ali (I. L. R., 7 All. 345) 
and Ammal T?. Naymiu (I L. R., 4 Mad. 323) referred V— Chattarpal Singh o. Raja 
Ram, I. L. R., 7 All. 661. [April 8, 1885.] 


Extending to 408 - If the Court see.s no reason to rpfus© the Application on any of 
Provincml S. ,,^y receiving prounds stated in section 40i7, it shall fix a day 

V. (courts. evidence of applicant’s pau- (of which at least ten clays* previous notice shall 
P®*’'*’®- be given to ‘!:he opposite party and the Government 

Pleader) for receiving such eudence as the applicant may adduce in proof of 
his pauperism, and for li earing afiy evidence which may ho adduced in disproof 
thereof. 


Thk petitioners prayed to be allowed, a.s paupers, to sue the rcspondeiit for certain 
property .specified in the schedule annexed to their petition. At the hearing of the peti- 
tion under >s. 408 arid 109 of the Civil Procedure (’ode (Act XIV. of lt882)'1.he respondent 
appeared and deposited in Court some of the articles claimed the petitioners to which 
he admitted they were entitled. The value of the arS:ic]cs deposited was Rs. 100. The 
petitioners acknowledged that the articles were Iheir property^but declined to take posses- 
sion of them. Held that the petitioners were not paupers as defined by s. 401 of the 
Civil. Procedure Code (Act XIV. of 1882), being posj«ea‘‘ed of property worth R«. 100 
othe;; than the subjoct-nuitter of the suit, and that they could not, therefore, be allowed 
to suo a» paupers. The inquiry iiiio pauperism under ss. 408 and 409 takes place before 
any suit is in existence, for, until an applibution to .sue as a pauper is grunted, there is no 
plaint and, coh.sequently, no suit (sec s. 410). Any property, therefore, found at such 
inquiry not to be really in dispute cannot be regarded as part of the “ subject-matter of 
the suit,** although it may be entered in the particulars of t|^ application for leave to sue 
as a pauper. The ground for excluding tho subject-matter of the suit under s. 401 is 
because such property is presumably out of the petitioner's reach, and cannot bo made 
use of by hiu) to carry on his litigation. In the present case the articloK deposited in 
Court w'ero freely at the disposal of the petitioners, and could not, therefore, he excluded 
fiifai consideVation.— Dwirkanath Narayan v. Mudhavrav Vishvanith, I. L. R., 10 tiom. 
207. [Jan. 16. 1886. j 
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409 . On the day so fixed, or as soon thereafter as may bd convenient, Exisndfnff to 
the Court shall examine the witnesses (if any) pro- ProTinciaiS. 


duced by either party, and may cross-examine the. 
applicant or his agents and shall make a mefiioi:andum of the substance of 
their evidence. • * ^ ^ 

' The Ogurt shall also hear any argument which the^parties may desire to 
offer on the question whjsther, on the face of |)he application and of the evi- 
dence (if any) taken by the Ccsirt as herein provided, the application is, or is 
not subject to any of the prohibitions specified in section 407. • 

The Court shaU then either allow or refuse to allow^the applicant to "ue 
as a pauper. • 


G. Courts. 


The Judge must himself examine. — In the Matter of Eknfi<th bin M&dobft, 1 Bom. 
H. C. E. 102. [Dec. 2, 1863,] ^ 

How far a Court has power to review an order refusing a p|piper*a application ^o sue 
is a matter of doubt. — Mahomed Gaaee Ghowdry e. Doollub Beobeo, 11 W. R. 22. [Jan. 8, 
1869] ; but see Khodejoonissa, 7*W. B. 486. [May 22, 1867.] 

Where an application was struck off for want of jftosecution, it was held that it 
might be re-admitt^. — In the Matter of Rani Umasundari Debi, 5 B. L. R. Ap. 29. 
[May 6, 1870.] 

The examination should extend to all matters referred to in s. 407, and not be limited 
to the question of pauperism alone. — In the Matter of Gimga Adhikaree, Petitioner, 
14 W. R. 281, [Sep, 1, 1870.] ; 11 B. L. R. Ap, 23 [May 8, 1873]. 

Where a party successfully opposed an application to sue as a pauper in a Subordinate 
Judge’s Court on the ground of over-valuation, it was held that he could not afterwards 
object to the Munsif s jurisdiction. — Brehmo Mojee Dassia o. Anand ChundorlOhatierjee, 
22W.R, 120, [May 22, 1874.] • • 

An order made under Act X. of 1877, s. 409, refusing leave to sue as a pauper, is 
subject to review under s, 638. The provisions of s. 413 do not t Ject the right of a person 
against whom such order has been made to obtain a i%vi^. A petitioner applying for 
such*revi6W must file a copy of the order of 'which ho seeks a review, together with a 
memorandum of objections (ss. Ml and 625). — ^Adarji Edulji v. Mauikji Edulji, I. L. R., 
4 Bom. 414. [July 12, 1880.] 

• 

The petitioners prayed to be allow^ as paupers to sue the rc.^ tondent for certain 
X>roperty specified in the schedule annexea to their petition. At the uearing of the peti- 
tion under ss. 408 and 409 of the Civil Procedure Code (Aot XIY. of 1882) the respondent 
appeared and deposited in Court some of the articles claimed by the petitioners, to which, 
he admitted, they were entitled. The value 3f the articles deposited was Bs. 100. The 
petitioners acknowledged that the articles were their property, but declined to take posses- 
sion of them. Skid that the petitioners wese not paupers as defined by s. 401 of the 
Civil Procedure Code (Act XIV. of 1882), being possessed of property worth Rs. 100 
other than the |abject-matter of the suit, and that they oould cibt, therefore, be allowed 
to sue as paupers. Tl^ inquiiy into pauperism under ss. 408 and 409 tajecs ^ace before 
any suit is m existence, for, uatil an application to sue as a pauper is granted, there is no 
plaint and, consequentlu^ no suit (see s. 410). Any property, therefore, found atsiu^ 
inquiry not to bo really m dispute ^annot bo regarded as part of the “ subject-matter of 
the suit,” although it may be entered in the particulars of the application for leswe to sue 
as a pauper. The ground for excluding the subject-matter of the suit ” under s. 401 is 
because such property it presumably out of the petitioner’s reach, and cannot be made 
upe of by him to carry on his litigation. Iff the present oiise the articles deposited in 
Court were freely at the disposal of the petitioners, and could ndt, therefore, be ezolnded 
from consideration.— Dwark4n4th N^rdyan t. Midhavrjiv Yuhvanith, I. L. E., 10 Bom. 
207. [Jan. 16, ^86.] ^ 

Where no day was fixed, and the Judge, on default by non-appearance, struck off 
the application for the present,” it was held that, as there had been no refusal to allow 
the applicant to sue as a pauper, he might renew his application.— RIjah Bhoj Singh v. 
, Bam Maha Koonwer, 3 Agra, Mis. 1. ^ 

O. P. 4Q. 
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410. If the application be granted, it shall be numbered and registered, 
Procedure if application ad- &nd shall be deemed the plaint in the suit, and the 
• suit shall proceed in all other reapectaPas a suit in- 

stituted under Chapter except that the plaintiff shall not be liable to any 
court-fee (other thap fees payable for service of process) in respect of any 
petition, appointinei^l of a pleader, or dther proceeding connected with the 
suit. , t • a 

* . • • * 

The propriety of an order granting leave to sue as n pauper can be contested if the 
case is appQahd. Where a Court gave leave to sue as a pauper (a previous application 
baviog beeu/< jected), the ^iiit was dismissed on appeal.— 'Baboo Boshesaur Singh e. Maba« 
raja Muhessm Baksh gingh/S. D., N. W., 1864, p. 1H9. • 

A supEuioB Court has no power, on appeal or motion, to set aside an application 
granted under the above section. But if it appears, after the granting of the application, 
that the order has been improperly obtained, the proper course is to apply to the Court 
which granted the application.*-! n the Matter of Khodejoonissa. 7 W. B. 486. [May 22, 
1867.] . • 


The petitioners prayed to be allowed as pauperis to the respondent for certain 
property specified in the schedule aunexed to their petition. At the hearing of the peti- 
tion under as. 408 and 400 of/, lie Civil Procetlure Code (Act XIV. of 1882) the respondent 
appeared and deposited in Court some of the article.** claimed by the petitioners, to which, 
he admitted, they were entitled. The value of the articles deposited wn.s Rs. 100. The 
petitioners acknowledged that the articles were their property, but declined to take po.M8e8- 
sion of them. Held that the petitioners were not paupers as defined by s. 401 of the 
Civil Procedure Code (Act XIV. of 1882), being possessed of property worth Us. 100 
other than the subject-matter of the suit, and that they could not, therefore, be allowed 
to«sue as paupers. The inquiry into pauperism under .ss. 408 and 400 takes place before 
any suit is in existence, for, until an application to sue lu* a pauper is granted, there is no 
plaint an^, consequently, no suit (.see s. 4J0). Any property, therefore, found at such 
mquiry not to be really in dispute canuot be regarded as part of the ** subject-matter of 
the suit/* although it may he ^ntifired in the particulars of the application for leave to sue 
as a pauper. The ground for excluding the subject-matter of the suit *’ under s. 401 is 
because such property !s presumably out of the petitioner’s reach, and cannot be made 
use of by him to carry on his Ijtigution. In the pre.sent <;ase the artn les deposited in 
Court were freely at the disposal of the petitioners, and could not, therefore, be excluded 
from cousideration.— BwarkanaUi N^rdyan v. M^havrav Vishvaiiath, I. L. B., 1(^ Bom. 
207. [Jan. 16, 1886. j 

Ditto. 411. If the plaintiff succeed in the suit, the Court shall calculate the 

Costs when pauper auc- amount of cifurt-fees which would liave been paid 
ceeds. by the plaintiff if he had not been permitted to sue 

as a pauper; and such auioum slfall be a first charge on tin subject-matter 
of the sifit, and shall also be recoverable by the 
Kscovery o cou sea. Government from any party ordered by the decree 
to pay the same, in the same iiianner as costs of suits are lucoverable under 
this Code. ‘ „ 

A paApbA-suit for possession was decreed with mesi^o-profits to be ascertained in exe- 
eutipp. costs being also awarded, including the value of stamps due to Government, which 
was to be payi by plaintiff aipl defendant iu shares pro])otioiuiSt to their ultimate success 
when t^e amount of wasilat should be ascertained. As the parties did not choose to go 
into tbe inquiry as to the mesue-prohts, the Court, on a motion by Government, called up- 
on the* parties to appear, and, on their refusing to do so, Hll'«>red its original order with 
respect to the payment of the starap-dut^i, and declared that it should be realized from 
l) 0 & the parties Jointly. Jfeld that the Court had no authority to make the second order 
in favour of Government, and that the proceedings taken in execution thereof were with- 
out legal foundation.— Shostee Cuurn Roy v. Collecjtor of Chittagong, 13 W. B. 155. 
[Feb. 9, 1870.] « 

Whebe Government, after attaching a pauper plaintiff’s decree in order to recover the 
value of stumps, ^consent.s to the sale of tbe decree in cxecaiiou of auotber decree against 
the pauper, and obtains an order by which, it secures the chance of any surplus arising 
from such sale, it cannot afterwards, when the sale is found to yield no surplus, be heard 
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to wy, as aKaiuiit the purchaser, that the decree was sold subject to its claim for stamps. 
The amount of stamps in a pauper case cannot be claimed as a lien or charge upon the 
decree in favoUr of (^vernment, but is recoverable in the same manner as costs suit i 
Government being, as regards its claim in such a case, in no higher po&ition thau an ordi- • 
narj judgment-creditor. — Praiikristo Roy o. Colle«ter*of .Moorsh^abad, 15 W. R, 206. 
£Peb. 28,1871.] . • 

A CLA^TM^for fees would bo looke^ upon :is a public claiiuf^nd is not subject to the 
ordinary rules for limitation jii execution of decrees under ^ct XI V. of 1869. — Shami 
Mohammed v. Mun.shi Mohammed AH Khan (2B.*L. R. Ap. 22); Collector of South 
Aroot V. Thatha Charry (8 Mad H. C. R. 40). In Bengal, however, it has been ruled. thut, 
under the new Limitation Act,' the ordinary period for execution appHes.-^Coll6ctor of 
Beerbhoom o. Sroehurry Chuckerbutty, 22 W. R. 512. [Se^p. 7, 1874.] • 

• 

N WAS allowed to bring a suit as a pau])er. Uis suit was dismissed, the decree direct* 
ing that he should pay the costs of the defendants. On the defendants’ applied!* i cer* 
tain immoveable property belonging to N was attached in execution of this deefeo, and 
was sold. Held that the Crown was entitled to be paid fl^t out of the proceeds of such 
sale the amount of th^ cA^urt-feos N would have had to pay if he had not been allon^ed to, 
sue as a pauper. The principle of the ruling in Oanpat Putaya d. Collector of Oannra 
(I. L. R., 1 Bom. 7) followcdt— Qulzari Lai c. Collector of Bareilly 1. L. R., 1 All. 596. 
[Feb. 16, 1878.] 

With a view to recover the amount of court-fees \^ich J would have had to jiay 
had he not been permitted to bring a suit as a pauper, the Government caused i;ertairi pro- 
perty belonging to B, the defendant in such suit, who had been ordered by the decree in 
such suit to pay such amount, to be attached. This propert 3 '^ was subsequently attached 
by the holder of a deoroo against B, which declared a lion on the property croatefl by a 
bond. The propert 3 ^ was sold in the execution of this decree. Held that the Government 
was entitled to be paid first out of the proceeds of such sale th^ amount of the court-fees 
J would have had to pa 3 ' had he not been allowed to sue as a pauper, the principle that 
the Government takes precedence of all other creditors not being liable to an exception in 
the case of lien-holders. The decision in Garipat Pufa 3 '’a r. Collector of Canars (I. L. R., 

1 Bom. 7) applied in this case. — Collcctoruf Moradabadje. Muhammad Daiiu Khan, 1. L. R., 

2 All. 196. [Mar. 20, 1879.] 

Government is not entitled to any exemption from the precisions of the Indian Li- 
mitation Act, 1877, relating to applications. Held, therefore, that an application by 
Government under s. 411 of the Code of Civil Procedure to recover the amount of court- 
fees fnun a party ordered by the to pay tlie same was subject to tire provisions of 

art. 178 of the Indian Liinitulion Act, 1877. — Appayav. Collector of Vizagapatam, I. L. R., 
4 Mad. 155. [8ep. 13, 1881.] ^ 

Held that a Collector applying on behalf of Government, iinder#^ 411 of the Civil 
Frooediire Code, for recovery of court-fees by attachment of a sum of money payable under 
a decree to a plaintilT suing in formd pauperie^ njight be deemed to have been a party to 
the suit in which the decree was passed, within the meaning of s. 244 (c) of the Cc^e, and 
that an appeal would, therefore, lie from an orUer granting such application. A 3 DlaintifT 
suing informd pavmerie to recover property valued at Rs. 60,000 obtained a decree for Us. 
1,439. The Court, with reference to the provisions of s. 411 of the Civil Procedure Co lo, 
directed that the plaintiff should pay Rs. 1,196 as the amount of court-fees which would 
have been paid l>9* him if he bad not been permitted to sue a.s a pauper. The Collector 
having applied under s. 411 to recover this amount by attachment of the Ry. 1 jdSOVayftble 
to the plaintiff, the defendant injected that (i) certain costs payable to her by the plaintiff 
under the same decree, i||bd (it) a sum of money payable to her by the plaintiff under x 
decree which she had obtained in a«cross-suit in the same Vlourt, should set-off against 
the Rs. 1,439 payable by her to him with reference to 88^246 and 247 of the Cpde, and 
that thus nothing would remain due by her which the Government could recover. No 
application for execution Vas made by the plaintiff for his Rs. 1,439, or by the defendanli 
fer her costs. In appeal from mn order ailSwdug the Collector’s appli^tion, it was con- 
tended that the subject-matter of the suit” in s. 411 of the Code meant the sum whit'h 
the successful pauper-plaintiff is entitled to get as a refjplt of his success in the suit ; hut 
that in the suit wid the cross-suit taken together, the plaintiff ultimate^'* stood to lose a, 
email sum, the defendant being the holder of the larger sum awarded altogether. Held 
that the oontention had no force, as execution had not been taken out by the plaintiff or 
the defendant or both, and it could not be said that the Government had been trying to 
execute the plaintiff’s decree, or was a representative of the plaintiff at holder of the de- 
cretal order in his favour for Rs. 1,439, so as to bring into operation the special rules of 
JHI. 2ii6 and 247 of the Code between him and the defendant. Held also that the plaintiff 
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was one who, in the sense of s. 411, had succeeded io respect of part of the '* subject-mat^ 
ter ” of his suit, and on that part therefore a first charge was by law reserred and sf^cured 
to the Oovernment, which was justified in recovering it in these proceedingc from the de- 
, fendant, who was ordered by the decree to pay it in the same way as costs are ordinarily 
recoverable under the Code. HeH that the decree in the suit and the cross-suit not hav« 
ing reached a stage in which Ihe provisions of ss. 246* and ^7 of the Code would come 
into play, no questions df set-off and consequent reduction or other modification of the 
** subject-matter ” of the ‘suit decreed against the defendant* as payable ty her to the 
plaintiff had arisen or could be entertained.— Janki e. Collector of Allahabad, I. L. B./ 
9 All. 64. [Nov. 16, 1^86.] , 

4>i2. If the plainti^ fails in the suit, or if he is dispaupered, or if the 
Procedure *when pauper .suit is dismissed under section* 97 or 98, the Court 
fails* * , shall order the plaintiff, or any person made, under 

section 32, co-plaintiff to the suit, to pay the court-fees which would have, 
been paid by the plaintiff if he had not been permitted to sue as a pauper ; 

and if it find that the fiuit was frivolous or vexatious, it may also punish 
the plaintiff with fine not exceeding one hundred rupe&,*or with imprison-, 
ment for a terra whicli may extend to a month, or both. 


413. An order of refusal made under section 409 to allow the applicant 

Refusal to allow applicant be a bar to any mibseqnent 

to sue as pauper to bar subae- application of the like nature by him in respect of 
quent application of like na- the same right to sue ; but the applicant shall be 
at liberty to institute a suit in the ordinary man- 
ner in respect of such right, provided that he first pays the costs (if any) in- 
curred by Governmentf in opposing his application for leave to sue as a 
paufier. 


Whxbp a Court ha? not refused an applioatiom but lias riraply returned it in order 
that the questions of pauperism way be tried by a Court of concurrent jurisdiction (Skin- 
ner V. Orde (I. L’. B., 1 AH. 2;JO) ; or where a Court strikes off, " for the present,'* the appli- 
cation for non-appearance (Rajiih Bhoj Singh v. Bam Maha Koonwer (3 Agra, Mis. I) ; or 
where a Court dismisses the application for want of prosecution (In the Master (A R^ni 
Umasundari (5 B. L. K. Ap. 29), ehe above section does not apply, but tl^ applicatioii may 
be renewed. [May 6, 1870.] 

As order made under Act X. of 1877, s. 409, refusing leave to sue as a pauper, is sub- 
ject to review under s. 623. The provisions of s. 413 do not affect the right of a person 
against whom such ord«r lias been made to obtain a review. A petitioner applying for 
such review must file a copy of the order of which he seeks a review, together with a 
memorandum of objections (ss. 541 and 625).— Adarji Bdulji r. Mauikji Edulii, I. L. B., 
4 Bom. 414. [July 12, 1880.] 


414. The Court may, on motien by the defendant, or by the Govern- 
ment Pleader, of which one week’s notice in wrib- 
Dupaui^niig. ^ plaintiff, order the plaint- 

iff to be dispaupered — 

(a)4f he is guilty of vexatious or improper conduct Jn the course of the 
suit ; " • 

if it appears that his means are such that he olight not to continue 
to«sue as a pauper, or * 


(c) if he has entered into any agreement with reference to the subject- 
* matter of the suit, under which any other persem has obtained na 
interest in such subject-matler. « 

This is a new section. In the matter of Khodejoonissa (7 W. B. 486) it was held 
that where it was discovered,^ after 4eave was granted to sue informdpauperii, that the 
applicant should ’not be permitted to continue to carry on his suit as a pahper, the proper 
course was to proceed under this seotiou, and not by motion or appeal in the supcffbr Uourts. 


416. The cpsts of an application for permission to sue as a pauper 
. and of an inquiry into pauperism are costs in the 

suit. 
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CHAPTER XXVII. 

'I 

S0IT BT OR AGAINST GOVERNMENT OR PUBLlC OFFICERS. 

4l6t Suits, by or 'against the GovemnSent shall be instituted by or Extending to 
Suits by or af^ainst Secre- •sgainat (asithe case may be) the Secretary of State ProyinciJs. 
tory of State i%Council. • for India in Council. 

The acts of a Govemmcnt offices the Government only when he is acting in the 
discharge of a certain duty withyi the limits of his authority, or, if ho exceed that author- 
ity, when the Government in fact or in law, directly or by implication, ratifies t)ie excess. — 

Collector of Masulipatatt v. Cavaly Vencata Narainapah, 2 W. P. C., 61. [Dec. 2-,* 

I86I.3 • 

A SUIT will not lie in the High Court against the Collector of Madras, residing a^it’ . iry- 
ing on busine^ at Sydapet, in respect of matters arising in Chingleput, though his Deputy 
Collector carried on business within the local limits, and the ordo\*s and proceedings in 
reference to the matters i^ question were in his name of office as Collector of Madrid. — 

Subbaraya Mudali n. Gifvemment and CimlifFe, 1 Mad. H. C. P. 286 ; Bundle v. Secretary 
of State in Council, 1 Hyd& 37 ; Hearsay v. Secretary of State, I. L. R., 6 All. 46. 

[Mar. 27, 1863.] ' 

No suit will lie agjiinst Government for damages sustained by reason of a public ferry 
being taken up by a Magistrate. — Collector of Patna v, Bomanath Tagore, 7 W. B. 191. 

[Feb. 25, 1867.] 

A SUIT against an agent to the Governor-General, on the part of Government, is sub- 
stantially a suit against Government, and ought, under s. 9, Act XI. of 1865, to be brought 
in a Court having jurisdiction at the seat of Government. — Boopun Tewaree o. Buckle 
(W. B.), 10 W. B, 142. [July 11, 1868.] * 

A SUIT will lie against Government for damages for wrongful dismissal of a servant.— 

Hughes V. Secretary of State for India in Council, 7 B. L. B. 688. [June 26, 1871.] 

Where damages were sustained by feasoii of negljgeppe in the carriage of goods by 
the Government Bullock Train, the Secretary of State was held liable. — Deputy Postmaster 
of Bareilly v, Earle, 3 N. W. P. 195. [Aug. 1, 1871.] 

The Government is not bound by a contract entered into by ai officer in the Public 
Works Department in excess of his authority .—Beer Klshore Bahoy v. Government of 
Ben gal,* 17 W. B. 497. [April 6, 1872.] 

Undrb 8. 521 of the CriminafProcedure Code (Act X. of 1872), a First-class Magis- 
trate in charge of a taluka made an order, declaring certain land to be part of a publio 
thoroughfare, and directing the plaintiff to remove the obstruction caused 1\ him to it. The 
plaintiff sued the Magistrate to establish his^ight to the land, alleging th. it was his pro- 
perty, and that the Magistrate’s order was wrong. The Assistant Judge, who tried the 
suit," dismissed it, bolding that it did not lie against tke Magistrate. On appeal to the High 
Court, it was held that the Assistant Judge migl4 have properly permitted the plaintiff to 
amend the suit by striking out the name of the First-class Magistrate as defendant, and 
substituting in that opacity the Secretary of State for India in Council. The High Court, 
accordingly, reversed the decree of the Assistant Judge, and remanded the suit for rb-trial 
on the merits, after making the amendment directed. — Nilk&nthdpa v. Magistrate of 
Sholiipur, I. L. B.,B Bora. 070. [April 13, 1880.] • 

On the 11th August 1879, tlie defendant, as a Magistrate in charge of a* taluka, made 
an order under ss. 523 and 526 of the Criminal ProccdureiCode (Act X. of 1872), dirfict- 
iug the plaintiff to removed certain on the ground that\had been built upon a publio 
thoroughfare. The plaintiff thereupon sued the Magistrate^r a declaration that 
and site belonged to him, and prayed for a reversal of the Magistrate’s order. The Assjstant 
Judge who tried tho suit dismissed it, holding that it did not lie against the defendant. 

On^appeal, the High Court, following the deci.'don in Nilkanthapa Malkana v. Magistrate 
(First Class) in charge of Sholapur Taluka (I. L. B., 6 Bom. 670), ^^versed the decree of 
the Assistant Judge, and remanded the case, in order that the plaintiff might amend his 
suit by striking out the name of the First-class Magistrate as defendant, and- substituting 
in that capacity the*Seoreta^ of State for India in Counoil, and directing the lower Court 
to determine the suit upon its merits after the above amendment and duo service of pro- 
cess.— B414r&m Ghatrukal41 v. Magistrate of Igatpuri, I. L. B., 6 Bom. 672. [June 20, 

1882.] • 

A SUIT will lie against Government for any breach of contract.— Boss Johnson 0. Sec- 
retary of State, 2 Hyde, 153. 
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UsTDEB B. 9, Act I., 1877) no suit will lie against GoTemmeDt for posBewion of inimove>» 
able property without proof- of title. « 

WEBBS oertaia Government coolies let fall an iron funnel while carrying it from the 
Kidderpur Dockyard to a steamer*m Uie river, and the noise stytled a horse, which rushed 
over it, and injured itself, it iield that the Secretary of State was liable.— P. and O. 
Co. e. Secretary of State for India, Bourke, 16X * 

• • • 

417 . Persons being, ex officio or otherwise, authorized to act for Govern- 
Peraona autlioriEed to act vaenl in respect of |Lny judicial proceeding, shall lie 

fof Government deemed to be the recognized agents by whom ap- 

pearances, iicts, and Ep]|llications under this Oode, may, be made or done on 
behalf of Government. 

418 . In suits by the Secretary of State for India in Council, instead of 
Plainta in suits by Secretary inserting in the plaint the name and description 

of State in Council. ^nd place of abode of the plaintiff, it shall be suffi- 

cient to insert the words, **The Secretary of State for* India in Council.” 

419 . The Government Pleader in any Cdurt*shall be the agent of the 
Agent for Government to ^Government for the purpose of receiving processes 

receive procetia. against the said Secretary of State in Council issu- 

ing out of such Court. 

420 . The Court, in fixing the day for the said Secretary of State in 
Appearance and answer by Council to an wer to the plaint, shall allow a reasnn- 

Secretaryof State in Coutieil. able time for the necessary communication with the 
Government through the proper channels, and for the issue of instructions to 
the Government Pleader to appear and answer on behalf of the said Secretary 
of Statefin Council or the Government, and may extend the time at its dis- 
cretion. • * * 


421 . The Court may also, in any case in which the Government Pleader 
Attendance of personable, H "<>* acconipatited by any person on the part 
to answer questions relating the said Secretary of State in Council, wh(^ may 
to suit against Government. jjg to answer a«y material questions relating 

to the suit, direct the attendance of such a person. 


422 . Where the defendant is a public officer, the Court may send a 

o . ui* as copy of the summons to tlie head of the office in 

rviceoQpu ic o cer. which the defendant is employed, for the purpose 

of being served on him, if it appear to the Court that the summons may be 
most conveniently so served. 

423 . If the public officer, on receiving the summons, considers proper 

ExtenaonoftimetoAaWe » reference to the (Joi^rnnieiit tieforo 

officer io ipake reference to answering to the plaint, he i*iay apply to the Court 
Government. ^ grant such extensiofi of the time fixed in the 

BUirrmons as may be necm%ary to enable him to makei such reference and to 
receive orddi*a thereon through the proper channel ; 

i^nd the Court, upon such application, may extend the time for so long 
as appears to be requisite. • ^ 

424 . No* suit*shall be instituted against the said Secretary of State in 
Notice previou. to .uing C.uncil, or against a public officer in respect of 

Secreta|7 of State in Council an act purporting to be done by htro in his official 
or public officer. capacity, until the expiration of two months next 

after notice in writing has been, in the case of the Secretary of State in 
Council, delivered to, or left at the office of, a Secretary to the Local Govern- 
ment or the Collector of the District, and, in the case of a public officer, 
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delivered to him or left at his office, stating the cause of action, and the name 
and place of abode of the intending plaintiff ] and the plaint must contain 
a statement^hat such notice has been so delivered or left. . * 

A CoLLEGTOB, wheu acting up^er s. 204 of Aof XIX.* of 1873 as the agent of the 
Court of Wards in respect ef the estate (rf a disqualified person, sis a publio officer within 
the mining ^ as. 2 and 424 of Act X. of 1877, and consequeutly, when sued for acts 
done in that capacity, is entitled to the notice of suit requirea by the latter section.— 
Collector of Bijnor v. Munw&r, I. L. R., 3 All. 20. [dune 11, 1880.] • 

The Official Trustee is a public officer within the definition given in s. 2.of the Civil 
Procedure Code. The cases in which a public officer is entitled to notice gf suit undor 
a. 424 of the Code are tlfose in which he is sued for damages for sogie wrong inadverteDtij 
committed by him in the discharge of his official duties, and the object of giving *iotice 
is, that if a public body or officer entrusted with powers happens to commit an inadri^'r ^nce, 
irregularity, or wrong before any one has a right to require payment in respect of that 
wrong, he shall have an opportunity of setting himself rmht, making amends, restoring 
what lie has taken, or nayang for the damages be has done. The Official Trustee, there- 
fore, is not entitled to notice of suit, when the question to be decided relates to the rights 
nf the ce^fiu* que trustent in srespqpt of the trust-fund, and not to a wrong committed by 
him.— Shahebzadee Shahunshah Begum v. Pergusson, I. L. R., 7 Cal. 499. [Aug. 4, 

1881.] t 

The Secretary of State is not a necessary party to a suit to set aside a sale for arrears 
of revenue, but the Government have such interest as w'ould, on their application, entitle 
them to be made a party, S. 424 of the Civil Procedure Code does not preclude a Court 
from adding the Secretary of State as a necessary party under s. 32 of the Code.— Bal 
Mokoond Lall v. Jirjudhum Roy, I. L. R., 9 Cal. 271. [June 23, 1882.] 


Arrestg in such suits. 


42& No warrant of arrest shall be issued *111 Extending 
such suit without the consent in writing of the Provincial 
District ^Tudge. • C. Courts. 


426. If the Government undertakes the defence of a suit against a Ditto. 

Application where Govern- public officer, the Governmcnt'Pleader, upon being 
went undertakes defence. furnished with authority ^to appear and answer to 
the plaint, shall apply to the Court ; and upon such application the Court 
shall cause a note of liis authority to be entered in the register. * 


427. If such application is not made by the Goverament Pleader on Ditto. 
Procedure where no such or before the day fixed in the notice ♦or the defend- 

applioation made. ant to appear and answer to the plaint, the case 

shall pll'oceed as in a suit between private parties, except that the defendant 
Defendant not liable to shall not be Wahle to arrest, nor his property . 

arrest before judgment. to attachment, otherwise than in execution of a 

decree. 

428. In suit against a public officer in respect 0 ^ such act as ^fore- Ditto. 
Bxemption af public offl- s|id, the Court shall exempt the defendant from 

cere from personal appear- appearing in person y^en he satisfies the Court 
* that«he cannot absent l\{iself from his duty with- 
out detriment to the public service. * • 

429. When the decree is against the said Secretary of State in Council Ditto, 
hrocodure where decree or^fegaiiist a public officer in .respect of such act 

against Government or public as aforesaid, a time shall be specified in the decree 
officer. ^ within which it shall ITe satisfied ; and, if the decree 

is not satisfied within the time so specified, the Court shall report the case 
for the orders of the Local Government. 

Execution shall not issue on any such decree unless it remains unsatis- 
fied for the period of three months computed from the date of the report 
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Ditto. 


Ditto. 
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CHAPTER XXVIII. 

Suits by Aliens, and by or against Foreign and Nativs5Bulers. 

430* Alien enemies raiding in British India with the permission of the 
- • Governor-Gei^eral in Council, and alien friends, 

en a lens may iio.^^ Courts of *British Inilia as if they 

were subjejts of Jler Majesty:. 

r - No alien enemy residing in British In^dia without such permission, or 
residing ifi a foreigo country, shall sue in any ox such Courts. 

i&xp?a?iaiiow.-^-Every person residing in a foreign country, the Govern- 
ment of which is at* war with the United Kingdom of Great Britain and 
Ireland, and carrying on business in that country without a license in that 
behalf under the hand of one of Her Majesty’s Secretaries of State or of a 
Secretary to the Government of India, shall, for the^ purpose of the second 
paragraph of this ‘section, be deemed to be an alien enemy residing in a 
foreign country. 

When foreign state may > 431. A foreign State may sue in the Courts 

sue. of British India,* provided that — 

(а) it has been recognized by Her Majesty or the Governor-General in 
Council, and 

(б) the object of the suit is to enforce the private rights of the head or 
of the subjects of thd foreign State. 

The Court shall take judicial notice of the fact that a foreign State has 
not been recognized by Her Majesty or Ijy the’Governor-General in Council. 

432. Persons specially appointed by order of Government at the re- 

Pemons .peciaily appoint- .“"X Sovereign Prince or ruling Chief, 

cd by Government to prose- yt^hether 111 subordinate alliance with the British 
cute or defend for Princes or Government or otherwise, and whether residing 
' within or without British India, to prosecute or 

defend any suit on his behalf, shall be deemed to be the recognized agents by 
whom appearances, acts, and applications under this Code, may be made or 
done on behalf of such Prince or Chief. 

8. 432 of the Civil Procedure Cede does not prevent the institution by an- indepen- 
dent prince of a suit in a Court in British India in his own name, and through a recog- 
nized agent other than one appointed under that section.— Beer Chunder Manikya e. Ishau 
Ch under Burdhun, I. L. B., 10 Cal. 136. [Sep. 10, 1883.] ^ 

l^E des4i of F4tadi, a talukdar of the fifth class in the province of K4thi&w&r, in vir- 
tue of his beipg the proprietor of seven villages within the British Political Agency of 
K&thidw&r, is a ruling chief within the meaning of ss. 432 and,433 of the Code of Civil 
ProcedurS (Aht XIV. of 1882), and can only be sued with the consent of the Government 
in a competent Court not sub^inate to the District Court. — K&mbh&i Ajubh&i v, Himat- 
sanSi Joravarsangji, I. L. 'Bt.Jp Bom. 415. [May 9,^1884.] * 

T^b private rights’’ spoken of in s. 431 (cl. h,) of the Code of Civil Procedure do 
not mean individual rights as opposed to those of the body politio or State, but those 
private rights of the State which must be enforced in a Court of justice, as distin- 
guished from its political or territorial Aghts, which must, from their very nature, be 
made the subject of arrangement between one State and another. They are rights whioh 
may be enforced by a foreign Stq^e against private individuals as distinguished from rights 
which one State in its political capacity may have as against gnother rtate in its political 
cai^acity. The Emperor of Austria v. Day (30 L. J. cL 690 ; 2 Giff . 628), United States 
of America v, Wagner L. B., 2 Ch. Ap. 582), approved of. There is nothing to prevent 
a foreign or feudatory State from holding immoveable property in British India, and to 
such property the rule of intestate succession laid down in s. 5 of the Succession Act 
(Act A. of 1865) does not apply. The State must be regarded as a gaan-oorpontion 
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which ooutinues to exist as a State so long as it is recognized as such hy Her Majestyj 
whatever the rulo of succession to it may be, and whatever may he its form of Govomment. 

Case in which* it was found on the facts that certain immoveable property situated in 
British India, which had formerly belonged to the State of Cherrapoonjoo, having been 
granted by a former Ihija of that ^tato to the defendant, •was still the property of the 
State, on the ground that tht Baja was not competent to alienate^ii, i^nd that the defend- 
ant’s plea of adverse possession and limitation was not supported i()y the evidence. — Hajon 
Manick o. Bur Singh, 1. L. R., 11 Cal. l7. [July 30, 1884.] , 

433i Any such Prince oi* Ohief, and any ambassador or envoy of «a Extending to 
Suits against Sovereign foreign State, may, with Uie, consent of Govern- Pr^QciJs. 
Priucos, &c. • men t, certified by the signaturo of 0110 df its Sccre ^except first 

tarics (but not without such consent), be sued in any* competent Court aot 
subordinate to a District Oourt. 


Such consent shall not be given unless — 

(a) the Prince, Qhief, ambassador, or envoy, Itas instituted a suit in such 

Court against the person desiring to sue him ; or * 

(b) the Prince, Chief,* ambassador, or envoy, by himself or another, trades 
within the local limits of the jurisdiction of such (Jburt ; or 

(c) the subject-matter of the suit is immoveable property situate within 
the said local limits and in the possession of the Prince, Chief, ambassador, 
or envoy. 

No such Prince, Chief, ambassador, or envoy, shall be arrested under this 
Sovoroign Princes, &c., e*. ^ode ; and no decree shall.be executed against 
ompt from arrest. the property of any such Priiscc, Chief, ambassador, 

When their property may or envoy, unless with consent of Government cer- 
bo attached. ti6*ed as diforesaid. 

• • • 


The Rajah of Hill Tipperah is a Sovereign Prince within the meaning of Chapter 
XXVIII. of Act X. of 1877, and cannot bo sued personally in the^'^ourts of British India 
except under the conditions specified in s. 433 of that Act. l'i;C fact of a defendant 
not subject to the jurisdiction of a Court having Tfaivhd his privilege in previous 
suits Brought against him doos not give the Court jurisdiction to entertain a suit 
against him in which he pleads*that he is not subject to such jurisdiction. A suit 
for maintenance which seeks to have maintenance made a charge on immoveable pro- 
perty is not a suit for immoveable property within the meaning cl. c, s. 433, 

Act X. of 1877, nor is it a suit for benefits to arise out of land” i thin the mean- 
ing of the definition of the words “ immoveable property” contained in Aot I. of 1868, 

8. 2, cl. g. A claim for maintenance is not a charge upon immoveable property. A mem- 
ber of the royal family of Hill Tipperah hrough^ a suit against the Rajah to hate it de- 
clared that with respect to certain land situate within British India, and forming portion 
of the possessions of the Rajah, ho was entitled to the post of jubraj, and to succeed to 
sueh land on the ddkth of tho Rajah, and also claimed maintenance, and sought to*have it 
declared that such maintenance should he a charge on the rcveuue.of tho land situate in 
British India. Ekld that the British Courts had no jurisdiolion to entertain the dsuit, it 
not being one for immovcahlo property. — Beer Chuuder Manikkya v. Raj Coomar Noho- 
deep Chunder Deb Burmono, I.*L. R., 9 Cal. 636. [Fel^ 23, 1883.] 

ExocutioD Id Brithh inL “*34. The Govern^Geueral in Council msy, Extendfag-to 
of decrees of Courts of Native from time to time, by notification in the Gazette Provinciad 9 , 
States. ^ India, • 

• (a) declare that the deefreea of ah^ Oivil or Revenue Oonirts situate in 

the territories of any Native Prince or State in alliance with Her Majesty, 
and not established by the authority of the GovdV’nor-Goneral in Council, may 
be executed in ^British* India, as if they had been made by the Courts of 
British India, and 

(6) cancel any such declaration. • 

So long as such declaration remains in force, the said peeress may b# 
executed accordingly. 


o. P. 41. 
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Ditto. 
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No suit is maintainable in any Court in British India founded upon the Judgment 
of a Court situate in a 'Native State. The Courts of British India cannot ^nforce the de<* 
Trees of any Native Courts, except as provided hy s. 434 of the Civil Procedure Code (Act 
X. of ^S^t9) Under that sectioif the decrees of cerUin Native Courts may be executed in 
British Indta, as if they had been made by the Courts of British India. A suit will not 
lie in the Courts of India upon the judgmental nny Courrin British India. The only 
exception to this rule L' in the case of judgments of a Court of Small Caiises on which 
soils are peri^iitted to be brought ip the High Court in ord^r to obtain execution against 
immoveable property. A foreign judgment c>*eai;. ^ gn obligation belonging to the class of 
impfied contracts. A Court which entertains a on a/oreign judgment cannot insti- 
tute »u inquiry into the nferits of the original action or the propriety of the decision. 

\\"ln*ther suijs on •foreign judgments are maintainable in the Civil Courts of 
India ? — Bbav&nishankar «Shevakram v, Pursddri Kalidas, 1. L. K., 6 Bom. 292. [Feb. 
14, 1882.] 

A sTTiT cannot gonorally be maintained in any British Court upon the judgment of a 
Native Court. ^M<ere.— \V holier it could where there had been a notification by the 
Governor-Ceneral of India under s. 434 of the Civil Procedure Ct J(j^(ilct XIV. of 1882) ?— 
Himinatlal t\ Sliivajir^', I. L. R., 8 Bom. 693. [July 16, 1884.] 


CHAPTER XXIX. 

Suits by and against Corporations and Companies. 

435- In suits by a Corporation, or by a Company authorisod to sue 
Subscription and veriffca- and be sued in the name of an ofticer or of a trus- 
tifln of plaint. tec, the plaint may be subscribed and verified on 

behalf of the Corporation or Company, by any, director, secretary, or other 
principal ollicer of the Oorponition or Company, who is able to depose to the 
facts of the ^se. 

436. When the suit is against a Corporation or against a Company 
Service on Corporation or authorized to sue and be sued in the name of an 
Company. ^ ofiicer or of a trustee, the summons may be Be?:ved — 

(a) hj leaving it at the registered office (if any) of the Corporation or 
Company, or 

(b) by sending it by post in a letter addressed to such officer or trustee 

at the office (or, if there be more offices than one, at the principal office in 
British India) of the Corporation or Company, or ^ 

' {^) director, secretary, or other principal officer of 

the Corporation' or Company : 

' .^iid the Court may require, the personal appearance of any director, 
secretary, or other principal otii?f*r of the Corporation or Company who may 
be al^le to answer material questions relating to the suit. • 

1 • f , 

Fob the purposes of summons, a Railway Company must be deemed to dwell at its 
principal office. An executiw.^engiiiecT of surh a Company's not an officer on whom 
service may be made under c of the above sectioa. — Uaiilon v. India Braiioh Railway 
Company, 1 Hyde, 197. * 


. « chapter XXX. 

Suits by and against Trustees, Executors, and Administrators. 

• o 

437. In all suits concerning property vested in a trustee, executor, or 
Representation of tiencfici- administrator, when t!.c contention is between the 
ariea in Huits coiffcerning pro- persons beneficially interested in such property and 
petty vested in trustees, &c. ^ third person, the trustee, executor, or adminis- 

trator shall represent the persons so interested, and it shall not ordinarily be 
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» • 
necessary to make them parties to the suits. But the Court may, if it thinks 
fit, order them or any of them to be made such parties. 

The will of a Pdrsi testator in Bombay affecting lauds in the mofussil, made before, 
the 1st January 18fi6, when the Indian Succes-siou Act*(X. of 1865) came into force, and 
proved subsequently, m., qp the 25th day of January 1866, but before Act XXJ V. of 
1867 came into operation, is governed by*Act XXVIT. of I860.* Held that such probate 
has the same^ffect as probate in respect of the property of Brtlish subjects, but for the 
purpose only of collecting debts. It did not confer a title on the, executrix to represent 
the testator’s estate, except for the above-mentioned limited purpose, or fo exercise the 
usual powers of an executrix w’lere the testator’s intention, to bo gathered from the whble 
of the will, v»ti8 to vest his property, with the entire raauageftieDt of, and control over it, 
in a series of persons in*suc(!ession as trustees, the first of whom was the executrix. JSTe' ’ 
also that, having regard to s. 437 of the Code of Civil Procedure, the persons 8c‘. lug as 
such trustees in succession under the said will adequately represented all person mefi- *' 
dally interested in the estate in all suits relating to it. — Ardesir Jehdngir v. Hirdbdi, I. 

L. B., 8 Bom. 474. [May 8, 1884.] 

438 . When fhere are several executors or administrators, they shrfll all Extending to 
Joinder of executors and • be,made parties to a suit against one or more of provincial S. 

administrators. them : 

Provided that executors who have not prove# their testator’s will, and 
executors and administrators beyond the local limits of the jurisdiction of 
the Court, need not be made parties. 

439 . Unless the Court directs otherwise, the husband of a married Ditto. 
Husband of married execu* administratrix or executrix shall not be a party to 

trix not to join. a suit by or against her. * 


CHAPTER XX:^L . 

Suits by and aoainst Minors, and Persons op .Unsound Mind. 

440 . Every suit by a minor shall be instituted in his name by an adult 
Minor must sue by next p^rsDii, who, in such suit, shall be called the next 
friend. friend of the minor, and may be ordered to pay 

any costs in the suit as if he were the plaijitiff. 

• 

^ Act XX. of 1864 is not superseded by Act X. of 1877. Where, t»- before, a widow 
claimed to have charge of property in truet for her minor sons, it was held necessary, 
under a 2 of Act XX. of 1864, that she should ordain a certificate of administration, if 
the whole estate was of greater value than 250, and that it was competent to the 
Court, if there was any pressing necessity (owing to thq operation of the law of limita- 
tion) that a suit sjiould bo brought at once, to accept the plaint and stay proceedings 
until the mother hud obtained a certificate under Act XX. of 1864. Vijker «.*Jijibhai 
(9 Bom. H. C. R. 310) followed.— Murlidhar o. 8updu, I. L. IL, 3 Bom. 149. [Jan, 

21,1879.] • r , V ^ L 

A VOLUNTEER guardian ban no right to sue on behalf of a minor ; the ifccoAl or refusal 
of permission to sue is a yiattor in the discretion of the^ourt. Whore a suit is brought 
in violation of s. 440 of the Code o| Civil Procedure, or the provisions of Act XL. of 
1858, the proper course for a Court to pursue is to retiAi the plaint, id order that the 
error may oe rectified. — Bussick Das Bairagy v. Preonath Misree, I. L. B., 10t.’al. 102. 
[Sep. 6, 1883.] • 

^ • The effect of s. 3 of Act X^. of 1868 reid with s. 440 of the Code of Civil Procedure 
is, that a minor plaintiff must not only always sue by his next friend, 1)ut when the suit 
relates to the minor’s estate, the persons representing Uie minor must either hold a corti- 
cate under the Aet, or migit obtain the sanction of the Court for the suit to proceed. The 
mere admission of a plaint by the Court does not sufficiently indicate that sanction is ac- 
corded.— Durga Churn Shaha v. Nilmoiioy Dass, I. L. B., 10 Cal. 134. [Sep. 6, 1883.] 

Although the proi)er and regular manner of giving permission ic^siio on behalf of a 
minor is by an order recorded in the order-sheet, there is, nevertheless, nothing in the 
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Extending to 
ProvinclaT S. 
C. Courts. 


Ditto. * 


nature of the sanction provided by the s. 8 of Act XL. of 1858 which takes it out of the 
Keneral rule of evidence, that sanction may be proved by express words or by implfoation. 
Where, on a construction of the plaint and the pleadings it is found that tie minor is the 
real plaintiff, the mere fact of his not having been properly described in accordance with 
8. 440 of the Civil Procedure X!oao i^ no ground for setting aside a decree passed in the 
suit. — Bhaba Pershad Khan v. Secretary of State for India, i. L. B., 14 Cal. 159. [Aug. 
X4,1886.] • ^ ^ 

441. appli<»ition to the Court on behalf of a minor (other than 
ApfUoations to bo made by “ application under Motion 449) chall be made 

next friend *or guardiai) ad by his next friend, or his guardian for the 

litem, • suit. • 

m 

442. If a plaint* bo filed by or on behalf of a minor without a next 
Plaint filed without next friend, the defendant may apply to have the plaint 

friend to bo taken off file. taken off the file, with costs to be paid by the pleader 
Costs. Jr other person by whom it presented. Notice 

of such application shall be given to such person by the defendant ; and the 
Court, after hearing his objections (if any), may mdke such order in the mat- 
ter as it thinks fit. ^ 


S. 442 of the Civil Pro(5cduro Code refers to a case where the plaint on the face of it 
appears to have been filed by a ])erson who was a minor. Where, in a suit, the plaintiffs 
described themselves as adults, and on the objection of the defendants an issue was raised 
and inquired into on the question of ago, //eld that the order passed under the circum- 
stances, although it professed to have been made under s. 442 of the Procedure Code, 
must bo treated as one rejecting the plaint or dismissing the suit on the ground that the 
suit was instituted l)y persons wlio were established on the evidence to be minors, and was 
appealable as a decree within the meaning of s. 2 of the juode. The words, " rejecting the 
plaint," iu*8. 2, are not limited to the oases provijjed for in ss. 53, 54, Meld also that the 
defendant, not having taken air ob^ciion to the suit on the ground of the minority of 
Iho plaintiffs, whilst it was pending in appeal to the High Court, were precluded from 
raising it on remand.-*-Boni Ram Bhutt v. Ram Lai Dhukri, I. L. R., 18 Cal. 189i 
[Mar. 30, 1880.] 

443. \Vhere the defendant to a suit is a minor, the Court, on beifig sa- 
Guartlian ad liiem to be ap- tisficd of the fact of bis minority, shall appoint a 
pointed by Court. proper person to be guardian for the suit for such 

minor, to put in the defence for such i^inor, and generally to act on his be- 
half in the conduct of the case. 


A guardian for the suit is not a guardian of person or property Vithin 
the meaning of the Indian Majority Act, 1875, section 3. 

If no friend or relative of a minor d^endant is willing to take out a certificate under 
Act Xlj. of 1858, and appear as guardian for the infant, the Judge should appoint an 
officer of the Court, orwome respectable nominee or nominees of the ipiiior, guardian to 
defend the suit. Babajiban Kusaji e. Maruii (11 Bom. H. Q. R. 182) and Dhovilm 
Ijaksbmau^. Rusa (6 Bom. H. C. R. 219) cited and follewod. — Issur Chunder Gupto e. 
Nobo Kriflto Gupto, 1 C. L. R.^7. [Sep. 15, 1880.] 

Whebb no administratO|mf the estate of a miner is appointed under Act XX. of 
1864, there is no objection to the appointment of a guardian ad Hfem under s/ 443 of tbo 
Civil !^ocedure Code (Act X. of 1877) as amended by Act XII. of 1879 for the purpose 
of defending a suit against a minor. Act X^. of 1864, s. 2, has* no bearing on the case of 
a next friend or guardktn ad litem not claiming chargi of the minor’s estate. Neiihbr 
Act XX. of 1864, nor tno Civil Procedure Code (Act X. of 1877) as amended by Act XI 1. 
of 1879, empowers any Court to appoint a person, against his or her will, to ^ a next 
friend, guardistn ad lUem^^ administrator of the estate, or guardian <ff<he person of the 
minor. S. 458 of the Civil Procedure Code (Act X. of 1877) is not, so far as regards pay- 
ment or costs, applicable to any person appointed to act as guardian ad litem without his 
previous assent. S. 3, ol. h, of Act XV. of 1880, preserves jurisdiction to a Court to try a 
suit against a minor, uotwithstandiDg the appointment of one of its officers to be the 
minor’s guardian ad litem. The decision in Mohan Ishwar v, Haku Rupa (I. L. B., 4 
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Bom. 788) is si^erseded by Act XV. of 1880, s. 3, ol. b, Id so far as that decision affected 
officers of the Court appointed guardians ad litem under s. 456 of Act X. of 1877 as 
amended by At XII. of 1879. Inconvenience pointed out, of introducing into ac^s relat- 
ing, and instituted as relating, to special jurisdiction only, provisions affecting civil 
procedure generally. — Jadow Mulji^v. Chhagan llaichaucl, 1, L. B., 6 Bom. 306. [Mar. 8, 
1881.] * * ^ 

A was indorsed in blank a European British subject who, at that time, 

was under twenty years of age and was temporarily residing, tuid not domiciled, in British 
India. It was subsequently dishonourcrl, and a suit Was then broiighi by the Bank which 
had cashed the cheque to recover th^ amount from the indorsor and the drawer. The for- 
mer alleged that the drawer had requested him to sign hia«namo to the clioquo, saying 
that it was a mere matter of form, and lie would not Ije liaise for tho amount, and tli ^ 
the Bank would only cash the cheque when indorsed by him, andsin consequence hit con- 
sented to indorse it, but that he did so without any intention of incurring liahiHt’ 'S in- 
dorser, that he received no consideration, and that his endorsement was in blank and not 
in favour of the Bank, and was converted into a special indorsement without his know- 
ledge and consent. The Court held that at the time of indorsement the indorser was a 
minor under English hii/#, and dismissed the suit on the ground of minority. HeldAhsit, 
if tlio Court was satisfied of the fact of the defendant’s minority, *At should have complied 
with the provisions of s. 44^ of the Civil Procedure Code. Held that, assuming the in- 
dorser to have been sui juris, the indorsement, taken in coni unction with tho facts proved, 
established a contrsvet by which the indorser was bound to pay the cheque. Per Straight, 
Offg. G.J., and Duthoit, J., tliat it was by no moans clear or certain that there was any 
rule of international law recognizing the lex loci contractus as governing the capacity of 
the person to contract ; but that, assuming such a rule to be established, tho specific limi- 
tation of tho Indian Majority Act (IX. of 1873) to “ domiciled persons ’’ necessarily ex- 
cluded its application to European British subjects not domiciled in British India ; that 
B. 11 of the Contract Act must be interpreted as declaring thiA tho capacity of a person 
in point of age to outer into a binding contract was to be determined by his own personal 
law, wherever such law was to be found ; that this rule was not alTccicd by the Majority 
Act, so far as concerned persons temporarily residing but not domiciled in British India, 
whose contractual capacity was still left to be govern^l by tho personal law of their per- 
sonal domicile ; and that such law, in the case of European British subjects, was tho com- 
mon law of England, which recognized twenty-ono as tho age of \ ajority. Per Oldfield, 
J., that by the rule of i\LQ jus gentium as hitherto understood and .ocognized in England, 
the lex loci would govern in respect to the capacity to Contract, but that in framing tho 
IndiaA Majority Act, w’hich was the lex loci on tho subject in India, the Legislature 
would appear not to have adopted^ that rule, but, by limiting the oporaiioif of tho Act to 
Iversons domiciled in British India, to have intentionally excluded from its operation per- 
sons not domiciled there, and to have loft such persons to be goven^d by the law of their 
domicilo. Per Brodhurst, J.,*that Act of 1876 was intended by ti' i Legislature to 
be applicable, and in foot was applicable, only to European British subjects domiciled ia 
those parts of India referred to m s. 1, and that to any other European British subject 
whoso domicile was in England, but who was temporarily residing in any part of India 
above alluded to, the privileges and disabilitios^f minority attached until ho had attained 
the age of twenty-one years. — Bohilkhand and Kumaon Bank v. Bow, 1. L. B., 7 All. 490. 
[Aug. 16, 1884.] • 

In a suit intended to be brought against some minors, the defendants were set out 
ill the heading of*tho plaint as “ Sharoda Sunderi Debya, widow of ChundraKanto^Chuck- 
orbutty, deceased, motljfer and^guardiaii of the minors” (setting out their names). At 
the filing of the plaint, the plaintiff applied for and o^jaiLled an order, making Sharoda 
guardian of the minors fiSr the purooses of the suit. Sn^vas not, however, guardian of 
the property and persons of the minors under Act XL. ^1858. Held tliat tho minors 
were not (Parties to the suits ; that tho order making Sharoda guardian ad litem^ was not 
made in a suit in which IJie minors wore defendants ; and that tho suit must bo dismissed 
as a^iust the minors. Held also that nei|>her the Code of Civil Procedure, nor tho 
pVoviso of B. 3 of Act XL. of 18^, gives a plaintiff any x>owor to institute a suit against a 
person named by himself as guardian ad litem on behalf of a minor, nor do they give to 
the Court the power of transferring, by a mere order* made ex parte, an irregular pro- 
oeeding, such as fiie one above mentioned, into a suit against the minor.' — Guru Chura 
Ghuokefbutty o. Kali Kissen Tagore, I. L. B., 11 Gal. 402. [Mar. 19, 1886.] 

A SUIT was brought against a mother ** for self and as guardian of A and B, minor 
sems of O, deceased,” at a period when Act VIII. of 1869 was in force. Tho mother had 
not takeu out a oertificato under Act XL. of 1868, and no permission was recorded by tho 
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Court allowing the mother to defend on behalf of the infants under the provisions of s. 3^ 
of that Act. A decree was made in the suit, and in oxecutiou thereof certain property 
belonging to A and B was sold and purchased by X, the decroe^holder. Si^sequotuly, oth 
A’s codling of age, A. and B, by ‘A as his next friend, instituted a suit against X and their 
mother to recover the property so purchased by X. Held that, under the provisions ot 
Act VIII. of 1859, it was not* necessary to formally necord sanction to the mother to de- 
fend under s. 1 of. Ac^ XL. of 1858 ; and that the fact or sanction having been given 
might be presumed by tlfb Court, and that on the. facts of the case such pr^umption was 
warranted. Seld also tbat.though A and B were not properjy described in the previous 
suit, it was a fhere defect in form, and did not affec^ the merits of the case, being in ac- 
cordance with the prevailing practice at the time when |the suit was brought, and that 
there is no alithority fo^ saying that, when minors have been really sued, though in » 
wrong form,* a decree against them would nut be valid.^Jogt Singh v, Kunj Bebarr 
Singh, I. L. B., 11 CalT 6Qp. [April 24, 1885.] 

The plaint in a suit described one of the defendants thus : " N C, guardian on be- 
half of her own minor son S C.” Upon the presentation of the plaint the Court direct- 
ed the plaintiff to produce an aHidavit to the effect that the mother of the minor defend- 
ant was his guardian, and an affidavit having been made that tbS minor defendant” waa 
under the guardianship*of the mother, ordered a suit to be registered and summons to bo 
issued on the defendants. N C then filed a written stfftemiht, alleging tliat she held the 
land in suit on behalf of the minor. Held that, having regard to the orders of the 
Court and the allcgatious maA in the plaint and written statement, the suit was sub- 
stantially brought against the minor, and the error of description in the plaint being one 
of mere form, could not, without proof of prejudice, invalidate a decree ag^iinst him in the 
suit. Held also that the want of a formal order appointing a guardian ad litem was not 
fatal to the suit, when it appeared on the face of the proceedings that the Court had sanc- 
tioned the appointment. Held (0*Kinealy, J., dissenting) that the fact that an order 
appointing a guardian adtitem at the instance of the plaintiff was made ex parte was not 
necessarily fatal to the suit, unless it could bo shown that the minor had in any manner 
been prejudiced thereby. Per Mittcr, J (Pethoram, C.J., concurring), that, although 
the matteiof the appointment of a guardian ad litem is left to the discretion of the Court, 
it is always desij^able that the afipoiutment at the instance of the plaintiff should not bo 
made, unless the minor, or his friends and relatives in whoso care ho may be, failed to 
move the Court for that purpose within a reasonable time after receiving notice of tho 
institution of the suit.— Suresh Ohunder Wum Chowdhry v. Jugut Chunder Deb, 1. L. 
B., 14 Cal. 204. [Aug. 14, L889!] 

t 

444 . bvery order made in a suit or od any application before the 
Order obtained without next Oourt, in or by which a minor is in any way con- 
friend or guardian may be cemed or affected, without such minor bping re- 
discharged. presented by a next friend or guardian for the suit,, 

as the case may be, may be discharged, and, if the pleader of tlie party at 
whose instance such order was ohjtained knew, or might reasonably have 
known, the fact of such minority, with costs to 
, * be paid by sucli pleader. • 


445 . Any penson being of sound mind and full age may act as next 

* * . friend of a minor, provided lias interest is not ad- 

Who may be next friend. v^o to that of such "minor, and he is not a de- 

- ^jndant in the suit. ^ *• 

446 . If the interest*of the next friend of a minor is adverse to that 

Bemoval of next friend. so* connected with R de- 

• wlrose interest is adverse to that of the 

minor as to maxe it unlikely that the minor^s interest will be properly pro- 
tected by him, or if he does not do his duty, or, pending the suit, cc^ases to 
reside within British India, or for any other sufficient Cause, a*pplication may 
be made on behalf of the minor or by a defendant for his removal ; and the 
Court (if satisfied of the sufficiency of the cause assigned) may order the 
next friend to 8e removed accordingly. 



m 
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Unless otherwise ordered by the Court, a next friend shall not ETtendini? to 
• retire at his own request without first procuring ‘ 

Ketirement of next friend, a fit person to be put* in his plade, and giving se- r* ^ * 

cur^ty for the costs already incurred. 

The application fdir the appointment of a new anes^t friend shall be 
ApplicaHon(^appofatmont supported by affidavit ahoi^ng the fitneaa of the 
of new next friend. • person proposed, and also* that, he has no interest 

adverse to the minor. 

448. On the death oV removal of the next friend of a minor, further 
Stay of proceeding on (ieath proceedings shall be stayed until the appointraei '' 

or removal of next friend. of a next friend in his place. * 

449. If the pleader of such minor omits, within reasonable time, to 
Application for appointment take steps to get a new next friend appointed, any 
of new next friend. ^ person interested in tiie minor or the matter at 
issue may apply to^he Court for the appointment of one, and the Court”may 
appoint such person as ils thinks fit. 

460. A minor plaintiff, or a minor not a party to a suit, on whose be- 
Couree to be followed by an application is pending, on coming of age, 

minor plaintiff or applicant on must elect whether he will proceed with the suit 
«)mingofage. or application. 

461 • If he elects to proceed with it, he shall apply for an order dis- 

Where ho elects to proceed, charging the next frijnd, and for leave to proceed 
in his own name. • 

The title of the suit or. application shall, in such case, be corrected so 
as to read thenceforth thus : • * 

“ A late a minor by C 2), his next friend) but now of tull age.” 

462. If he elects to abandon the suit or applicatiun, he shall, if a sole 
Where he elects to aban- or sole applicant, apply for an order to 

•don. • dismiss the suit or application on repayment of 

the costs incurred by the defendant of respondent, 
or which may have been paid by his next friend. 

463« Any application under ection 451 or 
Making and proving appli- section 452 may be made ex parte ; and it must be 
•catiom^ under sections 461, p|.Qved by affidajut that the late minor has attaind 

his full age. • 

464. A minor co-plaintiff, on coming of age, and desiring to repudiate 
When minor co-plaintiff the suit, must apply to have his name itrack out 
coming of age dei^res to repu- as co-plaintiff ; and the Courts if it finds that he is 
diate suit. ^ necessary party, shall dismiss him ffOm the 

suit on such terms as to costs or otherwise as thinks fit. 

Notice of the application shall be served mV the next friend, as wl^ll as 
on the defendant ; and it must be proved by pifidaVit that the late mjiior has 
attained his full age. The costs of all parties of 
' such application, and of all or any proceedings 

{heretofore had in the suit, shall be paid by such personstas the Court directs. 

If the late minor be a necessary party to Uie suit, the Court may direct 
him to be made a defendant. 

466. If any minor, on attaining majority, can prove, to the satisfaction 
When suit unreasonable or o£ the Court, that a suit instituted in his name by 
impro^ier. a next friend was unreasonable ^r improper, be 

may, if a sole plaintiff, apply to have the suit dismissed. 


Ditto. 


Ditto. 


Difto. 


Ditto, 
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Notice of the application shall be sorved on all the parties concerned i 
and the Court, upon being satisfied of such unreasonableness or impropriety* 
may gVant the application, and order the next friend to pay the costs of all 
^pa1*tios in respect of the application and of any- 
thing done in the su\t f 

456* An order^for the appointment of a guardian for theesuit may be 
Potition for?4»pointnient oi obtained upon application in the name, and on be- 
guardian ad lUtm, half, of the minor 6r b^ the plaintiff. Such appli- 

cation must be supported by an affidavit verifying the fact that the proposed 
guardian has no interest in the matters in question iir the suit adverse to 
that of the minor, and that ho is a fit person to be so appointed. 

Where there is no other person fit and willing to act as guardian for the 
Suit, the Court may appoint any of its officers to be such guardian : Provided 
that he has no interest adverse to that of the minor. 

• * t 

A Subordinate .Hidge, who, under Act X. of 1877, s. 456, as amended by Act XII. 
ot 1870, 8. 73, appoints the nazir or any other oiricer of his Court to act as guardian of a 
minor plaintiff or defendant in a suit in his Court, has no jurisdiction to hear it, and pass 
a decree against that officer aa^guardian ad litem of the minor.— Mohan lahwar o. Uuku 
Bupa, I. L. R., 4 Bom. 638. [July 13, 1880.] See the following ruling. 

Where no admin i.strator of the estate of a minor is appointed under Act XX. of 186^ 
there is no objection to the appointment of a guardian ad litem under s. 443 of the Civil 
Procedure Code (Act X. of 1877), as amended by Act XII. of 1879, for the purpose of 
defending a suit against a minor. Act XX. of 1804, 8. 2, has no bearing on the case of a 
next friend or guardian aa litem not claiming charge of tlie minor’s estate. Neither Act 
XX. of 18^34, nor the Civil Procedure Code (Act X. of 1877) (as amended by Act XII. of 
1879), empowers any Court to appoint a person, against iiis or her will, to bo a next friend, 
guardian hd litem, administrator of the estate, or guardian of the person of the minor. 8. 
468 of the CivileProceduro Codd (Aot X. of 1877) is not, so far as regards payment of costs, 
aj)plicable to any person appoint^ to act as guardian ad litem without his previous assent, 
S. 3, cl. h of Act XY.^f 1880, preserves jurisdiction to a Court to try a suit against a 
minor, notwithstanding the appointment of one of its officers to be the minor’s guar- 
dian ad litem. The decision 'in Mohan Ishwar v. Haku Rupa (I. L. R., 8 Bom. 638) is 
superseded by, Act XY. of 1880, s. 3, cl. h, in so far as that decision affected officers of the 
</Ourt appointed guardians ad litem under s. 456 of Act X. of 1877 as amended by Act 
XU. of 1879. Inconvenience, xiointed out, of introducing into Acts relating, and insti- 
tuted as relating, to special juri.sdiction only, provisions affecting civil procedure generally. 
— Jadow Mulji c. Chhagan Raichund, I. L. R., 5 Bom. 306. [Mar. 8, 1881.] 

467. A co-defendant of sound mind and of full age may be appointed 
Who may bo guardian ad guardian, for the suit, if he has no interest adverse 
to that of the minor ; but neither a plaintiff, nor 
a marcied woman, can be so appointed. 


In a suit brought by minor sons against their father, tbeir mother oannot act as next 
friend.— Guru Persaud Singh v. Gossain Munraj Puri, 1. L. R.^ 11 Cal. 733. [June 23, 
1885.] , • 


-468. If the guardia^or the suit of a minor defendant does not do his 
Guarcyan neglecting his^ ^uty, or if Other Sufficient ground be m^de to ap- 
duty may be removed. pear, the Oourt may remove him, and may order 

Costs.* him to payjsuch costs as mdy have been occasion- 
ed to any partjj by (tis breach of duty. • 


Where no administrator oUthe ^tate of a minor is appointed under Act XX. of 
18C4, there is no objection to the appointment of a guardian litem under s. 448 of the 
Civil Procedure Code (Act X. of 1877), as amended by Act XII. of 1879, for the purpose 
of defending a suit against a minor. Act XX. of 1864, s. 2, has no bearing on the case of 
a next frieiid or guardian ad litem, not claiming charge of the minor’s estate. Neither 
Act XX. of 186^ nor the Civil Procedure Code (Act X. of 1877), os amended by Act 
Xil. of 1879, empowers any Court to appoint a person, against his or her will, to be a 
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next friend, guardian ad litem^ administrator of the estate, or guardian of the person of 
toe minor. S. 468 of the Civil Procedure Code (Act X. of 1877) is not, so far as regards 
payment of costs, applicable to any person appointed to act as guardian ad litem without 
his previous usent. S. 8, cl. 6, of Act XV. of 1880, preserves jurisdiction to a Court to 
try a suit against a minor, notwithstanding the appointment of one of its oflicors to be tho 
minor’s guainlian ad Utem. dThe decision in Mohan Ishwar v. Halyi Rupa (I. L. R., 4 Bom. 
C38) is superseded by Act 3JV. of 1880, s. 3, cl. 6, in so far as that decision affected officers 
of tho Court appointed guardians ad life a under s. 456 of the Aflt X. of 1877 as amended 
by Act XII. of 1879. Incoifvenience, pointed out, of introducing into Acts relating, and 
instituted as relating, to special jurisdiction only, provisions afFoctiug civil procedure gei^e- 
rally,— Jadow Mulji e, Chhagah Raichand, I. L. R., 6 Bom. QOG. [Mar. 8, 1881.] 

Tub Civil Procedum Code does not authorize a Court to decree costs agafhst the gpn 
dian of a defendant except in the case referred to in s. 458. — Ifardtimha Rau e. Lal.^^hmi- 
pati Rau, 1. L. R., 3 Mad. 263. [Sep. 6, 1881.] 


Appointment in place of 450. If the guardian for the suit dies pend- Extending ta 
guardian dying pcttrfeaee ing such suit, or is rftnoved by the Court, ^ the 
Court shall appoint* a new guardian in his place. • 

460. When the enforcdtnent of a decree is applied for against the heir Ditto. 

Guardian ad litem of minor representative, being a minor, of a deceased 

npresentative of deceased party, a guardian for the suit of such minor shall 
judgment-debtor. appointed by the Court, and the decree-holder 

shall serve on such guardian notice of such application. 

461. No sum of money or other thing shall be received or taken by a Ditto] 

Before decree, nextjfriend O'* for ihe suit on behalf of a 

or guardian not tore- minor, at any time before decree or order, unless 
ceive money without leave of he.has first obtained the leave of the Court, and 
Court an give secun y. given security to its satisfaction that such money 
or other thing shall be duly accounted for to, and lield for the benefit of, such 
minor. 


462. No next friend or guardian for thojsuit shall, without the leave 
Neat friend or guardian ad Court, enter into any agreement or compro- 

f tot not to compromise with- mise on behalf of a minor, with refeVence to the 
out leave of Court. vvhich he acts as next friend or guardian. 

Any such agreement or compromise entered into without the leave of 
Compromise without leavo the Court Shall be voidable against ai.. parties other 


than the minor. 


The conditiouB of s. 462 of the Civil Procedure Code, requiring the sanction of the 
.Court to compromises entered into by the guardian ad Utem of an infant suitor, are not 
sufficiently compliqjl with by the Court passing a decree in the terms of a compromise 
presented by the guardian ad litem. A decree passed under such circumstances should 
bo set aside. — B4jagopal Takkaya Naiker v. Muttupalem Chetti, 1. L. R., 3 Mad. 103. 
[Jan. 14, 1881.] • 

463> The provisions .contained in section 440 to 462 (both Inclusive) 

Application of sections J40 mwton^gapply in the case of pemons 

to 462 to persons of unsound of unsound mind, adjudged to be so under Act .No. 
“Ind. • XXXV. of 1858, or under any other law "for the 

• time being in force. 

• A ouxbdIjLN ad litem canncA be appointed under Chap. XX]^I. of^the Code of Civil 
Procedure for a lunatic defendant to whom Act XXXV. of 1868 applies, until the defend* 
ant has been adjudged a lunatio under tho provisions of the said Act.— Subbaya a. Buthaya, 

. 1. L. R., 6 Mad. 880. [l^jir. 16, 1883.] 

404, Nothing in sections 442 to 462 applies to any minor or person 
Wards of Court unsound mind, foi^ whoso person or property a 

° * guardian or manager has been ajJ^oiuted by the 

Court of Ward^ or by the Civil Court under any local law. 


Ditto# 


Ditto. 


Ditto. 


0. P. 42, 
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In a suit intended to be brought against Bomo minors, the defendants were set out in the 
heading of the plaint as “ Sharoda Sunderi Debya, widow of Chundra Kanti^ Chuckerbtit- 
,ty, deceased, mother and guardiah of the minors ” (setting out their names). At the fil- 
ing of the plaint, the phintlfF ^yipHed for and obtainecLan order, making Bhafoda guardian 
of the minors for the purposes of the suit. She was not, however, guardian of the pro- 
perty and person? of -the Minors under Act XL.mf 1858. Siid that the minors were not 
parties to the suit ; that tfie order making Sharoda guardian dd litem was jot made in a 
suit in which the minors .were defendants ; and that the .suit must be dismissed as against 
the minors. Neld also that neither the Code of Civil Procedure, nor the proviso of s. 8 
of Act XL. of 1858, gives a plaintiff any power to institute a suit against a person named 
by himself as" guardian ad litem on behalf of a minor, nor do they give the Court the power 
of transferrinlr, by a mm order made parte, an irregular prooeeding such as the one 
above mentioned into a suit against the minor. — Guru Chum Chuokerbutty o. Kali Kissen 
Tagore, 1. L. II., 11 Cal. 402. [Mar. 19, 1885.] 


• . CHAPTER XXXIL 

Suits by and against Military Men. 

466. When any officer or soldier actually serving the Government in a 
Office™ or soMiors who «UI. military capacity is a party to a suit, and cannot 
not obtain leave mayauthorke obtain leave of absence for the purpose of pfosecut- 
any person to sue or defend ij|g defending the suit in person, he may author- 
ize any person to sue or defend in his stead. 

The authority stfall be in writing, and shall be signed by the officer or 
aofdier in the pre.<ience of (a) his commanding officer, or the next subordinate 
officer, i{ the party be himself the commanding officer, or (h) where the officer 
or soldier is serving in military staff erapfoyinent, the head or other superior 
•officer of the office in which he is employed. Such commanding or other 
officer shall countersign the authority, which shall be filed in Court. 

When so filed, the 'CoOntersignature shall bo sufficient proof that the 
authority w&s duly executed, and that the officer or soldier by whom it was 
granted could not obtain leave of absence for t*he purpose of prosecuting or 
defending the suit in person. 

Explanation . — In this chapter thi* expression “commanding officer” 
means the officer in actual command for the time being of any regiment, corps, 
detachment, or dep6t to which the officer or soldier belongs. '' 

i; 

466- Any person authorized by an officer or a soldier to prosecute or 

Perwnro authoriwd may stead may presecute or defend 

act personally or apjKtint it in person in the same manner as the officer or 
pleader. soldier could do if present ; or he^’may appoint a 

pleader to prosecute or defend the suit on behalf ^f sudh officer or soldier. 

-467. Processes served upon any persop authorhsed by an officer or a 

Service on person m au/'»®l‘'*®'’* “ in section 465, or upon any pleader ap- 
thorizejl, or on his pleader, pointed as aforesaid by such person to act for, or 
to be good service. on behalf (j|f, such officer or »)ldier, shall be as effec* 

tual as if they^hadibeen served on the party in person or on his pleader. 

468. When an officer^or a soldier is a defendant, the Court shall send 
Service on officers and a copy of the summons tC his coTnmanding officer 
soldiers. for the purpose of being served on him. 

The officer to whom sucl^ copy is sent, after causing it to be served on 
t!ie person to whom it is addressed, if practicable, shall return it to the Court 
with the written acknowledgment of such person endorsed thereon. 
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If, from any cause, the copy cannot be so served, it shall be returned to 
the Court by which it was sent, with information of the cause which has 
prevented the service. , _ . 

489. If, in the execution.of a decree, a* warrant of arrest or other pro- kztendinff to 
Execution of warrant ofb cessTis to^ be executed withii^ the limits of a can- 
arrest in cantonments, &c. , ton ment, "garrison, military^ Bta'tion, or military * 
bdz&r, the onicer charged, with the execution of such ^^arrant or other process 
shall deliver the same to the cojnmanding officer. * * 

The commanding officer shall back the warrant ^r other process with 6i8 
signature, and, in tlie case of a warrant of arrest, ilthe* person named thert 
in is within the limits of his command, shall cause hiuf to be arrested ahd 
delivered to the officer so charged. ** 


CHAPTER XXXIII. 
Interpleader. 


470. When two or more persons claim adversely to one another the 
Wh8ninterplett(ler-8uitmay same payment or property from another person, 
be instituted. whose only interest therein is that of a mere stake- 

holder, and who is ready to render it to the right owner, such stakeholder 
may institute a suit of interpleader against all the claitnants for the purpose 
of obtaining a decision as to whom the payment or property should be made 
or delivered, and of obtaining indemnity for himself : 


Provided that, if any suit is Spending in^whjoh the rights of all parties 
can properly be decided, the stakeholder shalT not institute a* suit of inter- 
pleader. * 

P, if Wolf 471. In every &|pit of interpleader the plaint 

a n m sue su . must, in addition to the other statements necessary 

for plaints, state — 

(a) that the plaintiff has no interest in the thing claimed otherwise than 

as a mere stakeholder ; • 

(b) the claims made by the defefidants severally ; and 

(cj that there is no collusion between the plaintiff and any of the defen- 
dants. 


472. When the thing claimed is capable«of being paid into Court or 
Payment of thin^ claimed placed in the .custody of the Court, the pkintiff 
Into Court. niust BO pay or place it before he can be entitled 

to any order irP the suit. * , 


Procedure at first hearing. « 473. At the fi{^t hearing the Court may— 

(а) declare thatMihe plaix),tiff is discharged fri^ all liability to the defen- 

dants iudrespeot of the thing claimed, award hint his costs, anJ disnpss him 
from the suit ; ^ • 

or, if it thinks tliat justice or conyenience so require, 

(б) retain all parties until the final disposal of the suit ^ 

and, if it finds that the admissions of the jparties or other evidence en- 
able it, • . 

(c) adjudicate the title to the thing claimed : or else it may 

(d) direct the defendants to interplead on^ another by filing statements 
and entering into evidence for the purpose of j^inging their respective claims 
before the Oourti and shall adjudicate on such claims. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 
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474. Nothing in this chapter shall be taken to enable agents to sue 
When a^rents and tenants principals, or tenants to sue their landlords, 

, may institute interpleader- fOr the purpose of compelling them u> interplead 
.wilh any persons other than persons making claim 
through such principals or landlords. ^ * a 

* , lUuEtraiioM, ^ ** 

# (a.) A deposits a box of jewels with B as hi& agept. 0 alleges that the jewels 
were wrongfully obtained# from him by A, and claims them from B. . B cannot in- 
stitute an iirtorpleader-8nit<against A and 0. » 

(h.) A deposits hope of jewels with B as his agent. He then writes to C fof 
the purpose of making the jewels a security for a debt due from himself to C. A 
afterwards alleges that C's debt is satisfied, and C alleges the contrary. Both claiiii 
the jewels from B. B may institute an interpleader-suit against A and C. 

4 

•476. When tl\e suit is properly instituted, the Court may provide for 
Charge of phiintW. costa. plaintiffs costs by giving him a charge on the 

thing claimed or in some other eifectual way. 

476. If any of the clefendants in an interpleader-suit is actually suing 
Procedure where defendant the stakeholder in respect of the subject of such 
Is suing stakeholder. Bttit, the Court in which the suit against the stake- 

holder is pending shal], on being duly informed by the Court which passed 
the decree in the interpleader-suit in favour of the stake-holder that such de- 
cree has been passed, Stay the proceedings as against him ; and his costs in 
the suit so stayed may be provided for in such 
^ suit ; but if, and so *far as, they are not; provided 

for in that sujt, they may be edded to his 'costs incurred in the interpleader- 
suit 


PART IV. 

PROVISIONAL REMEDIES. 

OHAPTER XXXIV. 

Of Arrest and Attachment before Judgment. 

• A. — Arrest' before Judgment, 

ATT, If at any stage of any suit, other than a suit foU* the possession 
When filaintiff may apply of immoveable propertf, the* plaintiff satisfies the 
that security be taken. Pw^urt by affidavit Or otherwise — 

that th^ defendant, ^ith intent to avoid or delay the plaintiff, or to 
avoid any process of the Court, or to obstruct or delay the execution of any 
decree that may be passed against him, , 

(a) has absconded or left the junsdiction of the Court, or 
}b) is aboftt to^hbscond or to leave the jurisdiction of the Court, or 
(c) has disposed of or ^removed from the Jurisdiction of the Court his 
property or lany part thereof, or t * * 

that the defendant is about to leave British India under circumstances 
affording reasonable probability that the plaintiff will or may thereby be ob- 
structed or d^ayed in the^ecution of any decree that may be passed 
against the defendant in the suit, 
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the plaintiff may apply to the Court that security be taken for the ap- 
pearance of the defendant to answer any decree that may be passed against 
him in the suit. 

Order to bring up defend- . ,478. If the -Ooftrt^ after examining the ap- Extending to 
ant to show cause why he*» plicant, and making such fui;|bber investigation as Provinoial S. 
should not giv|8ecurity. . it thinh;? ft, is satisfied— ' LS’ptw 

that the defendant, .with any such intent ba aforesaid, regards 

(a) has absconded or left fjie jurisdiction of the Oourl, or ’ immoveable 

(b) is about to abscond or to leave the jurisdiction of the Court, or * 

(c) has disposed^ of or removed from the juris^tetfon of thc> Court hU 

property or any part thereof, or . 

that the defendant is about to leave British India under the circum- 
stances last aforesaid, 

the Court may issue *'a warrant to arrest the, defendant and bring him 
before the Court toesRow cause why ho should not give security for his ap- 
pearance. 


479. If the defendant fail to show such cause, the Court shall order Dittos 

If defendant fail to ehow in vJourt money or other pro- 

cause, Court may order him perty sufficient to answer the claim against him, 
to make deposit or give so- or to give security for his appearance at any time 
when called upon while the suit is pending, and 
until execution or satisfaction of any decree that may be passed against him 
in the suit. * 

The surety shall bind himself, in default of such appearance, to pay dhy 
aura of money which the defendant may be ordered to pay in the sujt. 

Prooech,™ in c««, of appli- ^ The surety -for the appearance of the Ditto 

cation by surety to bo dis- defendant may at any time app'y to the Court in 
charged. which he became such surety w oe discharged from 

his obligation. 

On such application being made, the Court shall summon the defendant 
to appear, or, if it thinks fit,* may issue a warrant for his arrest' in the first 
instance. 

On the appearance of the defendant pursuant to thc^ sumii ons or war- 
rant, or on his voluntary surrender, the Court shall direct the surety to be 
discharged from his obligation, and shall c(|)I upon the defendant to find fresh 
security. , 

481. If the defendant fail to comply with dny order under section 479 Ditto. 

Proeduro when, defendant s^ion 480,; the Oourt may commit him -to jail 
fails to give secui^ty or find until the decision of the suit^ or, if judgment be 
fresh security. given against the defendant, until the cxc;cution 

of the decree : Provided t%at no person shall bo imprisoned ubdcT this sec- 
tion in any case for 'longer period than six m^.-^hs, nor for a longer period 
than six weeks when the amount or value of the^^bject-mattsr of the suit 
does not*exceed fifty rupees : ^ * 

Provided that no person shall be detained in prison under this*sGction 
after he has complied with such order? ^ ^ 

The defendant was arrested before judgment, and. on the 6th February 1883, com- 
mitted to jail un^er s. 481 of the Civil Procedure Code. On the 6th March following, a 
decree in the suit was pasted amiinst him. On the 28th July, the defendant being then 
still in jail under the order of the Bth February, the plaintiff took out a fresh warrant of 
arrest in execution of the decree, and sought to have iM defendant further imprisoned for 
the full period of six montl^ limited by s. 342 of Code. Held that the defendant 
could be re-committod to jail, in execution of ihe decree, only for such a period as, together 
with the period of imprisohment that had elapsed since the passing of the decree, would 
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property). ^ 

Ditto* 


complete a period of six moaths, and that, consequently, he would be entitled to be liber* 
ated on the 5th September 1883. Imprisonment under s. 481 becomes, after decree, im* 
prisonment in execution of the decree, and the imprisonment suffered after |bat date must 
consequently be taken into consideration in oaloulatin^ the period of six months which, 
by 8. 342 of the Code, is the limit Cleared for an imprisonment in execution of a decree.— 
Ohanushamd&s Gk)orB4mull e. *Joh4rimull Keddrindth,* 1. L. It., 7 Bom. 481. [Aug. 31, 
1883.] • » • ^ 

482. The provi5*ionB o! section 339 bs to allowances paytibie for the 
Subsistence ef defetid^ta subsistence of jadgment-cfebtors shall apply to all 
arrested; defendants arrestra uncler this chapter. 

, B*—Atta4ih7iMnt before JudgTnenU ' 

483. If at any stage of any suit, the plaint* 
iff satisfies the Court by affidavit or otherwise that 
... ^ . fthe defendant, with Intent to obstruct or delay 

attachment of execution of any decree* that may be passed 
against him, ^ * 


Application before judg- 
ment for security from defend- 
ant to satisfy decree, and. 


(а) is about to dispose of the whole or any part of his property, or to 
remove the same from the jurisdiction of the Court in which the suit is pend- 
ing, or 

(б) has quitted the jurisdiction of the Court, leaving therein property 
belonging to him, 

the plaintiff may apply to the Court to call upon the defendant to fur- 
nish security to satisfy any decree that may be passed against him in such 
suit, and, on his failing to give such security, to direct that any portion of 
his propfrty within the jurisdiction of the Court shall be attached until the 
further order, of the Court) 


The application shall, unless the Court otherwise directs, specify the 
property required to be attached, and the esti- 
mated value thereof. 


ContentB of application. 


A CBEDITOB attached before judgment certain of his debtor's property. Between the 
date of attachment and the date of the decree subsequehtly obtained by the creditor, the 
property of the debtor became vested in the Official Assignee under a vesting order. The 
Official Assignee brought a suit to remove the attachment, and for an in junction restrain- 
ing the sale of the property. The Court of *fir8t instance decreed the suit in favour of 
the Officiid Assignee. On the case coming up before a Full Bench, held {Fer McDonell, 
(^ttenham, and Prinsep, JJ.) that, where there has been an attachment prior to dei'.rce, 
and the property of a judgment-debtor subsequently becomes vested in the Ofiicial As- 
signee in insolvency previous tOuthe decree, the vesting order will prevent such an attach- 
ing creditor from executing his decree against the property. Per Garfh, C. J., and Mitter, 
J., conira, that, under the 34th chapter 'of Act XI V. of 1882, the Court had no power 
to remove the attachment before judgment, or stay the sale at the instance of the Official 
Assignee. — Shib Kristo Shaha Chowdhry v. Miller (A. B.), 1. L. B., 10 Cal. 150. [Sep. 13, 
1888.] t • 

^Undeb the provisions of ^*’183 and 484 of the Code of Civil Procedure, 1882, pro- 
perty of the defendant, which not within the jurisdiction of the' Court, cannot be attached 
Wore j^udgment.— Krishuay^i v. Engel, 1. L. B., 8 Mad. 20. [Nov. 7, 1884 J 


Ditto. 484. If the Court, after exauiining the applicant;, and making any fur- 

Court may call *on dgfend. investigation which it thinks fit, is satisfind 

ant to furnish security orshow that the defendant is about to dispose of or re- 
nJDvo his property with intent to obstruct or delay 
the execution of any decree that may be passed against him 'in the suit, or 
that he has, with such intent, quitted the jurisdiction of the Court, leaving 
therein property belonging t^hiro, the Court may require him, within a time 
to be fixed by. the Court, eithw to furnish socurity, in such sum as may be 
specified in the order, to produce and place at the disposal of the Court, when 
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required, the said property or the value of the same, or such portion thereof 
as may he 6u|Bcient to satisfy the decree, or to appear and show cause why 
he should not furnish security. / 

The Court may also, in tl\ff order, direct* the conditional attachment of 
the whole or any portiorPof the property specified in the application. 

This defendants were, on the lOtfi of March 1881, calle^ dpon, under s. 484 of the 
Civil Procedure Code (Act X! of 1877), to furnish security for the satisfaction of a decree 
that the plaintiff might obtain^ agaihst them, or to show cause, on the 28th March 18^, 
why security should not bo furnished. To this direction the order was apfjended, whic^i 
is provided by the form the end of the Code of Civil Procedure, tor a provicional af taoh- 
ment, under s. 484. The defendants, to avoid the attachment, ga ^e security,^ on the ’ 2th 
March 1881, for satisfaction of the decree, and the atlachmenc was not carried oal. On 
the 28th March 1881, they showed cause why security should not l^e furnished ; but the 
Subordinate Judge, as security had been furnished, thought the matter was at an end, and 
that he could not cancel the security-bond. Seld that thCijSubordinate Judge was wrong ; 
the security so given w^'teally not the security expr^sly provided under s. 484, and did 
not precluae the defendants from showing cause why no security should be furnished. — 

Lotlikar «. Lotlikar, I. L. R.,^6 Bom. 643. [July 26, 1881.] 

Dkdbb the provisions of ss. 483 and 484 of the Codee^f Civil Procedure, 1882, pro- 
perty of the defendant, which is not within the jurisdiction of the Court, cannot be attached 
wore judgment. — Krishnasdmi e. Engel, I. L. E., 8 Mad. 20. [Nov. 7, 1884.] 

^SSt If the defendant fail to show cause why he should not furnish Gztendino: to 

I. 4. w - security, or fail to furnish the security required, Provincials. 

Attachment if cause not . •'*, .. c j u- C. Courts 

ehowo or security not £ur« within the time fixed by the Court, the ^ Court 0 s 

nished. may order that the property specified in the regards 

application, or such portion thereof as appears sufficient to satisfy any decree 
which may be passed in the suit, shall be attached. 

If the defendant show such cause or fumish the required security, and 
Withdrawal of attach- the property specified in the application or any por- 
' ment. tion of it has been attached, the Court shall order 

the attachment to be withdrawn. 

486. The attachment shall be made in the manner herein provided for Ditto. 

Mode of making attach- the attachment of property in execution of a de- 
ment. cree for money. 

487. If any claim be preferred to the property attached before judg- Ditto, 

of claims to “enj- 8uch claim, .hall be investigated in the man- 
property attached before ner hereinbefoipe provided for the investigation ot 
judgment. claims to property attached in execution of a de- 

• cree for money. 

488» When an order of attachment before judgment is passed, the Court Ditto. 

wHlch passcd tho order shair remove the ^attach- 

wuriW furnWied or ment whenever the defendant furnishes-the seou- 
suit dismissed. rity required, together with security for the costs 

of the attachment, oi^ when tlj^e suit is dismissed.* ^ 

489. Attachment before judgment shall not 'Effect the rights, existing Ditto, 

a aa 1 . 1 . 1 . A.' 4 . pnor to tliB sttachment, of persons not parties to 

rfghto" ^"’s’to.n^rs, or W the suit, nor-Awr any person holding a decree against 
decree-holder from applying the defendant from applying* for the sale of the 
for sale. property under attachment in execution of such 

^ decree. 

490. Where property is under attachment by virtue of the provisions Ditto, 

o * of this chapter, and^ decree is given in favour of 

oh5ter*Mtto^ the plaintiff, it shoff not be necessary to re-attaoh 

od Uk oseoution of deoroe. the property in execution of such decree. 


I 

/ 
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C . — Compemationfor vnproper Arrests or Attachment, 

t 

491. If, in any suit, in which an arrest or attachmeft has been 
. Compensation fo’r obtain- eff.scted, it appears to the (teurt that such ai^ 
ing arrest or attochmont on * rest or attachment ^as applied for on insufficient 
insufficient grounds.. t grounds, * ^ 

or if the suit oh*the plaintiff fails, and it appeaih to the Ooifrt that there 
was no pro()able ground for instituting the suit, ' 

e • the Court may, on the application of tlie defendant, award against the 
plaintiff in its decree such amount, not exceeding one thousand rupees, as it 
deems a reasonable^ compensation to the defendant for <^he expense or injury 
caused to him by the arrest or attachment : 

Provided that the Court shall not award under this section a larger 
amount than it might decree in a suit for com- 
«pensation. ^ 

' An award under this section shall bar any suit foi* compensation in re- 
spect of such arrest or attachment. . * 


I 


CHAPTER XXXV. 

Op Temporary Injunctions and Interlocutory Orders. 

^ A — Temporary hbjunetions. 

Cases in which temporary 492. If, in any suit, it is proved by affidavit 
injunction may bo granted. or Otherwise • 

(а) that any property in#dispute in a suit is in danger of being wasted, 
damaged, or alienated by any party to the suit, or wrongfully sold in execu- 
tion of a decree, or ' 

(б) that the defendant ^threatens, or is about, to remove or dispose of his 
property with intent to defraud his creditors, 

the Oo'urt may, by order, grant a temporary injunction to restrain such 
act, or give such other order, for the purpose of staying and preventing the 
wasting, damaging, alienation, sale, removal, or disposition of the property, 
as the Court thinks fit, or refuse such Injunction or other order. 

Where a Court made an order granting a temporary in junction under b. 4d2 of the 
Civil Procedure Code, without directing- notice of the application for injunction to be 
issued to the other side, and its «order directing stay of sale of property in execution was 
pa.'ised ex parte, without the other side being given an opportunity to show cause, held that 
the order was irregular. Where ancestral property was attached in execution of a decree, 
and a son of the judgn^^nt-debtor instituted a suit to establish his right to the property, 
and made an application for a temporary injunction directing stay of sale pending the 
decision o# the* suit, held that, inasmuch as what was advQ»-tised uo be sold was the rights 
and interests of the plaintiff’s fMiher in the property, and it jjould not be said that the 
property was being wrongfully sold in execution of a decree ” tfnd the application on the 
face of it disclosed no sufficieip4,ground to warrant an brder under s. 492 of the Civil Pro- 
cedure Code being made as prayed, the temporary injunction ought not to'' have been 
grantedb—Amolak Uam v. Sahib Singh, I. L. E., 7 All. 660. [Peb. 27, 1886.] 

A CLAIM by R to certain property whibh had beem attached by B in the courscHif 
execution-proceefimgs Cn the Court of the Pirst Subordinate Judge of Dacca having been 
rejected, R instituted a suit in th^ Court of the Second Subordinate Judge to establish his 
title to the property. In that suit he applied to the Court in which hisrsuit was brought 
for an injunction under s. 492 of the Civil Procedure Code to stay the sale of theproperty 
attached by B in the execution-proceedings; but that application was reject^ and R 
thereui on applied for and obtaine^arom the Court of the First Subordinate Judge an order 
string the sale of the attached prd^^erty until the hearing of the suit brought by him to 
eslab.uh his right to it. Held, iu an application under s. 622 of the Code, to set the latter 
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order aAide> that 0 . 492 of the Cod9^of 1882 haa, and was intended to have, a wider appli- 
cation than 8. 92 of Act Till, of 1859 had, and provides a remedy where property is tit 
danger of beirig wron fitfully sold if the circumBtances justified it, ap order could have 
been obtained under that section from the Court of the {^econd Subordinate J udge to stay * 
the sale. There being this alteratioft in the law, and such a remedy provided, and no ex- 
press provision in the Codeefor stay of execution by a Court executing a decree on the 
application of a third party,, the order of the First Subordinate Judg*e was made without 
jurisdiction, afid should be set aside. — lb tiie Matter of the P.etil5on of Brojeudra Kuoiar 
Bai Chowdhuri ; Brojeudra f^umar Bai Chowdhuri e. Bup Lal'i Doss, B., 12 Cal. 
616. [Feb. 1, 1886.] • . . 

In granting or withholding an injunction, a Court shc^ld •exercise a^ judicial dis 
oretion, and should weig% the amount of substantial mischihf dope or threatened < > the 
plaintiff, and compare it with that which the injunction, if gmaited, would inflict upc the , 
defendant. There is no such broad proposition as that one co-owner is entitled to an in- 
junction restraining another co-owner from exceeding his rights, absolutely and without 
reference to the amount of damage to be sustained by the one side or the other from the 
granting or withholding ^f the injunction. — Shamnugger tlute Factory Co. v. Bam j^iarain 
Chatterjee, I. L. B., 19 Cal. 189. [April 20, 1886.] • 

• • 

493- In any suit for restraining the defendant from committing a 
Injunction to restrain ra- breach of contract or other injury, whether com- 
petition or continuance of pensation be claimed in the suit or not, the plaint- 

iff may, at any time after the commencement of 
the suit, and either before or after judgment, apply to the Court for a tem- 
porary injunction to restrain the defendant from committing the breach of 
contract or injury complained of, or any breach of contract or injury of a 
like kind arising out of the same contract or relating to the same propeVty 
or right. • ^ 

The Oourt may, by order, grsftit such injiyictjon on such terms as to the 
duration of the injunction, keeping an account, giving security^ or otherwise, 
as the Oourt thinks fit, or refuse the sama • 

In case of disobedience, an injunction granj^ed under this section or sec- 
tion 492 may be enforced by the imprisonment of *the defendant for a term 
not exceeding six months, the attachment of his property, or*both. 

No attachment under this section shall remain in f^ce f^r more than 
one year, at the end of which time, jf the defendant has not o" eyed the in- 
junction, the property attached may be sold, and out of the proceeds tho 
Oourt may award to the plaintiff such compensation as it thinks fit, and may 
pay the balance (if any) to the defendant. 

• 

494. The Oourt shall in all cases, f xcept where it appears that J;he ob- 
Before granting injunction, granting the iiyunction would be defeated 

Court to direct noGioe to op< by the delay, before granting^n injunction* direct 
posite party. ^ notice of the application for the same t 9 be given 

to the opposite party.^ 

Where a Court made an ordef granting a temporary*i9iunotion undeH* s. 492 of the 
Civil Pro<Miire Code, without directing notice of the appiibation for injunctibn to be 
issued to the other side, lyid its order directing stay of sale of property in execution was 
passed ear parte, without the other side being^given an opportunity to show cause, held that 
the order was irregular. Where^ancestral property was attached Vi oxeeution of a decr^, 
and a sou of the judgment-debtor instituted a suit to establish his right to the property, 
and made an application for a temporary injunction directing stay of sale ponding the 
decision of the si^t, held that inasmuch as what was advertised to be sold' was the rights 
and interests of the plaintiff’s father in the property, and it could not bo said that the 
property was being *' wrongfully sold in execution of a dperee,’* and the application on the 
face of it disclosed no sufficient ground to warrant anjnaer under s. 492 of the Civil Pro- 
cedure Code being made as prayed, tho temporary injunction ought not to have been graht- 
od. — Amolak Bam «. Sahib Singh, I. L. B., 7 All. 550. [Feb. 27, 1885.] 

O. P. 43. 
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486> An injunction directed to a 0or]9bration or public Company is 
Injunction to Corporation not only on the Corporation or Company 

.--j: .•* i-,- — itself, but also on all members and officers of the 

Corporation or Company whose personal action it 
seeks to restrain. * • 

496. Any^ordor for an injunctidh may be dis- 
chal'ged, or varied, or set aside by the Court, on 
application made therc^^o by any party dissatisfied 


binding on its members and 
officers. 


Order for injunction .may 
be discharged^ varied,” or set 
aside. 


with such order. 


Compensation to defend- 
ant for issue of injunctioa on 
ensufficiont grounds. 


497. If it appears to the Court that an injunc 
tion which it has granted was applied for on insuffi- 
cient grounds, or 

r if, after the issue of the injunction, the suit is dismissed, or judgment is 
given against the plaintiff >>y default or otherwise, and it appears to the Court 
that there was no probable ground for instituting the suit, 

the Court may, on the application of the defendant, award against the 
plaintiff in its decr^^e such sum, not exceeding one thousand rupees, as it 
deems a resonable couipensat ion to the defendant, for the expense or injury 
caused to him by the issue of tlie injunction : 

Pro\ ided that the Court shall not award under 
this section a larger amount than it might decree 
• in a suit for compensation. 

Ai\ award under this section shall bar any suit for compensation in re- 
spect of the issue of the injupctioii. 


Proviso. 


B, — Interlocutory Orders. 

498. The Court may, on the application of any party to a suit, order 
Power to oKlor interim sale the sale, by any person named in such order, and 
t)f perishable articles. in such manner, and on such terms as it thinks fit, 

of any moveable property being the subject of such suit, which is subject to 
speedy and natural decay. # 

Power to make order for .1 • 

detention, &c., of subject- 499. The Court may, on the appluation of 

matter, and to authorize en- any party to a suit, and on such terms as it thinks 
try, taking of samples and 

experiments. ^ 

^a) make an o,rder for the detention, preservation, or inspection of any 
prop^ty being the subject of such suit ; * 

(6)*’for*all or any of the purposes aforesaid, authofize any person to enter 
upon or into any land or biiildiug in the possession ofcaiiy other party to such 
suit, and • • 

(e) for all or any ^f the purposes aforesaid, authorize any samples to be 
takeif, or any observation to be made or experiment etc l^e tried, which may 
seem necessai^ or expedient for the purpose of* obtaining full information, or 
evidence. ^ 

The provisions hereinbefore contained as to execution of process shall 
apply, mutatis mutandis^ to persons authorized to eii^er under this section. 

An application for an ordl^ under s. 499 of the Code of Civil Procedure can only 
be made by a plUintifi after sumnbns lias been served and after reasonable notice of the 
intention to apply for the order has been given in writing to the defendant. — Sengotha v. 
BAm&b4mi, I. L. R., 7 Mad. 241. [Oct. 19, 1«83.] 
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600. An application by the plaintiff for an order under section 498 or 
Applications for such or- section 499 may be made after notice in writing to- 

ders to be after Notice. the defendant at any tilne after service of thC sumi* , 

monsi • • . 

An application by ^he defendant for a like ordeE may be made after 
notice in wiitting to the* plaintiff, •and at any time after the applicant has 
appeared. • " * • # 

601. WJien land paying revenue to Govern menjb, or a tenurjB liable lo 

When party may b. pu» in the subject of a suvh if the part), in 

immediate possession of land sion of such land or tenure ^e^ects to pay toe < to- 
the subject of suit. vernmeiit-revenue or the rent due to the pro-pricuor 

of the tenure, as the case may be, and such land or tenure is consequently 
ordered to be sold, any other party to the suit clsyming to have an interest 
in such land or tenui^ may, upon payment of the revenue or rent due«pre- 
viously to the sale (and ,with or without security at the discretion of the 
Court), be put in immediate possession of the land or tenure ; 

and the Court in its decree may award against the defaulter the amount 
so paid, with interest thereupon at such rate as the Court thinks fit, or may 
charge the amount so paid, with interest thereupon at such rate as the Court 
orders, in any adjustment of accounts which may be directed in the decree' 
passed in the suit. 

602. When the subject-matter of a suit is money or some other th^ng^ 
Deposit of money, &c., in capable of delivery, and any party thereto admits 

Court. th^t he Ijolds such money or other thing as« trustee 

for another party, or that it belongs or is duetto* another party, the Court 
may order the same to be deposited in Court or delivered such last-named 
party, with or without security, subject to the further direction of the Courts 


CHAPTER XXXVL 

APPOlNTMENf OF RECEIVERS. 

693. Whenever it appears to the Co»r& to be necessary for the realiza- Extending ta 
Powers of Court to ap- preservation, or better custody or manage- provincial S. 

point Receivers. ment of any property, fnoveable or immoveable, the 

subject of a suit,* or under attachment, the Court maj, by order — • 

(a) appoii>4 a Receiver of such property, • 

and, if need be, • ^ • • 

ip) remove the person in whose possession or custody the property luaj 
be from the possession or custody thereof ; • ^ 

(c) commit the same to the custody or management of such Receiver ; 
and * • 

• * ^ 

{d) grant to such Receiver such fee or commission on\he rents and profits 

of the property by way of remuneration, and aW such powers as to bringing 
and defending stiits, and for the realization, management, protection, preserva- 
tion, and improvement of the property, the collection of the rents and profits 
thereof, the application and disposal of such j^ts aitd profits, and the exe- 
cution of instruments in writing, as the own^/r himself has, or such of those 
powers as the Court thinks fit 
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Reoeirer’s liabilities. Every Receiver so appointed shall — 

(e) give such security (if any) as the Oourt thinks fit duly to account 
for what he shall receive i.n fespect of the property ; 

{/) acccpiiits at such periojis and in cuch form as the Oourt 

directs ; / . • u 

{g) pay the balance due from him thereon as the Oourt directs \ and 

(A) be i^sponsible for any loss occasioned to the property by his wilful 
default or gross negligence. . 

Nothii^g in this 'section authorizes the Oourt to rcn>ove from the posses- 
sion or custody of property under attachment any person whom the parties 
to the suit, or some or one of them, have or has not a present right so to 
remove. 

Bt a decree in an administration -suit, A was appointed receiver “ to manage the 
estate.'* A died, and by a subsequent order B was appointed receive.*. One of the defend- 
ants in the suit applied to have B removed from the oflice of receiver on the ground of 
his alleged mismanagement of the estate. The application was refused. Held that the 
order of refusal was appealab\», whether the former Code or the present Code of Civil 
Procedure was deemed to bo applicable, being an order made in respect of a question 
arising between the parties to a suit relating to the execution of the de(^ree.~Mit.hib&i v, 
Limji Nowroji Ban5<ji ; Karri vullubhdas Calliaiidas v Ardasar Framji Moss, I. L. B., 5 
Bom. 45. [Bee. 3, 1880.] 

No appeal lies from an order passed under s. 505 of the Civil Procedure Code by a 
Court subordinate to a Bi^fcrict Court, submitting the name of a person sought to he ap- 
pointed a receiver, together with the grounds for the nomination, such being only a pre- 
liminary order or expression of opinion, and not an order under s. 503. Nor does an ap- 
peal lie from the order of tho Bistrict Court confirming such nomination, but the Bistrict 
Court ougfit, when tho question^ is raised, to decida on the necessity for the appointment 
of a receiver, the words “ or pa*ss stlch other order as it thinks fit” in s. 605 hieing suffi- 
cient to include that question, and not merely to decide the fitness or otherwise of the per- 
son nominated to the ofilce of receiver. — Birajau Kooer v. Bam Churn Lall Mahata, 1. L. 
B., 7 Cal. 719, [July 20, 1881.], 

A MANAQEB appointed under s. 243 of the Act VIII. of 1859 is appointed menaly to 
collect rent and other receipts and profits of the land, Xo carry on the existing state of 
affairs as the prox^rieter himself had been doing, and he has no power to issue notice of 
enhaucement. — Khett^r Mohun Butt v. Wells, 1. L. B., 8 Cal. 719. [April 4, 1882.] 

A SERVANT of a firm, the business of which is being managed by a receiver appoint- 
ed under s. 603 of the Code of Civil Procoduro, 1877, has no preferential claim over the 
attaching creditor, on the assets of the Q.rm for wages due before the appointment of the 
receiver. — Short v. Pickering, I. L. B., 0 Mad. 138. [Beo. 8, 1882.] 

An order refusing to appoint a receiver under s. 503 of the Code of Civil Procedure 
is not appealable. — Subranianya v. Appasami, I. L. B., 6 Mad. 355. [April 18, 23, 1883.3 

The powers conferred by s. 503 of the Civil Procedure Code are not to be exercised 
as a matter of course, ar.d it is not a reason for allowing an application for the appoint- 
ment of'a receiver, that it can do no harm to appoint one. The ^i^scrotion given by that 
section is one that should be used ^ith the greatest care aifi caution. Because a plaintiff 
in hi^ plaint makes violent and wholesale charges of waste aod malversation against a de- 
fendant in po^ession of property ^ executor under a» will or as the tenant for life, and 
upon th]^ basis applies for jir^rbceiver to be appointed, it is not a necessary oonsequence 
that such appointment sholild be made. Held in this case, where the sons of a Hindu 
Widow, in possession of her husband’s estate under a will, suedT their mother, as rever- 
sioners under the will, for possession of the citate, on the ground of mismanagement and 
waste, and on the Wme grounds applied for the appointment of a receiver under s. 603 of 
tlio Civil Procedure Code, that a»receiver had bron appointed on insufficient grounds.— 
^rimati Prosonomoyi Bevi o. Beni Madhab Bai, I. L. B., 5 All .,^556. [May 16, 1883.] 

In a suit brought in 1880 by the widow of a deceased partner, to wind up a partner- 
ship, tho surviving partner was pij^Wbited by the Court, at the instauce of the plaintiff, 
from collecting debts due to th^Urm ; but leave was given to apply for the recovery of 
debts which migho become barred by* limitation. After decree, on the application of the 
plaintiff, a receiver was appointed under t. 503 of the Code of Civil Proc^Ure to collect 



Sbo. 504.] APPOINTMENT OF RECEIVERS. 841 

outstanding debts for the purpose of executing the decree. The receiver having sued in 
1883 td recover a debt which was due to the firm in 1879, the suit was dismissed (1) on 
the ground thBt the appointment of a receiver after decree was (2) bwause 

the debt was barred by limitation. Held (1) that the appointment of the receiver was 
valid ; (2) that under s. 15 of the l/triitation Act thb suit was not barred.— Shun mugam 
e. Moidin, I. L. K., 8 Mad. C29. [Doc. 9^ 1884.] . 

ALTHOTTdtl, having re^rd to the pro /isions of ss. 23 and 55? of Bengal Act VITI. of 
1868, s. 603 of the Civil Procedure Code would not apply to a^ suit brought under Benpl 
Act YIII. of 1869 merely for arr^rs of rent, there is no provision in 4)hat Act which 
excludes the operation of s. when a suit is brought for recovery of the tenure itself. 
When, therefore, a suit was brought under Bengal Act VIII. 'of 1869 for ui tears of ren^ 
and for f jectmont of tiff) defendant, held that a receiver of ‘tlio rents and 'profits r f the 
tenure might properly be appointed under the provision of s„60S of the Civil Proc lure 
Code. — Kartic Nath Pandy v. Padmauund Singh, I. L. B., II Cal. 49G. [Mar. 31, lo86.] 

In 1879 a zamfndar granted a lease of part of the zammdiri for twenty years, re- 
serving a rent of 18,000 rupees per annum. In 1881, the/.ammdari having been attached 
by a creditor, the zaminfi^r granted a now lease in perpetuity in lieu of the former .lease, 
reserving a rent of Rs. 12,000 a year. A receiver of the zammdwri, having subsequently 
been appointed with full poWers under the provisions of s. 503 of the Code of Civil Pro- 
cedure, sued the lessee to recover rent at the rate reserved in the first lease from 1881. 
Held that the receiver was entitled to recover the rent claiuied. The provisions of s. 503 
of the Code of Civil Procedure were intended to declare that the receiver, in respect of 
all property which was or could be attached, had the powers of the owner as they existed 
at the time the property was brought under the orders of the Court by attachment, pro- 
vided that they have not ceased by operation of law.— Gopalas&mi v. Sankara, 1. L. B., 8 
Mad. 418. [Mar. 31, 1885.] 

A ZA.MTNDARI was attached in execution of certain decrees V'ftinst the zamfndar, and 
the plaintiff was appointed receiver with full powers, under s. 603 of the Code of Civil 
Procedure, to manage the zamipdari. Before the appointment of the receiver, tho 
wmfndar had expended certain sums aJl the defendants’ request to repair a tonk for the 
irrigation of lands held by them in common with hiiif. This suit was brought to recover 
the sums so expended. It was objected that the receiver could not maintain the suit oa 
the ground that tho sum sued for was neither the subject of a suit against the zamfnd&r, 
nor property attached in execution of a decree against him. Held that the receiver 
could maintain the suit. ■ It was also contended that** tho suit, whether viewed as one 
for cdhtribution or upon a contract, was barred by limitation in respect of all payments 
made by the zamfndar more than throe years before tho suit ; and, further, that the 
receiver could only sue the defendants severally for their proportionate shares of tho sum 
claimed. Held that the suit being for work and labour done at^their . jquest was not 
barred by limitation, and that the defendants were jointly and severally liable for tho 
sum sued for. — Sundaram o. Sankara, I. L. B., 9 Mad 334. [April 5, 1886.^ 

D WAS appointed receiver in a partition-suit pending in the High Court by an order 
which, amongst other things, gave him powd^ to let and set the immoveable property, 
or any part thereof, as he should think fit, and to t^ke and use all such lawful and 
equitable means 5nd remedies for recovering,, realising, and obtaining payment of the 
rents, issues, and profits of tho said immoveable property, and of the outstanding debts 
and claims by action, suit, or otherwise, as should be expedient. eD, without special leave 
of the Court, served a^otice to quit on certain tenants of the astato, who cikimed to 
hold a permanent lease, and *afterwards instituted a suit to eject them, also without 
special leave of the Court. Held that tho order appointing him did not give him power 
to serve such notice or to institutq such suit without the special leave of the Court, and 
that as h(» was appointed under tho provisions of s, 503 M <die Code of Civil Procedure, 
and not vested with the general powers referred to in thaf section, but only with tho 
power referred to in the ’order appointing him, and as a receiver is not otherwise author- 
ised to institute such suits witlaout special iSave of the Court, the suit must be dismissed. 
— Drobomoyi Gupta v. C. T. Davis, I. L. B., 14 C^. 323. [Jan.^4, 1887.] 

604. W^ere the property is land paying revenue to Gpvernment, or 
When Collector may heap- land of which the revenue hM been assigned or 
pointed Receiver. redeemed, and the Oourt considers that the inter- 

ests of those concerned will be promoted by tb^management^of the Oollectori 
the Oourt may appoint the Oollector to be ilceiver of such property. 
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• 

No appeal lies from an .order passed under s. 505 of the Civil Procedure Code by a 
Court subordinate to a District Court, submitting the name of a person sought to 4>e ap- 
pointed.a receiver, tpgother with, the grounds for the nomination, such beiftg only a pre- 
•liniinary order or expression of opinion, and not an order under s, 503. Nor does an ap- 
l>eal lie from the order of the District Court confirming such nomination, but the District 
( 'ourt ought, when the question is raised, to dq^dde on the necessity for the appointment 
of a receiver, the words *tor pass such other ordej as it thinks fit” in s. 5(^ being suffi- 
cient to include that que&Hion, and not merely to decide the fitness or otherwise of the per- 
son nominated ^|0 the office of receiver. — Birajan Kooer v. Ruin Churn Lall Mahata, X. L. 
R.H^r Cal. 719. [July 20, 1881.] • . 

• • • 

605> The powers t»iiferred by this chapter shall he exercised only by 
Courts empowered under High Courts and District Courts : Provided that, 
ibis chapter. whenever the Judge of a Court subordinate to a 

District Court considers it expedient that a Receiver should be appointed in 
any suit before him, he sl)«ll nominate such person as he considers fit for 
such • appointment, %nd submit such personas name, wrth the grounds for 
the noTaination, to the District Court, and the .District Court shall author- 
ize such Judge to appoint the person so nominated, or pass such other order 
as it thinks tit. ^ 

No appeal lies from an order passed under s. 505 of the Civil Pro(5edure Code by a 
Court subordinate to u District Court, subiiiiDing the name of a person sought to be ap- 
pointed a receiver, together with the grounds for the norniiuition, such being only a pre- 
liminary order or expression of opinion, and not an order under s. 503. Nor does an ap* 
peal lie from the order of Aio District Court confirming such nomination, but the District 
C'oulft ought, when the question is raised, to d(‘cide on the necessity for the appointment 
« f a receiver, the words **or pass such other order as it; thinks fit” in s. 505 being suffi- 
< iont to include that question, and not merely tOt decide the fitness or ot herwise of the 
person nominated to the office fif rtceiver.-- Birajan Kooer v. Ram Churn Lall Mahata, 

I. L. R., 7 Cal. 719. [July 20, 1881.] 

« 

Although, having regard to the provisions of ss. 23 and 52 of Bengal Act VITI. of 
l .^O, s. 503 of the Civil Procedurh Code would not apply to a suit brought under Bengal 
Act VIII. of 1869 merely for arrears of rent, there is no provision in that Act Which 
cvcludes the operation of s. 503 when a suit is brought for recovery of the tenure itself. 
A^’llcn, therefore, a suit was brought under Bengal Act VIII. of 1860 for arrears of renti 
and for ejectment of Vie defendant, that a receiver of the rents and profits of the 
lenure might properly be appointed under the provision of s. 503 of the Civil Proc^edure 
Code.-— Kartio Nath Pandy v, Padmanund Singh, I. L. R., 11 Cal. 496. [Mar. 31, 1885. J 


PART V. 

OF SPECIAL PROCEEDINGS. • 

^CHAPTER XXX \5I. 

606. If aU the^parties to a suit desire that any matter in difTerenccf 
Parties to suit may apply between them in the suit bo referred to arbitra- 
f'»r order of reference. tion, they may, at any time beforp judgment is 

pronounced, apply in person, or by their respective pleaders specially author- 
ized in writing in this behalf,^ the Court for an order of reference. 

Every such application sliati be in writing; and shall state the particular 
mutter sought to be referred. 
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Application for reference to arbitration must be made to the Court in writing by 
in person or by pleaders specially authorized. — Ranee Boshun Jehan «. Syed Enayiit 
Hossein and %thers^ W. B. Sp. 41. [Sep. 9, 1862.] 

A MBBB agreement to refer to arbitration, if it contain no acknowledgment of tho* 
plaintiff’s right or possession, does jfot save limitation ; bukthe time during whioh the oaso 
was before the arbitrators, tnd the plain !:iff was trying in another .form to enforce the 
award, may he deducted from the period of limitation. — W. A. Sp. 283. CL. B. 65). 
[June 18, 1864.] . . * 

A BEGULAB (and not a summary) appeal lies to set aside an award of arbitration 
passed under s. 313 of AcfVIII. of 1859 (corresponding with s. 606, Act X. of 1877).— 
W. B. Sp, Mffi. 33. [July 20, 1864.] And should be on tffe full stamp.— Wolee Alui ' 
V. Bibee Misrun, 12 W»B. 60. [June 16, 1869.] See LalhTlB^reo Pershad and others 
V. Hnr Bhunjun Tewaree and others, 15 W. B., F. B., 9. [May 23, 1871.] ^ 

A PLAINTIFF must show special authority to assent to an arbitration on behalf of an- 
other plaintiff. — Gour Ghunder Putee^undo i>. Joogul Chunder alias Shama Churn Ghosc 
and others, 1 W. B. 80.^ [Sep. 7, 1864.] • 

• • 

The Court cannot legally allow a case, as regards an absent ][)laintiff, to be decided by 
Teference to arbitration. — Gotir Cliunder Puteetundo e. Joogul Chunder alias Shama Churn 
<lhose and ethers, 1 W. B, 80. [Sep. 7, 1864.] ^ 

A PABTT, by appearing before arbitrators appointed without his consent, and in spite 
of his repeated remonstrance, does not forfeit his right to question the validity of the 
award. — Sheonath alias Burray Kaka e. Bamnath alias Chotay Eaka, 6 W. B., P. C. 27 . 
[Doc. 22, 1865.] (P. C. 616). See also Rash Beharee Boy and others e. Doorgabur 

Boy and others, 14 W. B. 211. [Ang. 8, 1870.] 

Both the Code of Procedure and the Pan jab Code require the consent of the parties 
to a reference to, and the appointment of, arbitrators. — Sheonath alias Burray Kaka v. 
Bamnath a/ia# Chotay Kaka, 6 W.B,, P. C. 21. [Doc. 22, 1865.] (P. C. B. 616). Sco 

also Bash Beharee Roy and others v. Doorgabur Boy and othars, 14 W. B. 21 4 CAug 8 
1870.] • . • 

Whebe all the parties did not agree to an arbitration, the a^rd is legal against those* 
who did. — Bam Soondur Mookerjee and others o. Bam Shurn 'fookerjee and others, 
6 W. R. 25. [June 18, 1866.] See also Bash Beharee Roy and others v. Doorgabur Boy 
and others, 14 W. R. 211.. [Aug. 8, 1870.] And canbotAo converted into a final decree 
unddt Act VIII. of 1859, though it is evidence against any party who agreed to the refer- 
lenco. — Beejoy Chunder Bauer jeo v. Bhyrub Chunder Banerjee, 15 W. ft. 427. [April 
21, 1871.] 

When a case which has been referred in the Principal Suddef Amec- ’s Court to ar- 
bitration is withdrawn by the Judge for tfial in his own Court the Judge is not bound to 
refer it to arbitration. — Aboo Mahomed and others v. Kishen Mohun Surma and others, 
6 W. A. 290. [Dec. 6, 1866.] • 

TJndeb this section all parties materially hi teres ted must concur in the reference to 
arbitration. — Bykuntnath Chatteijee e. Shaikh Nuzurdbddeen, 10 W. B. 171. [July 16, 
1868.] • 

It is very doubtful whether a Judge has power, under Act X. of 1859, to refer a case 
to arbitration. — ^Moonshee Gazee a. Hameed Buksh, 16 W. B. 1^. [July 17, 1871.] « 

Befebence to arb^tratioA cannot be made except on the recorded and expressed con- 
sent of both parties. — 2*Hay 583 (Marshall 517). The consent of the pleaders is not suffi- 
cient. — Moonshee Gazee o. Hame%l Buksh, 16 W. B. 160. [July 17, 18%!.] 

An Appellate Court is competent to refer ca‘«es to arbitrakon. — Bussool Bibee v. Shaikh 
Jan Ali Chowdry, 17 W. B. 31. [Deo. 1, 1871.] But see Sreemutty Hacliun Banoo 
and another v. Abdool Hakim a<id another, 19 W. B. 321. [Mar. 20, 1873.] Also Surjoo 
Pershad «, Kashee Bawut and another, 21 W. R. 121. [Deo. 22, 11873.^ 

A befebence to arbitration made under an order* of Court cannot bo revoked at the 
instance of a party. — NiffMonee Bose v. Mohima Chunder Dutt, 17 W. B. 616. [April 12, 
1872.] 

No presumption can be raised against a party toK^suit ffom his refusal to withdraw 
from the determination and submit lio arbitration.— ^ohaboor Singh afld others o. Dhujjoo 
Singh, 20 W. B. 172. [Juno 14, 1873.] 
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Av Appellate Court has no power to refer a case to arbitration, even on consent of the 
parties. — tJug^osbur I^y v. Kiritartha Moyoe Dossee, 21 W. B. 210. [Jan. 24,»1874.] 
But see Hussool Bebee c. Shaikh Jan Ali Chowdry, 17 W. B. 31. [Dec. 1^,18710 

Noe can the first Court, by consent of parties, re^or so much of the matter in dispute 
which it has already determined, and which is ponding an appwl. — Gossalh Dowlut Geer 
Bissessur Geer, 22 TT. B. 207. [June 12, 1874.] 

u ® • t. 

An Appellate Court!^ ip remanding a case, cannot direcj the first Court to call upon 
the parties to ^igree to arbitration, or on their failing to do so, to appoint arbitrators.-— 
Puna- Bibee e. Khoda Buksli Beparee, 22 W. B. 396.* [July 30, 1874.J 

• * . 

WhbrEc an Appellate Gpurt directed the first Court to call ^pon the parties to agree 

to arbitration, and the itariies waived the irregularity, and consented to the matter being 
tried by arbitrators, held that tliey could not afterwards, on special appeal, object to the 
proceedings. — Puna Bibee v. Khoda Buksh Beparee, 22 W. B. 396. [July 30, 1874.'] 

Where, after a reference of certain suits to arbitration, the parties withdrew the first 
subn^ission, and agreed to submit the same suits with other matters to arbitration, and 
before the arbitrators se appointed had arrived at a final conclusion,' the parties by solehna^ 
mah compromised the whole of the subjects of dispute, and an award was drawn up ac- 
cording to this compromise, a decree corresponding with the award was at first made only 
in those suits which had been friginally referred, and afterwards on the application of 
some of the parties, the effect of a decree was given to the remainder of the award, held 
that this application to give effect to the unenforced portion of the award ought to have 
been dismissed, but that as the parties concerned did not take steps to set the lower Courts 
right in this matter {inter alia), the High Court couid not intei^ero, and that the effef.tt 
of the lower Court's decision was to dispose of the award altogether, and not to divide it 
into two parts, of which pue might form the foundation of a future judgment. — Ncm 
Boy V. Bharut Boy and another, 22 W. R. 129. [May 26, 1876.] 

Under ss. 523 and 525 of the Civil Procedure Code (Act X. of 1877) parties to a suit 
as well as'persotis not engaged in litigation may rgree to refer matters in dispute between 
them to private Arbitration without the intervention of the Court, and ma}’ apply to have 
the agreement filed ; and the more fact that a suit is pending with respect .to the matters 
in dispute is not of itse^ a sudicieiit reason to induce the Court to refuse.to file the agree- 
ineut.~>H:irivalabda8 Kaliiandas y. Utam Chand, M4nek Chand, I. L. B., 4 Bom. 1. 
[Feb. 13, 1879.J 

Notwithstanding that Chap. XXXVII. of Act X. of 1877 (in reference to arbitra- 
tion) does not refer specuilly to suits brought under Act X. of 1859. Yet if both parties 
to a suit for a ka))uliat brought under the latter Act agrees to refer the matters in dis- 
pute between them to'cortain arbitrators num^d by them, and file a joint petition in the 
Court of the Deputy Collector, stating that they h:id so agreed, and praying that the case 
may be referred to such arbitrators, neither of them will be afterwards at liberty to ob- 
ject to a decree made, embodying the 4ward of the arbitrators, on the ground that the 
reference to arbitration was irregular, andtnot warranted by any of the provisions of Act 
X. of 1877. When a case has been so referred, the arbitrators are at liberty to determine 
what appears to them to be a fair and equitable rate of rent, and notwithstanding the 
amount so found is less than that demanded by the plaintiff in his plaint, the Court out of 
which the referrcnce is^'ied is not at liberty on that ground to dismiss the suit, but is bound 
to ordcF the defendent (with the alternative of eviction) to execute a kabuliat in favour 
of the plaintiff at the rate determined by the arbitrators tq l)o faii‘ and equitable. — Khemna 
Gowala o. Budoloo Khan, I. L. li., 6 Cal. 251. [July 8, 1880.]. 

The Court has no power. qnder the provisions of the Code of Civil Procedure to sanc- 
tion an brder passed by thOfMrbitrators to whom a matter has been referred, making the 
payment of their fees a condition precedent to their hearing thq reference. — Roberts (H.) 
o. Steel (O.), 8 C. L. R. 439. [April 4, 188i.] 

Where the parties, agreed to refer a suit to arbitration, but no provision was made 
that a decision by the majority ot arbitrators should bo binding, and two of five arbitrators 
withdraw, AsWthat a decision by the majority was invalid. — Gurup&thanpa v. Narasingap- 
pii, I. L. B., 7 Mad. 174. [Sep. 24, 1883.] 

An appeal was preferred against a decree of an Original Court dismissiug a suit, and 
the Appellate Court seiit^fclie callHi^k for the purpose of certain evidence being takeu, 
and certified to it.* Pending that Mng done the parties applied to the Appellate Court 
to refer the case to arbitration, and ihut Court referred that applioatioa to the Origiaal 
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Court for dinponl, although the case waa still pondiog on its owu file (or disposal. Sub> 
sequeritlv another application was made to the Original Court to refer the case to arbitral 
lion, and on tlfe 10th May the record was sent to the arbitrator with directions to bubimt 
his award within seven days. On tljo 12th September, lA the award had not been sent in, 
the Original Court passed an order eecalling the record, and Subsequently the award of the 
arbitrator, dated the 12th Sl^tember, was tied. The Original Court thereupon forwards 
the record to ^e Appellate* Court for jls decision. Objections V^ro taken to the awar^ 
but overruled, and the AppeUate Court passed an order directkig tho case to be sent bach 
to tho Original Court, with orders to pass a formal decree in accordance with the award of 
the arbitrator. Held that a se(.ond appeal lay against the last-mentioned order, inasi^th 
as it amountedfto a decree under the provisions of s. 2 of the Civil. Procedure Code. SbIu 
also that the award was in law, because the time withi»^hich it was (Wrect^ to be 
made had never been enlarged, and the Court’s order of the 12iih fieptember recallir; the 
record could not be taken os an indication that the time was enlarged. Semhle^ an Ap- 
pellate Court has the power to refer a case to arbitration at the instance of the partw 
under s. 582 of the Code of Civil Procedure, 1882. In re Sangaralingam Pillai (I. L. E., 
8 Mad. 78) cited; Jugessur Dey «. Kritartho Moyee Dossee (12 B. L. R. 266) cited and 
distinguished. — Bhugwail Bass Marwari «. Nund Lall Sein, I. L. 12 Cal. 173. [ILug. 


10, 1885.] 

On the 19th June 1884, an application for an order of reference was made, under 
9. 606 of the Civil Procedure Code (Act XI V. of 1882) d>y both parties to a suit. It 
was signed by both defendants and by tho plaintiff’s pleader. As tho plaintiff’s pleader* 
had not been “ specially authorized in writing ” to join in the application, the Court 
postponed making any order of the application till the 23rd idem. On that day the first 
defendant did not attend the Court, but the plaintiff’s pleader produced the requisite 
authority, and the Court made au order referring the suit to the decision of tho arbitrator 
nominated in the application of the 19th. On the 27th »fune, the first defendant made an 
application to tho Court to revoke the authority of tho arbitrator, and apiioint a new arbi- 
trator in his place, on the ground that, after signing the application of the 19th, he had 
become aware of certain circumstances connected with the arbitrator which showed that 
be was not worthy of the confidence repq^ed in him. No final order was mado*upon this 
application till after the submission of the award, when It was rejected^ on the ground 
that the charges of misconduct and partiality imputed to the arb'trator were not made 
out. Held, first, that the first defendant not ha ving objected to 11 o appointment of the 
arbitrator on or before the 23rd June 1884, when the order of reference was made, must 
be taken to have tacitly acquiesced in the course adoptefi by the Court, and that such ac- 
quiescence amounted to a fresh submission. The objections raised by the first defendant 
could only be considered after the submission of the award, and thou only to the extent 
permitted by a. 521 of the Code of Civil Procedure (Act XIV. of 1882). When once 
matter is referred to arbitration, it is not competent to the Court, undoi the si . ond paragraph 
of 8. 608 of the Code of Civil Procedure (Aet XIV. of 1882), to " deal wiiii the matter in 
difference between the parties, except as provide in Chapter XXXVII. of the Code.. 

There is ^0 section of that chapter which authori|t8 the Court to revoke the authority 
conferred on an arbitrator, and to appoint a new one, except in cases falling strictly within 
the purview of s. 610 of the (’ode, where “ the sfiopo and ^bject of the reference cannot bo 
executed.” It is only in tho.so cases, apparently, that the authority conferred on arbitra- 
tors can be revoked* for good cause,” the cause being such as is contemplated in that 
section, as where an arbitrator rftfu.scs, or neglects, or becomes incapable to act, or l^ves 
British India undar circumstances showing that he will probably qiot retorn to India at 
an early date.” The enactment of the second paragraph of s. 608 of the Coqp of 
which does not occur in tfte corraspoudiug section (315) of Act VIll. of 18^9, has the effect 
of rigidly restricting the Courts to the exact procedure laid down when doling with cam 
in which the appointment of a new arbitrator becomes necessary.— Halimbh^i KanmbiiM 
V. Shankar ^ai, 1. L. R., 10 Bom. 381. [Dec. 12, 1885.] • • 

R M, PARTY to a suiL having authorized his agent to conduct tho suit, the agent 
consented to the case being referred to arbiti^ition by the Court. The arbitration ww 
carried on to the knowledge and ^ith the assent of R M. On an ^appl^ation by R M, 
under s. 622 of the Code of Civil Procedure, to set aside the award made by the arbitra- 
tors on the ground (1) that his pleader had not been aufclforized in wriiiuj^, as required by 
8. 506 of the Code, Ho applj^for arbitration, and (2) that he himself had uol consented to 
tho reference, held that, under the circumstances, R M was not entitled to relief.— 

Unniraman «. Chathan, I. L. R., 9 Mad. 451. [July 12,^886.] , 

„ . 007 . The arbitrator shall bo« nominated by Extending to 

ominatioii of arbitrator, parties in such tanner as may be agreed upwi o^cowta^' 
between theuio 


O.P. 44. 
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If the parties cannot agree with respect to such nominsition, or if the 
When Court to nominate person whom they nominate refuses to accept the 
. arbitratbi. • arbitration, and the parties desire thlit the nomi- 

nation shall be made by the Court, the Court shall nominate the arbitrator. 

Bevobe a Judgt refers a case to arhitratiofi, he should ascertain whether the parties 
nominated are willing to uct : and till he has done oO, any nom'ination of an< arbitrator by 
him, without the approbation or consent of the parties, is illegal. But when a case has 
been .referred to arbitration, after the preliminary sfceps have been properly taken, the 
Judge has tl}o sole power of appointing fresh arbitrators in the room of such as refuse to 
act.— W. K. Sp. 338. [Jul- 9, 1864.] [L. 11. 113.] 

Where both parties cpuld not agree in nominating an arbitrator, and the Judge 
nominated one under the section, it must bo inferred that ho did so at their desire. — Suroop 
Ram Deb v, Gobiud Ram Beb, 7 W. R. 13. [Jan. 4, 1867.J 


S. 622 of tlie Code of Civil Procedure, 1877, which provides that no appeal shall lie 
from^a decree upon an award, except in so far as the decree is in excess of, or not in accord- 
ance w ith, the award, assumes that the award has been regularly and properly passed by 
arbitrators duly appointed. Where two of five arbitrators nominated by the parties to a 
euit, and ap\ioint«l by the Court, had not consented before, and, after appointment, de- 
clined to act, and the Court a|>\.ointed two arbitrators in their place against the consent of 
One of the parties to the suit, hehl that, under the circumstances, the appointment of the 
new arbitrators was not warranted by the provissioiis of s. 510 of the Code of Civil Pro- 
cedure, and the order of reference to such arbitrators, the award made by them, and the 
decree passed uikmi the award, were illegal. Held also that tlic High Court could set aside 
the decree under the powers given by s. t522 of the Code of Civil Procedure.— Pugardin r. 
Moidin, 1. L. B., 6 Mad. ^14. [April 13, 1882.] 


Extending to 
Provincial S. 
C. Courts. 


* 608. The Court shall, by order, refer to the arbitrator the matter in 
Order ofrefcrence difforeiice which he i& required to determine, and 

ahulj, such time as it thinks reasonable for the 
delivery of the award, and specify such time in the order. 

When once a mutter is referred to arbitration, the Court shall not deal 
with it in the same suit, except as heroiiiafter provided. 


Where the reference fixes no lime for the award to be made, cither party may hasten 
the proceedings by giving notice to the arbitrators that the award must be made, and an 
umpire appointed, within a rcii'^oimblc time ; but when the time elapsing after the notice 
has been actively employed by the arbitrators, and the delay bus been owing to necessity 
which they could not control, the parties cannvt recede from their submission by reason 
of the notice— Pestonjoe Nusserwanjee r. J). Manockjee and Oo., 10 W. R. 61 (P. C.). 
[July 17, J868.J 

Where a reference to arbitration fixr^ no time for the arbltmt’ors to make the award> 
the award itself falls to the ground. — Gunga Gobiud Naek and others v. Kalee Prosunno 
Naek aud others, 10 W. B. 206. [July 2j;, 1868. ^ i. 

An award cannot bp set aside by the Court on the mere surmise that the arbitrator 
has beeu partial. After the parties to a suit have agreed to refer to arbitration, and the 
order of ro^rence has been made by the Court under s. 608 of the Civil Procedure Code, 
neither of them can arbitrarily and on no sulficient ground withdraw from the agreement. 
Pcstumjee >lus8urwaniee v. Manockjee A Co. (12 Moo. 1. A. 130) followed.— Nainsukh 
Rai V. Umadai, I. L. R., 7 Ail,^273. [Deo. 22, 1884.]^ 

On the 19th June 181^, an application for an order of reference was made, under 
8 . 606 of the Civil Procedure Code (Act XI V. of 1882), by both parties to a suit. It was signed 
by both (lefeijdant.s and by the plainti^’s plunder. the pbiintiirs pleader had not Wn 
“ f-pecially aiUhoiiijed in writing” to join in the application, the Court postponed making 
any order of the application till^lho 23r(l idem. On that day the first defendant did not 
attend the Coiurt, but the plaintiff’s pleader produced the rerjui.site authority, and the 
Court made an order referring the suit to the decision of Iho rti bitrator nominated in the 
application of the 19th. On the 27lh June, the first dofendunt made an application to the 
Court to revoke the autinrity dl* (he arbitrator, aud appoint a new arbitrator in his place, 
on the ground that, after signingHhe applieution df the 10th, be had become aware of 
certain circumstances connected wini the arbitrator which show'cd that he was not worthy 
of the confidence reposed in him. No final order was made upon this appUoatioQ tUl after 
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the submission of the a\vurd, when it was rejected, on the ground that the charges of mitf« 
coudu*ct and partiality imputed to the arbitrator were not made out. Beld^ first, that the* 
first defeodan# not having objected to the appointment of the arbitrator on or before the ^ 
23rd Juno 188 i, when the order of reference was made^ must be taken to have tacitly ac- ‘ 
quiesced in the course adopted by^lihe Court, and \hat sueh acquiescence amounted to a 
fresh submission. The objections ruiscd«by the first defenduut^H>uld only be considered 
after the submission of the^award, and theu only to the extent ^rmitted by s. 521 of the* 
Code of CivirProcedure (Act XIV. of 1882). When once a mail tet is referred to arbitration, 
it is not competent to the tUourt, under the second paragraph of* s. 50^of the Code of 
Civil Procedure (Act XIV. of 1882), to “ deal with the matter in difference between Ihe 
parties, except as provided in Chapter XXXVII. of the Code.* There is no section of that 
chapter which authorizes the (Jourt to revoke the authorit 3 ' (;«Dferred on an arbitrator, and 
to appoint a new one, except in cases falling strictly within ilnppurview of s. 610 c*' he 
Code, where “the scope and object of the reference cannot l^e executed.’’ It is only in • 
those cases, apparently, that the authority conferred on arbitrators can be revoked “ for 
good cause,” the cause being such as is contemplated in that section, as whore “ an ar- 
bitrator refuses, or neglects, or becomes incapable to act, leaves ^itish India under 
circumstances showing fhat he will probably not return to India at an early date.”* The 
enactment of the second paragraph of s. 508 of the Code of 1882, •which does not occur in. 
the corresponding section (3f5) of Act VIII. of 1859, has the effect of rigidly restricting 
the Courts to the exact procedure laid down when dealing with cases in which the appoint- 
ment of a new arbitrator becomes necessary. — Halimbhai Karimbhai Shankar Sai, I. L. 
R., 10 Bom. 381. [Doc. 12, 1885.] 

In an agreement to refer certain matters to arbitration, which was filed in Court 
under s. 523 of the Civil Procedure Code, and on which an order of reference was made by 
the Court, no provision was made for difference of opinion between the arbitrators, by ap« 
pointing an umpire or otherwise. The arbitrators being unable to agree upon the matters 
referred, tbe Court, on the application of one of them, appoint^ an umpire, and directed 
that the award should bo submitted on a particular date. An award w^as made by* the 
umpire and one arbitrator, withotiit the concurrence of tlie other arbitrator, and submit- 
ted to the Court, \\ hich passed a decree in accordance with its terme. On apical by tbo 
defendant in the cjise, the District Judge reversedf the* de<jree. Iletd that au appeal 
would lie to the Judge from the decree of the first Court, where there had been no legal 
award such as the law contemplated. Lachinan Dass v. Brijpal (f. D. R., 0 All. 174) re- 
ferred to. Held that in the pre-ont cose there had bepn no legal award such as the law 
coutcmplated, inasmuch as the agreement to refer gave thc*Court no power to appoint uii 
umpiA3, and required that the award should bo made by the arbitmtors , named by tho 
parties. Held that s. 509 and other sections preceding s. 523 of the Civil Procedure Code, 
relating to the power of the Court to provide for difference of opinion amoi. . the arbitra- 
tors, were only made applicable to cases coming under s. 523, so ftir as thoir provisions 
were consistent with the agreement filed (fnder that section. Held also that the defend- 
ant was not precluded from appealing to the Judge I' om the first Court’s decree because ■ 
he had itot applied to set aside the award within the ten days allowed by art. 158, scb. ii. 
of the Jjimitatioii Act. inasmuch as that article applied to applications referred to ia 
s. 522 of the Civil Procedure Code, i. e,, applications to %(3t aside an award on any of the 
grounds inontioiicd in s. 521 , and the defendant did not contest the award on anj of those 
grounds.— Muhammad A bid v, Mjahammad Asgliar, I. Li. R., 8 All. 64. [Dec. 14,* 1885,3 

An order of reference to arbitration was made on 2l8t Jaffuary. Six weeks’ time 
was allowed for the return of the award. No application was made for exteusvyn of time. 
The award having boeu*ret unfed on 8th May, the Court refused to give judgment in 
accordance with it under e. 522 of the Code of Civil Procedure on tlie ground that it w'as 
not valid. The plaintiffs now petit^ned tlie High Court under s. 622 of the Code of Civil. 
Procedure# Held that the award was invalid, and the CJur^iad not failed to exercise 
jurisdiction within the meaning of s. 622 of the Code of CtoI Procedure. — Simson v,. 
ycokatagopdlam, I. L, R.* 9 Mad. 475. C-^pril 12, 1886.] 

Tuk law contained in ss 508 and 514 of the Civil P]^cedii|;e Coale requires that 
there shall bo au express order of tlie Court fixing the time for delivery of the award, or 
for extending or enlarging sueh time ; and tlie more fact that the Court has passed a 
decree in accordaftce withd^lio award cannot be taken as affording a presumption tliat an 
extension of time was given. An award which is invalid under s. 521 of the Civil Proce- 
dure Code, because not made w'ithiii the period allowed^^b^ thp Court, is not an award 
upon which the Court can make a decree, and a decree passed in acccg'daiice with such 
au award is not a decree in accordanco with an awari^rom which no appeal lies with refer- 
ence to the ruling of the Full Bench in Lachman Das v, Brijpal (1, D. R., 6 All. 174>, 
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Where objection to the validity of the award on the ground that it wan made beyond the 
time allowed was not taken by the defendant in the first Court, held that he ^ras not 
thereby estopped from raising the objection for the first time, in appeal, inasmuch as it 
was not shown that in the first Court he was aware of the defect, or had flone anything 
to imply consent to extension of ttie time. — Chuha Mai v. Hari Bam, I. Ij. B., 8 All. 648. 
[July 9, 1886.] • * . 

When reference ie to toro 609. If Vhe reference be to two or more arbi- 

or more, order to provide trators, provision shall be made in the order for 

difference of oi^inion. . ^ difference of opinj[on among the arbitrators, 

• (a) by the appointment of an umpire, or ‘ 

(6) by, declaring ^at the decision shall be with the majority, if the 
major part of the arbitrators agree, or 

(c) by empowering the arbitrators to appoint an umpire, or 

otherwise, as may be agreed between the parties ; or, if they cannot 
agree, as the Oourt determines. 

«if an umpire is appointed, the Oourt shall fix sutfli^ time as it thinks 
reasonable for the delivery of his award in case ho is required to act. 

Pabtial disagreement of t-'o • vbitrators does not nullify their award as a whole. — 
Sheik Fonaoollah and others vTSheikh Tumcezooddeen and others, 2 W. B. 32. [Jan. 10, 
1866.J 

An obdeb of reference to arbitration should, as required by this section, provide for 
difference of opinion among tho arbitrators and for decision by a majority. — Futteh Singh 
and others v. Gauge, 4 W. B. 4. [Aug. 25, 1865.] See also Haradhiin Dutt v. Badha- 
nath Shaha and others, 10 W. B. 398 [Nov. 23, 1868] ; Nem Boy e. Bharut Boy and 
another, 22 W. B. 129 [May 26, 1874]. 

* Whbbe parties do not agree to be bound by the act of tho majority, the award must 
be unanimous. — Baboo Surubjeet Naraiii Singh v. Baboo Gouree Pershad Narain Singh 
and another, 7 W. B. 269 [M%r. 14, 1867] ; Junglce Bam a. Bam Heet Sahoy, 19 W. B. 
47 [Jan. 3, 1873] ; Nem Boy v. Bharut Boy and another, 22 W. B. 129 [May 26, 
1874]. 

A CASE cannot, in special appeal, be sent back to the arbitrators with a provision for 
difference of opinion, where the albitrators having given in different awards, the case was 
tried anew by the first Court, whose decision has been aflirmed by tho lower Apf^ellate 
Court. — Thakbor Bass Chuckerbutty v. Bam Jeebun Chuckerbutty, 14 W. B. 150. [July 
19, 1870.] 

When a case is Referred to the award of three arbitrators, an award signed by two is 
pull and void, and ought not to be read as ovid%nce in the case. — Sev. 479. See also Rash 
Beharee Boy and others v. Doorgabur Roy and others, 14 W. B. 211 [Aug. 8, 1870] ; 
Nem Boy v. Bharut Boj*^ and another, ?2 W. B. 129 [May 26, 1874], ' 

The mere absence of a clause in the <firder of reference to arbitration, providing for a 
difference of opinion between the arbitrators, cannot vitiate the award whore there is no 
■uch difference of opinion. — Gour Chuuder Bhuttacharjee v. Sodoy Cfiunder Nundee and 
others, 17 W. B. 30. [Dec. 1, 1871,] 

' © 

WfeAT party must do who contests the valhlity of an award on the ground that it 
was not odinpMted within the time fixed by the Court.— •BussoM Bibee v. Shaik Jan Ali 
Cbowdhry, 17 W. B. 31. [Dec. 1, 1871.] But sec Sreemutty Hachun Bauoo and another 
A&ool Hakjm and another, 19 W. B. 321. [Mar. 1873.3 « 

In \tn agreement to tiler certain matters to arbitration, which was ftle^ in Court 
un der 8^523 of the Civil Procedure Code, and on which an ordepof reference was made by 
the Court, no provision was made for difference of opinion between the arbitrators, by ap- 
pointing an umpire or, otherwise. The arbitrators being unable to agree upon the matters 
referred, the Court, on the application of one of them, appointed an umpire, and directed 
that the award sliould be submitted on a particular date. An award ^was made by the 
umpire and one arbitrator without the concurrence of the other arbitrator, and submit- 
ted to the Court, which passed a decree in accordance with its terms. On appeal by the 
defendant in the case, thc^istrk^ijJudge reversed the decree. Meld that an appeal would 
lie to the Judge f|om the decree of the first Court, •where there had been no legal award 
iuoh as the law contemplated. La^hman Bas v. Brijpal (1. L. B., 6 All. 174) referred 
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to. Held that in the present case there had been no legal award such as the law contem- 
plated,^ inasmuch as the agreement to refer gave the Court no power to appoint an umpire, 
and required that the award should bo made by the arbitrators named by the parties. Held 
that s. 609 andrthe other sections preceding s. 52.3 of the*Civil Procedure Code, relating 
to the power of the Court to provide for difference qf opinion among the arbitrators, were ' 
only made applicable to cas^ coming under s. &23, so far at their provisions were consist- 
eut with the agreement filea under that section. Held also that the defendant was not 
precluded from appealing td the J udge from the first Court’s <j(pcree because he had not 
applied to .set aside the award within the ten days allowed by art^ 168, sch. 2 of the Limi- 
tation Act, inasmuch as that article £^plicd to applications referred td in s. ^22 of the Civil 
Procedure Code, t. e., applicatibhs to act aside an award on any of the grounds mentioned 
in B. 621, and the defendant did not contest the award on any bf ^ose grounds. — Muham- 
mad Abid t>. Muhammad Asghar, 1. L. R., 8 All. 64. [Deo.*P4, 1885.] • 

# 

610. If the arbitrator, or, where there are more arbitrators than one, ISstending to 
Death, incapacity, &c., of any of the arbitrators, or the umpire, dies, or re- Provincial &, 
arbitrators or umpiro. fuses, or neglects, or becomes incapable to act, or 

leaves British Indi^«under circumstances showing that he will probably not 
return at an early date, the Court may, in its discretion, either appoint a new 
arbitrator or umpire in tfie place of the person so dying, or refusing, or neg- 
lecting, or becoming incapable to act, or leaving British India, or make an 
order superseding the arbitration, and in such case shall proceed with the 
suit. 

An arbitrator has full powers to retract his resignation of office before it is accept- 
ed. — Maharajah Joy Mungul Singh v. Mohim Ram Marwaree, 15 W. R. 37. [Jan. 18, 

1871.] Held by tlie Privy Council that an arbitrator who first tendered and then with- 
drew his resignation did not formally divest himself of his character of arbitrator, and was 
thereof not functue officio when he signed the award. — Maharajah Joymungui Shigh 
Bahadoor «, Moliun Ram Marwar/ae, 23 W. R. 429 (P. C.). [Mar. 11, 1875.] 

Whebb ail arbitration failed, and the record cam| bagk to the Court, the* Court was 
held to have no power to dismiss the suit without givmg notice to the parties or fixing a 
date for the hearing of the suit. — Sookram Doss Mohunt and others v Nund Kishore Doss 
Mohunt and others, 22 W. R. 21. [Mar. 16, 1874.J * 

S. 522 of the Code of Civil Procedure, 1877, whiefi p.rovides that no appeal shall lie 
from ft decree upon au award, except in so far as the decree is in excess of, or not in accord- 
ance with, the award, assumes <that the award has been regularly and properly passed 
by arbitrators duly appointed. Where two or five arbitrators nominated by the parties 
to a suit, and appointed by the Court, had not consented before, j^nd, aftc' appointment, 
declined to act, and the Court appoiutedrtwo arbitrators iu their place against the con- 
sent of one of the parties to the suit, held that, under the circumstances, the appointment 
of the isQw arbitrators was not warranted by the provisions of s. 510 of the*Code of Civil 
Procedure, and that the order of reference to such arbitrators, the award made by them, and 
the decree passed upon the award, were illegal.*' Held also that the High Court could set 
aside the decree under ihe powers given by s. 622 of tho Code of Civil Procedure.— 

Fugardin Ravutan* v, Moidinsa Ravutaii, 1. L. R., 6 Mad. 414. [April 13, 1882 j 

It is an essential principle of the law of arbitration that the adjudication of disputes 
by arbitration sAould be the result of the free consent of the arbitrators to act and the 
finality of the award is based entirely upon the principle that the arbitrators are judges 
chosen by the parties themselves, and that such judges are willing to settle tho disputes 
referred to them. W'here certain matters were referred to arbitrators who refused to act, 
and the Court of first instance pifiised an order directing^hem to proceed 4ind to make an 
award, anti they, on the passing of such order, made an awai^ held that all prtceedings 
taken by the arbitrators jn obedience to the order of the Cou^ directing them tojirbitrate 
against their will were null and void. — Shibc^iaran v. Ratiram, I. L. R., 7 All. 20. [July 
n, 1884.] • ^ 

A CouBT of first instance to which issues have,, been remitted under s. 566 of the 
Civil Procedure Qode by the Appellate Court has only jurisdiction to try the issues remit- 
ted, and is functue offit^o in other respects, and cannot make a reference of the case to 
arbitratiou, which is only within the jurisdiction of the Appellate Court. Gossain Dowlut 
Geer t). Bissessur Geer (22 W. R. 207) referred to. W^hbn a CiOse has been referred to ar- 
bitration, the presence of all the Arbitrators at all meetings, and, above all, at the last 
meeting when the final act of arbitratiou is done, is^bssential to tho validity of the award. 
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M here a case was referredTby ii Court to the arbitration of three persons, and the parties 
to the reference agreed to be bound as to the matters in dispute by the decision of a nia> 
jority of the arbitrators, and one of the arbitrators subsequently refused act, and with- 
drew from the arbitration, held that the Court could not pass a decree on the award of 
the remaining arbitrators, aiid^cohld enly,.under s. 6*0 of the Civil Procedure Code, ap- 
point a now arbitrator, or supersede the arbitration* and proceed with the snit.--Kazeo 
hyud Nasir Ali o. Mnisaffimal Tinoo Dossia (6*W. R. 95) ai»d Ituiiilkhuiid and Kuumuii 
Rank v. Row (I. h. R., d?AU. 408) referred to.—Kand Rum v. Fakir ChA<l, I. L. R., 7 
All. 523. [Jau. 14, 1885.]* 

On the idth J une 1884, an iipplication for an 6rder«of reference was made, iiuder- 
s..t>06of the Civil ProcedurejCode (Act XIV. of 1882) by both parties to a siiik It was signed" 
by both defei^dauts andljy 4be plaintiff’s pleader. As the plaintjff’s pleader had not been 
“ specially authorized ii^ writing ” to join in the application, the Court postponed making 
any order of the applicatidu till the 23rd idem. On that day the first defeudiuit did not 
attend the Court, but the plaintiff’s pleader produced the requisite authority, and the 
Tourt made an order referring the suit to the decision of t?ie arbitrator uomiiiated in the 
application of the 19tli. On tl\p 27fh June, the first defendant made an npi'lication to the 
(’ourkto revoke the authority of the arbitrator, and appoint a n^Vv^arbitrator in his place, 
on the ground that, after sigjiing the application of the lOtlu he had becoiiK' ; ware of 
Cf*rtain circumstances connected with the arbitrator whifth sftowed tlnit lie was not worthy 
of the uonfitlence reposed in hiim No final order was made upon this applicant ion till after 
the submi6.^ion of the award, w*icii it was rejected, on the ground that the ( liarL^es of mis- 
conduct and partiality imputed to the arbitrator were not made out. Ilehl. tirsi, that the 
first defendant not having objected to the appointment of the arbitrator on or before the- 
23rd June 1881, when the order of reference was made, niu.st be taken to have l.udiiy nc- 
qniosced in the course adopted by the Court, ami that such maiuiosconce amounted to u. 
fresh submission. The objections raiscil by the first defen<lant could oulv be considered 
after the submission of tli^ award, and tlien onh to the e\lenl pennittod by 521 of the 
Codp of Civil Procedure (Act XIV. of 1882). When once a matter is referred to arbitration, 
it is not competent to the Court, under tlie second paragraph of s. 508 of the Code of 
Civil Procedure (Act XIV. of 1882), to “deal with tlic'matter in difference between the 
l)arties, except as provided in Chapt^tr XXX Vll. of the Code. Tliero is no section of that 
chapter which aifthorizcs the Court to revoke the authority coi^ferrod on an arbitrator, and 
1o appoint a new’ one,^e.\<*opt in <Mises falling striclly within the purview of s. 510 of the 
(’ode, where “ tlie scope and object of the reference cannot be executed.” It is only in 
those cases, apparently, that tltp authority conferred on arbitrators vmu be revoked “for 
good ccuse,” the cause being such as is contemplated in that section, as where ‘‘ ifn ar- 
bitrator refuses, or neglects, or becomes incapable to or leaves British India under 
ciicumstauces showing that he will i>robably not retiian to India at an eurlv date.” The 
enactment of the second ]»aragraph of s. 508 of the Code of 1882, which does not occur in 
tlie corresponding section (315) of Act VIII. of 1859, has the effect of rigidly reslrictiin^ 
liic Courts to the exact procedure laid down when dealing with ca.sos in whicirthe appointt 
ment of a rie\w arbitrator becomes necessary. —Halimbluii Karimbbfii i?. yiiankai- 8ai I. L 
li., 10 Bom. 381. [Dec. 12, 1885.] 

c 

611. Where the arbitriftors are ompowered by the order of reference 
Appoiptment of umpire by to appoint ail umpire, and fail to clb so, any of tho 
partie.s may serve th^ arbitrators with a written 
notice to appoint an Empire, and if, within s*!ven days after luck iiotic(» has- 
been served, or such further time as the Court ^lay i« each cast; allow, no 
umpire be appointed, the Court, upon the application of tlie party who has 
.served such ‘notice as aforesaid, may appoint ai^ umpire. 

ThbT appointment of jm lunpire under this section Ls required, where there are two 
or more ^bitrators, to provide for any difference of opinion amongst ihem ; but not whore.. 
with the consent of the Court, only one arbitrator has been appointed. Alaliabur Alisser 
and others v. Jugfjur Nitth Mis.sor and others, 25 W. R. 11 . [Dec. 0, 1875.] 

In an agreement to refer certain matters to arbitration, which was liled in Court 
under s. 623 of tlio Civil Frocediire Code, and on which an urdcr^f referc'bce w'as made by 
the Court, no provision was made lor ditVcrcnco of opinion between the arbitrsilors, by ap- 
]>oiutiiig an umpire or otherwise. Tlie arbitrators being unable to agree upon the matters 
reicrr^, the Court, on thotipplication of one of tliemj^ appointed an uniiiire, and directed 
th.it the award shield bo submitted on a particular date. An award was made by tho 
umpire and one arbitrator without thcVoncurrence of the other arbitrator, and subTuitted 
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to the Court, which passed a decree in accordance with its terms. On appeal by the de- 
fendant' in the cai:e, the District Judge reversed the decree. Reid that an appeal would 
lie to the Judge from the decree of the first Court, where there had hpen no legal* award 
such as the law contemplated. Lachman Das v. Brijpal L. R., 6 All. 174) referred to. * 
Meld that in the present case therjf had been sio legal award such as the law contem- 
plated, inasmuch as the agre#iicnt to refer gave the Court no powgr to, appoint an umpire, 
and required that the award should be made by the arbitrators na^ied £y the parties. Held 
that s. 509 ana the other sections preceSLing s. 523 of the Civi] Procedure Code, relating 
to the power of the Court to provide for difference of (Opinion among 4he arJ)itrators, w'ere 
only made applicable to cases Ci.miii^ under s. 523, so far as their provisions wore consigt- 
^ent with the agpreenient filed under that section. Held also that the defendant wius not 
precluded from appealing^ to the Judge from the first Court’;wde5ree because he had '■> t' 
-aiPplied to set aside the*award within the ten days allowed byeirt. 158, sch. it. of > -c 
Limitation Act, inasmuch as that article applied to applicatidns referred to in s. 522 of • , 
4he Civil Procedure Code, i. e., applications to sot aside an award on any of the groumN 
mentioned in s. 521, and the defendant did not contest the award on any of those grounds. 

— Muhammad Abid u. Muhammad Asghar, 1. L. 11., 8 A11^64. [Dec. 14, 1885.] 


• ^ 

612. Every arCitrator or umpire appointed under section 509, section Extending to 

Powers of orbitr.tor or or seotioii 511, sl^all have the like poweran.s{:'»™;^‘ «- 

umpire appointed under sec if uis name had been wserted in the order of re- 
gions 609, 510, 511. ference. 


613. The Court shall issue the same processes to the parties and witnesse<; 
c .. whom the arbitrators or umpire desire or desin 

to examine, as the Court may issue in suits tried 
before it. ^ 

Persons not attending in accordance with such process, or making 3 fny 
Punishment for dofaulti other default, or refusing to give their evidence, or 
guilty o^any contei^t to the arbitrator or umpire 
during the investigation of the matters referred, shall be si'bjedt to the likfi 
disadvantages, penalties, and punishments, by order ofc the Court, on tlu? 
representation of the arbitrator or umpire, as ^ey would incur for the like 
ofienjes in suits tried before the Court 


614. If, from the want^f the necessary evidence or information, or from 
Extension of time for any other cause, the arbitrators cann'>t complete 
making award, award ^within the period specified in the ordei-, 

the Court may, if it thinks tit, either grant a further time, anc^ from time 
to tim9 enlarge the period for the delivery ef the award, or make an order 
SuperBessioA of arbitra- superseding the arbitration, and in such case shall 
tion. proceed with the suit.* 

Under this section the timejor delivery of an award maybe extended at the discretion 
of the Court without the consent of the parties.— Anund Mohun^Paul Chowdhry v. Ham 
Kisben Paul Chowdhry and others, 2 W. R. 297. [April 28, 1865.] 

• • * • 

Applications for tl^p extension of the period for the submission of an award and 

orders thereon should be made in writing and recorded. When a party has beeA pre- 
judiced by having the time allowedffor taking objections to^ award curtail^ by the Courtj 
no appeal^lies, but a review should bo granted by the Coi^ of first instance.— Mon ji 
Premji Set v. Maliyakel Jloyassan Koya Haji, I. L. R,, 3 Mad. 59. [Jan. 27, I860.] 

• An appeal was preferred agsfliist a decree* of an Original Court disijiissing a suit, and 
the Appellate Court sent the cfuse back for the purpose of certain* evidence being taken, 
and certified to it. Pending that being done, the partiSs applied to the Appellate Court 
to refer the case tb arbitration, and that Court referred that application to the Originnl 
Court for disposal, although the case was still pending on its own file for disposal. Suli- 
sequeiitly another application was made to the Original ^urt to refer the case to arbitra- 
tion, and on the 10th May the rccori^ was sent to the arbitratoi' with directions to submit 
his award within seven days. On the 12th September, as the award had not been sent iu, 
the Original Court passed au order, recalling the rmsord, aud subsequently the award of 
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the arbitrator, dated the 12th September, was filed. The Original Court thereupon for* 
warded the record to the Appellate Court for its decision. Objections were taken * to thd 
award, but overrule, and the Appellate Court passed an order directing '!)he case to be 
sent ba(;k to the Original Court, yrith orders to puss a formal decree in accordance with 
the award of the arbitrator. • Held that a second ajj^cal lay against the last-mentioned 
order, inasmuch as it au^ounted to a decree uuc^r the provisic is of s. 2 of the Civil Pro- 
cedure Code. Held also^that the award was bod in law, because the tim^ within whioh 
it was directed to be madb had never been enlarged, and the Court’s order of the 12th 
September recalling. the* rdcord could not be taken us an indication that the time was 
enlarged. Senthle^ an Appellate Conrt has the powefr to nefer a case to arbitration at the 
iustance of the parties undgr s. 682 of the Code of Civil Procedure, 18H2. In re San- 
garaliiigam Villai (1. L.*lt.i»3 Mad. 78) cited ; Jugessur Dey v. Kritartho Mojee Dossee, 
(12 B. L. Bi. 266) cited Aud (listinguisbed.—Bliugwau Dass MarWari v, Nund Lall Seiu, 
I. L. R., 12 Cal. 173. tAflg. 10, 1885.] 

The law ooniained in ss. 508 and 514 of the Civil Procedure Code requires that 
there shall be an express order of the Court fixing tho time for delivery of the award, or 
for extending or enlarging su^ time ; and the mere fact thab ^he Court has passed a 
decree in accordance wRh the award cannot be taken as affording a presumption that an 
extension of time was given. An award which is in valid mnder s. 521 of the Civil Pro- 
cedure Code, because not made v/ithiii the period allowed by the Court, is not an award 
upon which the Court can mal^ a decree, and a decree passed in accordance with such an 
award is not a decree in accordance with an award from which no appeal lies with refer- 
ence to the ruling of the Pull Bench in Liohmaii Dus v. Brijpal (I. L. R., 6 All. 174). 
Where objection to the validity of the award on the ground that it was made beyond the 
time allowed was not taken by the defendant in the first Court, held that be was not thereby 
estopped from raising tlio objection for the first time in appeal, inasmuch as it was not 
shown that in the first Court he was aware of the defect, or had done anything to imply 
consent to extension of the time. — Chuha Mai «. Hari Ram, I. L. R., 8 All. 548. [July 9. 
16 dQ.] 

When empire may arbi- 516. When an umpire has been appointed, he 

trate in lieu of urj)itratoni, hiay enter on tho <re£erence in the place of the 
arbitrators. 

(a) if they have allowed^ the appointed time to expire without making 
an award, or 

(b) when they have delivered to the Court or to the umpire a notice in 
writing, stating that they cannot agree. 

As IN the case of an abritrator so in the care of an umpire a Court has power to extend 
the period within wdiicli the award is to be submitted. Where the parties prayed the Court 
to appoint twb arbitrators and an umpire and to refer the case to them for decision, and 
undertook to abide by such decision as might be passed by them unanimously or by tho 
majority of them, held that an avvard by tfie umpire alone, the arbitrators being unable to 
decide, was valid. Held also that the plaintiff, having appeared before the umpire, and 
taken up objection to the procedure of the umpire from March to August, was estopped 
from raising the objection, that an award of the umpire alone was invalid. The Court oaa 
extend the time allowedtto an umpire under s. 609 of the Code. — Kupu B&u o. Yenkata- 
ramAyyw, J. L.^R., 4 Mad. 311. [Oct 31, 1881.] ^ 

J5I8. When an award in a suit has been made, the persons who made 
Award to bo signed and it shall sign it, and (yiuse it to be filed in Court, 
filed, o .* 1 ’ together with any depositions and documents which 

have been taken and proved before them ; aud notice of the filing shall be 
given to the parties. » 

^ r 

A Civil Court's judgment cannot affect the rights of partiesas declared in an award.— 
Anund Mobun Paul Chowdhry «. Ram Kisheii Paul Cowdhry a nd otheys, 2. W. B. 297. 
[April 28, 1865.] 

A CoiTBT cannot resof;ve porpission to a plaintiff to bring a fresh suit for the matter 
of an arbitration-award, except under s. 97, Act VIH., 1869 (corresponding with ss. 878 
and 614, Act XIV;, 3882).— Anund Mohuii Paul Chowdhry v. Ram Kishen Paul Chow* 
dbry and others, 2 W. R. 297. [ApAl 28, 1865.] 
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Abbitbatom flhould jfive separAte awards in a case referred to them bj the Judge, 
end of^>other matters referred to them by the parties, instead of bringing them all up and 
giving a g6nerf|| award.— Roghoo Nundun Lall Sahoo v. JQuawaree Lull Sahoo, 8 JV. B., 
Mis., 27. [Aug. 7, 3(>5.] . * 

E Civil Court acts illegally yt deciding rfrase* on’ itfr merits after an arbitration- 
award. — Shitaimth Biswas a#d others e. K^'ien Mohiin Mookerjse apd others, 5 W. B. 
180. [Mar. 6^1866.] See also Haradhun Dutt v. Badhauath fthaha and othora, 10 W’. 
B, 398. [Nov. 23, 1868.] ^ ' 

Iir A suit netiding before arbitrators, an appellant who is made a oo-pladntiff on appli- 
cation, and makes no objection to the arbitration, i.s bound by the award — Shitana*th 
Biswas and others v, Kishen Mohun Mookerjee and others, 6 B. 130. []k|^ar. 6, 18GB!'} 

An arbitration-award cannot change the nature of the claim>*and convert into ^ A a* 
pie debt cognizable by a Civil Court a claim for moneys collected by defendant as teaihiU 
Jar. — Shitanath Biswas and others e. Kishen Mohun Mookerjee and others, 5 W. B. 180. 
[Mar. 6, 1866.j 

An arbitration-awsyrd is not legal if not signed by the Arbitrators sitting togettmr at 
one place and at the same time. — Maharajah Joy Mungul, In the Matter of, 11 W. B. 
438 [May 5, 1869] ; Maharajah Sir Joy Mungul Singh v. Mohun Ram Marwaree and 
another^ 12 W, B. 397. [Sep. 14, 1869.] 

A Court may look into the whole of an arbitration-record, and set aside the award on 
reasonable presumption of misconduct (i.e., because it was in opposition to the testimony 
of witnesses whom the arbitrators accepted and believed). — Puresnath l>cy and another v. 
Nobin Chundcr Dutt, 12 W. B. 93. [June 28, 1869.] See Bykunt Nath Mookerjee o. 
Prionath Ghoso, 22 W. R. 447. [Aug. 18, 1874.] 

An arbitration-award must be one single instrument complete in itself. — Maharajah 
Sir Joy Mungul Singh v. Mohun Bam Marwaree and another, 12 W. B. 397. [Sep. 14^ 
1869.] * 

Aw arbitrator should not allbw dcj^uments entrusted to him by the Court to bo 
removed from the nutkee, but the award should, underdthisweotioii, be accompanied all 
the proceedings, depositions, and exhibits in the suit. — Maharajah Si. Joy Mungul Singh 
V. Mohun Bam Marwaree and others, 12 W. B. 397. [Sep. 14, 1869.j 


A MUNsiF has no juri^iotion to entertain an appltcatjon and pass an order on the 
enforcement of an arbitration-award relating to the determination of rent.~Altaf Hossein 
e. Grish Chunder Boy, 16 W. B. g56, [May 25, 1871.] 

An arbitration-award is not binding on an intervener as a decree in a ^uit disposed 
of by a regular suit. — Haree Pershad Mundal and others e. Boishtu^ Doss 7 iga Bawajee 
and another, 17 W. B. 233. [Feb. 15, 187£.] 

An appeal lies when an arbitration-award is questioned on {.lie ground of there 
having iJ^n no valid suWission to arbitration. — Jeinglee Ram >' K:im !]• id Sahoy, 19 W. 
E. 47. [Jan. 3, 1873.] • 

Whbre an arbitrator imported into his proceedinSs j i iv.ious inquiry alleged to 
have been made by him, and relied upon admissions mad'* mi fiio lormer proccodii^gs, his 
award was held to be bad, and the decision based tlunism so, aside.— Kan heye Chand 
Qossamee o. Bam Chunder Gkiasamee and others, 24 W K.. 19, 1875. j 

Both parties havingf agreed to the appointtnoni oC arbitrinors to detertnine their 
rights in dispute according to the terms of a will, and it bring rontnuied by the appellant 
(liat it was miscarriage on the part of the arbitrators to nuiko their award without having 
had the whole of the will before theAi, their Lord^diips ram# to tlio conolusibn tha^ as the 
appellant, having a clear knowledge of the oircumstanoes on \|jiich he might found an 
Objection to the arbitrators preceding to make their awar<l, did submit to the arbitration 
going on^ and allow^ the arbitrators to deal ifith the it stood before them, taking 

his chaiiuc of the decision being more or less favourable U> biinself, waw too late for him, 
after the award had been made, and on the application ty iilo the award, to insist on this 
objection to the JiUng of the award.— Chowdhry Murtaza Hossein v. Mussumat Bibf 
Bechunnissa, 26 W. B. lO*(P.O.). [July 1.3, 1876.J 

Thb act of an arbitrator, in handing in an award to the prpper officer of the Court, 
for the purpoBO of the award being filed, oan^iot be oonsidored as an ' anpUoatioa * withig 
the meaning of the Limitation Act.— Bobeits a. Harrison, 1. L. B., 7 Cal. 333. [June 6, 
1881.] ^ 
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617. Upon any reference by an order of the Court, the arbitrators or 
Arbitrators or umpire may Umpire may, with the consent of th§ Court, state 
state special case. * the award as to the whole ’pr a;iy part thereof in 

the form of a special case for the opinion of the Court ; ^and the Court shall 
deliver its opinion thereon ; and such cpinion shal^ be add.^d to, and form 
part of, the award, i • • 


Court may, on application, 
modify or cofVect award in 
c6rtain cases. 


• 618. The Court maj, by order, modify or cor- 
rect an award, * • 


(a) w4iere it appears that a part of the award is, upon a matter not re^ 
ferred to arbitratiorf, provided such part can be separated from the other 
part, and does not affect the decision on the matter referred, or 

(b) where the award is imperfect in form, or contains any obvious error 

which can be amended without affecting such decision. 

1 ’ 

The arbitrators to whom the matters in difference in tyo suits for money were rofor- 
red to arbitration made an avvarjlrfor payment to the ^aintiff of certgin sums by the de- 
fendant, and further directed lAat these sums should bo paid by certain iiislaTinents. The 
plaintiff preferred objections to the award, in so far as it directed payment by instahnents ; 
and the Court, holding tliat the arbitrators had no power to make such a direction, modi- 
fied the award to that extent, under s. 518 of the Civil Procedure Code. On appeal, tlie 
District Judge, while allowing the power of t he arbitrators to- direct payment by instal- 
ments, reduced the number of instalments which had been fixed. Held that the decree 
of the fir.st Court not being in accordance wdtli the award, an appeal lay to the Judge, 
with reference to s. 522 dc the Code. Held also that iis it was clear that the reference to 
arbitration gave the arbitrators full ix>wors, not only as to the amount to be paid, but also 
as to the manner of payment, the lower Appellate Cour,t was wrong in reducing the num- 
ber of ins'calments which had been fixed. Per ahmood, J.— The word “ award ” used 
in the last senten<x» of s. 522 of the Code must be understood to mean an award as given 
by the arbitrators, and not as amended by the Court under s. 518. The words “ in excess 
of, or not in accordance with, the award,” used in s. 522, were intended to enable the Courl 
of appeal to check the improper use of the power conferred by s. 51S.— Jawahar Singh r. 
Mul Raj, I. L. R., 8 All. 449. [May 5, 1886.] 


619. The Court may also make such order as it thinks fit respecting the 
Order as to costs of arbb costs o£ the arbitration, if any question arise re- 

specting such costs, and the award contain no» 
suiheient ppvision concerning them. 

620. The Court may remit the award or any matter referred to 
When award or matter re- arbitration to the reconsideration of the same 

ferred to arbitration may be arbitrators or umpire, upon sv.ch terms as it 
remitted. thinks fit, • 

(^) where the award has left undetermined any of the matters referred to 

arbitration, or where it determines any matter not referred to arbitration ; 

(6) where the award is so indefinite as to he incapable of execution ; 

^ (c) where an objection to the legality of the award is apparent upon the 
face of it ‘ ^ 

S. 323, Act VIII., 1859 (corresponding with s. 620, AcfrXIV., 1882), authorizes 
a Court to remand a case to arbitrators for leconsideratinn when there are nustakee which 
it cannot amend ;^aQd the arbitrators refuse to re(x>nHider their award, it beoomoe null and 
void without proof corruptioj) or misconduct. —Mohun Kishen and others v. Bhoobun 
Shyam and others, 7 W. B. 406. [A])ri] 24, 1867.] 

Where matters in dispute are referred to arbitration, and it is found that one ques- 
tion at issue is opiitted fi;pm tb.' reference, and that the award contains no deofsion there- 
on, the party in ^rested should bring the omission tc the notice of the Court ; if he fails 
io do so, the Court may pass any or(kr or come to any decision on that point.— Baj Naraiu 
]^y V. Juggessur Mookerjee and otffers, 14 W. B. 2^. [Aug. 28, 1870.] 
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This section does not authorize a Court to remit a case to the arbitrators except as to 
matters in difFcrence between the parties. — Taranath Chowdry i>. Manick Chunder Doss* 
14 W. U. 469. ^ [Dec. 16, 1870.] 

An award of ar'.atrators on a matter not in difference between the* parties, nor refer- 
red to them, is null and void for want of jurisdiclioA, notwithstanding that it has been 
confirmed by a judgment o^ Court* passed in accordance therewith. — Moshahel ft^ingh v. 
Konomutty l^wa and anot4er, 15 W. R. 172. fFeb. 20, 1871 .V 

The plaintiff in this suit sued the defendants to recover cprraiii moneys presented to 
hi 111 on his marriage, which he alleged the defendants had received ^nd qppropriated to 
their own use. The defendaiitss denied that they had received such moneys, but admitted 
that such iiion^s had been credited by the plainliff^s father to Jhe firm in^W’hich they^ 
the plaintiff, and the pla^tiff*s father were jointly interesteds^Rgainst a larger amoun* of 
moneys belonging to the firm which had been expended on the.pkiin tiff’s marriage. .le 
parties agreed lo refer the matter in dispute between them to arbitration, and to abide by 
the decision of the arbitrator. The arbitrator Je(;ided that the plaintiff could not recover, 
the moneys he sued for, and which had been credited to the firm of which he was a part- 
ner, as a larger sum liad^een expended on his marriage oii4 of the funds of the firm. The 
jilaintiff obtained the opinions of certain pandits to the effect that, under Hindu law,»gifts 
on marriage are regarded as ^parate acquisitions, and prayed tha^ the Munsif would re- 
mit the award with these opinions to the arbitrator, Munsif remitted the awarl 

with the opinions, requesting the arbitrator to consider tWni, and to return bis opinion 
ill writing within a certain period. The arbitrator having refused to act further, the 
Miitisif proceeded to determine the suit, and gave the plaintiff a decree on the ground 
that, in a joint Hindu family, presents received on marriage* do not fall into the common 
fund. Held (Pearson, J., dissenting) that there being no illegality apparent on the face 
of the award, the Munsif was not justified in remitting the award, or in setting the award 
aside and proceeding to determine the suit himself, but that he should have passed judg- 
ment in accordance with the award. — Naiiak Chaiid o. Ram Narli^^an, I. L. R., 2 A11^81. 
[Mar. 11, 1871.] • 

A Court was held to have done right in refusing to permit the filing of syi arbitra- 
tion-award which was not complete in itSelf, and whit^i, as a whole, the parties bad not 
agreed to.- -Iluj Chunder Roy and Others n. Drojendro Coomar Roy Chowtlhry and others, 
21 W. R. 182. [Dec. 17, 1873.] , . 

Where, in a suit for the filing of an award made on a private reference to arbitra- 
tion, the Court of first instance, holding that there was *no reason to remit such award to 
the riSjonsideration of the arbitrator under the provisions of Act X. of 1877, s. 620, or to 
set it aside under s. 521, did not proceed to give judgment according to sucll'award follow- 
ed by a decree, but merely directed that such award should be filed, held hat its ordet 
WHS not appealable as a decree or as an order. — Ramadhin v. Mahes]^, I. L. i., 2 All. 471. 
[Nov. 17, 1879. J • 

The sharers of a joint undivided estate agreed in writing that such estate should 
be partAioued and the accounts thereof settled Ijayr arbitration, and named one of such 
sliarors a** arbitrator, and agreed that lie should settle all the accounts, show the sur- 
plus at each sharer’s credit, and prepare lots, after paitition of the lauds and houses 
comprehended in s^ch estate, and have them drawn within one year from the coinpletion 
of the partition. Subesquontly ,one of such sharers applied, under s. 523 of Acl; X. of 
1877, to have such agreement filed in Court. The other sharers not objecting to this 
course, such agreement was filed accordingly, and the ca.s 0 was referred to such arbitrator. 
The arbitr.itor made a* awajjd, whereby he partitioned such estate into lotsp assigning 
some only of such lots name, and wherein he stated that ho had not been able to settle 
the accounts owing to the default of the parties, and that, considering that the partition 
should take effect without any dcls^, he did not ask for fujther time. He further stated 
that " all the parties state that they will adjust the accounia after renewing the agree- 
ment,” and he requested .that the unassigned lots might be dri^vn in Court, ihe Court 
ttii order confirming the award, and, it being objected that the settlement of the 
accounts should not be postpone^ but that they should be settled |j|S agi^ed, directed that 
the arbitrator should settle the accounts, and gave him a year s time for that purpose, and, 
some of the parlies not being willing to draw the unassigned lots, directed the distribu- 
tion of such lots ‘'in reftrence to the age and number” of the sliarcrs. 'Held that such 
order was a “decree” within the moaning of ss. 2 and .522 of Act X. of 1877 : that the 
arbitrator should himself have drawn such lots, or be should Ir.iye made the parties draw 
them ; but, inasmuch as it would not have strained the agreement lo luwo such lots drawn 
in Court, and no objection had been taken to the arbitrator not having himself drawn 
them, it was not incumbent on the Court to have remitted the award in order that the 
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arbitnuor might linve <h\(\*.n them : that the Courts however, should uot have distributed 
such lots in the il had done, but should have drawn a lot for each person, rand in 

acting - Hi* il had doiiv. ii had acted contrary to the award, and for that rq^on its decree 
couhi not l>e main^.i); o'i . and th|^t, in confirming the award before tho accounts had been 
settled and an aw n il iuade in«respeci‘ theaeof, the Co«irt had acted erroneously, inasmuch 
asth6a^^ar<i loll ut^deterinined a very iuiTOrtant'mattenef^.j the settlement of tha 
accounts, uud.iiie Court ^lould, under s. 520 oi Act X. of 16i77, have remitted the award 
Cor the reconsideration o# the arbitrator, and, as it* had power to remit it ui^n such terms 
as it thought fit, thQ«Cofirt*oouid have allowed one year, if ndbessary, for the settlement of 
thp accounts ; End on this account, and also because the Court had made an order postpon- 
ing the settlement of the accounts, and thereby made an order contrary to and in excess 
of the awarih decree "hiiiei be reversed.— badik Ali Khan v, liudad Ali Khan, 1. L. R., 

3 Ali. 286. [Nov. 16, 48^] 

An award was remitted under $. 520 of Act X. of 1877. The arbitrators refused 
to reconsider it, and the Court thereupon proceeded with the suit, and gave the plaintiffs 
a decree. The defendants appealed from such decree on the ground, amongst others, that 
the Inward had been improperly remitted unrler 520. Srfd t)(at the question whether 
the award had been pioperlj remitted under s. 520 or not could *be entertained in such 
appeal The worshippers at a publio mosque can mainJ^ain a suit to restrain the superin- 
tendents of such mosque fromj^ng it or its appurtenant rooms for purposes other than 
those for which they were intfnded to be used, and from doing acts which are likely to 
obstruct worshippers in entering or leaving such mosque.— Abdul Rahman v. Yar Muham- 
mad. I. L. R., 3 All. 636. [Mar. 14, 1881.] 

The plaintiff in a suit, which had been referred to arbitration, offered before the ar- 
bitrator to be bound h> the evidence of tho defendant given on a certain oath. With tlie 
arbitrator's consent the (j^fendant accepted such offer, and gave evidence on suoh oath. 
The' arbitrator made an award in accordance with tho evidence so given. The plaintiff 
objected to the award, not on any of the grounds mentioned in ss. 520 and 521 of the 
('ivil Procedure Code, but on the ground that tlie i>rasedure of the arbitrator hud been 
illc^^al. The Court disallowed rthis^ohjection, anU gjive a judgment and decree in accord- 
ance with tlic aVvard. JSeld by Straight, J., that such decree, being in accordance with 
the award, was not apppalable. Held by Stuart, C.J., that the award not being open to 
objection on any of the grounds mentioned in ss. 520 and 521 of the Civil Procedure Code, 
and the decree being in accordaircc with the award, the decree was uot appealable. Held 
by Oldfield, J., that tho procedure adopted by tlio arbitrator being illegal, not boii^g war- 
ranted by the Oaths Act, and there being in reality uo^award within the meaning of tho 
Civil Procedure Code, the decree therefore was appealable. Per Stuart, C.J., that the 
prooedure of the arbijbrator did not require to be warranted by tho Oaths Act, as lie was 
entitled by virtue of his office to proceed as b^ did. — Bbagiratk v, li:im Ghulam, I. L. B., 

4 All. 283. [Feb. 8, 1882.] 

Whebb an application W'as made' to a Subordinate Judge to filo an award, and an 
objection was taken that the arbitrators had made their award several months before the 
date of the one sought to ho fi^.od, thus impeaching the identity of the award, and the 
Subordinate Judge, after au inquiry with regard to the several objections, ordered the aw'ard 
to be filed, held that the order of tho Subordinate Judge should be set aside, or the award 
be deemed not to bavc^jcen filed. The only objections which the (Joiirt can inquire into 
under fes. 525 and 520 of the Civil Procedure Code (Act XIV. of 1882) are those which 
are speoifitid iri ss. 520 and 521, and the.ee relate to casejvin whfcli the reference and the 
award are accepted fad.s , but where the objection denies the faef tnn of the partirmlar award 
sought to be filed, and ilio obje<dion does not seem to be frivolous, but one giving rise to 
inquiry into difficult qm^tioiw of law” and fact, it is *iiot competent for tho Court to deal 
with tliat objection und^'' ss. 525 and 526. In such a ca.se tlio Court should leave tho 
applicafit to a regular smtoii the award as tlic basis of his (yiuse of action wherein the 
party urging the objection will have tlio advantage of bojjag defendant rather than a plaint- 
iff, and of having an :/ppeal open to him in tho event of an unfavourable decision.— S4mal 
Nathu V. Jaishankar Dalsiikram, I. L. R., 9 Bom. 254. [Dec. 2, 1884.] 

Extending to 52 |, An award remitted under section 520 bocomes’void 011 the re- 

c! Grounds for sotting aaido ot tho arbitrators or umpire to reconsider it. 

award, < %ut no award shall be set aside except on one of 

the following jp'oiinds (namely) — 

(a) corruption or misconduct of the arbitrator or umpire ; 
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(6) either party having been, guilty of fraudulent concealment of any 
matt^ which he ought to have disblosed, or of wilfully misleading or deceiv* 
big the arbitfator or umpire ; < . * 

(c) the award having been made after the ieiiue of an order by the Court 
superseding the arbitrat^n ana restoring the suit 

and no award shall be valid unless made withinl&e period allowed by 
the Court. ^ ^ . 

An award of arbitration pan oply be set aside for corruption 7r partiality, but not 
on the ground^of inoonsistenoy. — W. R. Sp. 153. [April 7, 1864.] ^ ‘ 

An award is not reversible except under this section. JkB Arbitrator is not bo* id 
by technical rules of Court. He is appointed to give an equitahts award, and can dec.de 
a case upon a document whether stamped or unstamped.— Rebdoy Kristo Mujoomdak* v. . 
Fuddo Lochuu Muzoomdar and others, 1 W. R. 12. [Aug. 11, 1864.] 

An arbitration-award as to division of property left to minor sons, though assented 
to by their guardian, wa^ set aside so far as regarded those«sons on proof that the partition 
was injurious to them? — Bamnarain Poramanick and others o. 8reemutty Dossed and 
another, 1 W. R. 280. [Dec, 7, 1^64.] 

Tub refusal of arbitrators to amend a clearly bad 9Wrd is misconduct on their part, 
within the meaning of this section, justifying its being seaside.— Dob Narain Singh and 
others v. Rajiiionee Koonwur and others, 3 W. R. 168. [July 31, 1866.] See also Rum 
Bhunjun Bliiiggut v. SUreekishen llhuggut. 11 W. R. 140 [Feb. 18, 1869] ; Lalla 
Ishuree Porshad and others o. Hur Rhunjun Tewaree and others (F. B.), 15 W. R. 9 
[May 23, 1871] ; Maharajah Juymungul Singh Bahadoor v, Moliun Ram Marwaree, 23 
W. R. 429 (P. 0.) [Mar. 11, 1875] ; Protap Chunder Roodro v. lluro Mooueo Dossia, 
24 W. R. 188 [June 28, 1873]. ^ 

An award of arbitration will not be invalidated by reason of one of the perso^ in- 
terested having become a lunatic after the proceedings before the arbitrator were substan- 
tially concluded, and before the flual pu|}lication of the award. — Qoureenath aud another 
V. Collector of Monghyr and another, 7 W. B. 5. [Jiaii. S, 1867.] , 

The neglect of some of the arbitrators is misconduct within the meaning of this sec- 
tion. — Sreenath Chose v. Raj Chunder Paul and others, 8 W. R. Il/l. [July, 10, 1867.] 
See also Ram Guttee Muiidul and others v. Thakoor Doss Muudul, 22 W. R. 418. FAun. 
6 , 

A JUDEMBNT passed within the time allowed by s. 324, Act VlII., 1859 (correspond- 
ing with 8. 521, Act XIV., 1882), tnz,, 10 days after the submission of th( award to the 
Court, is not a final judgment under s. 325 (corresponding witji s. 522>. — Puresnath 
Dey and another v. Nobin Chunder Dq^t, 12 W. B. 93. [June 28, 1869.] See also 
Gunga Narain Ghose and others v. Ram Chand Ghose and others, 20 W. R. 311. [July 
29, 187i] 

If an arbitration-award is set aside, and the matter is tried as a suit, the arbitrator 
cannot bo examined as a witness as to the grounds of l\^s decision, but only to prove any 
admission which may have been made before him. — Nil Mouee Bose v. Moliima Chunder 
Butt, 17 W. U. 5 i 8. [April 12,^1872.] 

Nothing which passes between the parties to suit in any :|Jltempt at arbitration or 
compromise slioiild he allowed to effect the slightest prejudice to the merits of tlleir case, 
as it eventually comes lo be iried before the Court. — Mohabiir Singh* and others v. 
Dhujjoo Singh, 20 W. R. 172, [June 14, 1873.] 

An order of a Civil Court set^jiig aside an arbitration-award, being ap interlocutory 
order, is ribt open to an appeal immediately ; but when th8 Court sets aside the award on 
the ground of misconduct on the part of the arbitrator, and allfer hearing the cq,«se on its 
merits, makes its decree* in favour of the pjaiutiff, it is competent to dofendaiit to 
afpeal against that decree.— Mo ttiooranath Towaroo v. Briiiclabun 'rewaree, 14 W. R. 327. 
[Aug. 6, 1874.] See also Ram Yad Singh and others v, NirunjiNi Kober and anothers, 
22 W. R. 420. [Sep. 16, 1870.] • 

A CA.8B wa«*referre^ by consent to arbitration, and, after having been recalled into 
Court, was again referred. An award was made by the arbitrator, and filed in Court. 
The defendants then objected, on the ground that they had^no notice after the second 
reference, and that they wore not heard, and that the arbitrator hac^ otherwise miscon- 
ducted himself. These objections were disallowecLby the Subordinate Judge, who gave 
a decree in the terms of the award. This decree was upheld by the Judge ou appeal. 
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who, however, found that* the arbitrator had been jfuilty of misconduct. Held that, if 
the decree of the first Court wiis not final under s. 325, Act Vlll. or 1859, all tli^t the 
lower Appellate Court could do was to remand the case to be dealt with on its merits ; 
but inasmuch as thv^re had been an award and a decree tlicreoii, which wLs final within 
the terms of that section, the lower Appellate Court had no jurisdiction to hear the 
appeal, or to express an 3 ’ opinton on what nad passed Vi the first Court — Wazir Maliton 
V, liulit Singh, I. 7 Cal. 166. [Mar. 1», 1881.] • 

An aw'a.rd was remitfed under s. 520 of Act 52. of 1877. The arbitralf>rs refused to 
reconsider it, and Codrt thereupon proceeded with tlic vuit, aJid gave the phiintiffs a 
de9ree. The dfifeudants appealed from such decree on(4/he L'tfound, amongst others, that the 
award had been improperl^’^emitted under .s. 520. Held ihvii the qiu*slioj|i whether the 
award had bqpn properly* it ted under s. 520 or not could he ciitertaiued in «m‘h appeals. 
The worshippers at a pi^lic mosque can maintain a suit to rcslVain the Mi|M;rintciidout 
of such mosque from usnig it or its appurtenant rooms for purposes other tliaii those for 
which they were intended to be used, and from doing acts which arc likely lo obstruct 
worshippers in entering or leaving such mosque. — Abdul llahmaii r. Yar Muhammad, 
I. L. B., 3 All. 636. [Mar. li^ 1881.] 

An order under s. 231 of the Civil Procedure Code, setting* acide an aw'ard, made on 
a reference to arbitration in the course of a suit, under CJiap. 37 of the Code, on the 
ground of the arbitrator’s misc^iuot, is not subject tfi revision by the High Court in 
the exercise of the powers coiifiTred on it hy s. 622 of the Code.-- -Chat tar Singh o. Lekhraj 
Singh, I. L. R., 5 All. 293. [Peb. 1, 1883.] 

Wheee an application was made to Subordinal c Judge to file an aw^ard, and an 
objection was taken that the arbitrators had made their award several mouths before tho 
date of the one sought to he filed, thus impeaching the iilentity of the award, and the 
Subordinate J udge, after an inquiry with regard to the several objections, ordered the award 
to be filed, held that the order of the Subordinate Judge should be set aside, or the award 
be ^emed not to have been filed. The only objections which tho Court can inquira into 
under ss. 525 and 52G of the Civil Procedure Code (Act XIV. of 1882) are those which 
are specified in .ss. 520 and 521, and these relate to catses in whiidi the reference and the 
award are accepted facts ; but wjicre^tlie objection wienies tba ^faefttm of the particular award 
sought to be filed, and the objection does not .seem to bo frivolous, but one giving rise to 
inquiry into diflicult qiiestions of law’ and fact, it is not competent for the Court to deal 
with that objection under ss. 325 and 526. In such a case tho Court should leave the 
applicant to a regular suit on thoMward as the basis of his cause of action w'hcrein tho 
party urging the obioction will have the advantage of being defoiidant rather than a pl..iiit- 
ifi‘, and of having an apyical o])en to him in tho event of an unfavourable decision. — Sauial 
>’athu V. Jaishaiikar D.dsnkram. I. 1/ R., 9 Rom. 2.54. * [Dec. 2, 1881-.J 

All matters in <Vs]mte in a suit were referred to arbitration. An aw'ard was duly 
made and filed, and a decree passed in accordawco with the terms thereof. Siihscquentl v, 
on the application of the plaintiff in the suit, the Court passed an order setting aside the 
decree and tfie award, and ordcM’ing the case to he set down for lieu ring upon thq ground 
that the proceedings in connection w'i*th the arbitration had been taken, and the aw'iird 
had been filed, without notiiie to^the plainViff, and that, although the award was alleged to 
have been made wdth the consent of the parties, the plaintiff had not consented to it. Held 
that no appeal lay from such order. Ilwward r Wilson (I. L. R., 4* Cal. 231) dissented 
from ; Mathooranaiith Tewarec v, Rrindabnn Towareo (t4 AV. R. 327) followed. — Ambica 
Dasia o.Nadyar Cliaudtfal, I. L. R., ll Cal. 172. [Feb. 3, 1885.] . 

An award ‘upon a question referred to arbitrators, oru- whosf part no misconduct or 
mistiike appears, concludes tlio parties who have submitted to, the reference from after- 
wards contesting in a suit the question so referred and disposed of the award. Two 
widows^of a deceased Hindu referred generally tr> arbiVrators the rjucstion of tbeir rights, 
respectiveh', in the estate^ their ileceased liiis|>and, including the matter wdiethcr there 
was, or was not, any cause disentitling the widow', who aftorwitt’ds brought this suit for 
her share in the estate against the other whfi had ohlairyed pos.session of the whole. The 
arViitrators declail'd heji to be disentitled to succeed to an.y portion of the estate, !ind award- 
ed her maintenance onl^’. Held^ that, in the absence of mistake or niisconduct on the 
part of the arbitrators, the award was binding on the par tie.s. — Rani, Blngoti v. Rani 
Chandan, 1. L. R., 11 Cal. 386. [Feb. 7, 18S5.] « 

On the 19th June 1881, application for an order of reference was made, under s. 
506 of Mie <*ivil Procedure Code (Act XIV. of 1882), \^y both parties to a suit. It was signed 
b^’ Ijotli defendants and In* the plaintiff’s pleader. As the phuiitiirs plcidor had iiot'been 
“ Hjiecially authorised in writing” to^oiii in the application, the Court postponed making 
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aDy order of the application till the 23fd idem. On that day the first defendant did not 
attend the Court, but the pliiintiflF’s pleader produced the requisite authority, and the 
Court iiiMik- :ia ordrv referring the suit to the decision of the arbitrator nominated in tlie^ 
application of tho Ifttli. On the27tli June, the first defendant made an application to the 
Court to revoke the authority of tjfe arbitrator, ;.nd appoint a new arbitrator in His place, 
on the ground that, after •ijyninj^ the aj^p.icatiou of the lOtl^io H^id become aware of 
certain circumstances connected with yio arhitrat<or which sliovfd that he was not worthy 
of the confidence reposed in him. No final order was made upon this application till after 
the submission of the awardf when it was rejected^ on* the ground tlait .the charges of mis- 
conduct and partiality imputed to tBe arbitrator were not made out. ^Heid, first, that J:he 
first defendant not having objected to the appointment of tliearbitrator on*or before the 
23rd June 1884, W'lien t^ie order of reference was made, must4fe lakcn to haire tacitly o- 
quiesced in the course adopted by tho Court, and that such ac.q»iiesconce amounted tu a 
fresh submission. The objections raised by the first defendant could only be considered • 
after the submission of tho aw'ard, and then only to the extent permitted by s. 521 of the 
Code of Civil Procedure (Act XIV. of 1882). When once a mailer is referred to arbitration, 
it is not competent to the Court, under tho second paijiigraph of s 503 of the Code of 
Civil Procedure (Act X!V. of 1882), to ** deal w'itli the matter in difference between the 
parties, except as provided in Chapter XXXV 11. of the Code. THere is no section of that 
chapter which authorizes tlio\>ouft to revoke the aitthol^y (jonferred on an arbitrator, and 
to appoint a new one, except in cases falling strictly winiin the purview of s. 610 of the 
Code, where “ the scope and object of the reference cannot be executed.” It is only in 
tlioso ca.'ses, apparently, that ilie authority conferred on arbitrators can be revoked “ fot 
good cause,” the cause being such as is contemplated in that section, as where “ an ai^ 
hitrator refu«ses, or neglects, or becomes incapable to af?t, or loavc.s British India under 
circumstances showing that he will ])robably not return to India at an early date.” The 
enactment of the sc(5ond paragraph of s. 508 of the Code of 1882, which docs not occur in 
tho corresponding section (315) of Act VIII. of 1859, has the efect of rigidly restr^ing 
the Courts to the exact procedure laid down when dealing with caffes in whiesh the ap^nt- 
meiit of a new arbitrator becomes necessary. — Hulimbliai Karibhdi v. Shankar Sai, I. I/. 
R., 10 Bom. 381. Ll>eo. 12, 1885.] . • 

• • 

An order of reference to arbitration was made on 21st January. Sijf weoks’ time was 
allowed for the return of the award. No application was mado^for extension of time* 
The award having been returned on 8th May, the Court refused to give judgment in 
accordance with it under s. 522 of the Code of Civil Pit>ce<Jure on the ground that it was 
not v^id. The plaintiffs now petitioned tho High Court under s. 622 of the Code of Civil 
Procedure, Held that the awar^ was invalid, and tho Court had not failed to exorciso 
jurisdiction within the meaning of s. 622 of the Code of Civil Procedur — Simson o* 
Vcukiitagopalam, I. L. R., 9 Mad. 475. [April 12, 1880.] 

Under s. 521 of the Civil Procedure Code, the r'de that no award shall be valid un- 
ices “ made ” wdthin the period fixed by the Courl, is equivalent to a rule that the award 
must delivered ” within that period. Upon m refereiwe to the arbitration of three 
persons, the Court ordered that the award mad^ by them should be filed on the 19th Sep- 
tember 1885. The award was not filed on that date, bfit was signed by two of the arbi- 
trators on that datfi, and by the third arbitrator on the 20th September, on which day it 
was filed. It had hot^n agreed th^it tlio opinion of the majority should carry the (lecision. 
Held thixt the award was not “made within the period fixed by the Court” within the 
meaning of s. 621®of the (fivil Procedure Codo. — Bchari Uiis r. Kalian Das, P L. R., 

B All. 543. [July 8, Igj^e.] . • • 

Tkk law contained en ss. 608 and 514 of the Civil Procedure Code requires, that 
there shall be an express order of the Court fixing tho time for delivery qf the award, or 
fur extending or enlarging such time ; and the mere fu^t that the Court has^passed a 
decree in accordance with the award cannot be taken as afforc^g a presumption that an 
extension of time was given. An award which is invalid under s. 521 of the CSvil Pro- 
cedure Codo, because not madeevithiu the p^^riod allowed by the Court, is not an award 
upon whioh tho Court can make a decree, and a decree passed in siBcordlince with such an 
award is not a decree in accordance with an award fron« whicdi no appeal lies with refer- 
ence to tho rulii^ of the Pull Bench in Lachman Das r. Brijpal (1. L.*R., 6 All. 174). 
^here objection to the ifhlidity of the award on the ground that it was- made beyond the 
lime allowed was not taken by the defendant in the firet Court, held that he was not 
thereby ^stopped from raising the objection for the first time in^ppeal, inasmuch as it was 
not shown that in the first Court he was aware of the defect, or hodsdone anything to 
imply consent to extension of the time.— Chuha Mai v, Uari Ram, 1. L, R., 8 All. 548. 
[Jqly 9, 1886.] • 
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The word ** raiscondnct ” an usid in s. 521 (e{. a) of the Civil Procedure Code should 
be intorprctcd iu the sense in which it is used in J^oglish law with reference to arbitration- 
proceedings. It does not necessarily imply moral turpitude, but it includes^ neglect of the 
duties and responsibilities of the arbitrators, and of what Courts of justice expect from 
them before allowing finality to their hwards. An arbitrator to whom the matters iu differ* 
enco in a suit were referred under s. 608 of the Civil lA-o(;cdu ?“0 Code, and who was direct- 
ed by the order of refereuLce to deliver his award by the 22od, September, applied on the 
17th September for an exuenston of time, on the ground that a very full investigation was 
necessary, which it dot^possible to make within the presdribed* period. On the 20th 
Sentember, witYiout waiting for the order uf the Court^he notified to the parties that he pro- 
posed to hold an inquiry in the case on the 24th, and it appeared that he did not expect this 
intimation reach them b^^ore the 2l8t or 22Dd. On the 23rd, he informed the plaintiff’s 
pleader that a new dat-ef^oiilil be fixed for the inquiry, of which Notice would be given to 
the parties. Notwithstanding this, cn the 23rd, the arbitrator took evidence for the de- 
fendant in the absence of the plaintiff and his pleader. All these proceedings were held 
before the arbitrator received au order of the Court extending the time for delivery 
of the award up to the 26th (^ctober. On the 27th September ho directed the parties 
to be informed that the investigation would be held on the {»th October. On the 
4th October the plaintiff present^ a petition praying the arbitrator to summon wit- 
nesses and to take documentary evidence, and upon this nothing definite was settled at 
the time; but, after the ple*.^jh) had left, the arbitrator passed an order rejecting 
the petition, on the ground that the cvideuce sought to be produced was unnecessaay. 
On the same date, and on the 5th and 6th Octoli^r, he took evidence fur the defence 
In the absence of the x^la>intiff and his pleader. On the 10th he rejected a petition by 
the plaintiff praying for further time to produce evidence, and complaining of his 
having taken evidence in the plaintiff’s absence, and having received in evidence a 
fabricated document. On the 25tli October, the arbitrator delivered his award in favour 
of the defendant. Subsequently, upon objections made by the plaintiff, the Court set a^ide 
tha award, and directed that the trial of the suit should proceed. Held that although no 
case of corruption ” within the meaning of s. 521 (cl. a) of the Civil Procedure Code had 
been made out against the arbitrator, the circumstances above stated amounted to ** mis- 
conduct,” aud the award was therefore bad in law, and had rightly been set aside. Soobul 
Thakur Opadetau v. Punchunund Tikha (S. 1). A., L. P., 1848, p. 115), Keedoy Kristo 
Mujoomdar o. Puddo Ijocjhun Miijooradar (1 W. K. 12), Sada Ram v. Boharee (S. D. A., 
N. \V, P., 1864, vol, 2, p. 399), Parus Dass r>. Khoobee (S. B. A. N. \V. P., 1861, vol. 2, 
p. 199), Howard v, Wilson (I,,L. R., 4Cal. 231), Bhagimih ». Ram Gbulam (I. L. R., 
4 All. 283), W^azir Mahtou v. Lulit Singh (I. L. R., 7 Cal. 166), Nainsukh Rai v. Umadai 
(I. L. R., 7 All. 273), and Pestonjee Nursurwanjee v... Mauockjoe (12 Moo. I. A. 112), 
distinguished,— Ganga Sahai c. Lekhraj Singh, I. L. R., 9 All. 253. [Aug. 2, 1886.] 


Extending to 
i^rovincial S. 
C, Courts. 


622. If the Court sees no cause to remit the award or any of the 
JuddTncnt ^(o be according matters referred to arbitration for reconsideration 
to award. ' in manfier aforesaid, and if no application has been 

made to set aside the award, or if t|^e Court has refused such application, 
the Court shall, afte;r the time for making such application has 
expired, proceed to give judgment according to the award, • 

or, if the award has been submitted to it in the form of a special case, 
according to its own opinion on such case. 

Upon the judgment so given a decree shall follow, /and shall be enforced 
in manner provided in this ^ Code for the execu- 
Decree to fo ow, decreea appeal shall lie from such 

decree, except in so far Us the decree is in excess of, or not in accordance 
with, the award. . 


S. 325, Act VIII., 1859 (corrc.spondin^ with ss. 582, 688, Act XI V., 1882), is not 
applicable to private r and ought to be enforced under s. 327 (corresi>ondiDg with 
SB. 625, 526, Act XIV., 1882) ; aud an appeal will lie from the order of a Court directing 
its enforcement.— An uod Chunder Singh o. Gopal Ghundor Dan, 8 W. H. 154. [July 21, 
1865.] See Khoda Buksh o. Mowla Buksh, 14 W. R. 26u [Aug. 25, 1870^ Lalla 
Ishurce Persfaad and others o. Hur Bhunjun Tewaree and others, 15 W. R., P. B., 9 
[May 28, 1871] ; Raj CkundeV Boy Chowdhry and others o. Brojendro -Oopmar Roy 
Chowdbry and others, 21 W\ B. 182 [Deo. 37, 1873]. 

A JvnouKNT given on an arbitmtion is final mider this section when it is according 
to the award, but not otherwise ; anMsppeal will lie on the ground that it is contrary to 
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tho award. — Deb Naraia Singh and otlnra a. Bajmonee Koonwur and others, 8 W. B. 168. 
(July^SI, 1865.] See also Bum Bhiin^n lihuggut e. Sreekislieii Bhuggut, 11 W. B. 140 
[Feb. 18, 186^ ; Lalla Ishuree Pershad and others a. l][ur Bhunjun Tewaree and others, 
16 W. 11. F. 0 . 9 ^Mav 23, 1871] ; Maharajah Joymungul Singh Buhadoor a. Mohua 
Bam Marwaree, 23 W. B, 4^ (P. ^J.) [Mar. IJ, 1876] ; Protap Chundor Boodro a. Huro 
Monee Dossia, 24 W. B. 1^ [June 28, 18^6]. 

Ik appe^ing to set aside an awar(| as not binding upon th Jappollant, he is not bound 
to appeal against every interlocutory order. — Sheonath alia^ Burray ELakef'v. Bamnath 
alias Ghotay Kaka, 5 W. Kf 21 (P. C.). [Deo. 22, 1865.] (P. C. BPg^)^ 

A plaintiff's allegation in a former suit having been ovoi^led in arbitration^ hb ia 
not estopped from bringing a fresh suit on the finding of thejiifeitrators . — JlaLia Qhuoder 
Dey a. Kisheu Mohun Shaha, 6 W. B. 68. [July 3, 1866.]‘^ • 

A JUDGMENT of a Court, given in accordance with an atvard of arbitration, is final « 
under s. 325, Act VIII., 1859 (corresponding with ss. 522, 588, Act XIV., 1882), even if 
there has been corruption and misconduct on the part of the arbitrators. — Bamonoogra 
Chobey o. Mussamut Putmoorta Chobayau, 7 W. B. 205 [Feb. 27, 1867] ; Sreenath 
Ghose o. Baj Chuiider^Baul and others, 8 W. B. 171 [Juf^’^ 10, 1867] • 

Submission to arbitration is revocable before award made. — ^Baboo Surubjeet 
Narain Singh 0 . Baboo Gour& PeVshad Narain Sing anTi^oiher, 7 W. B. 269. [Mar. 14, 
1867]. Not arbitrarily, but for good cause ; the fact of of tho parties to the agreement 
revoking his submission is not a sufficient cause within the meaning of s. 326, Act Vlll., 
1859 (corresponding with ss. 523, 624, Act XIV., 1882). — Pcstnujee Nusserwanjeo 0 . D. 
Manockjoe and Co., 10 W. B. 61 (P. C.) [July 17, 1868]; Mussamut A blakhee Kooer 
and another 0 . Oodun Singh and others, 15 W. B. 331 [Mar. 29, 1871] ; Bam Coomar 
Shaha 0 . Kala Chand Sbaha and others, 21 W. B. 395 [Mar. 25, 1874] ; Badha Mohun 
Boy and others 0 . Baj Chuuder Shah and another, 22 W. B. 622 [Sep. 10, 1874] . 

Whbbe the order of the Court which made the reference to arbitration declinTi^? to 
pass judgment according to the award is reversed in appeal, the lower Appellate Court's 
order is open to special appeal, the above section applying only to tho Court by which a 
case is referred to arbitration. — PurosnatR Dey and an(g)her« 0 . Nobin Chundor Dutt, 12 W. 
B. 93. [June 28, 1869.] See Bykunt Nath Mookerjee 0 . Prionath Chose, 22 W. B. 447. 
[Aug. 18, 1874.] 

ALTnouGH no appeal will lie under this section agiiinst a judgment passed according 
to the award as proscribed du s. 327 (corresponding with s.*525), an appeal will lie, under 
8. 11, ^ct XXIII, of 1861, against an order made in execution-proceedings trken upon that 
judgment. — Himutoollah Chowdliry 0 . Bibee Hurun, 13 W, R. 62. [Jan. * t, 1870.] 

Where a suit has been referred to arbitration by an order Court, and the Court 
afterwards gives judgment according to th^ award made upon such reference, such judg- 
ment is final, and no appeal lies therefrom- — 1 Hay. cG6 (Marshall 163) ; Shaikh Elahee 
Buksli gud otheirs 0 . Shaikh Hajoo and another^ 14 W. R. 33 [June 7, *1670]; Gour 
Ohunder Bbi^tjl^harjee 0 . Sodoy Chuuder Nundee and others, 17 W. B. 30 [Dec. 1, 1871] ; 
Maharajah Joymuugul Singh Bahadoor 0 . Mohhn Bam JViarwaree, (P. C.) 23 W. B. 429 
[Mar. 11, 1875]. See Lalla Ishuree Pershad and others 0 . Her Bhunjun Tewaree and 
others, 16 W. B. R B. 9. [May 23, 1871.] 

The addition, in a judgment according to an award, of a trifling direction upon a 
matter not referrda to the arbitrators, which was quite separable from the other^arts of 
the award, and did not affect the decision on the matter referred, was held not tb affect the 
finality of the judgmenfi — H Iro Soonduree Debee and others 0 . Sreedhur Bhuttacharjee 
and others, 17 W. B. 362f [Feb. 21, 1872.] 

a * 

A DBAiEB was hold to be in accordance with the awarfi, and therefore final under this 
section, although it did not embody a suggestion of t^o out of three arbitratoss, which 
suggestion the first CourC dealt with as mere ^urpl usage.— Siirboree Kant Bhuttacharjee 
e/Anadya Kant Bhuttacharjee, 30 W. R. 226, [June 24, 1873.] , 

As long as the order of a Munsif quashing an arbit^tiou-uwai^^qiibsists in full form, 
ijie award cannot said to exist as a binding award between the partisB. — j^itzpatriok (D.) 

V. Maouaghten (E), 21 W. B. 261. [Feb. 11, 1874.] 

The term ‘‘Judicial proceeding,” as used in Act X. o| 1877, s. 2, must be understood 
to mean a judicial proceeding of the same nature as a suit, fir such proceedings as are 
referred to in ss. 333, 522, 626, and &31. The definition given in Act K. of 1872 is not 
B^ ^liO able. — Dalpatbhii Dhagubh4i 0 . Amarsang ^henxi Bh4i, 1. L. B., 2 Bom. 668« 
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The sharers of a joint undivided estate a^€{>d in writing that such estate should be 
partitioned and the accounts thereof settled by arbitration, and named one of such*.)harers 
as arbitrator, and .agreed that be should settle all the accounts, show the rurpUis at each 
sharer’s ciredit, and prepare lots, iufter partition of the lands and hoie^es oomprebended in 
such estate, and have them drawn withiu'^one year frvuii the cumpleiiou of the partition. 
Subsequently one o,f su 4 !h sharers applied, under a. 52^ of X. of 1877, to have such 
agreejnent filed in (Jourtf The other sharers not objecting to this course, such agreement 
was filed it.^;prdingly, aim j^.he case was referred to such arbitrator. The af-bitrator made 
an award, wh^r(^l:^:he 'partitioned such estate into lots, assigning some only of such lots 
by name, tind whci'ein he stated that he had not bee‘a abit i-o settle the accounts owing to 
the default .of the and tlmt, considering that the ]>jirtition sheuld take effect 

without auji delay, he* uVi not ask for further time. Ho further stated that “all the 
parties state that the;; will adjust the accounts after renewing the agreement,” and he 
requested that the uuassigned lots might be drawn in Court. The Court made an order 
coufirming the award, and, it being objected that the settlement of the accounts should 
not be postponed, but that th( \ siioiiM lie settled as agreed, directed that the arbitrjitor 
iihould settle the account.*!, au(j!gave him a year’s time for that purpose, and, some of tho 
parties not being willing to draw the unassigned lots, direrteU ♦he distribution of such 
lots “ in reference to the age and number” of the sharers. Hetff that such order was a 
'‘decree” within the meaniuj^ if ss. 2 and 522 of AVt X‘ of 1877: that the arbitrator 
«bould himself have draw’u lots, or he should have made the parties draw them ; but, 
inasmuch as it would not have strained the agreement to have .«u(ih lots drawn in Court, 
•and DO objection had been taken to the arbitrator not having himself drawn them, it was 
not incurabent on the Court to have remitted the award in order that the arbitrator 
might have drawn them ; that the Court, however, should nob have distributed such lots 
in the manner it had done, but should ha\(' drawn a lot for eacdi person, and in acting as 
it bad dune it had acted contrary to the award, and for that reason its decree could not be 
mi^tained: and that, ^n conlirming the award before Die account hiid been settled and 
anraward made in re'-pect thereof, the Court had acted crroneiisly, inasmuch as the award 
had left undetermined a ver 3 ' irniiortant matter, ctr., tlio settlement of tho accounts, and 
the Court should, under s, 62i> of Act X. of ,3877, Wave reminded the award for the ro- 
'Consideration of the arbitrator, amj^ sun it had power to remit, it upon such terms as it 
thought fit, the Court could have allowed one year, if necesairy, for the settlement of 
the accounts ; and on Mils accoautv, and also because the Court had made an order post- 
poning the settlement of the accounts, and thereby’ made an order contraiy to and in 
excess of the award, its decree ^must be reversed. — Sadik Ali Khan v. Imdad Ali Khan, 
I. L. K., 3 All. 286, i:Xov, 16, 1880,] 

The power to file an award inclndos the power to inquire if there was a submission to 
arbitration, and this question is concluded by the decree, w’hich is final under ss. B26 and. 
•522 of the Code of ‘Civil Procedure.— Michiyraya Gunivu v. Sadasiva Parama Qdruvu, 
I. L. R., 4 Mad, 319. [Dec. 5, 18H1.1 

S. 522 of the Code of Civil Procedure, 1877, which provides that no appec! shall lie 
from a dertrcc upon an award, except in so far as the deerpo is in excess of, or not ih 
accordance with, the award, a«sumoR tliat the award has bcpi\ regularly and properly 
passed by arbitrators duly appointed. Wh^w^ two of five arbilralors nominated by the 
parties to a suit, and appointed by the Cbiirt, hud nob consented befove, and, after appoint- 
ment, declined to act, and the Court appointed two arbitrators in their place agaiust the 
cousen^ of one of the parties to the suit, held that, under the ciroumsiances, the appoint- 
ment of the n/;w arbitrators was not warranted by the provi.siops of s. 610 of the Code 
of Civil Procedure, and the order of reference to suoh^arbitnilors, the award made by 
them, and decree passed upon tho award, were illegal. Hehl klso that the Hi^h Court 
could set aside the decree under tho power given by §. 622 of the Code of Civil Proce- 
dure.— rPugardin o. Moidi(l, I.*L. 11., 6 Mad. 414. [April 33, 1882.] 

A basE was referred to the arbitration of five persons, \iith a proviso that, in the 
event of any two of the arbitrators Ijeing ^sent, the uebitration should be continued by 
the other threcC Tih> of the arbitrators named wore the plondors on either side, and 
the.se two, with the consent of the parties, ceased to act as arbitrators, but argued the 
mal)ter before 4)he other arbitrators. Held that the award made by th<> other three arbi- 
trators named was a valid award. — Dobendra Nath Shaw v. AuBhoy Churn Bagchi, I. Lr. 
a., 9 Cal. 905. [May 14, ISSg.] 

Held that an nppeaf lies from a decree passedt in accordance with an award when 
such decree is iifipiigne4 on the ground that there is no award in law or in fact, upon 
which judgment and decree could fo%)w under s. 522, Civil Procedure Code. JoTmungul 
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Siligh Bahadoor i». Mohun Bam Murwsteo (3 Siitb. P. 0. C. 146 ; 8. C., 23 TT. B. 429), 
and Bhagirath v. Bam Ghiilnm (1. L. ft., 4 Aft. 283) observed on. — LacUraan Dis v, Brij- 
pal, I. L. B.,6i4U. '74. [ Jan. 22, 1884.] • . ' . 

The question wfiether, under of the£Jodo*of CiviJ Proced[ure, an appeal will lie 
against a deereo given in iMicgnJaiiciif with an iward, depends upon^liether the award upon 

which the dwree is bused is valid and legal award. A plaintifilnnd some of the d^end» 
ants to a suit ^pliod to refer the suit to arbitratioiv (certain otner of the d^irtldants not 
having joined in the appli(5atff>n) ; an award was posset, and a decree accordance 
with such award. The plain tiff« objAted to the validity of the award^n tne ground* lltat 
aft the parties the suit liad not joined in referring the suit to*i]^trfttion ; tile object '■ri 
was dismi.ssed, and judgment given in accordance with tlie awird* Held tbit an apr. \l 
would he from a decre di.-flnissing the objection and c*on firming thqiaward ; but that, uiiaer 
the special circumstances of the case, j ustice was so (dearly in favour of the ""iew that the award • • 
was good, that the Court, although not entirelj- approving of certain decisions of the High 
Court (Shinath Biswas v Kishen Mohun Mookerjee (5 W. R., 1110), Ram Soonder Moo- 
kerjee ». Ram 8hurun Mookerjee (6 W. R. 25), Doorga ^ftiurn Tliakoor v. Rally Bose 
Hazrah (10 W. R. d^llJ^s Bishoka Basia v. Annnio Ijaft Vain (4 C. L. R. 05), which laid 
down that such an award is g(X)d, notwithstanding Uiat some of tlio^*arlies to the suit may 
not have joined in the referemlb tolirbitration, did not tMnk fit to cliiTer from those deci- 
sions on that occasion.— Joy Vrokish Jjall v. Sheo Gh>laSl||8iiigh, I. B. R., 11 Cal. 87* 

[S3p. 12,1884.] 

The arbitrators to whom the matters in difference in two suits for money were re- 
ferred to arbitration made an award for payment to the plaintiff of certain sums by the 
defendant, and further directed that these .sums should he paid by eerlain instalments^ 

The plaintiff preferred objections to the award, in so far as it directed payment by instal- 
ments; aud the Court, holding that the arbitrators had no power to make such a directiou, 
modified tlie award to that extent, under s. 518 of the Civil Proc]jdure Code. On afmea], 
the Bustrict Judge, while allowing the power of the arbitrators to direct payment b^u- 
stalments, reduced the number of instalinonts which had been ti.xod. JTeld that the decree 
of the first Court not being in acefirdaruje with the award, an a]>poal lay to the Judge, 
with refereiK'e to s. 522 of^the Code. Held also that ts it Was clear t*’at tlie reference to 
arbitration gave the arbitrators full powers, not only as to the amount ‘ > fie paid, but also* 
as to the manner of payment, the lower Apf)eftate Court was wronj# in reducing the num- 
ber of instalments which had been fixed. Per Maliiuood, J. — The word “ award ” used 
in the last sentence of s. 522 of the (.''ode must be under^too^l to mean an award as given 
by the arbitrators, and not as amended by the Court under s. 518. The words “ in excess- 
of, or ;iot in acrjordance with, tho^iward,” used in s. 522, wore intended Wn enable the 
('ourtof appeal to chock the improper use of the power conferred by s. 5i — JawaUar 
biugh V. Mul Raj, 1. h. R., 8 All. 449. [May 5, 1886.] , 

623. When any persons agree*iii writing that any difference between Extending to * 
Agreoinont to refer to arbi- them shall be referred to the arbitratfon of any Provincial S> 
tration inffy bo filed in Court, person iiauipd iu the agreemtmt or to be appoint- Courts, 
ed by any Court having jurisdiction in ttie matter to which the agreement • 

relates, the parties thereto, or any of them, may apply that the agreement 
be filed in Court.* ' • 

The application shall be m writing, and shall be nuipbered and register- 
Applic.'ition to be numbered ^3 A suit between one or more of, th^ parties 
and registered. I interested or claiming to be interested as plaintiff 

or plaintiffs, and the dthers or other of them as defendants or defendant, if 
the application have been presented by all the pasties, or, if otherwise, be- 
tween the applicant as plaintiff and the other parties &.i^dcfcmdants. 

On such application being made, the Court shall direct notice theerof to 
to show cause given to all the parties to the agreement other 
against filing. than tlie applicants, recyiiring su^h parties to show 

cause, within the time specified in the notice, why the agreement should not 
be tiled. • 

If no sufficient cause be shown, the Court* in^y cause tint agreement to 
be filed, and shall make an order tf reference thereon, an^l may^also nominate 
the arbitrator, when he is not named therein, and the parties cannot agree 
as to the nomination. t 
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TJn1>eb Act X. of 1877, bs. 623 and 625, {^artUta to a suit, as well as penons not enf^ag-' 
•d in litigation, may agree to refer matters in dispute between them to private fSTbitra* 
tiou without the intervention of' the Court, and may apply to have the agreement filed ; 
and the mere fact that the suit is spending with respect to the matters in dispute is not of 
itself a sufilcieiit reason to induce the Court to refuse^o file the agreement.— Harivalabdda 
Kalliand&s v, Utamcharv^ Maneckchand, I. L.rB., 4 Bom. lx> [Feb. 13, 1879.] See also 
Khemna Gowala v. Bud(j^oo Khan, 1. L. B., 6 Cal. 251. [Ju2y 6, 1880.] ^ 

The sharen^jefj:^ joint undivided estate agreed in writing that such estate should bo 
pi^rtitioued auh tlu,^ccouuts thereof settled by arbitsation; and named one of such .«diarere 
as arbitrator, and agreed l^°’t ho should settle all the accounts, show the ,^i^urplus at each 
sharer’s credit, and preparp, lots, alter petition of the lands and houses comprehended in 
such estate, and have tpem drawn within one year from the cofiipletion of the partition. 
Subsequently one of such sharers applied, under s. 523 of Act X. of 1877, to have such 
agreement filed in Court. The other sharers not objecting to this course, such agreement 
was filed accordingly, and the case was referred to such arbitrator. The arbitrator made 
an award, whereby he partitioned such estate into lots, assigning some only of such lota 
by name, and wherein he stated that he had not been able to settle, the accounts owing to 
the default of the parties, and that, considering that the partition should take effect with- 
out any delay, ho did not ask fg^^ furthcr time. He farther slated that ** all the parties 
state that they will adjust the^‘f;counts after renewing the agreement,’’ and he requested 
that the unassiguod lots might be drawn in Court. The Court made an order confirming 
the award, and, it being objected that the settlement of the ac'counts should not be post- 
poned, but that they should bo settled as agreed, directed that the arbitrator should settle 
the accounts, and gave him a year’s time for that purpose, and, some of the parties not 
being willing to draw the unassigued lots, directed the distribution of such lots ‘’in refer- 
ence to the age and number” of the sharers. Held that such order was a “decree* 
within the meaning of s^. 2 and 522 of Act X. of 1877 : that the arbitrator should him* 
sel^nave drawn such lots, or he should have made the parties draw them ; but, inasmuch 
as it would not have strained the agreement to have such lota drawn in Court, and no ob- 
jection h?d been taken to the arbitrator not having himself drawn them, it was not in- 
cumbent on the Court to have remitted the awarU in order that the arbitrator might have 
drawn them : that the Court, however, should not have distributed such lots in tho man- 
ner it hod done, but vhQuld have drawn a lot for each person, and in acting as it had done 
it had acted contrary to the aw'ard, and for that reason its decree could not be maintain- 
ed : and that, in coufimiiug the dw'ard before the accounts had been settled and an award 
made in respect thereof, tho Court had acted erroneously, inasmuch as the award h-'d left 
undetermined a very important matter, viz., the settlement of the accounts, and tho 
Court should, under s. 520 of Act X. of 1877, have remitted the award for the reconsi- 
deration of tho arbitrator, and, as it had power to remit it upon such terms as it thought 
fit, the Court could have allowed one year, if necessary, for the settlement of the accounts ; 
and on this aooount, and also because the Court had made an order postponing the settle- 
ment of the'dccounts, and thereby made an order contrary to and in excess of the award, 
its decree must be reversed.— Sadik Ali Khau v, Imdad Ali Khan, I. L. B., 3 All. 286. 
[Nov. 16, 1880.J ^ t 

Ih an agreement to submit to arbitration, which was filed in Court under the provi- 
sions o2 8. 523 of the Code of Civil Procedure, it was stipulated that the decision of the- 
arbitrator should be accepted as final, and that no appeal therefrom should be made by 
either pxity. Held thi^ this stipulation did not prevent the Court from setting aside the 
award on othe .ground of misconduct on the part of the arbitrator. — ^rla Banga e. 
Kalapalli Beddi Sithaya, 1. Ii. B., 6 Mad. 868. [Feb. 13, *1883.] « 

Held by the Full Bench (Oldfield, J., dissenting). — That^an order refusing to file 
in Court an agreement to refe^ to arbitration is not appealable. Per Oldfield, J. — That- 
such an^order is appeala^, and the court-fee payable on the memorandum dt' appeal is 
an ad-vdlorem fee compi^^d on the •value of the subject-mattei; in dispute in the appeal. 
Jauki Tewari o. Gayan Tewari (I. L. B., 8 cAll. 427) distinguished by Stuart, C. J., and 
followed by Oldfield, Daya Naud o. Bakhtawar Singh, 1. L. B., 6 All. 383. [F^. 

16, 1883.] , 

IH an agrseement to refer certain matters to arbitration, which .was filed in Court 
under s. 523 of the Civil Procedure Code, and on which an olUer of reference was made 
by the Court, no provision was made for difference of opinion between the arbitrators, 
by apwntiDg an*umpireH>r otherwise. The arbitr^itors being unable to agree upon the 
matters referred, Che Court, on the application of one of them, appointed an umpire, and 
directed that the award should be simmitted on a particular date. An award was made 
by the umpire and one arbitrator wnhout the concurrence of the other arbitrator, and 
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■Ubmitted to tho Court, which passed \ decree in aooordaDce with its terms. Od appeal 
by thw defendant in the case, the District Judge reversed the decree. Held that an ap- 
peal would lie to the Ju^ge from the dec^ of the first Court, where there had h^n no 
legal award such as ihe law contemplated.' I^hman D|9 tr. Brijpal (f. L. B., 6 All. 174) * 
referred to. Held that in the present case these had been, no legal award such as the 
law contemplated, inasmuchiMis theligreemgno to refer gave the Court no power to appoint 
an umpire, and required that tho award should be made by theiarbitVatorB named by the 
parties. HelSt that s. 509 and the othdi* sections preceding s. sis of the Civj^JMftedure 
Code, relating to tho powef of the Court to provide*for diffelreLce 9^ omnl^ among the 
arbitrators, were only mode apidioaWe to cases coming under s. 6^ a^Ki^as their provi- 
sions wore GOipjistent with the agreement filed under that seoi^Sfr Held ajso that t no 
defendant was not precluded from appealing to the Judge fr^n *the first ^urt’s dec”''e 
because ho had not applied to set aside the award within the ten ^ys alio wed by art. xCj, 

Mh. ii. of tho Limitation Act, inasmuch as that article applied 1)0 applications referred to ^ ^ 
in 8. 522 of the Civil Procedure Code, i. e., applications to set aside an award on any of 
the grounds mentioned in s. 521, and the defendant did not contest tho award on any of 
those grounds. — Muhammad Abid 0. Muhammad Asghaj^ I. L. It., 8 All. 64. Deo. 14, 

1886.] ^ ‘ . 

624 . The foregoing «pro,visions of this ch^ter, so far as they are con- Extending 
Provision, of ohaptor np- «8tent with any agreVent so filed, shall be appli- 
plicabio to proceedings under cable to all proceedings under an order of refer- 
order of reference. ence made by the Court under section 523, and to 

the award of arbitration and to the enforcement of the decree founded 


thereupon. 

Whebk the partner of a firm in their partnership-deed agreed to refer their disputes 
to arbitration, and the reference made in pursuance of this agreement gave the arbitrators 
a power to make partition, but omitted a power to sell, held, on*the award being a 
rule of Court, that the Court had no power, under s. 326, Act VlII. of 1859, to order the 
sale of certain property of which lihe arbitrators were unablo to make partition, and the 
sale of which they reconynended on tl&.t ground. — Qhuuiiimoney D^ssee and another v, 
^istarinee Dossee, 3 C. L. B. 367. [May 30, 1878.] * 


The sliarers of a joint undivided estate agreed in writing thift %uch estate should be 
partitioned and the accounts thereof settled by arbitrable, and named one of such sharers 
as arbitrator, and agreed that he should settle all tho accorints, show the surplus at each 
sharer^ credit, aud prepare lots, after partitiou of the lands and houses coiiy>rehendcd in 
such estate, and have them drautf within one year from the completion of t^o partition. 
Subsequently one of such sharers applied, under s. 523 of Act X. of 1877, ' ^ nave such 
agreement tiled in Court. The other sharers uot objecting to this course, such agreement 
was filed accordingly, aud the case w'as referred to such arbitrator. The arbitrator made 
an award, whereby he partitioned such estate into lots, assigning some only^of such lots 
by namCf and wherein he stated that ho had uot hpen able to settle the accounts owing 
to the default of the parties, and that, consid^ng that the partition should take effect 
without any delay, he did not ask for further time. He further stated that ** all the 
parties state that t^oy will adjust the accounts after renewing the agreement,” and ho re- 
quested^ that the unossigned lots might bo drafrn in Court. The Court made aiw order 
confirming the award, and, it befng objected that the settlement of the accounts should 
not be postponed, *but that they should be settled as agreed, diristed that the arbitrator 
should settle the aocouiite, and j^vo him a year’s time for that purpose, and, spme of the 
parties not being williujlJ’TO dra\ the unassigned lots, directed the distribution of such lota 
in reference to the age ii!lbd number ” of the sharers. Held that such order was a V de- 
cree” within the meaning of ss. 2.;ttd 522 of Act X. of 1^7 '• that the arbitrator should 
himself hate drawn such lots, or he should have made the parties draw them ; but, inas- 
much as it would not ha^t® strained the agreement to have suodtlots drawn in Cqurt, and 
DO objection had been taken to the arbitratoi^not having himself drawn them, it was not 
iiibumbent on the Court to have Remitted the award in order that the ^arbitrator might 
have drawn them : that the Court, however, should not have distriMited such lots in the 
mannor it had done, but should have drawn a lot for eadh person, and in acting as it had 
done it had acted* oontraijy to the award, and for that reason its decree could not be 
maintained : and that, in confirming the award before the accounts had been settled and 
an award made in respect thereof, the Court had acted erroneously, inasmuoh as the award 
bad left undetermined a very import anatter, viz., the settlemenc of the accounts, and the 
Court should, under s. 620 of Act X. of 1877, have remitted the award fdr the reconsidenu 
tion of the arbitrator, and, as it bad power to remitit upon such terms as it thought fit. 
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tile Court could have allowed one year, if necessaiiy, tor the settlement of the accounts y 
aud on this account, and also becsiuse the Court had mode an order postponinK the settle* 
iiieuts of the accounts, and thereby made au order contriiry to and in excess, of the awards 
i s decree must be reversed.— Sadik Ali Khan v. Imdad Ali Khan, h L. R., 3 All. 280^ 
Nov. 16, 18#>.] . ' . s 


J.xtcnuujt/ to 
Provinciitl 
C. Courts. 


625 . When any' ^natter has inferred to s^rhitration without tlio 
Mn matter He- intervention of a Court of Justice, ai/u an award 
tcrred to arbitrat:OT vtho'ut has been made thereon, ifny person int4*rested ia 
inioi-ventioii of Coirfi/.s award may apply to the Cf>iirt of th^* lowest 

;rrAde having jurisdictsK;^ over the matter to which the award rel&tes that tho 
award be filed in Court. ^ 


The application shall he in writing, and shall he numbered and register- 
Application to lie uuml>er- ed as a suit between the applicant as plaintitf and 
o'l and registered. the other parties as d(‘fendanta. 

The Court shall direct notic<i to be given to the parties to the arhitra- 
Notice to parties to arbitr a- tioii, other than the applicant, rct^uiriiig them to 
t'«n. cause, within a time speci bed, why tlie a^vard 

i^hould not be tiled* 


Therp ia no appeal from an order roftising to tile an award under this section. — 
Vaithialinga Pillai r. Rathvam Pillai, 4 Ind Jur. 392. 

Except in the cases mentioned in the Act, there is no appeal from a deeree which is- 
passed in terms of au award.— Man ji Preinji Shet #>. Maliyakai Uoyapen Korja Kaji. 4 
i nd. J ur. 396. 

if SUBMISSION to private arbitration need not be put in writing to lie v?di(l, and a 
private award made in pursuance thereof will be resj>er.ted^b}' the Courts if duly perfonned. 
Koth subni(?isioii and award may be proved witlio\'t ihrarnumah.- \V. H , Sp. 76. [Peh. 
JH, 1864.J See Mudhoo Munj!)e w. Kajali Nilinonee ISin.;di Deo, 18 IV. E. 533. 

1 Dec. 9, 1872.] 

There is notbing’in Act VIIT of 1851) to prevent parties, who have a suit pending 
in Court, to submit the subject-matter of that suit and other matters in dispute to arbi- 
tration under this scctiou.— W. R. Sp., Mis,, 21. (April 19, 1864. j 

Award should be filed in Court. Elfect of not fiKng a.s laid down in s. 327, Act 
1859 (corresponding with ss. 525, 226, Act XI V^, 1882). — 8ooplinl JSing and others 
r. Methoo Sing and otlrers, 1 W. E. 163. [Sep. 22, 1865. J See also Laiiu Mewu Lull 
Sree Mahato, 25 W. E. 152. ( Peb. 26, 1876.] *' 

The benefit of this section will be lost if the application for enforcement of an award 
t r private arbitration be not made witlu!! 6 months.— -Bhyrub Jhar. Uuuooiuan iJlitt and 
others, 5 W. E. 123. [Peb. 28, 1866.] < 

An axipeal, on the allegatioubf want of consent of parties, lies from the order of a 
lower Cnurt under s. 327, Act Vlll., ISSO*. (corresponding with s. 525, Act XIV., 1882), 
uirecting a private award of arbitration to be filed and ftjforced.— Hulcdlmr 8ungiree iv 
Gnneslh ^qnthal and othei .s, 6 VV. E.60. [dune 30, 1866 ] See also Lalla I.«<huiee Fcrsluid 
smd othcra |f. Hur Bhunjun Tewarce and others, 15 W. E. P. B. 9 ! May 23, 1871] ^ 
I'rotap Chuiidor Eoodro ». Huro Mouee Dossia, 24 W. E. 188 (diLe 28, 1H75J. 

I 

Fossesbion under a private award of arbitration would suilh^e to make the award 
valid, un^er cl. iJ, s. 3, Eeg. VI. of 1813, without the intervention of the Court.-, Mohesli 
Chunder Aloiter and other^ r. Buloram Moitcr and others, 6 W. E. 91. [July 17, 1806.] 

An order rejecting an application to fi1e>«an award under this section is not a decree, 
and is therefore ©ot appealable.— Baboo Chintamun Singh r. Eoopa Kooer, 6 VV. E. 
Mis., 83 (Aug. 31, 1806]; Drganibiiree Dossee «. Froornauund Dey aiidothers, 7 W, 
E. 401 [April 24, 1867]; Eaj Coomar Singh v. Kalee Churn Singh and olher, II IV. 
R. 57 [Jan. 2*1, IK.9]; Modhuo Soodiiii Dars r. Chloito Ck.«rn DaSs, 12 W. E. 85 
(June 26, 1869]. But we Kiioda Buksh v. Mowla Buksli, 14 W. R. 255 [Aug. 25, 
1870]; l^dia Ishuree Persjgud abd others liur Bhunjun Tewarce and others, 15 W; R. 
P. B. 9 [May 23, 1871] ; Mussamut Syudoonissa o. Pida llossein and others, 12 W.. 
I'. 182; ljuiy 16, 1 h 69]. Even though the order award co.sts.-— Freonath Chowdhry i;» 
Eumdhau and others, 11 VV. E. 104. If^ub. 8, 1869. J 
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A PRIVATE award may be valid a\d bindinpr, though no proceedings under 8. 327, 
Act V1II-, 1®59 (corresponding withiss. 625, 526, Act XIV., 1882), have been taken 
to enforce it.^-^aboo Sufubjoet Narain fiingh r. llaboo Gouree Perslieid Narahi Sing and 
another, 7 W. [Mar. 14, 1867.]^ See also !l^myad Sahoo o. Doolar Salioo, 9 

K. 441 [April 3, 1868 J ; N ursingh* Gariwan Puttoo Ostagur, 20 W. It. 420 [Sep. 5, 

A SMAL:|^Gau..d Court dias jurisdiction, under this section, to entertain af^^j^ioatioii 
to die a priv^e arbitration-award relating to a debt pot exceeding the anuierff^^gnizablo 
by such Court if theP defetidant resides within its jurisdiction.-'^Jsdl^Puruiuanica /'. 
Sefaetullah Sheikh, 10 W. U. 85. *[JuQe 27, 1868.] See Musgpimrt Banco v, Narain 
Sahoo, 13 \V. Jl. 233. [Feb. 26, 1870.] 

An application to eiforce an arbitration-award under tli» ^ction may le made with- 
out any valuation of the suit. — Khoda Buksh v. Mowla Buksh; A W. R. 265. [Aug. 28,^ ^ 
1870 .] 

The above section incorporates the provision of s. 522 as to the finality of th«. ad«f- 
tnerit given according to the award, and puts the award filgd under s. 525 in the same posi- 
tion as the award fil^ under s. 522. Where a Court files an arbitration -award, andt passes 
a decree, that decree is Iinal. — Sreeuath Chaiterjee v. Kylash Chunder Chatterjee, 21 W. U. 
218. [Feb. 10, 1874.] • • 

When a private award between parties is filed in ^ Court under this section, tbo 
prescribed course is for the Court to give judgment and iiass a decree, and not to order 
execution before such decree has been passed. — Sahib Ram Jha v. Kushee Nath Jha and 
others, 21 W. R. 295. [Feb. 26, 1874.] 

On an application under this section to have an award filed in Court, it was held that 
the word “award” an used in the plaint must be takcu to include the w'holc document 
which is scheduled to the plaint, i.e , the formal judgment as well ils the decree. — Chowdhry 
Murtaza Hosscin v. Mussaniut Bibi Bechminissa, 26 W. R. 10 fP. C.). [July 13, it^76. ’ 

It was decided by the Full Bench in Bala Ishuri Pershad v. Hur Bhunjun Tewaree 
(15 W. R. F. B. 9) that the qucsfiou of 4lie existence of a legal award is one wifioh is open 
to appeal, but that wbeu ]^ho existence oT the award li*8 bdbn finally determined, and judg- 
ment is given in accordance with the award, then there is no appeal. — Babur Meah /\ 
Jumun Meah, 2 0. L. R. 302. [April 3, 1878.] • • 


Under Act X. of 1877, ss, 523 and 625, parties^ a suit, as well im persons not en- 
gaged in liligatioti, may agree to refer matters in dispute between them to private arbitra- 
tion \ftthoiit the intervention of the Court, and may apply to have the agreement filed ; 
and the more fact that the suit i^ pending with rpspcct to the matters in dispute is not of 
itself a suillcient reason to induce the Court to refuse to file the agreement. — Harivalab- 
das Kulliaudas v. Utumchand Maneckcliand, I. L. R., 4 Bom. 1. •fFeb. 13, 1879,] See 
also Khernna Gowala v, Budoloo Khan, 1. R., 0 Cal. 251. [July 8, 1880.] 

WitEHK ail arbitration-bond provides that the matters in dispute refc'- eft to the arbi- 
trators ihay be taken up and dealt with serialm^, aftd the av\ard delivered bit by bit (kliurd 
khiiad), it is not necessary under a. 327 of Act ^lll. of 1859 (corresponding with ss. 625, 
526, Act XIV., 1882) that all the matters referred 'O shftuld have been decided before tlio 
first portion of thewaward dealing with some onjy of the subjects in dispute can bejiled. — 
Brimoti Shoshomukhl Dabir v. Npbin Chunder Roy, 4 C. L. R. 92. [Feb. 17, 1879.] 

A Subordinate Judge, although invested with the jurisdiction of a Sm£9ll Cause 
Court Judge, does not. on that account, become a Small Cause CourX Judge, nor his 
Court such a Court witftin th8 meaning of Act X. of 1877. He therefore has power, 
within the limits of hii^ ordinary pecuniary jurisdiction, to receive and file awards of 
arbitrators under s. 525 of that Act. — Balkrisbiia v. Lakshman, 1. B. Rt, 3 Bom. 219. 
[April 3, *879.] * • 

WdliN a Court has^refuaed to flio an aa'ard upon an applidlltion undar g. 02.>, Civil 
Procedure Code, no appeal lies against such decision, which is an order, and not a decree ; 

the High Court can interfere under s. 622. An award made uiides s. 626, which is 
partly within and partly exceeds the terras of the submii^sion to armtration, cannot be en- 
forced by summary procedure under s, 626, as to such portion as does nqt exceed those 
terms. To refer ffo arbitiy tion questions arising on the construction of the award and 
questions left undecided by it is a matter beyond the scope of an agreement to submit to a 
scheme for the future management of a devasam as ret^rdi conduct of suits, granting of 
demises, custody of property, collcctron of rents, appointment and remojval of servants, and 
defrayment of current expenditure. — R. Ry. Mana Vikrama, Z&morin, Mah4r&j4 Bahadur 
of Calicut V. Mallichery Kristuan Nambudri, B L. f ., 3 Mad. 68. [July 26, 1880.] 
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^ Per SPANirifi, J, — An order refusing an appVcation to file a a private award in Court 
IB appealable as a decree. Jokhun Rai v. Buoho Ltai (N. W. P. H. C. B. 1868, p. 868) 
and Hjissaini Bibi r. Mohsin Klian (I. L. R., 166) impugned an<L distinguished : 

^ ishnu Bhau Joshi «. Ravji Bha^ Joshi (I. L. R., 3 Bom. 18) distinguishei. Per Stuart, 
C.J. —An order refusing an application to. file a private award in Court on grounds not 
mentioned in ss. 520 and 521 is a decree, and appealabie as speh. — Janki Tewari o. Gajan 
Teivari and another; I. ii R., 3 All. 427. [Jah. 11, 1881.] 

By the Ifea^dment. the plaint, a case under s. 626 of AotX. of 1877 was taken 
out of the s(*g5W^V chap. 37 of that Act. Held that fhis being so, the decree of the 
Cdurt of first instance was appealable. Held also, where a private award determined a 
matter not deferred' to arbitration, that a claim under s. 525 of Act X. of ^1877, that .such 
aw'ard shoutU be filed in Court, was properly dismissed. — Juila Singh and another o. 
Narain Das, I. L. R., srAll. 641. [Mar. 4, 1881.J 

Matters in dispute were referred to arbitration without the intervention of the 
Court. An award was made, and upon an application under s. 525 of the Civil Procedure 
Code to file the award, one of tVe parties showed caused why the award should not be filed, 
and the Subordinate Judge held the objection to be good. that no appeal lay 

Sree Ram Chowdhry o. Deuobundhoo Chowdhry, I. L. R., 7 Cal. 490. [May 25, 1881.] 

The term to show cause/’‘^in sa. 625 and 526 of the Code of Civil Procedure (Act X. 
of 1877) does not mean merely to allege cause, nor oven to make out that there is room 
for argumoiit, but both to allege cause and to prove it to the satisfaction of the Court. 
Matters in dispute between the parties were referred to seven arbitrators without the in- 
tervention of a Court. The arbitrators, or so many of them as could be got together, held 
sittings extending over some months, and at each sitting they came to a decision, either 
unanimously or by a majority, on different questions submitted to them. These decisions 
were.eutered on the min^'tc.s of their proceedings ; and at their last sitting the arbitrators 
all Agreed, and informed the parties, that the decisions so arrived at constituted the final 
award, and gave directions for embodying those decisions in the shape of a formal docu- 
ment, which was drawn up on a subsequent day, but was signed by four only out of the 
seven arbitrators. The remaining erhitrators not being asked Ijp sign it, they Dover did 
sign it. Held the actual award was on oral award made by all the arbitrators on the 
last day of their joint sittings, and the drawing up of the formal award was a purely 
ministerial act to give effect to tlio previously completed judicial act. The omission to 
take the signature of the minority of the arbitrators to the document, which form^ the 
record of the award, was not fatal to the award. Amongst other matters the arbi^ratora 
were asked to make a division of certain fields to which the parties wero equally entitled. 
The arbitrators decided tlio other matters, but as regard*^ the fields said that it was incon- 
venient to do so in consequence of the rains, and ordered the parties “ to receive the profits 
half and half, and tx> pay the asses.smeiit lialf apd half.” Held that the award left undeter- 
mined one of the principal subjects of dispute ; and as the Court had no power to remit the 
award to the arbitrators, the applicant was entitled to a judgmeiit .setting aside the order 
for filing the award. — Dandekars v, D^udekars, I. L. R., 6 Bom. 663. [Aug. 14, 1882.] 

Wkebe an award was made' and sign^ by the arbitrators on the 5th of August 1881, 
but w^ not delivered to the parties till the 13th September following,, aemble that an ap- 
plication to file the award, made on the 25th of February 1882, under the provisions of 
8. 625 of the Code of CivJl Procedure, was not barred by limitation. It ift clearly the inten- 
tion of the Legislature that a party to an arbitration should have six months to enforce the 
award, under s.*525 of the Code of Civil Procedure, from the time when he is in a position 
to eiiforco it. Under ss. 525 and 526 of the Code of Civil ProcfWe, the Court has full 
power to enter into the question of the siifliciency of the cause shown agaiust the filing in 
Court o(an award. Daudekarvo. Dandekars (1. L. B.f 6 Bora. 663) followed ; Ichamoyee 
Chowdhranee v. Prosunn^Nath Chowdhri (I. L. R., 9 Cal. 557) dissent^ from. Aner 
an award has been made and handed to the parties, the functionr of the arbitrators cease. 
They have no power afterwards to deal with^an application for review of their decision. — 
In the Matter of*the petition of Dutto 8ingh ; Dntto Singh e. Dosad Bahadur Sinah. 

I. L. R., 9 Cal, 675, [Jan. 17, 1^83,] * * 

No appeal lies from an order upon an application to file sfltd awarh under s. 525 of 
the Civil Procedure Code. Upon an application to file an award under s. 525 of the Civil 
Procedure Code, the Coui^ to ifhioh the application is made has no jurisdiction to enquire 
whether the defendant has agreed to the terms of th^ instrument referring the matter to 
arbitration, or whether the terms were obtained by fraud. When such objections are made, 
it is the duty of the Conrt to reject the application under s. 525, and refer the parties to a 
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Ye^uUr suit: The ^i*ot)er court-fee u\on an application to file an award under s. 525 ia 
the o^urt-foe prescribed for applicatioi^ and qot the court-fee upon a plaint. — Bijadhur 
Bhagut e. Afo^ohur Bhagut, 1. L. R., IQ^al. 11. [June 1, 18S3.] • 

Whbbk an af^lioation is made under a. 525 of the Code of Civil Procedure to have 
an award filed in Court, and it appe/rs to the C5urt, on causfi shown whj the award should 
not be tiled, that tht^ro is a ftasonable dispute between the partly on* any of the grounds 
mentioned i%B* 5:20 or 521, the application should be dismii^. Under^igOfi of the 
Code of Civil Procedure, i^flicieiit cause may be s^wn by etndavit orv4#m^ petition. 
Sree Ram Chowdhry if. Benobiindhoo Oho* *dhry (T. L. R., 7 Cal. Sashti Charan 

Chatter jee ». Tarak Chandra Chattetjee <8 B. Ij. R.-dlS) referred ^irflC—Ichamoyee Ch5w- 
dbranee a. Proeunuo Math Chowdhri, I. If. R., 9 Cal. 567. 31, 1883. J 

Whek an application is made to a Court to file an award^ii^er s. 525 of the Code of 
Civil Procedure, and an objection is made to the filing of it upon any of the grounds men- 
tioned in s. 520 or 521, tlie proper course for the Court to pursue is to dismiss th" ap- 
plication, and to leave the applicant to bring a regular suit to enforce the award, iH n ioh 
all the objections to its validity may be properly tried and determined. Where no such 
ground Of objection is iiBide'to the filing of the award, and the Court consequentlj^ orders 
it to bo filed, no appeaf lies against that order. — Hurrouath Chondhry o. Nistarini Chow- 
drani, 1. L. R., 10 Cal. 74. ^uue 23, 1883.] ^ 

'Where a matter has been referred to arbitratioif!> without the intervention of a 
Court of Justice, by parties one of whom is an agriculturist, and an award has been made 
thereon^ any person interested in the award may, without obtaining the f:onci Bator’s oerti- 
ficato, apply for the filing of the award under s. 525 of the C-ode of Civil Prociedure, the 
provisions of which are not superseded by s. 47 of the Dekkhan Agriculturists’ Relief 
Act, 1879.— Gan gad har Sakh4ram e. Mahadu Santaji, 1. L. R., 8 Bom. 20. [Sep. 27, 
1883.J 

Held (Oldfield, J., dissenting) that an appeal docs not lie irom an order disailfi^v^ng 
^n application to file an award under s. 525 of tho Civil Procedure Code. Janki Tewari 
e. Gayari Tewari (I. L. R., 3 Al^ 427) distinguished by Stuart, C.J. Tho same case fol- 
lowed by Oldfield, J. — Bliola v. Gobind Payal, 1. L. R., 6 ^11. 18G. [Jan. 25, 1884.] 

Whkbe an ai>plicati5n was made to a Subordii7ate Judge to file all award, and an 
objection was taken that tho arbitrators had made their award sacral months before tlie 
date of the one sought to be filed, thus impeaching tlm identity of the award, and tho 
Bubordiuale Judge, after an inquiry with regard to tho several objecti ns, ordered the award 
to bo g].od, held that the order of tho Subordinate Judge should be si t aside, or the award 
be deemed not to have been filed. Tho only objections which the Court can inquire into 
iiridor ss. 525 and 526 of the Civil Procedure Code (Act XIV. of 1882) are those which 
are specified in ss. 520 and 521, and these relate to cases in whiol^the reference and the 
aw'ard are accepted facts ; but where the objection denies tlm factnm of tho particular award 
sought to be filed, and the objcclioii does not seem to be frivolous, but one giving rise to 
inquiry into difiioult quostious of law and fact, it is not competent for tlr Court to deal 
with thft objection under ss. 525 and 626. In^ such a case the Court should leave the 
applicant to a regular suit on the award as tho basis of his cause of action wherein the 
party urging the objection will have the ad vantage of beilfg defendant rather than a plaint- 
iff. and of having 1141 appeal open to him in the eyent of an unfavourable decision.-<^Sfimal 
Nathu V. Jalshankar Balsukram, (. L. R., 9 Bom. 254. [Dec. 2, 1884.] 

A DOCUMENT^ although headed as an “ award,” and signed by the arbitratoi^ which 
merely recommends a solution of tho questions referred to arbitration, will noUbe treated 
by the Court os an awarj on ar# application made under s. 525 of the Code of Civil Proce- 
dure. — Niiudololl MookePgeo v. Chunder Kaut Mookerjoe, 1. L. R„ 11 Cal. 356. [Mar, 
26, 1886.] . 

The three parties to a deed of partnership agreed that in case of any dis^^ute op 
difference, the matter shquld be referr^ to tho arUtration of persons chosen t)y each 
party to such dispute, and that in case any Mich party should refuse or fail to nominate 
an arbitrator, then the arbitrator Earned by the other party should nominate another arbi- 
trator, and the two should nominate a third person as un^iire. Cerfiiin differences having 
arisen among the three partners, two of them called upon the executors of the third to 
nominate an arbitAitor under the terms of the deed, but they refused to do' so. The first-* 
mentioned; partners then nominated an arbitrator, who in his turn nominated another, apd 
these, having' appointed an umpire, made an award. One of the partners at whose instance 
the nutter in dispute had been referred to arbitration presented an application undec 
s. 625 of the Civil Procedure Code praying that the awiurd might be iilea in Court. , This 
applicatiou was oppos^ by the executors of the thir|l partner, who appeared and lodged 

O. P. 47, 
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Terifled petitions disolosiug grounds of objectioiuwithin the meaning of s. 521 of the 
Code. Beld that the word parties ** as used in |. 625 should not be oonfiued to porsons 
who are actually before the arbitrators ; that if ^sons bj nu agreement have undertaken 
betweean thomsclvee that, in thetvent of a cerWKi state of things bappenitg, a particular 
.procedure ahall be CoUowed whieh, under one state of circuiustauce^ may be adopted- tn 
tlvey should, for the ptfrposos of s. ti25, be regVded as parties to that arbitration ; 
■and that there was tsuff lieot reason to b1k>w that the dcfcndHits iu the present case were 
primdi^ts^ bound by arNtration, so as to b^og them \fithiLi the teiT's of s. 626 as 
parties Iheftto who shouidUbe called on to show cause why t4e award should not be filed. 
Willcox o. 1 ^71) and Re Newton aiyl llethbrington (19 C. B., N. 

tj.f 342) referred tuc‘ Held also that ss. 525 and 52t) of the (;ode, read together, mean 
that tlm party comingV^^ward to oppose the filing of the award must sUow cause, that 
Is, must establish by argiflneii^ or proof, or both, reasonable ...grounds to warrant the 
Couit in arriving at the>CQnclusiou that the award is open to any of the objections men- 
iioued in s. 620 or s. 621, and it is not sufiicient, wbi^i it is sought to make the award a 
rule of Court, for tlie defeated party to come and merely say upon a verified petition that 
this or that ground referred to in ss. 520 and 521 existed against the filing. Sree Bam 
Chowdhry «. Donobundhoo Cl>*wdhrj (I. L. R., 7 Cal. 490) and Jchamoyce Chowdhranee 
®. Prfisiumo Nath Cliowdhrv (I. L. R.,9Cal. 557) dis'^onted from. • Butto Singh v. Dosad 
Bahadnr Snigh (I. L. It., 0 (’ul. 573), Dandekar e. Dniideknr (I. L. R., 6 Bom. 663), and 
Cliowdhry Murtaza Hossein v. l>\*hunnissa (L. R., 8 Ind. Ap. 209), referred to.— Jones v, 
Ledgurd, L L. R., S All. 340. <May 9, 188 G.] 


Extending to 
Provincial S. 
C. Courts. 


626 . If no ground, such as is mentioned or referred to in section 520 
Klhig and enforcement of or section .521, be shown against the award, the 
auuh award. Court shall order it to filed, and such award shall 

then take effect as an awaixl made under the provisions of this chapter. 


/TTndeb the law previous to Act VIII. of 1859, the summary refusal to enforce an 
nrbitmtion-nward did not bar the use of the aw’ard as the basis of a regular suit. — "W. R. 
6p. 283 {It. R. 65). lime 18, 1864.] 

A PLAINTIFF cannot sue for moveables by a" suit to enforce an award. He may sue 
for daniag€.s and losses sustained with regard to his share of an(‘cstral property under his 



[Mar. 19, 1866] 

When sulficient cause is shown against a private Sward, the Court may refuse to 
enforce it under this section.— Nader Ali and others v, Majoo, 21 \V. R. 377. [Mar. 23, 
1874.] • 

The term “ judicial proceeding,” as used in Act X, of 1877, s. 2, must be under* 



[Mar. 20, 1878.>^ 

When a refused to file ftn award upon an application under s. 625, Civil 

‘^Vieal lies against such decision, whtch is an order, and not a decree ; 
but thoi Hii/h ^‘^2. An award made undt.’ s. 256, which is 

nArflv wifij.? Eitf^eds the terms of the submission to sirbitration, cannot be en 

forced hv mimmorw ^ j*^^^undcr s. 526 as to such portiof! asdofo uot exceed those terms. 

the co,/,truction oFtho aw.H question, 

left undeoidei by it is a matter 
for the^future management of^a 
custody fit property, collation of 


ment of current expenditure. R. 
Calicut) V. Malliphery Krlstnan 

^ Per Spankie, J.-^-An order.refuj 
IS appealable as a decree. Jokun Raj 


;ond the scope of nfi agreement to submit to a scheme 
vasan as regards conduct of suits, granting 'uf demises, 
S appointment and removal of servants, and defray- 
;y. M^nu Vikniina Z&monn (Mahflr&]& Bahadur of 
budri, I. L. R., 3 Mad. 68. [July 26, 1880,] 


sing an application to file a private award in Court 
i e. Bucho Rai (N. ^V. P. H. C R. 1868, p. 363) 
I. L. R., 1 All. 156) impigned fad distinguished ! 


S' BorisriirtTnruiXol 

C J —An ordftr award in Court on munds not 

mentioned in ss *i 3 n^nnd appealable as such.— Janki Tewan and others 

meuDionea in ss. ^ and 621 is a decrc^w q aii aov r 1 1 lam i 

V. Gayan Tewari fad another, I. L. Rar ® 
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The power lo file an award includo^Uhe power to inquire if there was a ^uBmiesion* 
to arbitration, and this question is conclue^ by the decree^ which is flnqf under ss. 526 an<^ ^ 
522 of the Codt of pivil l^oceifure. — Micharya GFunivu v\ Sadasiva Parama Guruvu;- 
I. L. R., 4 Mtid. 219. [Dec. 5, 1881.] ^ , 

Held by Melvill uud Pia-hey, .fj. — Before effect oanr be t&dio award by execu- 
tion-proceeding^ there must* be judgment according to the award ancf a deoree f^Wwimr 
tlioroon. A juugtnieDt-debto^ against whom sin order for ex^emtion has^^lT^tainew 
behind his bock, is not eetopiied fronr aftcr'vardB contending that tUbrr^j^ts no decree- 
which can be executedr — Isbwurdds JEgJivandas tr. DosTb4i>,^ 1. 1;* 316. [May 

3, 1882.] , • • 

Where an award was made and signed b^r the arbitijitors oiTthe 5tb August 1881, but 
was not delivered to tlm i)ltrtfes till tlie I3th of September following, aemble that an< appli- 
cation to file tlie award, made on the 25th of February 1882, under the provisions of 
525 of the Code of Civil Procedure, was not barred by limitation, ft is clearly the ini^n- 
tiuu of the Legislature that a party io an arbitration should have six months to enforce * m 
award, under ». 525 of the C(]^^le of Civil Procedure, fron> tim® to time when he is in position' 
to enforce it. (Jiider 525 and 526 of the Code of Civil Procedure, the Court haH^ full 
power to enter into tlie question of the sufitciency of the cause showb against Ike filing in 
Court of an award. Daudekar*®. Dhiidekurs (£. L. R., G^om*. 663) followed ; Ichamoyee 
Chowdhraneo v. Prosiinno Natli Chowdhri (I. L. R., ^ Caf.>557) cKssented from. After ane 
award has been made and handed to the parties, the functions of the arbitrators cease. 
They have no power afterwards to deal with an applicatron for review of their decision.— 
In the Matter of the Petition of Ihitto Singh ; Dutto Singh v. Dosed Bahadur Siugh^ 
I. L. R., 9 Cal. 575. [Jan. 17, 1883.] 

Where an application is umde under .«». 525 of the Code of Civil Procedure to have anr 
award filed in Court, and it appears to the Court, on cause sliown why the award should not 
be filed, that there is a reasonable dispute between the parties on imy of the grounds di'*n- 
tioued in s. 520 or 521, the application should bo dismissed. Under s. 525 of the Code of 
Civil Procedure, sufficient cause ms 4 |>’ be shown by afiidavit or verified petition, gree Rau> 
Chowdhry v. Deiiobuiulhoo Chowdhry (T.tfj. R., 7 Cal. 490)jind Sashti Charan Chatterjee 
«. Tarak Chandra CJhattorjoe (8 B. L. R. 315) rcfori^d to. — Ichaiiioyee €howdhran«e w 
Prosunuo Nath Chowdhri, I. L. R., 9 Cai. 557. [duly 31, 1883.] ^ ^ 

The parties to a suit having referred the matters^ii dispute betweetr them to arbi- 
tration, tlie arbitniiors, williout being specially authorized tq decide he question of costs^ 
inoludot^In the award a direction that the dofendaiit should pay the costs of the plaintiff. 
On the application of the plaintiff, the Subordinate Judge, under s. 52G«of the Civil 
Procedure Code (Act XIV. of 1885), ordered the award to be filed, holding that the arbi- 
trators had, as su(di, an implied power to deil with the costs. Tlie defendant applied to 
the High Court, under its extraordinary' jurisdiction, praying tliat the record of the case- 
might be sent for, and the order of the Siihordiiiato Judge set aside. Held ^>hat the arbi- 
trators had no implied power to deal with the question of costs, and that, < i«fche defend- 
ant’s objAtion, the Subordinate Judge should hs^e refused to file the award. Under 
the circumstances, the High Court, instead of iRettiug aside the order to file the awarc^ 
directed the awanl to stand good, except so far as it awarded costs, and that the decreo 
should be drawn in juxjordance with it, as it wouUt he if it contained no direction to 
costs. In any case, where there is^ disregard of the law amounting to an excess of juris- 
diction or a perver^joii of the purpo.ses of the Jjegislature, the Hi^i Court will interfere 
under its extraordinary jurisdiction where no other remedy is available. — Dagdii^v Tilak- 
chand v. Bhukan Govind Shet, L. R., 9 Bom. 82. [Sep. 15, 1884.] 

Where an appHcatioR was made tea Subordinate Judge to file an award, andao 
objection was taken that the arbitrater.s had made their award several monUis before the 
date of the sone sought to be filed, thus impeaching the identity of the award, and the 
Subordinate Judge, after an inquiry with regard to the several objec'^ions, ordered the eward 
to be filed, held that the oiWer of the Subordin|te J uago should bo set aside, or the award 
be deemed not to have been filed. aTho only objections which the Court can inquire into 
under ss. 525 and 526 of the Civil Procedure Code (Act XIV. of 1882) Sre those which ' 
are specified in ss. 520 and 521, and these relate to cases in which the reference and the 
award are accepted# facts ; but where the objection denies the factttm of tJic particular 
award sought to be filed, aritt the objection does not seem to be frivolous, but one giving 
rise to inquiry into difficult qiiostious of law and fact, H is jsot competent for the Court 
to deal with the objection under ss. 5;^5 and 526. In such a oaacf the Court should leave 
the applicant to a regular suit on the award os the basis of his cause of aotion w^rein the 
party' urging the objection will have the advantage of being defendant rather than a plaiut- 
iff, and of having an appeal open tehim in the event 4f an unfavourable decision. — 84mal 
Nathu v» Jaishankar Dahukr&m, I. L. H., 9 Bom. 2fp. [Dec. 2, 1884.] 
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CHAPTER X^VIII. 

^ Of Procsbdings or AGiyjRHENT OF Parties, cj 

627* Parties claimii^ to be mtOrested in*{he decision of any question of 
Power to state cSse or law may enter into fin agreement in writing, 

Gourt'H;::i:]|lni^. | Stating such question in the form of aCJase for the 

opinion oTtiK>^pii;/t, arid providing that, upon the finding of the Court with 
reject to suSh '4«L:ijtion, ' * 

(а) a sum of mo'}f\^ fixed by the parties, or to be determined by the Court, 
shall be paM by one of the parties to the other of thein^ or 

(б) some properfj^,* moveable or immoveable, specified in the agreement, . 
shall be delivered by one of the parties to the other of them ; or 

(c) one or more of the parties shall do, or refrain from doing, some other 
particular act specified in the agreement, • , 

Every case stated under this section shall he divided into consecutively 
numbered paragraphs, and concisely state* suc/ii facts and documents as 
may be necessary to enablq^e Court to decide the question raised thereby. 

628. If the agreement is for the delivery of any property, or for the? 
When value of subject, doing, or the refraining from doing, any particular 
natter must be atated. act, the estimated value of the property to be deli- 

vered, or to which the act specified has reference, shall be stated in the agrees 
ment. 

.€29. The agreetficnt, if framed in accordance with the rules hereinbefore 
Agreement to be filed ond contained, may be filed in the Court which would 
numbered as suit. have jurisdictiqp to entertain a suit, the amount or 

value of the subject-matter of^hich is the same as the amount or value of 
the subject-matter^ of the agreement. 

The agreement, when so ^led, shall be numl>ered and registered as a snifc 
between one or more of tl\© parties claiming to be iiiterested as plaintiff or 
plaintiffs, and the other or others of them as defendant or defendants"^’ and 
notice shairbe given to all the parties to the agreement, other than the party 
or parties by whom it was presented. 

630. When the agreement has been filed, the 
Parties to be subject to parties to it shall be BuV)jeGt to the jurisdiction of 
Courtsjunsdiction. the Court, and shall be bound by the stafeinents 

containedstherein. 

631. The case shall be set down for hearing as a suit instituted under 
• , j. , - Chapter V., the provisions of which shall apply to 

H«iring«.dd»po»lof c.». ^ ^ applicable. 

If the Court is* satisfied, after an examination of the parties, or after 
taking sffeh Evidence as it thinks fit, • \ 

. (a) that the agreement was duly executed by thclti, and 
(6) that they h^ye a pond Jide interest im the question stated therein, 
• and * 

(cf that the sanifi is fit to be decided, • 

it shall proceed to pronounce ju*dgment thereon, in the same way as ki 
ap ordinary sdit, tmd upon the judgment so given a decree shall follow, and 
shall be enforced in the mahner provided in this Code for the execution of 
decrees. • * 

The term "judicial proceeding,” as used in Act X. of 1877, s. 2, must be understood 
to mean a judicial proceAing of the same nature aaa suit or such proceedings as are re- 
ferr^ to in ss. 888, 622, 6^, and 581. The definitiou given in Act X. of 1872 is not 
agh<^ble.— Dalpatbhdi Bhtgubhdi v, Amarsaug Khema Bhai, I. L. fi., 2 Bom. 668. 
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CHA^rEB, XXXIX. 

Of^uhmart PKocKDUR^iv> Nbuotiabre Irstruhbrts. 

632. In any Court to w^rich this^ctToVi appUes, all suits upon bills of 
Institution of ai-iunary* exchange, •hundfs, or promj|»ory notes, may, in 

Buita upon bil^ of exubanfa^e, case the plaintiff desires tp proceed this 

^ chapter, be instituted by pi^sontj^ig,j^»<f^int in the 
form prescribed by this Code • but the summons shall the form.ccyi- 

tained in thc^ fourth schedule hereto annexed. No. such other form 

as the TTigli Court rn^, from time to time, prescribe.^' • 

In any case in which the plaint and summons -afe in such forms re* 
spectively, the defendant shall not appear or defend the suit, unless he (^b-^ 
tains leave from a Judge, as hereinafter mentioned, so to appear and deffen ; 

and in default 0 ( hfe obtaining such leave, oriof appearance and defence 
in pursuance thereof, the plaintiff shall be entitled to a •decree for any* sum 
not exceeding the sum mentioned in the 8umm%}is, together with interest at 
the rate specified (if any) to the date of the dc^.ee, and a sum for costs to 
be fixed by a rule of the High Court, unless the plaintiff claims more than 
such fixed sum, in which case the coats shall be ascertained in the ordinary 
way, and such decree may be enforced forthwith. 

The defendant shall not be required to pay into Court the sum men- 
Payment into Court of sum tioned in the summons, or to give security there- 
mentioned in summons. for, unless the Court thinks jiis defence not Ui bo 

prinid /acie sustainable, or feels reasonable doubt as to its good faith. 

Explanation, — This section is not confined to cases in whicl^ the bill, 
hundi, or note sued qpon, togethdt with mer^ lapse of time, is sufficient to 
establish a primd facie right to recover. 

TriK High Court has power to extend the time within which a defendant hi a suit 
brought under chap. 39 (summary procedure on iief^itiable iustrnments) of the Civil 
Proce^gre Court can come*iu and obtain leave to defend ; llierefore, a suit in which it 
appeared that the defendant resided at Poshaivar, the time for the defendant to obtain leave 
from the Court to appear and flefend was extended to 28 days. — Groom and another v, 
Wilson, I. L. R., 3 Cal. 539. [April 8, 1878.] 

633. The Court shall, upon application by the defendant, give; leave to 

Defendant ehowins defence "P®” defendant 

on merits to have leuvo to paying into Coust the sum mentioned in the sura- 
appear. moiis, or upoi« affidavits satisfactory to the Court, 

which disclose a defence or such facts as would make it incumbent on the 
holder to prove Consideration, or such other facts as the Court may .deem 
sufficient to support the appfication, and on such terms as to security, fram- 
ing and recording issues, or otherwise, as the Court thiflks fit. 

634-. After d^ree, “the Court may, under special circumstances, set 
* aside the decree, and, if necessary, stay or sot aside 
Power to aet aside decree. extifcution, and may gi^ leave to appear ^to tlie 
summons and to defend the suit, if it seem reasonable to the Court to do, 
and on such terms aif the Court thinks^fit. 

No appeal lies under Act X?of 1877 from an order made under tha^ Act rejecting an 
application for an order setting aside a decree made ex j^rte againUt a defendant. — Gulab 
Singh e. Laohman Das, I. L. B., 1 All. 748. [July 16, 1878.] 

636. In any prdbeeding under this chapter the Court may order the bill. 
Power to order Mil, Ro., to hundi, or note On whick the^suit is founded, to bo 
be deposited with officer of forthwith deposited with an officer of the Court, 
^®'^*‘** and may fuirther order that all proceedings shall 

bo stayed until the plaiutitl gives security for the costs thereof. 
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J536. The holder of every dishonoured hill of exchange or promissory 
Rocovflry of cost 9 f notioff . shall haveyiie same remedies for the recovery 

''non-^ceptanee of dishonour- ’ of ^h« exp en^<ra incurred in nofcicig tin* same for 
ed bill or not. jioii-aecSptiRico or lyn-payment, or otherwise, by 

reason of such dishouAiir, as he has under this chapter for the recovery of 
the auMmjjt of such bi) or note. « ' «% 

637* provided by sections 5^2 to «53G (iToth inclusive), the 

Aocedure jn suitanl^ps procedure in suits under this chapter ^hall be the’ 
chapter. ^ same as the procedure in suits instituted under 

% ^ Chapter V. ^ 


638. Sections 532 to 537 (both inclusive) apply 

Application of chapter. _ 

(a) the High Courts* of Judicature at Fort Wiliam, Madras, and 
Bombay ; • 

(5) the Court of the Reo^Jrder of Rangoon ;* * 

(c) tVie Courts of SmaH^^ausc^s in Calcutta, Madras, and Bombay ; 

(d) the Court of the Judge of Karachi ; and 

(e) any other Court having ordinary original civil iurisdictioji, to whicb 
the Local Government may, by notitication in the ollieial Gaiccttj*, apply 
them. 


In case of such application the Local Government may direct by whom 
any olf the powers ancrdiities incident to the provisions si> applied shall be 
exercised and performed, and make any rules wjuch it thinks requisitij for 
carrying fnto operation the jDi ovisions so applied. 

Within on^ month aft<'r such iiorihcation luis been piiblisbxl, such pro- 
visions shall apply* accordingly, and the rules so made shall have the force- 
of law. ^ 

The Local Government may, from time to time, alter or cancel anyi9ucb 
notification. * » 


CHAKIER XL. 

Op Sun'S relating ^to Purlic Charities. 

639. In case of any alleged breach of any express or corr^tructivo trusts 
Whon'saits relating to created for^ublic c-harital.le or .•eligio..s p.,rposo^^ 
public <fcharitio8 may %be or whenever the direction of the Otairt is deoined 
brought. ^ ^ necessary for the ad nrinistratiiyi of any such trust, 

the Advocate-General acting err officio, or two or more pei^jiis having a diiect 
interest in the trust, and having obtained the conseitt in writing of the Ad- 
vocate-Qenera), may institute a suit in the Higlf Court or the District Court 
within the local limits ^f whose civil jurisdiction the wIrvIc cm* any part of 
the subject-matter of the trust is situate, to oVitaiii a decree — 

(а) appointing new trustees under the trust ;* 

(б) vesting any ^property ju the trustees under the trust ; 

(c) declaring the proportions in which its objects are entitled’ ; 

(d) authorizing the whole or any part of its projftsrty to l>e let, solcf^ 
mortgaged, or exchange ; ^ 

(e) settling ^ scheme for its management • 

or granting such further or other relief as the nature of the case may 
require. 
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• 

The powers conferred by thi^section on the Advocate-General mayf out- 
side the Presidency-towns, be, \^h the previous sanction of the Local 
Government, ^exercised also by the^^llector or by such officer as the 'Local . 
Government may^appoint in this behiii^.^. * 

Act No. X. of 1840, sectfon twoi is hereby repeal^fjl. , 

WoBSHii^ERS or ievotees of an Idol are entitled to brinfe a suit, of 

a breach of trust, with fofercAce to the funds or propeirty belonging^ 4o or appen- 

tlant to its temple. — Qtitere. Whether, if the suit bed been brough^arter^iict X. of- lfi77 
came into forc^ s. 639 of that Act could be held applicable to ihr-^^vdsthanMi an idol or 
temple, dedicated merely to the purposes of such idol or tempju 'Kfidhab^i Eom Cbim- 
paji Sdli V. Chimnaji biu ^lamji Sail, 1. L. R., 3 Bora. 27. [Au^ 14, 1878.] 

In a suit by two of the worshippers at a certain mosque, instituted after having ob- 
tained the sanction of the Advocate-General under s. 639 of the Civil Procedure'^ -o, 
against the miitawalli of the mosque, and two other persons to. whom the rautawaili had 
mortgaged part of the eivlo#ed property to secure the re^yment of a loan, it apjyiared 
that one of the mortgdji^ecs had sold some of the wacif property in execution of a decree 
which he had obtained upon iiis mortgage, and the pr^erty had been purchased by the 
'Other mortgagee. The plaintiffs prayed that the property purchasrd might be declared to 
bowaqf; that the sale in execution might be declared to be invalid; that a mutawalli 
might be appointed by the Court ; and that the costs of doing the acts of waqf might be 
defrayed from the profits of the property belonging to the endowment. Eeld that, so far 
aa regarded that portion of t^he prayer as fell within the provisions of .s. 539 of the Code, 
the plaintiffs were not entitled to sue, as they were not “ persons having a direct interest 
in the trust’’ within the meaning of the section, and that the suit sliould have been in- 
stituted under s. 14 of Act XX. of 18G3 after sanction obtained under s. 18. Jleld also 
that though the plaintiffs might possibly have obtained leave t(^ sue under s. .30 of the 
Code on behalf of themselves and the other persons attending the mosque, they not having 
obtained such leave were not entitled to institute the suit for the purpo.se of obtaining the 
relief asked for in the other prayers of tUb plaint. The words trustee, manager, or sii- 
perinteudeut of a mosque,** &c., mentioned in Act Xa. of 1863, mean tire trustee, mana- 
ger, or superintendent of a mosque, &c., to whic.h the provisions of ^tl\e Act are applicable, 
not the trustee, Ac,, of any mosque. And such persons are those to whom the provi.sion.s 
of Reg. XIX. of 1810 wore applicable. The mosque, &c., to which *be provisions of that 
Regulation were applicable,* were mosques for the support of which c .dow'ments had been 
^ranteffin land by the Government of the country or by individuals, and the mosques, 
Ac., to which the provisions of Adt XX. of 1863 apply are, not any mosques, Ac., but any 
mosques for the Bup]>ort of which endowments in land have been made by the Government 
or private individual. — Jau All v. Ram Nath Mundul, I. L. Ilf., 8 Cal. 32. [Aug. 
12, 1881.] • 

S. 5J9 of the Civil Procedure Code, 1877, does not apply to the case of if endowment 
for purposes religious as well as charitable. — Thanga Karuppa Nadan v, Arumfigpi Nddan, 
I. L. R., 5 Mad. 383. [Aug. 23, 1882.] • . 

Certain Mahomedans sued to set aside a mortgage of endowed property belonging 
to a mosque, the decree enforcing the mortgage*, and the sale of the mortgaged prfiperty 
in execution of that decree, and Mr the demolition of buildings erected by the purchaser, 
and the ejectmcnt%)f the purcha.ser. ffeld tliat the plaintiffs, us Mahom^ans entitled to 
frequent the mosque an(| to use the other religions buildings connected with the endow- 
ment, could maintain tli« siiit,1iDd s. 539 of the Civil Procedure Code had no application 
to the case, the endow moift being a religious institution within the moaning of s. Sft of 
Act VI. of 1871, and tlierefore govgrned by Mahomedan law.— ‘Zafaryab Ali v. Bakhta- 
war Singh? I. L. R., 6 All. 497. [Mar. 27, 1883.] 

In or about the year 1830 a temple to the gdfl Shri Anilitnithji was erected in 
Bpmbay by the Dossa Oswall Baqja caste, the Religion of which caste is the Jain religion. 
A large portion of the funds required for building the temple was advaiAied by one Niir- 
sey Nd.th4, at that time the leading man in the caste ; tha rest was obtained from the casto 
by subscription. The firm of Nursey N&th& acted as the bankers to the caste and to the 
temple, received aff the gifts and offering made by the worshippers, and for many years 
administered all the affairs of the temple. The sums advanced by Nursey Nfithd were 
gradually, but entirely, repaid to him out of the gifts ana offerings. There were three 
separate funds, of which separate accounts were kept in the books, m'f., (1) the darAsa 
fuady which was devoted to the temple purposes, such as maintenance of priests; repairs. 
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&c., to poorer templ^ ; (2) tho saddrar/fuufl, which wa^ more extended in its 

objects, but still limited to religious and charit^le purposes, such as payments ^ nbor 
devotees irrespective of their cGU»te, dc.c. ; and the maliajan fund, which was devofjd to 
' cjAste purposes, such as purchase of ca^ ute^^s, &c. All three funds vfere collected at 
the temple. Gifts and offerpigs wetp^rifs^ by all jvorsliippera at the temple, whether 
members of the caste or not. Subscriptions v^ere mi<Ue on If by members of the caste. 
All the regular subscripiVons came from the caste exclusive! and the great bulk of the 
gifts i2lltV::'^^nngs oameifrom the caste also. Oftly about Ks. 12,000 had oeen given by 
outsider-8 up'w^t^e^date df the shit, while nearly 0 Idkhs^iud been given by the caste. 
JN'uniey Natha>iiW!i-u 1842, and his sidopted son V^ji Ntirsey became head of the Arm, 
Which con til' ued to in«^*ago the funds of the temple under the name of Virji Nursey 
db Co. Virj; Nursey dieu m 1852, and Hurbhum Nursey (defendant No. 1) succeeded 
him. The firm meanwhile nad invested the funds of the ternpV' in eight lots of immove« 
able property. In 1807^ the caste determined to appoint trustees of the temple-property, 
and in- ^ptember 1887 a triislMleed was executed, whereby Hurbhum Nursey, Kessowji 
Naik, Gheliabhoy Tuddumse^' (defendants Nos. 1, 2, and 3), together with three others 
who were dead at the time of this suit, vie., Jewraj Ruttonsey, Triouniji Wellji, and 
Madiyi Tejsey, were a])pointe(f trustees of all the immoveabfe property belonging to the 
temple. The deed set^orth the objects to which the income of the property should be ap- 
plied, and provided that the surp^ s should be invested in Government securities, in cor- 
poration shares, or in landed pryTperty, but in no other shares of any description whatso- 
ever. It also authorized the trustees to invest surplus moneys in the firm of Virji Nursey. 
It was admitted that, subsequently to June 18G9, the trusts managed the temple, and 
not only the immoveable property, but all the funds. A debt of Rs. 2,40,000 was due 
from the firm of Virji Nursey & Co. to the temple and caste when the trustees took over 
the management. In 1870 the firm of Virji Nursey & Co. became insolvent, and in their 
schedule the tru.stees were entered as creditors in respect of darfisa account, Rs. 1,57,640 ; 
on mahajan account, Us. 68,017 ; on sadaran account, Rs. 22,597. It was admitted that 
the tf'UHlees knew of Ihi^entry iu the wiid schedule, 'rhey, however, received no dividend, 
although other creditors, including Kessowji Naik (defendant No. 2), wore paid two annas 
in the rupee. This sum of U.s. 2,40,000 due to tiie te:iiple was wholly lost. In April 
1867, Us. 15,000 of the temploJuiids were investbd-— it did not appear by whom — in the 
name of Gheilalfiioy Pudduiiisey (aOfendaiit No 3), and in August 1868 a sum of 
15,000 was advanced Jio^ono Jainlz Pirbhoy. In 1869 a sum of Us. 10,000 was advanced 
by the trustees to Nursey Ke.s.sowii & Co., wrhich wa.s never repaid, nor wa.a any intorost 
received upon it. It was lost on t'ue failure of that firm in 1879. The principal partner 
of that firm (Nursey Kessowji) wjis the only son of Kessowji Naik (defendant No. 2), 
who also had, on interest in it Ini 877-78 various loans were made by the trusteee three 
mills, in which one or more of the trustees was iiitereHljed. OF Rs. 55,000 lent to tho 
mills and to N iirsey Kessoviji & Co. Rs. 42,000 were lost. Half a lakh of outetanding 
gifts to the temple rcinaiued uncollected owing to the negligence of the trustees. Two 
suits brought by atioilier ca.sro against the irusfeoK were defended out of the temple-funds. 
All the defendants (trustees), with the excopliuti of Kessowji Naik, were iu needy circum- 
stances. In 1880 a hundred meiubers-. of the caste protest^ against the management of 
caste and temple alTairs b^' the defendants. The plaiutitTs, six in number, took part in the 
protest, and filed the present suit in 1881. Thereupon there was a caste agitation iu fa- 
vour of 'thedefeadaiito, who were all sbettias of the caste. A meeiiiig of the caste was 
held, and a series of resolutions, supporting the defendants* management, and approving of 
their epnduet, was passed, and a do^mraent to that effect was signed by 1.468 persons — the 
whole ciste in Bombay hiimbering only 1,500. The plaintiffs sought to'^make the defend- 
ants liableHn respect of the moneys lost to the ciaste andjtemple-funds, and prayed for 
the impointment of new trustees and for the settlement of a,8^heme. The defendants 
deniS the charges of negligence, and pleaded that the suit w'as'^not properly constituted, 
not having bedh brought undei^s. 80 or 539 of the Civil Procedure Code of 1877, and that 
it was id eontraveution of Reg. II. of 1827, ch. 2, s. 21. They relied upon the fact that 
the oasteThad approved of their conduct, and had allowed them to defend this suit at tho 
expense of the custe. They contended thateiinder these circumstances the plaintiffs were 
not entitled tor nuMutoi" Court would not interfere* with, or control 

the decision of the minority of, ^le caste in matters relating to the internal management 
of its affairs. Moed that s. 30 of the Civil Procedure Code (Act X- of 1877) did not ap- 
ply. If the plaintiffs had any right action, it was a eompletci right dt action vested m 
each of them, and not a mere joint right shared w'ith others, and ineompiete unless they 
united tliems^ves with osiers. ^ T^y sued as subscribers to the temple and devotees 
the idol, and,, as such., each had a rij^t to complain Of maladministration. They wereen- 
titled to sue in. thlir ow n rigjit and in their own name without permission of tho Cjourtor'^ 
uoLictf to other parlies interested. Ite/d also (followiug Thanga Karuppa v. Arumuga 
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Nadao L. It., 5 Mad. 383), that s. ^9 of Aot X. of 1877 did not apply. The three 
fuikdfl ftdministei^ by the defendants w^ire different in oharaoter. The mah&jan fund wee 
E purely seoular fund ; the other two were reliffioua and charitable funds. Even if . 
the case came iJnderJ/be Civil Procedui^e C<N£ (Apt XIV. of 1882), s. 539 would notappljr» 
that section being permissive or directory, aim QOV'^anaatory. Any person interested in 
the proper observance of a fpligiouf endowpient may sue in his own npme to have the trust 
properly adm^istereu- Tlye section does not prohibit a private* suit, and does not make 
the sanction wf the Advocate-General ^ condition precedent, ^he gifts to. tiire lemple 
comprised in the dardsa andftid^ran funds were irrevocably dedk.atedrto.4^>iiblic charity, 
end, therefore, the approval, 8y the caste, of the conduct of the^ust^, was no Jar 
to the suit. ^ 'yiey were also dedicated to the idol, who was a not a mere private 

household divinity. The ideal personality of such an idol ^s Veil recogijjzed, and in 
ease of misappropriation vof the property he is entitled to the protection of the publio 
authorities, on the ground that it has been devoted to public religious purposes, and must « 
not be wasted even by the donors. The management of the temple belonged to the 
Oswall Bania caste, and not to the whole Jain community. Although the donations *• 
irrevocably dedicated to puhl'c puriioses, the donors bad never lost the right, which was 
attached to the caste from tne beginning, of managing the Temple which they had founded, 
and their management Sould only be interfered with as a public cbm-itable trust on proof 
of maladministration. On the evidence, held that the ^fondants were not liable for fosses 
prior to 1867. It was not clearly proved that they were* managers ctf the temple-funds 
before that date. Held also that the defendants were liable for the losses incurred subse- 
quently to 1867. They assumed the management on the execution of the trust-deed in 
that year, and ought to have taken steps to recover the moncy*^ which had been improperly 
advanced on loan or otherwise negligently invested. Not having done so, the}^ were guilty 
of wilful neglect, and were liable to refund the moneys which had been lost. The liabili- 
ty w^as, however, confined to the first three defendants, it not being proved that the re- 
maining defendants had ever acted as trustees. The negligence of the trustees in not 
taking steps to recover the Jls. 2,40,000 due from the firm of Vtrji Nursey & Co. was a 
olcar breach of trust. The evidence showed that although the whole sum could not have 
been recovered at any time during the trusteeship of the defendants, yet that asome por- 
tion of the money might have been obtaflied if due di^genee had been used, and that other 
creditors of the firm had a^tuall}^ been paid two annas in tho rupee. Thb first three de- 
fendants were, therefore, liable to refund two annas in the rnpc<^o£ sucli portion of the 
Rs 2,40,000 as belonged to tho darasa and saddran fund|. As to the mahdjan fund, it be- 
longed to the caste, and the caste had condoned its misappljeation, wuich it had power to 
do. T|;^e defendants were also held liable to refund such otfier sums ah had come into their 
hands, and had been lost in conscijueiioe of their negligence. Held also that, under the 
provision of s. 10 of the Limitation Act (XV, of 1877), the suit was not barred. The 
property became vested in the defendants for specific purposes ; anej although it was no 
longer in their hands, the suit fell withm the section, inasmuch as the money could be 
traced to the hands of the trustees, and the losses were cau.sed by their misco* duct and im- 
proper dealing with it. The Court removed the defendants from the trustf^hip, and or« 
dered asAiemo to be .settled. —Thackersey Dewrdj V. Hurbhum Nursey, I. L. B., 8 Bom. 
432. [June 20, 1884.] • ^ 

Thr plaintiff sued to recover possession as mutwali of certain parcels of land, alleging 
that they were dedicated as waqf, and that tlio profits were applied to the feeding of 
wayfarers and travellers, to lightii*g the mosque and shrine in tho evening, and to meeting, 
tho expenses of repeating prayers on the occasion of Id and BalSirid, and that fhe said 
profits were never spent fqr personal purposes.” The plaintiff based her right t(f sue upon 
the fact that her deceased husband had been mutwali^ and sho prayed that the property in 
fluit might be declared vaqf, and that certain alienations made by her step-son since* her 
husband’s death might be set asichn. Held that the triis( to which the silit related was, 
one partly for charitable and partly for religious purposes. As far as it related ^ the 
former, it was governed Ijy s. 539 of the Civil Procedure Code, a«d if viewed in the light 
of the latter, by Act XX. of 1863 ; and that the suit, not being properly framed in com- 
plfance with the provisions of eitfier of those enactments, not main(|ainable. Eeld^ 
further, that even supposing the endowment alleged was jieitlier a ]jhiblic charity withiBT 
the meaning of s. 539 of the Civil Procedure Code, nor a religious endowment to which' 
Act XX. of 1863 applied, ijie plaintiff was not entitled to sue alone, as It itas clear upon 
the face of the plaint that she was not alone interested in the subjoot-matter of the suit« 
and therefore that she could only sue on behalf of all who vfbre s(» interested, having firs4 
obtained the leave of the Court and otfherwiso complied with the provisions of s. 30 of the 
Civil Procedure Code. — Lutifunissa Bibi «. Nazirun Bibi, I. L. B., 11 CsA. 33. C^ug, m 
1884.] 
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A MtTRAJtMAtiAN broiiK^it a suit nfTainst a pe^on in po89C!<<iioa of oertain property, 
lor a declaration that the property was waqf . fie did not allegro himself to be intorested 
ill the proi)erty further or otborwise than as/^infr a Muhammadan. He atatea as his 
oause of action that the defendant had, in a f<:^{ner suit between the csam^ parties, filed a 
written statement, in which l^e diniedTi^S^dfie property iioiv in question was waqf. SM 
that, unless it could be shown that the suit maint&iimble^under some statutoiy proTi* 
sion, it could not be’ maintained. Held that, inasmuch as no permission hi^ been given 
To to bringrthe suit, it was not maintaiLmble uudor Act XsL of ISSS, or 

under s. 539'*^tli^ Civil* Proocdhre Code. Held that tlA» suit was not maintainable 
Hqder the proisisioisL d<2 of Act I. of 1877 (Specific Relief Act). JBWcf, therefore^ 
that the sui^ was no?^2)qiitjlainab1e. Held^ further, that the relief conten^nlaM by s. 42 
of the Bpec\|^c Belief A^ ||Bing always a matter of the Court’s discretion, and inasmuoh 
as the evidence adduced by the plaintiff himself showed that the defendant was using the 
property for charitable poses, it would not be proper to make the declaration prayed 
for by the plaintiff, even if the suit were maintainable. — Wajid Ali Shah o. Dianat-^lali 
Beg, I. li. R., 8 All. 31. [Nov. 26, 1885.] 
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light arnt title asserted by them to such properties was Implicitly recognised by suoh decreey 
the defendiants were entitled to appeal Srom it.— Btehari Bhagat Begam Bibi, I. L. 
»AU.76. [J^yl9il88aj > . . . . 

• 

M SUBD- K anil J to enforce a fight of ^»&-6ihfrtioit iir. respect of' property which ho* 
alleged K had soia to J. Jf doniefl that ^he h?id sold siicli property to J. J set up as a 
defence tliat M had waived Jiis right of pre-emption. The CoutVof first instaiu^ dismiss- 
ed the suit oAbe ground that the alldj^of' sale had not taken place. J appealed; making 
M and K respondents^ Tlfc lower Appellate Court* (Hsmasshdr the also holding 

that the alleged sale had not place. J then appealed to tlie Qourt, making Bl 

the respoudeu^ Held that neither the appeal from the origiuel uecreo in suit, nor xho 
appeal from the appellalo decree therein, was admissible. /^^d“also that finding Jis^ 
to the alleged sale was oiiFe between the plaintiff and dofendanta iir the suit, and not 
tween the defendant- vendor aitd the defenchiiit- vendee who wei^ litigating, and not ^ 
bar adjudication of the »mttor in issue between them in a suit brought by the for 
the establishment of the sale.— Jumna Singh and another w. Kamor-uu-nisa. I. L, B.^ 3 AIL 
162 (F. B.>. [Aug. 12, 18^0.] 

Nothino remained to be done in a suit except to hear arguiocnts, for which % ti'mw 
had been appointed. Neither the«plaintiff nor his plet^r appeared at the appointed time. 
The Court con.-^eqiieutly disntissed the suit. Held that its decree was appealable under if. 
640 of Act X. of 1877, and the lower Appellate Court should have entertained the appeal 
and disposed of it with reference to the provisions of s. 5G5, and ss. 102 and 103 were not 
applicable to ilkecircumstm>ces. — Haichandt;. Mathura Prasad, I. L. 3 All. 292. PNov; 
25, 1880.] 

^ By a decree in an adminlstratioii-suit, A was appointed receiver ^ to manage theestate.’’’ 
A died, and by a subsequent order B was appointed receiver. One of the defendants in 
the suit applicil to have B removed from the oftice of receiver on the ground of his alleged 
mismanagement of the estate. The application was refused, that the order *of re- 

fusal was appeulablo, wliether the former Code or the present Code of Civil Procedure waa 
deemed to be applicable, l>eing arf order made in respect of a question arrsing between the 
parties to a suit relating t^theoxocutiou*of the decrec^MHhibai t’.Iiimjt Nowroji Bandji ^ 
Harrivullubbdds Calliandtas v. Ardasar Frdmji Moos, I. h. K., 5 Bom. 45! [Bee. 3, 1880.] 

An order under s. 55G of Act X. of 1877, dismi^ing an ap*p^al for the appellant's 
default, is not a ** decree” within the meaning of s. 2, and is not appealable. — Mukhi v. 
Fakir;,!. 1a. B., 3 All. 382: [Bee. 22, 1880.] 

Per Spankie, J. — An order fef using an application to file a private award in Court fs 
appealable as a decree. Jokhun Bai v. Bucho Uai (N. W. P. H. C. R. 1868, p. 353) and 
Hussaini Bibi v. Mohsiii Khan (I. I>. B., 1 All. 156) impugned and distinc ished : Yishua 
Bhau Joshi v. Ravji Bhau Joshi (1. L. B.*3 Bom. 18) distinguished. Stuart, C.J. — 
An order refusing an applirmtioii to file a i»rivate award in Court on ground.^ pot mentioned 
in ss. 6!^ and 521 is a decree, and appealable as siech. — Jauki Tewari v. Gayan Tewari, I. 
li. B., 8 All. 427. [Jan. 11, 1881.] ^ 

• 

Thb lower Apellate Court (Subordinate Judge) decided on appeal by the defendant 
from the decree oftho Court of first itistaiiw (Munsif) that the Court of first in-^taiK!© had 
no jurisdiction to entertain the sAit, as the value of the subject-matter of the siut exceed- 
ed the pecuniarydimits of its jurisdiction; and ordered that “the appellaiit’s afrpoal be 
decreed, the decision of Jhe Munsif bo reversed, and the record of the cage he^ent to the 
Munsif to return the pnint tef tho plaintiff for presentation to the proper Court.” The 
plaintiff applied to the High Court from such order as an order returning a plain t*to be 
presented to the proper Court. that such order could not be regarded as one to 

which artf Oof s. 588, Act X. of 1877, was applicable. Tflat relates to orders returning 
plaints for ameudment or to be presented to the proper Court p^sed by a Cou^t of first 
instance, and not to an order by an Appellate Court upon an appeal to it from the decree 
iff a Court of first instance on gdheral grounds. The plaintiff’s proper course was to have 
preferred a second appeal. — Bindeshri Chaubey and others v. Nanda, I. L. B., 3 All. 456« 
[Jan. 28, 1881.] 

Whbbb a JiSlge, af^r the defendant’s written statement was put in,* framed certain 
preliminary issues, and decided them, directing part of plaintiff’s claim to be dismissed, 
and part to be tried on the merits (which trial might neowsitata the taking of an aooouni 
from defendant), held that no appeal Ifos from suoh an order either on the part of thoplaiut- 
iff because the Civil Procedure Code only allows an appeal against apomon of tho decision 
when there has been a deoibion relating to the disposal of the entire suit, or on the. part of 



* c 

880 APPjEAZS from ORIGINAL DECREES. [Sbo. 540- 

defendant inasmuch as there had been no final order to take an account. — Udni Hdjaha 
Ji&ja Veluf^oti Kum&ra Yaohama Najadu Bahad^, Panoh Bazar Munsubdkr B&jaok Ven- 
, katagiai v. Mahommed Riihimtulla Sahib, I. 3 Mad. 13. [Mar. 28, ,^881.] 

An order made under s. 37, BengvMHMf Act (Beng. Act Ylll.'^of 1869), Is a decree 
within the meaning of the ddfioition contained in the Civil Procedure Code (Act X. of 
1877), and an appeal liesrtherefrom under the pfovisions of s. 640. — Brojendro Coomar Roy 
V. K.rishi;yo Coomar Ghos^ I. L. B., 7 Cal. 684. [rluly 25, 1881. ] < 

XJni>bb €, TAP the. Civil Procedure Code an appeal lies fromdecrees passed ex parte. 
If a <^fendant appe^ at the first hearing, and files r written statement, he should not be 
ph&ed ex parte. — Ananthasama Patter v, Madhava Paniker, I. L. B., 3 M^. 264. [Sep. 
8, 1881.] ^ 

At the hearing of a^i^it, a party, though he had sufficient wklrning of what wasneces- 
eary, did not take the proper steps to cause the production of the documentary, and only 
admissible, evidence of a material fact which had to be proved by him ; and the decision 
was against him. The record of another proceeding would, it was said, have supplied this 
evidence; and an application higl been previously made, on w^ich the order of the Judge 
was tkat “ the matter would be deended when the case (vas tried, *a<id the record would be 
sent for, if necessary.” No furth^ application to the Court was made, and no attempt to 
supply this evidence. Held that ir there had been, as there*might have been, an oversight 
by the party in not calling the attention of the Judge to the above order, and in not ten- 
dering the evidence, there had been no omission on the Judge’s part affording ground for 
appeal. — Chandi Churn Shashmal v. Burga Churn Mi rdua, I. L. K., 9 Cal. 260. [Mar. 17, 
1882.] 

Held by Stuart, C.J., and Straight and Tyrrell, JJ. (Oldfield and Brodhurst, JJ., 
dissenting), that a defendant against whom a decree has been passed tx parte ^ and who has 
not adopted the remedy provided by s. 108 of the Civil Procedure Code, cannot appeal from 
such decree under the gcaerul provisions of s. 540. — Lai Singh v, Kunjan, I. L. B., 4 All. 
887. [April 27, 1882.] 

Per Oldfield, J. — When an original decree is amended under s. 206 of the Civil Pro- 
cedure Code, it, as amended, is the ^cree in the suit ; and an appeal, therefore, lies from i% 
under the provisions of s. 340, when the validity of the amendment can bo questioned. 
The matter of arneiiding a decree under s. 200 does not by itself constitute a *‘oase’* 
within the meaning of s. 622 of Vie Civil Procedure Code, but forms part of the pro- 
ceedings in the suit in which the decree is made. Held therefore, per Oldflold, J., that, 
where an original decree, which was appealable, was amended by the Court of ftsst in- 
stance, under e. 200 of the Civil Procedure Code, the High Court had no power to revise 
such amendment under s. 022 of the Code. Per Mali mood, J. — An order passed under 
8. 206 amending a deepo is a separate adjudioation, and is not merely a part of the origi- 
nal decree, and cannot alter its date, and siich,,aii order is not appe^ilable under s. 588 of 
the Code. Such an order, therefore, can be revised by the High Court under s. 622.^ 
Baghunath Bas v. Baj Kumar, 1. L. B^ 7 All. 276. [Dec. 22, 1884.] ^ 

In a suit to obtain possession of cortaia property, and to set aside a deed called a deed 
of endowment fwaqfnamaj^ on liie ground that the defendant had fraudulently obtained 
its execution, the defendant pleaded (i) thi^ the deed wa.s u valid one, and (ii) that she was 
in possession of the property in satisfaction of a dower-debt, and her possession could not 
be disturbed so long as the debt remained unsatisfied. The Court of first instance held 
that thelleed was invalicb but that the defendant was entitled to remain in possession of the 
propetry tf 11 her dower-debt was satisfied, and the CourUpassed^ a decree which merely 
dismissed the suit, without embodying the finding us to the<^eed. On appeal by the 
^ainiiff to the District Judge, the defendant filed objections under s. 561 of the Civil 
Procedure Code in regard to the first Court’s docisiofi that the deed of endontgnent was 
invalid.*^ The Judge dismissed the plaintiff’s appeal, affirming the finding as to dower, 
and, refusing to decide fiAe question of the validity of the deed, -as being unnecessary for 
disposal of the claim, disallowed the defendant’s objections. The defendant appealed ti> 
the High Courts Held by the Full Bench (Oldfield and Mahmood, JJ., dissenting) 
that if a decree is, upon the face pf it, entirely in favour of a party to a suit, such decree 
being the thing which by law is made appealable, and nothing else, that party has no right 
of appeal therefrom. If, in the judgment of which such deorer. is the formal expression, 
findings have been recorded upon some issues against that party, and he desires to have 
formal effect given to them by the decree, so as to allow of his filing objections thereto 
under s. 661 of the Civil ProcMure Code, or of appeAing therefrom under s. 640, he must 
take steps under s. 206 to have the decree properly brought into conformity with the 
judginent, so that there may be matter on the face of it to show that something has been 
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decided againet him ; but if he fails to take this course^ the decree, though in ^neral 
terms, *wilT stand go^ as finally decidini^ the issues raised by the pleadings upon which the 
ultimate deterigination of the cause and the decree itself -rested. Theuflndiugs in a judg-. 
ment upon nutters *which subsequently tij^n out to bCfimmaterial to tlio grounds upon 
which a suit is fiiiTTlly disposed of, ^as to the prain tin’s right to any portion of the relief 
Bought by him as declared bf the decree, uinount to no more tha|L dicta, and do not 
constitute a figal decision o^ the kind contemplated by s. 13 of tne Civil Procedure Code. 
.ETefif also that, in the present case, the Judge was right in 'fgifding that the question as 
to the validity or otherwise jf ^thc deed of endowment* was wholly imasaterTal. The judg- 
ment of Straight, J., in Lachman ^ingh v. Mohan (I. L. B., 2 497), apjjroved lyid 

followed. Pern Oldfield, J., contra, that the decree, to agree with the jtvlgmcnt and 
fulfil the requirements of s. 20G of the Civil Procedure Codoi should contv’n the mate- 
rial ]|oints for determinattbn arising out of the claim and matorialjfor the decision 
that if this h^is not been done, the defect is a good ground of appeal, notwithstandilbt hat • 
the decree, on its face, may l>e altogether in favour of the appellant, and iiotwithsi:aouing 
that he may not have applied for amendment of the decree under a. 200, or for review of 
judgment ; and that, in tl)p present case, the defect in tjio decree would afford a good 
ground of appeal. Malimood, J., that inasmuch as the provisions of s. 13 »f the 

Civil Procedure Code relate as well as to the trial of issues as to tlfb trial of suits, and in 
the present case the validity hr otherwise of the deed %ras a matter directly and substan- 
tially in issue between the parties, and was adjudicated upon, the finding of the first 
Court upon that issue was not a mere obiter dictum, but would be binding upon the defend- 
ant us res judicata, notwithstanding the fact that the suit against her was dismissed on 
the ground that she hold possession of the property in lieu of dowser ; that whatever has 
the force of res judicata is necessarily appealable ; that the word “ from ” as used in 
B. 540 or s. 684, and the expression ** objection to the decree ” in s. 561, refer not only to 
matters existing, ui)on the face of the decree, but also to those which should have existed^ 
but do not exist there ; and that the defendant in the present case was aggrieved or in- 
jured by the omission in the decree of the first Court, and wa:^ l jcrcfore entitled lo file 
objections to it, and, for the same reiwon, to appeal to the High Court from the decree of 
the lower Appellate Court. Als5 per |^ahniood, J., that it was doubtful lyhether the 
reliefs contemplated by ss^20(3 and 623 were open to defendant ; but that, even con- 
ceding that she ought to have sought her remedy under either of those i^ections, her neg- 
lect to do so did not make her incapable of obtaining the same xesult by the exercise of 
her right of appeal. Anusuyabai v. .Sakkaram Pandurang (I. L. B 7 Bom. 484), Man 
Singh V, Narayan Das (I. B., 1 All. 480), Mohan Lai y. Bam Dayal (1. L. B., 2 All. 

849), 41iamab Khan v. Phadu Buldia (T. L. B., 6 Cal. 319), and Pan Kuar v. Bhagwant 
Knar (N. W. P., H. C. B., 1874, p. 19), referred to. — Jamaitunnissa v. •Lutfuunissa, 
I. L. B., 7 All. 606. [Fob. 21, 1885.] 

The plaintiff’s claim to redeem certain lands was rejected by a^Bubord* late Judge on 
21st December 1882. On the 1st Februai^^ 1883, the plaintiff, who was ai agriculturist, 
presented an application for review to the Special Judge appointed under ^he Dckkhan 
Agriculturists’ Belief Act. His application was r|pj''-ct^ by that Judge, who was of opi- 
nion that the plaintiff’s remedy lay in an appeal to the District Judge. The plaintiff was 
not informed of the result of his application to the Special Judge until the following 
May, at which tim^tlie Court of the District Judge was clo.sed for vacation. On the 3rd 
June 1883, he presented an api>eal on the opening of the District Court. The District 
Judge dismissed the appeal as barfed by limitation. On appeal to the High Court, a pre- 
liminary objectioif being taken that a second appeal would not lie, held that tho«order of 
the District Judge, liaving the force of a decree within the moaning of 8..2 o& the Civil 
Procedure Code (Act iBlV. 1882), was appealable under s. 540 of the Code. Order 
discharged under the circumstances, the District Judge having given no reasons for •mak- 
ing the order. — Baghu N&th Gh)p^ v, Nilu Nathaji, 1. L. B., 9 Bom. 452. [Mar. 31, 
1885.] • ° • 

Poverty is not “ sufficient cxiiise,” within the meaning of sf 5 of the Limitfttion Act> 
(XV. of 1877), for admitting an appeal after ^he ordinary period of limitation prescribed 
therefor bos expir^. — Moshaulah f>. Ahmodulltdi, I. L. B., 13 Cal. 78. f 11, 1886.] 

Held by the Full Bench (Straight, Offg. C.J., and TfyrreW* expressing no opinion), 
that a respondent In who^ absence the appeal has been heard ex parte, and against whom, 
judgment has been given; may prefer a se(X)Dd appeal from the decree^ under the provi- 
sions of 8. 684 of the Civil Procedure Code, and his remedy is pot limited to an applica- 
tion under s. 6^ to the Court whiolf passed the decree to re-hear the appeal. RamijaB 
Baijnath (I. L. B., 2 All. 667) approved. P«r Oldfield, J. — There i^a distinction be- 
tween the case of a defendant in a Court of first instance and that of a respondent in 
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au Appellate Court not araeariu^ with reference to as. 108 and 6G0 of the Code. Lul 
Sin^^h V. Kunjau (I. Jj. K., 4 All. 387) and Rumshet Bachiu^et v. Balkishna Ababhat 
(6 Bom. C. B.a61) referred to. Per Mahmood. J.— 'Wic distfwctroivjH one of detail 
merely, and not of primnple. LaL-Si ngli v. Ky ^iirui (I. b. R., 4 All. ‘IJ87) dfssei»ted from. 
Zaiii-ul-ab-din Khan r. Ahmad Raza'Knan (1. I*. R.,'2 All. 07 ; b. R. 5. Ind, Ap. 233), 
Jamait-uti-nii^sa o. buf^^iu-nissa (I. li. R., 7^ All. 6(te), Asfcruff-uu-nissa v. I^hareanx 
I. L, R,, 8 Cal. 272), Luckhmidas Vitlialdas v. Rbrahiui Oo.'^ifian (I. I>. R.|. 2 Rom. G44), 
Anaiitharima o. Madhaia^, Penikar (I. 1». R., 3 Jfad. 264), and Modalutha^a Ca.se (I. L. 
lU 2 Mad. 7^ referred to. A1 .m5 per Mahmood, J.— \V^liSre tim procedures* or two re- 
moras are proved statute, one of thorn must not be token as operathn? in deroRatioa 
ot the other* — Ajudhia ^asad v. Bahnukaiid, I. L. It., 8 All. 35-t. [MayrlO, 1886.] 

9. 6 of the Limiiatipn Act a fli'«(?retion to a Court to admit an appeal filed out 
of time. A valued his .suit at Rs. 18.000, which was reduced to less than Rs. 5,000 by 
the Court of first instance at Raishaliye. A dcfsrec, dated the 20th ^Dcceiiibor 1883, 
Wiis given agaiiist the flefendaut, who applied for copies on the 3rd of February. ;nid ihe 
decree was ready on the 7th. ^ The defondant w:i.s apparcuHy under the impression' that 
the appeal would lie to the Court; but on the lOth of t^arcli a letter was des- 

patched by his Calcutta ajrent informinjr him that he w*as mistaken, and tlittt the appeal 
lay to the IHstriet Jiidjre. Tliis l/iter rcmchod RajshaliS’e ofi the 1 7th, and tbo appeal was" 
filed on the 23rd of Manrh. ITpid that, under thfj circumstsiitcos. the Cmirt mi;,djt admit 
the appeal in the exercise of ils discrelion under s. 5 of the Limitation Act. — Huro* 
Chunder Boy v. Surnamoyi, I. !>. R., 13 Oal. 266. [May 31, 1886.] 

An appeal from the Court of thoRertordor of RsTJtroon to the TTi'^h Court is an appoaf 
tinder the Civil Procedure Code, and must be nride witliiii the time pveserihed bv art. 
156, .sob. ii. of the Limitation Act. — Atra Mahomed Hiinadani e. ColuMt, T. L. R., 
13 Cal. 221. [July 22, 1886.] 

a ,1 

The proviso in s. 46 of the Burma Coui’ts Act amounts to an expres.<» derdaRiiioti that 
it is a conjlitfon precedent to the rii?lit of a])f>eal from the I5eeordor^s Court that the suit 
.•eliall be one which This an amoiprt or value «ripahL of beimj estimated in money, and that 
that amount or value must, fall witll'iii (Mjptaui specified limits. • A suit for the restitution 
of conjugal rights is incapable of being value^l, and no appeal tlierefore hi such a suit will 
lie under the Burmsi Courts A<*.t from a d'^dsion of the Reeordor of Rangoon, —Golan» 
Rahman v. Fatima llibi, I. L. R., *i3 Cal. 232. [July 26, 1886.] 


64-1. The appeal shall he made in the form of a menvornnrTiim in writ- 
Form of appeal. ‘"S the appellant, and shall be ac- 

t coinpaniod by a copy of the decree appealed a"ainsl; 

What to accompany memo- and (unless t^ie Appellate Court cTispenses there^ 
raodum. ^ with) of the judgment on which it ia founded. 


Such memorandum shall sot fo|^tli, coinrisely and under distinct heads^ 
Ontoate of memorandum, the grounds of ohjeetion to the. decree nppealedP 
, against, without any argument od narrative ; ana 

such grounds shall l>e numbered consecutively. ^ 

« '• ^ 

An order m^Kle under Act X. of 1877, s. 406, rofu'^Iug lotivo to sno aw a pauper, is sub- 
jefdi to review under s. 02.3. ^Wie provisions of s. 41.3 do not iiffortl, the right of a i^orsoii* 
agaifist whom such order has been made to obtain ;i review. A petitionor frpplviiig for 
such review must file a copy of the order of which he i seeks a review, fogothcr with a me-* 
moraudam of objection.s (ss. and 625). — Adarji Edulii v. Maiiik:; KluliC I. L. R., 

4 Bom. 414. [July 12, ,?,880.] 

, i- 

642* Thp appellant shall not, without the leave of tho Com’t,. urge or 
Appellant confino!ii to he heard in support of any other ground of oVjeo 
grounds set out^ tions ; but the Court, in deciding fciie afipeal, shall 

not l>e confined to the grounds set forth by the appcllalit : 

Provided that tte Court shall nob rest jts deci.sjou on any ground nok 
set forth by th<t appellant, unless the respondent lias had sufiicieut oppcNT^- 
tunit^ of contesting the case on that ground. . . 
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Not only may the plea of res jndicata^ though not taken* in the memorandam of 
appeal* be entertained in second appeal, under the provisions of s. 542 of Act X. of 
1877, but even when such plea has not been urged in either of the lower Courts oi; in tho 
Ynemorandum <ft appeal. If raised in the sec^od appeal, it must be considered and determin- ' 
ed either upon the record as it stan^, or after a reufund^or finding of fact.— Muhammad 
Ismail o. Chattar bingh, I. R., 4s All. 69| [July 11, 1881*.] ^ 

Held by^earson. J.. and Straight, J. (Spankie, J., dissenting), as follows: That, 
in disposing or a second appeal, the High Court is con^petent, ,ifhder s. 642 of Act X. of 
1877, to oonsider the ^uesflop whether the plaintiff has any « causa of^action or not, 
although such question has not been^raised b:^ tho defendant-appellaci^ in the Courts bdpw 
or in his memorandum of second appeal, but is raised for the first time at the hearing of 
such appeal. That the cause of action of a person claiming tlie right of pne-emption if 
4he case of a conditional slle arises when the conditioniil sale tak^ place, and not lyhcnit 
becomes absolute; and therefore, where a conditional salo took place in 1867, and r it 
had become absolute a person sued to enforce his right of pre-emptiou in respect nf the 
'property sold, basing his claim upon a special agreement made in the interval between the 
date of the conditional sale #nd the date that it became absolute, and alleging that his 
cause of action arose 01 ^ the latter date, that the suit was not maintainable, the plaintiff 
having no right of pre>emption at the time of the conditional ^le. — Lachman Prasad 
V. Bahadur Singh, I. L. R., 2*A11.^84. [May 7, 1883.^ 

643. If the memorandum of appeal be not drawn up in the manner 
Rejection of amendment of hereinbefore prescribed, it may be rejected, or he 

miemorandum. returned to the appellant for the purpose of being 

amended within a time to be fixed by the Oourt, or be amended then 
and there. 

When the Oourt rejects under this section any rqcmorandum, it shall 
record the reasons for such rejection. 

When a memorandum *of appeal is amended under this section, the 
' J udge, or such officer ds he appoints in this bfihalf, shall attest the amend- 
ment by his signature. , , 

644, Where there are more plaintiffs or^ more defendants than one in 

^ - 1 1 • ^ suit, and tho decree appealed against proceeds 

oten'revo"' <»» a«y ground common to all the plaintifft or to 
sal of whole decree if it pro- all the defendants, any one of the plaintiffs or of 
eeed on grouud^common to defendants may appeal ag^finst t’ e whole de- 

cree, and thereupon the Appellate Court may re- 
verse 02 modify the decree in favour of all the plaintiffs or defendants, as 
the case may be. ^ 

The Court of Appeal has power under Act YIII. 0^1859, s. 337 (corresponding with 
Act X. of 1877, 8. 944), to draw up what would*be a fair decree as regards all the parties 
to a suit, although some of them may not have appealed. — Joykisto Cowar o. Nittyanund 
Nundy, 1. L. R., # Cal. 738. [May 8, 1878.] But see 2 P. C. R. 766 (Mussamut MuU 
leeka a. Mussamut Jumoela, 11 B. L. R. 375 ; L. R. I. A. Sup. 135). [D^. 1872.] 

S having mortgaged land fo K as security for a debt, sold it to V. who undertook to 
pay the debt. K alleging that C had undertaken either to make V pay the debt hr to 
execute a mortgage of his own landsto secure its repaymen]^ and that V had dispossessed 
him, 8ue<f S, V, and C to recover the debt by sale of the land mortgaged, mesu^-profits 
from V, and do.sts from S, V, and C, Tho District Munsif deereed payment against 8 ; 
mesne-profits, and, in default of payment by a sale of the laud against V ; and costs 
against 8, V, and C. V and C appealed against this decree. The Subordinate Judge found 
that the debt had been paid, and held that, even if the ^ebt had n^t been paid, K had no 
cause of aotiou against Y or 8, but, if at all, agaiusb C, and dismissed the suit as against Y. 
Tho Subordinate Judge f^Mo held that he had no jurisdiction to interfere With the decree 
against 8, and saw no reason to interfere with the decree against C. 8 appealed against 
this decree. Held that, even if 8 was not entitled to appefl in qrder to have the decree 
against him set aside, the error of thfl Subordinato Judge could be corrected under s. 622 
of the Code of Civil Procedure by a direction to exercise the discretionafy power given by 
s. 544 of the said Code.— Seshadri e. Krishnan, 1. L. B., 8 Mad. 192. [Nov. 17, 1^.1 
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Of Staying and Executing Decrees under Appeal 

• » 

646. Execution of a .decree shall not be stayed by reason only of an' 
Execution of decree not fi^al ha viij^been preferred ^fcins£ the decree ; 
stayed solely by reason of •but the Appellate Opurt may, for sufficient cause, 
appeal. , «« order the exeAition to be Stayed : 

If an applicationcbe made for stay of execution of an appeasable decree 
stay of excc'iiHorf'of' 4p*- the expiry of the Ci.ue allowed for appeal- 

peslable decree^ befo^ time mg therefrom, the <Jlourt which passed the decree 
for appealinn^ has expired. • may, for sufficient cause, order the Execution to 
^ •be stayed : ^ 

^ Provided that ticf order shall be made under this section unless the 
Oourt making it is satisfied — 

(a) that suV>stantial loss may result to the party applying for stay of 
execution unless the ordorsis made : c ^ 

Xh) that the application has been made without lAireasonable delay ; 
and • • • 

(c) that security has been given by the applicant for the due perform- 
ance of such decree or order as may ultimately be binding upon him. 

Thx present applicant having taken out execution of a decree held by him, and the 
judgment-debtor having appealed to the District Court, the two opponents became sure- 
ties, under s. 338 of Act VIII. of 1859, that the judgment-dobtor would “obey and fulfil 
all such orders and decrees as should be given against him in appeal,** and, in default of 
hi.** SC 4 doing, they Ixiund themselve.s “to pay jointly and severally, at the order of the 
Court, all such stints as tne Court should, to the extent of Us. 812-8-0, adjudge.” Held 
that the obligation of the sureties to fulfil the decree of the Appellate Oourt was not con- 
fined to the first decree of that Court, but extended to the final decree which it passed 
upon the case bejiig remanded f)^' tk.: High I'oiirt in special appeal. — ShivUl Khubchand 
V. Apaji Bhivrav, I. L. R., 2 Bom, 651. [July 11, 1878.] 

S. 283 does not (H)nstitii1e an exception to the procedure laid down by s. 645. Where 
property been released from ati'achmciit under s. 280, and subsequently declared liable 
to attachment by a decree against which an appeal is pending, a sale of such property 
before the final result of the appeal Is not illegal by virtue of the provisions of s. '283.^ 
Fatbiila v. ifuniyappa, I. L. R-, 6 Mad. 98. [Oct. 13, IB82.] 

The Court which pas-sed a certain def'.ree ordered execution thereof to be stayed 
pending appeal, on tile debtor*^ furnishing ser^rlty to the u mount of Rs. 70,000, under 
the provisions of s. 545 of the Code of Civil Procedure. The debtor objected to the 
Amount of security required, and appealed to the High Court on that ground. The 
decree-holder contended that no appeal lay. Held that the order was appealable. Held 
also on the facts that the security required was excessive.— Udeyadeta Deb v. Gregson, 
I. L. IL, 12 Cal. 624. [Feb. 16, *'1886.] 

S.i 253 of the Civil Pro<»edure Code contemplates a suit pending at the time security is 
given for performance of the decree, and does not apply 'to a case where the litigation in 
the Courts of first instau'^e and of first appeal has ended, and no second appeal has bceu 
instituted jn ihp High Oourt when security is given. The holder of a decree affirmed on 
appeal by the District Court took out execution to recovb/ eos& awarded. Costs were 
deposited by the judgment-debtor aud ])aid to the decree-holder,* and a surety gave a l^nd 
by which he undertook to refund the amount to the judgment-debtor in the event of the 
latter succeeding in appeal to the High Court and of the decree-holder failing to repay 
bim. Tlv9 judgmeut-deb^t'O*’ fubsequcntly filed an appeal to the High Court, and wa.s sue- 
'Oessful ; and he then applied in the exoeutioi,i-department to recover the amount from the 
eurety. jaTWd that the Court executing the High Court-s decree had no jurisdiotion to 
execute it agaiuslTthe surety. —Hardco Das v. Zam^u Khan, I. L. R., 8 All. 689. [Aug. 3. 
1886.] 

646> I^ order is made for the execution of a (decree ^'against which 

Seeurity in o«e of or<ipr pending the Oourt which pMBcd the 

for ezoeution of decree ap- oecree snaJi, on B^fncient cause being shown by 
pealed against. « the appellant, require security to be given for the 

restl^tttiou of any property which may be taken in execution of the deorae^ 
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or for the payment of the value of such property, and for the due perform- 
ance cJf the decree or order of the Appellate Qourt, 

or the Appelate Oourt may, for like cause, direct tlie Court which 
passed the decree to take such security. *• , 

And when an ordjir has been passed for the sal^of immoveable pro- 
perty in execution of a decree for n oney, and^ an appeal is pending against 
such decree, the sale sh».ll, on the applicaticm of tKe'judjfracmt-debtor, be 
stayed until the appeal is cfispoS^d of, on such terms as to gii^ng security 

or otherwise as the Oourt which passed the decree thidka fit. 

• • 

Where an order, requiring the decree-holder to give securtty within three dtyn is* 
made under s. 546 by the Judge of the Court in which the decree was passed, aud 'n 
which the execution is pending, such order is appealable as a decree under the provisions ^ 
of B. 2, and 8. 244, ol. c.— Luchmeeput Singh o. Sitanath Doss, I. L. R., 8 Cal. 477. 
[Mar. 8, 1882.J ^ # • 

8. 253 of the Civil^’rocedure Code contemplates a suit pending at the time security 
is given for performance of decree, and does not apply to a case where the litigation 
in the Courts of first instance and of first appeal has ended, and no second appeal has been 
instituted in the High Court when security is given. The holder of a decree affirmed on 
appeal by the District Court took out execution to recover costs awarded. Costs were 
deposited by the judgment-debtor and paid to tho decree-holder, and a surety gave a bond 
by which ho undertook to refund the amount to the judgment-debtor in the event of the 
latter succeeding in appeal to the High Court and of the decree-holder failing to repay 
him. Tho judgment-debtor subsequently filed an appeal to tho High Court, and was suc- 
cessful : and he then applied in the execution-department to recover the amount from the 
aurety. Held that the Court executing the High Court’s deorer^ had no jurisdiotiOh to 
execute it against the surety. — Hardeo Das v. Zaman Khan, 1. D. R., 8 All. 639. [Aug. 8, 
1886.] « • 

647 . No such aqpurity as mentione^in tfections 545 and 546 shall 
No such security to be re- required from the Secretary of ^tate for India 
quired from Government or in Council, or (when GovernnibnT has undertaken 
public officer. the defence of the suit) from any public officef' 

sued respect of an act alleged to be done by him* in his official capacity. 


Of Procedure m Appeal Jrom Decrees, 

648 . When a memorandum qf appeal is admitted, the Appellate 
Itep»try of momorandutn Court or the proper officer of that Opurt shall 

of appeal? endorse thereon the date of presentation, and shall 

register the appeal in a book to be kept f»r the purpose. 

Such book shall t>e called the Roister of 
Regbterof Appeals. Appeals 

649 . Thp Appellate Court may, at its discretion, ejther before (jhe re- 
Appellate Court may fe- ^ondont is called upon to appear an«^ angwer, or 

quire appellant to give £e- firfterwards on the application of the respondent, 
curity for ooaU. • demand from the appellant security for the cfistcl 

of the appeal, or of the origimtl suit, or of both : • * ^ 

Provided that the Oourt shall demand suph security^ in all cases in which 
IVhen appellant resides out the appellantris residing out of British India, and 
of^ritish India. is not possessed of any sufficient immoveable pro- 

perty within British India independent of the property fit any) to which 
the appeal relates. 

If such security be not furnished within such ijme as the Court orders, 
the Court shall reject the appeal^ * 

8 . 649 of the Civil Procedure Code applies to all appeals, inoludingVppeals %» /ormd 
S^shayyagilhr •. Jain-fil-avadfu, 4 Ind, Jur, w. 


O. P. 40. 



3S6 


APPEALS FROM ORIOlffAL DECREES. [Seo. 550. 

/' 

VThe^b the Appellate Court demanda from an appellant seourity for costs^ the Court 
may extend the time within which it orders such security to he furnished : but if no 
application is mfMle for such extension o^ time, and such security is not paid within the 
itime entered, it is imperatWe on. the Court, under Act X. of 1877, «. 64 a^, to rmeot the 
appeal. — ^Haidri Bai v. Bast^Inaia Railway Company, 1. L. It., 1 All. 687. [June 27, 
1878.] , , 

A SUiTOB in formii panperig may be called on to ^ive s^urity for costs under s. 549 
of the Civil Procedure Code, but very special grdund'^ must bo shown to Support such an 
applioation.—Niisceeruddeen Bisvi^ t>. Ujjal Biswas (17 Sutk. \V*B. 68) dissented from. — 
l^shiyyaugar^aud another v, Jainulavadfn and another, 'I. L. B., 8 Mad. 66. [April 21, 
1880.] , 

•S. 549 of the Civil Fiocedure Code contemplates an order by which some ascertained 
amount of scourtiy is xr^qiiired. The last paragraph of the sc6tioii seems to TOnteniplate 
that, on failure to furnish security within the time fi.'^ed, an order for rejeoting the ap» 
peal should bo obtained from the Court that gave tho order to furnish security. Upon 
the application of the respondent in a second appeal ponding before the High Court, an 
order was passed requiring the appellant to furnish security' for^ the costs of the appeal, 
and'to lodge such security at an 3 >’ time before the hearing. l%4s order purported to bo 
made under e. 549 of *iho Civil Procedure Code, but neither the application nor the order 
utated the amount of the securiiy required. At the* heanng of the appeal, no security 
luLvlug been lodged, the respondent, objected that, with reference to the terms of s. 549, 
the Court had no option but to dismiss the appeal. Held that the objection had no force, 
no such order as was contempl iited by s. 549 having been made. Held also that the 
proper course wa^ to have applied to tho Judge who passed the order for security, at any 
time before the case came on for hearing for the rejection of the appeal, and t^t it was 
too late at the hearing to ask tho Court to reject the appeal. — Thakur Das o. Kishori Lai, 
I. L. B., 9 Ail. 164. [Dec. 16, 1884.] 

*‘The proper constrretion of s. 549 of the Civil Procedure Code is that, where an ap* 
pellant has been ordered to furnish 8 ecurit 3 ' within a certain time, and that order has not 
been complied with, and no aiqilication has boen insde to extend the time within the 

? eriod allowed, the Court is. bound to reject Che appeal. — Budri Narain v. Sheo Koer, 
. L. B., 11 Cal. 716. [June 2, 18<^5 ] ^ 

Held by the BuU Bench (Tyrrell, J., duhitante), without laying down any general 
rule by which the exercise of thr discretion conferred by s. 549 of the Civil Procedure 
Code should be governed, th^t the mere fact of the poverty of an appellant, standing by 
itself, and without reference to any general faots of the case under appeal, ought qot to be 
xjonsidered suffioiont alone to warrant his being required to furnish security for oosts.— • 
Jiwas AU Beg v, Basa Mai, I. L, B., 8 All. 203. [Feb. 13, 1886.] 

An appeal, althcugh it may have been rejected by the Appellate Court under s. 649 
t>f the Code of Civil Procedure, upon failure i>y the appellant to furnish seourity demand- 
ed under tlyit section, may be restored, on siilliuieut grounds, at the Court’s disoretion. 
TPhe High Court having apparenil 3 ' ^treated an appeal as though, after rejection of it 
under the above section, a petition tendering security to the amount demanded, and ask- 
ing restoration of the appeal, was not en^ertainable, and could not be considered, heM by 
tlie Judicial Committee that restoration was within the (hurt’s discretion, and that there 
were*^ grounds for it, upon the appellant’s giving approved sccuritj’ within such time as 
the Court might fix. — Balwant Singh v. Daulat Singh, » 1. L. B., 8 All. 316. [Feb. 17> 
I886.j» e 

Appellate Court to (five . 660. When the memorandum of appeal is re- 

notice to Court whose decree gistered, the Appellate Cojirt shall send notice of 
apfAsaled against. the appeal to the Court against whose decree the 

^ • appeal is made. * 4 . 

If the appeal he from a Court the records of whi^h are not deposited in 
Transmission of papera to 1^5e Appelate Court, the Court receiving such notice 
Appellate Cottr|. ^ sliall send, with all practicable despatch, all material 

papers in tho suiC, or suchc papers as may be specially called for by the Appel- 
late Court. . 

Either party may apply in writing to the Coui't against whose decree 

CoplMof exhibits in Court" 5^® “PP®?? “ specifying any of BUoh papera 

whose decree appealed in such Court of '’which he requires copies to be 
against. _ * made ; and copies of such papers shall be mode 

at the expense of the applicant, and shall be deposited accordingly, ' 
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651. The Appellate Court may, if he thinks fit, after fixing a time for 
Power to eonflnn deofaioo ^faring the appellant or his pleader, and hearing 
of lower Court vllthoi 4 t send- him accordingly if he .jippears at snoh time, oon- 
in(?H notice. ^ firm the decision of the Court against who 9 t; decree 

the appeal is made, vri^iout sending* notice of the appeal to such Oburt, and 
without serving notice dn the respondent or his pleads ; but in such case 
the confirmation sha]! bei* notified to the same Court. • . ^ . 


The plaintiff sued to miovor possession of certain immoveable property sold to hfln 
by the first defendant, a Hindu widow. The second defendant* answered that his father 
and the first defendant’s husband were undivided brothers, and that, as a chiAlleas 
she has no right to sell thd property. Both the lower Courts uptwld the sale as ablbl be^ 
on the ground that she was competent to make it as widow of a separate Hindu. 'Aiie 
District Judge heard the appeal 60 ? under Act X. of 1877, s. 551. Held that the 
decrees of the lower Courts were unsustainable, as they did not contain the limitation 
pointed out above ; and remanded the case for the trial of Iphe issue whether there were 
any such special circums&iices as would justify the absolute sale by Jhe first defendifiit to 
the plaintiff ; and that the District ^lud^e ought not ta have disposed of the appeal em 
parte under Act X. of 1877, s. 651. — Gurun&th Nilkanth v. Krishnflji Govind, I. L. R., 
4 Bom. 462. [Feb. 16, 1880.] 

On an appeal from a decision, in a civil suit, of the Assistant Commissioner of Ajmere 
to the Commissioner of Ajmero, the latter, feeling doubtful on a question of the nature 
specified in s. 17 of the Ajmere Court’s Reg. I. of 1877, referred such question, under 
s. 86 of that Regulation, to the Chief Commissioner of Ajmere and Mairwara. The Chief 
Commissioner dealt with the case as prescribed in s. 37 of that Regulation, and returned 
it to the Commissioner, who dismissed the suit in accordance with the Chief Commissiemer’s 
judgment. The plaintiff preferred an appeal to the Chief Commissioner from the Uom- 
misslonei^s decision. The Chief Commissioner did not make any order on the memoran- 
dum of appeal admitting it, or directing that it should be registered, or that the respondent 
should be summoned, or that the appellaifb should appg^^r on a certain day under s. 551, 
Act X. of 1877, but issued % notice to the appellant’s counsel to appear oft a certain day. 
The appellant’s counsel appeared on that day, and the Chief Comm ^'slpner intimated that 
he was acting under Act X. of 1877, s. 551. The appej^aut’s counsel then proceeded to 
address the Chief Commissioner, and wa« heard for some time, and then stopped, in conse- 
quence of the Chief Commissioner resolving to refer to the High Court the question whether 
tlie appeal from the Commissioner’s decision lay to him or to Her Majesty^ in Counoil. 
The Chief Commissioner subsequAtly referred such a question to the High Court. Held 
by the Full Bench, on a reference by a Division Beuch before which the Chief Commis- 
sioner’s reference came, that such question arose in the trial of an appeal within the 
meaning of the Ajmere Court’s Reg. I. of 1%77, s. 21, and was properly referred to the 
High Court. Held by the Division Bench that the appeal from the CommiNsioiier’s decision 
lay, in thfc particular case, not to the Chief Coram i^inio ier, but to her Majesty in CounciL 
— Thakur of Masuda v. Widows of the Thakur qf Nandwara, I. Ia R., 2 All. 819 (F. B.). 
tApril 6, 1880.] • 

The order of adjudication made under s. 55t of the Civil Procedure Code is a decree, 
and the procedure authorized under that section does not dispense with the necessity of 
drawing up a judgpieut. — Royal Reddi v. Langa Reddi, I. R^ 3 Mad. 1. [Feb. 23, 
1881.] . • 

662. The Appedgte CJourt, unless where it confirms, under section 551, 

the decision of the lower Court, shall fix a day 
D»yforh^ngapp«l for hearing the appeal. • 

Suoh day shall be fixed with reference tp the current business, of the 
Court, the place of residence of the respondent, and the time necessary for 
the service of the notice of af{|;>eal, so as to allow the respondent sufficient 
time to appear and answer the appeal on such day. 

663. Notioe of t^e day so fixed shall be stuck up in the appellfite 
Li- *4 A ^ « Court-house, and a like ruotice shall be sent by the 

no^clTd^fw hm^g^ap- - Appellate Court to the Court against whose dect cuf^ 
peal. the appeal is made, and shall be served on the re>- 

3poi^dent or on his pleader in the Appellate Court in the manner provided in 
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Chapter VI. for the service on a defendant of a summons to appear and 
answer ; and all rules applicable to such summons, and to proceedings Vith 
reference to the service ther^f, shall apply to the service ol sucri notice. 

Instead of sending tiie notice to the C6nrt against whose decree the 
Appellate Court may ifiielf appeal is made, the Appellate Court may itself 
oause notice to be senred. • ^ cause the notice to be served on the r^pondent or 
bis pleader u^del^the rules abdvo referred to. 

B64s Tte ndtice (o the respondent shall declare that, if, he does not 
Contents of notice. * • appear in the Appellate Court on the'day so fixed, 

, the appeal will be heard ex pturte, 

r 

Procedv/re on Hearing, 

666 * On the day so fixed, or on any other day to which the hearing 
Riidit to betrin adjourned, the appells^^t shall be hoard in 

• su^ort of the appeal, 'fhe Court shall then, if it 
does not dismiss the appeal at once, hear the respondent against the appeal, 
and in such case the appellant shall be entitled to reply. 

666. If, on the day so fixed, or any other day to which the hearing may 
Dibmissal of appeal for ap- be adjourned, the appellant does not attend in person 
pellant*s default. or by his pleader, the appeal shall be dismissed for 

default. 

If the appellant attends, and the respondent 
does not attend, the appeal shall be heard ex parte 
,, in his absence. 

a suit has been inVititu^^^d under Aci' VIII, of but decided at a time 

when Act X. of x877 had come into operation, and an appeal is presented against such 
d^ision, s. 3 of the latter Act distinctly indicates that such an appeal is to be governed by 
the law of procedure in force at the date of the presentation of the appeal. Where, there- 
fore, an appeal, presented whep Act X. of 1877 was in force, has been dismissed under 
s. 656 of that Act, the appellant may apply for its re-admission under s. 568 ; and’if such 
re-admission (is refused, ho is entitled to an appeal under s 558. — Elahi Buksh v. Marachow. 
I. L. R., 4 Cal. 825. [Feb. 19, 1879.] . 

When an appeabis dismissed, under Act X. of 1 877, s. 566, for the appellant's default, 
the order dismissing it is not appealable.— Ahmad Buksh v, Gobindi, I. L. E., 2 All. 216. 
[Mar. 27, 1879.] 

An ordw ®56 of Act X.cDf 1877, dismissing an appeal for the appellant’s 

^fault, 18 not a decree within the me%ning of s. 2, and is not appealable. — Mukhi v. 
Fakir, I. L. E., 3 All. 382. [Dec. 22, 1880.] 

. Court, the appellant net attending in person or bv^his pleader, instead 

of dismissing the appeal for default, as provided by s. 556 of Act X. of 1877, proceeded, in 
contravention of the piiovisions of that law, to dispose of the appeal on t’.e merits, and dis- 
missed it.^ The appelUnt preferred a second appeal to the High Court, contending that the 
Appellate Court had acted contrary to law. Sefd that the Appejlate Court had so acted, 
and Its decision could only be treated as a dismissal for default, ' and that, so treating it. 
the proper and only course open to the appellant was to have applied under s. 668 for the 
r(^adinwion of his appori, mC under these oircumstances the scoond appeal would not Ho. 

followed-Kanahi Lai and otheia 

Naubat Eai, I. L. E.; 3 All. 619. ‘ [Feb^lO, 1881.] 

Where, ' v^en w a^eal is called on, the pleader is not absent, but is unprepared'^to 
go on with the'ease,, the dismissal is a dismissal for default within s. 666 of Act XIV. of 
1882, and the topwl tb/refdre be re-admitted under s. 668. Buldeo Misser ir. Ahmed 

““'f"* '■ ■‘I— 

In an appeal before an Appellate Court, the appellant did not attend in person or by 
pleader, and the Court, instead of dismissing the ajSpeal for default, tried and dismissed it 
ppon the merits Subsequently, the appellant applied to the Court, under s. 668 of the 
Frecedure Code, to ro-adniit the appeal, explaining her absence when the appeal wfui 
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balled on for hearing. The Court rejected the application, on the ground that the appeal 
had bden decided on the meri^ and reasons had been recorded for its dismissal which 
there were no og)parent grounds* for setting aside. Held 'that the Court should have dis- . 
missed the appeal fbr default, and it was illegal to t^y i^on the merits, and the judgment 
was consequently a nullity, the existence of which was no bar to the re-admission of the 
appeal. — ZainabBegam o. Jikmawar Husaiit Khan, 1. L. B., 8 AII 9277 . [April 27, 1886.] 

657 . ft, on the da^ so fixed, or any otl)er day.^o which the hearing 
Disniiaua of appeal where ••"ay.b® adjourned, il is found that the notice to 
notice not served in conse- the respondent has not been served in consequence 
quence of applllant’s failure of the failure of the appelfant to depoSit, within 
eposi cost. ^ period fixed by the Cour^ the sum Required ha 

defray the costs of issuing the notice, the Court may *(^der that the p-f 1 ^al < 
be dismissed : 

Provided that no ^ch order shall be passed, although the notice has not 
Proviso. •* been served upon the respondent, if on tha day 

• fixod for hearing t||e appeal Ihe respondent ap- 
pears in person, or by a pleader, or by a duly authorized agent. 

668. If an appeal be dismissed under section 556 or section 557, the 
Re-admission of appeal dis- appellant may apply to the Appellate Court for the 
missed for default. re-admission of the appeal ; and if it be proved that 

he was prevented by any sufficient cause from attending when the appeal was 
called on for hearing or from depositing the sum so required, the Court may 
re-admit the appeal on such terms as to costs or otherwise as the Court thinks 
fit to impose upon him. * 


Whbbb a suit has been instituted under Act YIII. qf 1859, but deoided*at a time 
when Act X. of 1877 had^ome into operation, and a#appeal is preseDte4 against de- 
cision, 8. 3 of the latter Act distinctly indicates that such an appeal is to be governed by 
the law of procedure in force at the date of the presentation of thefapneal. Where, there- 
fore, an appeal, presented when Act X. of 1877 was iTi force, has been dismissed under 
8. 556 of that Act, the appellant may apply for its ro-admission under s. 558 ; and if such 
re-adntlssion is refused, he is entitled to an appeal under s. 588. — Rlahi Buksh v, Mara- 
chow, I. L. R., 4 Cal, 825. [Feb. 19, 1879.] 

An order under s. 556 of Act X. of 1877, dismissing an appeal for the appellant’s de- 
fault, is not a “decree” within the meaning of s. 2, and is not Sppealabio. — Mukhi v. 
mir, I. h. B., 3 All. 382. [Dec. 22, 1886.] 

An* A ppellate Court, the appellant not attending in person or by his pleader, instead 
of dismissing the appeal for default, as provide^ by s. 556 of Act X. of 1877, proceeded, in 
contravention of the provision of that law, to diBpo.<!e of Ahe appeal on the merits, and dis- 
missed it. The appellant preferred a second appeal in the High (>ourt, contending that 
the Appellate Court had acted contrary to law.*^ Held that the Appellate Court had so 
^ted, and its decision could only^be treated as a dismissal for default, and that, so treat- 
ing it, the propel and only course open to the appellant was to have applied undUr s. 558 
for the re-admission of ^is app^l, and under these circumstances the second ajspeal would 
uot lie. Nand Ram vjf Muhammad Baksh (1. L. R., 2 AIL 616) followed. — Kanahi Lai 
V, Naubat Rai, I. L. R.,B All. 519. [Feb. 10, 1881.] 

On un application under s. 558 of the Code of Civil Brocedure for ihe're-admissiou of 
an appeal which had been decided ex parte against the applicant, it appearod*that he 
had been .misled by reason of the appeal having bee v transferred €rom the file of bne Court 
to another, no notice of the tran;|^er having fil^n given to him by tho pleaders in the case. 
Held that, under the cimumstances, the applicant was entitled to have the appeal re-ad- 
mitted. — Naraiu Singh v, Bherah Churun Panda and another, 8 O. L. R. 350. [Mar. 3. 
1881.] 


Whbbb, when an 4.ppeal is called on, the pleader is not absent, hut is unprepared to 
go on with the case, the dismissal is a dismissal for defauft witfiin s. 656 of Act XIV. of 
1882, and the ^peal can therefore he re-admitted under s. 558. Buldeo Misser v. Ahmed 
Hossein (16 W. R. 143) followed.— Shihendra Naraiu Chowdhuri v# Kinoo Ram Bass, 
I. L. R., 12 Cal. 605. [Jan. 19, 1886.] 
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In an appeal before an Appellate Court, tbe appellant did not attend in person or bjr ' 
pleader, and the Court, instead of dismissing the appeal for default, tried and distnisred it 
upon the merits. Spb^uently, the appellant applied to the Court, under s. 558 of tUo 
'Civil Prooedure Code, to re-admit^e ^peal, explaining her absence vi>hou S)he appeal wui* 
fuilled on for hearing. The Coprt rejd^ed the applicaUon, on the ground that the appeal 
had been decided on ^the merits, and reasons hjvd beeit record jd for its dismissal which 
there were no apparent grounds for sotting aside. Held that ^Ohe Court should have di*;- 
missed the appeal for defaul^ and it w*as illegal to try it ou the merits, and flie judgment 
was consequently a q^llity^ the existence of which was no bar to the re-admission of the- 
appeal, — ^SSunab Begam v, Manawar Husain Khan, I. L. It., 8 All. 277. [April 27, 1886.] 

660. If it appear to the Court at the hearing that any person who wna 
Powwto «tdjoum heari.^/ a party to the suit in the Court against whose do- 
rand direct persons appearing cree the appeal 18 made, nut who has not neon made 
interested to be made respon- a party to the appeal, is interested in the result of 

the appeal, the Court may adjourn the hearing to 
a futi^re day to be fixed by*the Court, and direct that such person be made 
a respondent. • ^ ^ ^ 

The discretionary power of directing a person to be made a respondent, conferred on 
the Appellate Court by s. 559 of the Civil Procedure Code, is not limited by any provision 
in the liimitation Act (XV. of 1877) — Maniokya Moyeo i*. Uoroda Prosad Mookerjee, 
I. L. B., 9 Cal. 356. [July 31, 1882. J 

The Court of first instance gave the plaintiff in a suit for money a decree against the 
defendant B, exempting the defendants A and H. B appealed, making the plaintiff Mio 
respondent to the appeal. The plaintiff did not appeal from tbe decree of the Co.uct of 
first instance in respect of the exemption of A and H. The Appellate Court made A a 
responflent to the appeal i.nder s. 559 of the Civil Procedure Code, and, exem])ting B. gavo- 
the plaintiff a decree against A.^ Held that, inasmuch as s. 559 does iv>t empower an Ap- 
pellate Cou^*t virtually to make an apjieal for an appellant, who has refrained from availing 
himself of his privileges under the Ivjv, by introducing for him other respondents than 
those he has included in his petition of appeal, and it could not be said that A was ** inter- 
^ted in the result of appeal,” as, having the unuppcaled decree of the Court of first 
instance behind him, his position wvs secure, the Appellate Court had improperly made A 
a respondent to the appeal, and given a decree against him. — Alma Ram v. l^lkisheu,. 
I. L. B., 6 All. 266. [Jan. 16, 1883.] o 

660. When an appeal is heard ex parte in the absence of the respon- 
Re-hearing on application judgment is given against him, he may 

of respondent against whom &pp1y to the Appellate Court to re-bear the appeal ; 
€x-parU decree made. and if he satisfies the Court that the notice was 

not duly sei^ved, or that he was pr|^ventod by sufficient cause from attending 
when the appeal was called on for hearing, the Court may re-hoar the appeal 
on such terms as to costs of otherwise as the Court thinks fit to impose 
upon l^ira. 

A SBCONH appeal does lie from an ex-parie judgment without r^uiring the ap- 
pellant tb resort to a re-^hearirig under s. 660. 8. 119 of the old Code prohibited an 

appeal fronTan •^x-parte judgment; hut there is no corresponding section to it in 
the new Code. It is true that s. 500 enables a respondent tc\ inovc for a re-hearing 
when the appeal is heard ex parte, provided he can satisfactorily account for his omis- 
sion to appear a*t the hearing ; hut this section is permissive, not mandatory. /JPhe new 
Code seeins to leave it to the party concerned to decide whether he ought to seek a re- 
hearing orprefer a second^appeal. — Mcdalatha Kunhi Kanna Kurv^p, 3 Ind. Jiir. 167. 

An appeal was heard ex parte in the absence of the r.^spondent (defendant), and tho' 
judgment was giv^ ag^nst him. He applied to the Appellate Court to re- hear the appeal, 
and the Appellate Court refused to he-hear it. He then appealed, not from the order refusing 
to re-hear the appeal, hut from the decree of the App<d1ato Court JJeht^hskl be was not 
debarred, by reason that he had not appealed from the order refusC jg to rc-hcar the appeal, 
from appealing from tho decree the Appellate Court.— Ramdas t7. Baij Nath, I. L. H., 
2 All. B67. [Dec. 16, 1879.] 

An applicant, presenting a petition for the re-hearing of an appeal decided ex parley 
must, i^t tbe time of making such application, be prepar^ to satisfy the Court that the 
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notioo of appeal was not duly served upon him, or that he was pfevented by sufiOksieut cause 
from/ittending when the appeal was called on for hearing. — Anunda Shaha Biswas iMaa 
Nyomuddin Sha Biswas v. Kema Bebee, I. L. R., 6 Cal., 648. [Bee. 10> 1880. J . 

Whjbn aif api:^al has been heard ex parte, a^re-^aring cannot be granted by the 
Court on au applL .tion under s. 600 of the Civil Procedure Code, except upon legal evi- 
dence produced by the re^ndent*of the tacts necessary to entit|B hipi to such re-hearing, 
— Mahoium^ Khan v. Biaomolee Basbya and another, 8 C. L. R. 112. [Jan. 6, 1881.] 

Held by the Pull Beuyh (Straight, Offg. C.J., an^ Tyrrell, J., expressing no opinion), 
that a respondent in vfhose absence the appeal has been heard e^xpatie, and against whom 
judgment has been given, may prder a second appeal from the decree %nder the'pibvi- 
sions of 8. 684 of tbie Civil Procedure Code, and his remedy is not limited to an applica- 
tion under s. 660 to the Court which passed the decree to rehear the app^. RazniiiSjo. 
Baijnath (1. L. R., 2 Alf. 567) approved. Per Oldfield, J. — TU«re is a distinction -llet een 
the case of a defendant in a Court of first instance and that of a respondent in an 
late Court not appearing with reference to ss. 108 and 560 of the Code. Iial Singh p. 
Kunjan (I. L. R., 4 All. 3H7) and Ramahet Bacha^t i>. Balkishna Ababhat (6 Bom. H. 

R. 161) referred to. JSbr Mahinood, J. — The distinctiou is one of detail merely and 
not of principle. Lai ilingh v. Kunjan (I. L. R., 4 All. 387) dissent^ from. Zain-ul-ab-diu 
Khan v. Ahmad Raza Khan ^(I. l<. R., 2 All. 67 ; L. 5 Ind. Ap. 233), Jamait-un-^Dissa 
p. Luft-un-niasa (I. L. R., 7 All. 606), Asbauff-uu-nissa t>. Lehareaux (I. L. R., 8 Cal. 272), 
Luckhmidas Yithaldas n. Ebrahim Oosman (1. L. R., 2 Bom. 644), Anantharama o. Ma- 
tlhavaPenikar (I. L. R., 3 Mad. 264), and Modalatha's Case (I. L. R., 2 Mad. 76), referred 
to. Also per Mahmood, J. — Whoro two procedures or two remedievS are provided by sta- 
tute, one of them must not be taken as operating in derogation of the other. — Ajudhia 
Prasad v. Balinukand, I. L. R., 8 All. 354. [May 10, 1886.J 

661. Any respondent, though he may not have appealed against any 
Upon hearing, respondent part of the decree, may, upon the hearing, nob only 
may object to decree as if he support the decree on any of the grounds decided 
ha<{pref8rredMpttrato appeal, against him in the Court below, but talfle any ob- 
jection to the decree jwhioh he coTild have tajien by way of ty>peal, provided 
he has tiled a notice of such objection not less than seven days before the 
date fixed for the hearing of the appeal. ^ * * 

Such objection shall be in the form of a memorandum, and the provi- 
Forwi of notice, and provi- sions of section 541, SO far as they relate to the 
sions applicable thereto, form and contents of the memorandufti of appeal, 

shall apply thereto. 

The notice of objections referred to in s. 661 of the Civil l4ocedun Code must be 
filed not less than seven days before the (fate fixed for the hearing in the summonses is- 
sued to ^he public. — Beo Kishen v. Maheshar Sahai, I. L. R., 4 AU. 249. [Jan. 26, 1880.] 

An appeal having been filed on the loth A^il 1879, and the date for hearing fixed 
for May 1879, a memorandum for objections ufMor s. 52j of the Civil Procedure Code was 
filed by the respondent on the 18th September 1879, before the actual hearing which took 
place in July 1880. Held that the memorandum of objections under s. 661 of life Code 
of Civil Procedure as amended by s. 86 of Act XU. of 1879 ought to have been filed not 
less than seven days before the date fixed for hearing, and was therefore inadmissible. On 
un application for review, Aeld ( per Maclean, J., distinguishing the case .of Batansi Hul- 
lianji (I. L. R., 2 Bom. J^) thtt nothing having been done, and no proceeding having been 
commenced by the respondent up to 31st May 1879 under the Procedure Code as it existed 
prior to that date, the filing of the memorandum was governed by the present Code aa 
HmeDded,«and therefore inadmissible. Held (per Mitter, J.,) that the appeal, having been 
filed before Act XI 1. of 1879 w'as passed, was a proceeding within the meatiing.of a. 6 of 
the General Clauses Act (I. of 1868), and t||at the new Act tnerefore did not affeot the 
wppeal. — Ram Gh>biDd Jugodeb » Benobundhu Sri Ohundun Mohapatter, 9 C. L. R 281 
[July 14. 1881.] ^ • 

Where the time for filing objections under s. 661*of the Civil Procedure Code ex- 
pired on a day wlibn the Court was closed, and objections were filed on thb day the Court 
re-opened, Aeld that sueff objections were filed within tim^ On the 16th March 1874 L 
gave M a mortgage on certain land for Rs. 24,000 for a term of ten years, by which it mka 
provided, infer alid, that the mortgtfgee should take the profits of the land in lieu of in- 
terest; that the mortgagee should grant a lease of the land to the m(fi*igagor, the latter 
paying the former the profits of the land every harvest in lieu of interest ; that| if the 
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mort^gor failed to pay the mortgagee the profits of the land by the end of any year, he^ 
shbiild pay interest on the principal amount of the mortgage at the rate of 1 pei^oent. 
calculated from the^date of the mortgage, and in such case the mortgagee should have, no 
' claim to the profits*; and that, if*the mortgagor failed to pay the mortgaged the profits by 
the end of any year, the mortgagee Aould be at liberty to cancel the lease, and to enter 
on the land^^and collect the rents thereof, and tmply tho same payment of interest. On 
the 2l8t March 1874* M*gavo L a lease of the land, under wlfich fts. 1,980 vras the sum 
agreed to be payable annually as profits in lieu of interest. In 1879, M, wh^liad not been 
paid any profits, sought, to Enforce ^ the Revenue Courts the /3ondition as to entry on the 
land, but was supoessfully resisted by L’s widow. On, the ICtli January 1880, M sued L’s 
widow for interest on the printnpal amount of the mortgage at the rate of one per cent, 
calculated from the date of the mortgage to tho date of the suit, claiming the pme by virtue 
of the provisions of the mortgage, on the ground that he had n£»t been paid any profits. 
^ .£r«^ that the mortgageSind lease-tmnsactioiis must bo regarded as one and indivisible, 
** and the questions at issue between the parlies bo dealt with qud mortgagor and mortga- 
gee; that, so regarding such trarisaotioris, and dealing with such questions, M and L did 
not stand in the position of “landholder^’ and “ tenant,” and the proceedings of 1879 in 
the l^venue Courts were liad^without jurisdiction ; also th£c, although, looking at tho 
terms ^of the contract ef mortgage, it was the iiiteutiou of the parl.ios that, on tho mort- 
gagor failing to pay the mortgagee the profits by the end ef any year, the latter should, 
in, the first xdace, seek posses<iion of the land, yet as M had never obtained possession, 
but on the oontraiy had been resisted when he ought to obtain it, his present claim 
for interest was maintainable. The Court directed that so much of tho interest as waa 
due at L’s death should be recoverable from such property of his as had come into his 
•widow’s hands ; and as to the which related to tho period during which the widow 
had been in possession and in receipt of the profits, that it should be rc^coverablo from her 
personally. — Baghelin v. Mathura Prasad, I. L. B., 4 All. 430. [April 1, 1882.] 

plaintiff sued the defendants for compensation for the wrongful taking of the 
fruit on a tree which he alleged belonged to him. The defendants set up as a defence that 
the fruit on such tree liad not been reraoyod, and that such tree belonged to them. The 
Court of first instance dismissed the suit on the^ ground that the fruit on such tree had 
not been removed, but found ihcidtptally that such tree belonged to tho plaintiff. The 
plaintiff appealed' from the decree of the Court of first instance; and the defendants ob- 
jected to the decree, eoitfonding that such tree belonged to them. Held that, inasmuch 
as the Court of first instance did not, in deciding that such tree belonged to the plaintiff, 
decide a question substantially 4n issue, it did not decide in this matter “against the de- 
fendants” within the moaning of s. 501 of tho Civil Procedure Code, and, as the decree 
was limited te dismissing tho suit, the defendants as respondents were not qualified to 
take an objection which they could not have taken by way of appeal, and therefore the 
Appellate Court was jnot warranted by law in entertaining the objection taken by the 
defendants. — Balak Tewari o. Kausil Misr, I. R., 4 All. 491. [June 15, 1882.] 

A NOTICE of objection under s, 5G1 of the Code of Civil Procedure (Act XIV. of 
1832) must be filed not less than seven 'days before tho date (if any) fixed for the^earing 
of the appeal in the notice served upon th<k respondent. S. 6 of A(;t XV. of 1877 does not 
apply to an objection under s. bGl of the Procedure Code. — Kally Prosunno Biswas v. 
Mungala Dassee, I. Jj. R., 9 Cal. 631. 1883.] c 

A OBTAINED a decree for {lo.ssession of land agaiusbB and for co.st8 against B, C, D, 
and others, defendants ip the suit. C and other defendants appealed against this decree 
so far as jt awarded costs against them, making A and D respondents to the appeal. 
Under s. 661 D 'objected to that part of the decree which iSwardeU possession of the land 
to A, Held on appeal that it was open to 1), although improperly made a party to the 
appeal by O against A, to take objection to the rest of the decree. — Timmaya v. lAkshmy. 
I. L. R.^ 7 Mad. 216. [Nov. 12, 1883.] ' 

The 'C ourt of first i^ustance foutvl for the defendants on the merits, and passed a de- 
cree in their favour without costs. The defendants appealed agamst that part of the de- 
cree which disallowed them their costs. The plaintiff filed a notice of objections to the 
decree on the merits ae required by ». 561 of the Code of Civil Procedure (Act XIV. of 
1882). The lower Court of Appeal varied the decree by allowing the defendants their 
costs of suit, and held that the plaintiff wp not entitled to file anj objeiytions. Held that 
the Court of Appeal was in error in holding that the plaintiff’:^*' objections could not be 
entertained. S. 661 of tjjio C^e gives the respondent the power of taking any objection 
to tho decree at the bearing of an appeal which he' could have taken by way of appeal, 
provided he has filed a notice of his objections not less than seven days before the date 
fixed for the bearing of the appeal ; and this power is independent of whether an app^ 
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lies a mere qaestion of costs, mid also that a findiiiff, unaccompanied by the reasons 
for it, ss required by s, 204 of the Code, is not a conclusive finding of fact binding on a 
Court of secotid^appeal.— Kdmat o. K&mat, I. L. B., 8 Bo^i. 268. [Mv- 24, 1884.} 

Abt appellant adding, after the heajring had cqjuiiusnced, that his appeal was hope- 
less, claimed the right of withdrawing the app^, in order te prevent the objections filed, 
under s. 061 of the Civil l^ocedure Code ^Act XIV. of 1882), by the respondlot against 
the decree fro|| being heard? Held thal^ af*er the hearing of an i^peal has eommehced, the 
Appeal Court is seixM of the respondent's objections, and that tne appeal cannot be with- 
drawn so as to prevent (The ofijertions from being h6ard*and dctermrineC — Dhondi Jagan- 
ndth o. Collector of Salt Revenue, I.*L. B., 9 Bom. 28. [June 27, 1884.]* • • 

Ob/bctcoiIs to a decree under s. 561 of the Civil Procedure Code (Act XfV. of 188fi) 
need not necessarily be idled seven days before the day originally fixed fof hearin^- filia 
appeal. When the hearing is postponed, it is sufficient if the*dli]ectiona are filddf^ /eit 
days before the day fixed for the postponed hearing, the object of s. 661 being merely to * 
give the appellant timely intimation of proposed objeotious. — Bangildas v. Bdi Girja, 1. 
£i. B., 8 Bom. 659. [July 14, 1884.] 

Whbbb an appeal dismissed upon the applleation *of the appellant h1mself»made 
before the hearing, held that the respondents, who h^ filed objeClions to the decree ox 
the Court of first instance under s? 561 of the Civil Procedure Code, had no claim to have 
their objections heard, notwithstanding the dismissal of the appeal. Coomar Puresh 
Naraiii Boy e. Watson and Co. (23 W. B. 229) and Bhondi Jagannfith v. Collector of halt 
Beveiiiie {l. L. B., 9 Bom. 28) referred to.— Maktab Beg e. Hasan Ali, 1. L. B., 8 All. 
651. [July 22, 1886.] 

662. If the Court against whose decree the appeal is made has dis- 
Remand of case by Ap. posed of the suit upon a preliminary point so as to 
pellate Court. exclude any evidence of fact which appears tq the 

Appellate Court essential to the determination of the nghts of the parties, 
and the decree upon such preliminary point is reversed in appeal^ the Ap- 
pellate Court may, if thinks fitf by order 26 niflfi)d the case, toother with 
a copy of the order in appeal, to the Court against whose deSree the appeal 
is made, with directions to re-adrait the suit under its oriF^inal number in the 
register, and proceed to investigate the suit on^the merits. 

TJiie Appellate Odurt may, if it thinks fit^ dfrect what issue or issuea 
shall be tried in any case so;, remanded. • 

iJpoif an appeal, under 8. 588 ol. (w) of the Civil Procedure Code, from an order 
of an Appellate Court under 8. 562, remanding a ease which has been dis]tijsed of upon a 
preliminary point iu the Court of first instfiuoe, the High Court may enter into the merits 
of the adjudication by the Court of first instance on the preliminary point, may, if it 
finds tho*order of the lower Appellate Court defective, allow the party, who had the benefit 
of a decree in the first Court, to retain that bene^t. The purchaser of the rights and inter- 
«sts of a judgment-debtor who is a member of a joint fiamily, at a sale in execution of a 
decree, does not ac^giiire any title to the rights and interests of the other members of the 
family, unless it is clear that the judgineiit-debtbr was sued in a representative cabaoity. 
Miidduri Thakur v. Kautoo ball (T. L. B., 2 Cal. 379) distinguished. —Loki Mahto v. 
Aghoree Ajail LaTl, 1. L. R., 5 Cal. 144. [May 8, 1879.] • • 

Bt the amondraentf of the plaint a suit for the restoration of a poAd, w%ieh it wi^ 
alleged the defendants vfeve wrongfully filling up, to its original condition, was altered into 
one for the protection uf the plaintiffs from any infringement of, or for declaration of, 
their right to aehare in the product, and the use of the water, by way of easement. Heli 
that the alteration In the plaint w»is a material one ; and that an Appellate Couft is not 
empowered by Act X. ol 1877 to order or allow a plaint to be %,mended, or toVemand a 
case under s. 662 of that Act for the purpose 8f such amendment.— Parzand Ali e. Xusqf 
All, I. li. B., 2 All. 669. [Feb. 6, 1880.] • 

As the Limitation Act (XV. of 1877) shortens thef period of limitation in the ease 
of promissory notes payai>le on demand, the period of limitation in respect of such notes 
executed prior to 1st October 1877 is governed by the provisions of s. 2 of the Act. 
When a Court of first instance, after taking evidence, dismllises ^ suit upon a preliminary 
objection without giving a decision upon the merits of the case, and the decree is rovers^ 
on appeal, the Court of Appeal, if it considers^ the evidence on record sufficient, may decide 
ihe ease, and is not bound to remand it for trial under s. 662 of tlie Civil Procedure <]ode. 
— 7 Bfmdi Bubbayya Madalapalli Subanna, 1. L. B«j 8 Mad« 86* [Deo. 15, 1880.] 

O. P. 60. 
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An appeal from an order on appeal remanding a suit for re-trial is not to bo confined 
to the question whether the remand has been made contrary to the provisions of 8^662 of 
Act X. of 1877 or not; but the question whether tlio de<;isio?i of the Appellate Court on 
the preliminary point is correct or not may also he raised and determined in such an ap- 
peal.— Badani i\ Imrat^ I. L.^R.,®3 Afll. 675. [April 4, 

A Co' iiT of first ijristance dismissed a suit upon a preli^.iiaary point. On appeal by 
the plaiutilf against the decree of such Court the tJieii dudge fd‘ the Appellate Courts Mr, 
B, reversed the decree u’I>9n suoh^preUmiuary ponitj and remanded the suit under s. 502 
of Act X. of l877<.forthe trial of a certain issue. The Coitrt ot’^first instance tried such 
iasue, and made a decree in accordance with its find'hig tliorcon. On appeal against the 
decree of the Court of first instance the defendant again rai«(‘'i such pr^iminary point. 
The then Jrdge of the Appollalo Court, Mr. K, dismissed the suit upon such preliminary 
point. Jfefd that, as, s^tjiough JMr. 11 had iiroi^iilarly v ‘ui:in(>od llic suit uudor s. 662 of 
Act X. of 1877, his decision disjio^ed of suf*li proJiininar\' point, and only left open for trial 
the issue which he bad dircctcfl to bo tried. Mr. K uas not ( omi>otont to re-try and decide 
such preliminary point.-- Suraj Hin v. Cliattar, I. L. 11, All. 755. [April 19, 1881.’J 

Thi 5 Court of first illslaI^•e made an order retin the -j-liijint in a suit to bo present- 
ed tof' the proper Con rj-. on ihe i;»*ouiul lliat it was nol coinpoloMi/ to try such suit. On 
appeal from such order Ihe ['p(rVai;«i (‘<*iirl, lioldin : ,• iiat the Court of first instanoo was 
competent to try such suit, m..ulc an order deoroeinq t lie appeal.” It subsequently made 
«in additional order diroctinir 1 hal IIm* ce.se "‘should he returnod for rc-brial.” On appeal 
to too High Court from sucli addil lonal order, lliat the appeal would not lie, as it 
ws in reality one from an order ]»:is>oil in appo;d from an onlor returning a plaint, which, 
under the last clause of s. .'iSS of Act X. of lvS77, v\.is final, and not an appeal from an 
order remanding a case under s. 5(i2, the <*liaraeter of the original order of the Appellate 
Court not being altered by the passing of the additional order. — ICishna liam v, Narsingh 
Sevak Singh, 1. L. 11., 3 All. 855. 1881.] 

VXv an appeal from i.in order under s. 562 of the Civil rroocdnrc Code remanding the 
•<'ase, the IligJi Court cannot eom-idicr the f.iei.^ on which iho lower Appellate Court passed 
tJ)e ordenof remand, /ill that it 'an Jo under s. 5.s,s, el. 28, to consider whether, on 
the finding.*! of fatd. by the loiter A.i\nollato (A)urT, tliai Court lya.s right in remanding the 
case. — Noimollali Pramauick a. Olri.sh Xarain Mooiishee, I. L’. R., 8 Cal. 674, [Jan. 26, 
1882.] , . 

An Appellate Court Ivi'^ no ^>ow'er to remand a ca*!c oveept under the provisions of 
8. 502 of the Coile of Civil Procedure. — Mudun Mohun Poddar o. lUioggomanto Poddar, 
I. L. R., 8 Cal. 023. [Ai»ril 13, 1882.] ‘ 

8. 26 of‘ the Code of Civil Procedure does not awlhorize tlio joinder of plaintiffs 
with antagonistic claims arising out of distinct cau’-t s of jmM ion. Where one of two widows 
of a deceased JJindu/iiul her adotJed son suc<l co-plainl iff.**, claiming in the alternative 
■cither to recover the wdiole fainily-cstato for th-i latter, if the adoption w'as valid, or, if the 
adoption was invalid, onc-liaU of 11-.^ <vtato for the former, Ach? that the suit was bad for 
misjoinder. ' Held also that when snoh ini'.joimlcr had hecii alK>wcd, and the suit decided, 
•cUid an appeal brought, the ('ourt of Appo;il should dispose of the suit in the mode in 
which the loiver Court ought t<^} have d’f-posod of it, by returning the plaint for amend- 
ment. Farzand Ali Ah (I. L. K., 2 All. GO'.)) dissented from. — Lingammdl e, 

Venkatammal, I. L. R., 0 Mad. 230. [l>.jij. 22, 1882.J ' 

I’HE right of appeal given by ss. 688 and 580 of 'Act X. of 1877 from an order of 
remandj as contemplated by s. 602, is not taken away by s. 580. GhauiDhri Ranjit Singh 
V. Jafar Adi Kkiin (I. L. R., 3 All. 18) foUow’cd. — Maluidev IMarsingh v, Ragho Keshav» 
I. L. R., 7 Bora. 202. [April 19. 1883.J * 

A CouiiTAii the exercise of appellate juri.'jdictiou passed an order under s. 662 of the 
Civil Procedure Code, remanding a case of the Small' Cause Court class as described in 
8. 586. Held that, under the exprGs.s w'ords of the second portion of s. 689 of the Code, 
an appeal docs lie to th5 High CouVL from such an order. — K'rte Mohaldar o. Ramjan 
Mohaldar, I. L. R., 10 Cal. 623. [Mar. 6,"l884.] 

Wheri' a R)wc^^ Appellate Court, instead of remanding a suit under s. 666 of the Civil 
Procedure Code, erroneously rcihands it under s. 562. and the ]>arl.y aggrieved by its order 
appeals to the High Court, under id. 28, .s. 5S8, tlic High Court cacanot deal with the 
case as if it were a first api cal from a decree. All that the High-Court can do is to rectify 
the procedure of the loy/er Appellate Court and to direct that it decide the case, itself 
oil the merits. Badam i>. Tmrot (I. h. R., 3 All. G7i>) di.'^tiiigiii.shed. Kamnarain «. Bha- 
wanidin (2 Weekly Notes, 1882, p. 104) and Shooamber Singh v. Lullu Singh (Weekly 
iiotes, 1882, p» 168) referred to. — Sohan Lai v, Aziz-iin-nissa Begam, I, L. R., 7 All. 136. 
[Nov, 4, 1884.] 
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In a case where neither of the parties desired to havo a local investigation, though 
BUggesCod by the Court, the lower Court dealt with the case on the materials before it, 
and made a deovo. On ai>peal the Appellate Court romaitdcd the case for the purpose of 
a local investigation oeing held at the cost, in the iirsU*iiistance, of the plaintiif . The 
lower Court thereupon made an ord^ that the plaintiif should deposit the costs of the local 
investigation, and on dcfanlw being madob\*thc ]iljiintiff, it dismissed Uie suit. ^Tho order 
of rornand waf-ufound to bo ilivalid as iT\iLdo vitliout jurisilKHion. Held that all proceed- 
ings taken by the Court of first inslance, after the rcnryind, and*pondiug the hearing of 
tho appeal against the remand order, were jiall and voi(l, iiiasmtrclf as^lio jurisdiction of 
that Court to hear the case upon rentand depended upon tho validity of tlitf remand order. 
An appeal, thoi^fore. Jay frotu the order of remand, notwithstSntling tho Cemrt of first 
instance had subsequejitl^'^ made what purported to bo a fitiijil ctecree in tho caste. — Jatii^sra^^ 
Valley Tea Company o. ClTora Tea Company, I. L. 11., 12 Cal. 4$^ [Juno 19, 1886.]*^-' 

In a suit for pre-emption, based on the wajih-ui-arst of a village, the Court of first in- 
stance dismissed tho claim on tho ground that no right of pro-emptipn had boon proved to 
exist in the village. Tho lower Appellate Court, dissenting from this opinion, reversed tho 
first Court’s decree, and senffitided tho case under s. 5(12 of Phe Civil Procedure Code for a 
decision on tho reinainifig question of fact, Hz.^ the amount of th'^ cmisidoratioii for tho 
sale. In appeal from tho order of remand, tho High #"ourt, oif" the 3rd tf an nary 1884, 
observed that il was not disposed to interfere with tlio niiding of faetthai the plaintiff hud 
a right of pre-emption, and jw'oordingly dismissed the appeal, but added that the Judgo 
was ill error in remanding the case under s. 562 of the Code ; that his order must so far be 
set aside ; and lhat ho should pro<;oed under s. 565 or s. 566 us might bo applicable. The 
Judgo, on receipt of this order, replaced the case on his file, remitted an issue to the Court 
of first instance under s. 566 as to the amount of considerai ion, and, accepting the first 
Court’s finding upon that issue, decreed the filainiiirs claim. In second appeal by tho 
defendants the High Court was of opinion that the Judgo had disposed of the case upon 
a GOLidition of things which tho plaintilfs had never asserted, iupsjniich as he had treated'* 
the right of iirc-cuiption which was in i.«siio as one arising from custom, and not, as alleged 
by the plaintilTs, as arising from a^jontract hotwoon the ancestors of the partiofv All iho 
evidence neoessary to t.Iio deter Jiiuation §f tlie case wiis on 4ho record, iteldf by tho Full 
Bench, that the ciofcndaid;f were not prcvculed by tlnfoperaiion of tho 1-Wgli Court’s order 
of tho 3rd January 18? I from dis]>uliiig the right of pre-emption, usmiKdi as that order 
was a decision of a merely interlocutory character passo^ in the same suit, and the que.stions 
of fact involved therein were decided onl3^ so far as was necessary for tho purpose of passing 
the order, and it could not*bo rcgjirdod as determining tho hlain (luostion in tho suit, which 
was stin open, and must be decided in tlie final decree in tho suit. Per .Straight, J., that 
the jurisdiction of tho High Couft in appeal under s. 588 of the Code from tho Judge’s 
order of remand was, like the jurisdiction of the Judge in |>as8ing tho order, limited by 
the terms of s. 562 ; and hence tho remark made iu tho High Court*^ order dealing with 
the plaintiffs’ right of pre-emption could oifly bo regarded as an obiter dictum, and not as 
determining any question as to tho pro-cmplive right. Held per Potheraq^, C.J., and 
Oldfield fed Tyrrell, JJ., that tho High Court wasicoiupetent, in second appeal from the 
Judge’s decree, to look into tho evidence alreadj^ on tho record for tho purpose of finding 
whether a right of pre-emption existed, in fact, in tho village, if tho evidence for answering 
this question was already on tho record, and that, iu such a case, the question need not bo 
referred to the Court of first appeal. Bal Kishen r. Jasoda Kuar (I. 1*. R., 7 Alf. 765) 
referred to. Per Straight and Brodhur.st, JJ., contra, Bal Kislicu v. Jasoda Kuar (I. 
L. R., 7 All. 76&)1-eforrod to.— Deokishen v, Bansi, I. L. R., 8 A». 172. [Jan. 2^, 1886.] 

Where a Court of Hirst ajfcpeal remanded a case to the Court of first fnstaffee for the 
addition of all necessar/ parties, and at tho .same time decided an issue as to the mqriLs, 
and it appeared that the Court of first instance had not disposed of tho case “ on a preli- 
Tninary paint, so as to exclude ail^ evidence of fact whiah appeared to tho Appellato 
Court essential to the determination of the rights of the parties,” Ae/d, first, that, 
on an appeal from the* order of remand, tho decision on tht merits, on w^ioh tho 
order of remand was not based, not befor^the High Court on appeal ; and, further, 
that the order of remand was unsustainable under .ss. 662 and 664 of tho^Civil Procednro 
Code (Act XIV. of 1882), which are strictly binding on all Courtf^of first appeal. Tho 
proper course for^the lower Appellate Court would have been to join the parties whom it 
found to be necessary, aij^ then to raise tho proper issues as betw'een the plaintiff and 
those parties, and, if n^cssary, to refer the issues to the Court of first instance for trial 
under s. 666- — Ganesh Bblkajl Juvekar v. Bhikfiji Krishna Juvekar, I. L. R., 10 Bom. 
398. [Feb. 10, 1886.] 

A DidTRTCT Miinsif, having taken all the evidence offered on tho issues in a suit, dia« 
posed of the suit upon his finding on one of tho issues without deciding tho rest. On 
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appeal the District Judge reversed the decree, and remanded the suit for the trial of the 
issues left untried. Held that, under s. 562 of the Code of Civil Procedure, the ofder of 
remand was illegaL^Amm'a e. Kunhunni, 1. L. 11., 9 Mad 355. [Mar. 1^, 1886.] 

% • * 

663. When a case ii^ remanded with directions to take any evidence so 
When Krther evidence excluded, the«Ooort*to whfch the case is remanded 
harred. ^ ghall not take any other' evidence the case, 

except evidence ^endertid to contradict the evidence .so taken. 


•Limit to rsmand. 


, 664. The Appellate Court shall^ not remand 

* , a case for a second decision, except as provided in 

Section 662. •' 


8. 26 of the Code of Civil Procedure does not authorize the Joinder of plaintilTs 
with aniagonistio claims arising out of distinct causes of action. Where one of two 
widows of a deceased Hindu mid her adopted son sued as carPls^intilTs, elaiming^ in the 
alternative either to recover tne whole family-estate for the hiflpr, if the adoption was 
valid, or, if the adoptitfn was invalid, one-half of the estate for the former, held that the 
suit was bad for misjoinder. JlelffvAso that, when sucH mitQoinder had been allowed, and 
the suit decided, and an appeal brought, the Court of Appeal should dispose of the suit in 
the mode in which the lower Court ought to have dis]>os^ of it, by returning the plaint for 
amendment. Parzaud Ali v. Yusuf Ali (1. D. R., 2 All. 669) dissented from. — Lingamm&l 
e. Veukatammdl, I. L. R., 6 Mad. 239. [Dec. 22, 1882.] 


Whbbe a lower Appellate Court, instead of remaivling a suit under s. 566 of the Civil 
Procedure Code, erroneously remands it under s. 562, and the party aggrieved by its order 
appeals to the High Court under cl. 28, s. 588, the High Court cannot deal with the 
case flfe if it were a first appeal from a decree. All that the High Court can do is to rectify 
the procedure of the lower Appellate Court, and to direct that it decide the case itself 
on the meaits. Badain a. Imrat (1. JL. R., 3 All. 675) distinguished. Ramnaraiu o. Bha- 
waiiidin (2 Weekly Notes, 1882, p. ^04) and Shedainber Singh v, Lallu Singh (Weekly 
Notes, 1^2, p. 158) referred to. — Sonao lail e. Azia-un-mssa Begam, I. L*. R., 7 All. 186* 
[Nov. 4, 1884.] , , 

Whebe a Court of first appeal remanded a case to the Court of first instance for tbo 
addition of all necessary ]>artieA, and at the same time decided an i.ssue as to the ^erits» 
and it appeared that the Court of first instance had not disposed of the case ‘‘on a prelU 
minary point* so as to exclude any evidence of fact ap]>oarod to the Appellate 

Court essential to the determination of the rights of the parties,” held, first, that, on an 
appeal from tho ordef of remand, the decision on the merits, on which the order of re- 
mand was not based, was not before the High*" Court on appeal ; and, further, that the 
order of remand was unsustainable under ss. 562 and 66t of the Civil Procedure Code 
(Act XIV. of 1882), which are strictly •binding on uU Courts of first appeal. Tbh proper 
course for the lower Appellate Court would have been to join the parties whom it 
found to be necessaiy, and theu^to raise the proper issues as between the plaintiff and^ 
those parties, and, if necessary, to refer tho Issues to the Court of first in.stftnce for trial 
under 1. 666. — Hanesh Bhik&ji Juvekar v. 'Bhikaji Krishna Juvekar, 1. 1*. R., lOBom, 898* 
[Feb. 10, 1886.] 

An order for the tr&sfer of a suit from one Court to another, under s. 25 of tho 
Code of C^il Pfocedure, cannot be made unless the suit hari been*brought in a Court hav- 
ing jurisdiction. The judgment in Peary Lall Mozoomdsr s. KAmal Kishore Dassia (I. 
Ij, R., 6 Cal. 30) entirely approved. When a suit has been tried by a Cburt having no 
jurisdiction over the matter, the parties cannot, by the^r mutual consent, convert tho pro- 
Ojeedingd into a judicial process: although, when the merits have been submitted to a Court,, 
it may retult that, having thom8elve8*constituted it their arbiter, tthe piuties maybebouiul 
by its decision. On the other hand, in a suft tried by a competent Oemrt, the parties hav- 
ing without objection joined issue, and gone to trial upon the merits, cannot subsequently 
dispute tho jurisdictidh on the ground of irregularities in the initial procedure, which, if 
obj^ted to at the time, would have led to the dismissal of the suit. Asuit, haviug been 
instituted in a Court not of competent jurisdiction, was transferred, vnth the consent of 
parties, to a Court which was competent ; but the defence of jurisdiction was set up before 
the issues were fixed, and* was afterwards insisted on throughout. Held that in the single 
fact that the defendant had personally concurrofi in tne transfer, there had been no waiver 
of the right to mdiutain in this defence, and that the suit must be dimissod on the ground 
that it was not comjj^tcnUy brought. A Court of app^, having sot aside tho whole of 
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the prooee<^in>fa iocludin^^’ the plaint, directed that a new plaint be presented in the pro- 
per Court. HoUi that this order, equivalent to directing the plaintiff to institute a new 
suit, was wroD^ ancj, that, with only the alternative of hsEvinx’ leave to witlidraw the suit 
and brin^f a now one, his suit should have been diRuiissfid.— Ledtrard e. Bull, 1. L. B., 
9 All. 191. [July 21, 188^] / ^ ® ' 

666. the Evidence ypon the record is sutBcient to enable the 

When evidence on record* Appellate Court to pronounce judgment, the Ap- 
sufficient, Appellate Court pellate Court shall, after re-settRiig the issues, if 
B a ( otermino^case finally. nece.ssary, finally determine <tho case, not;^vithstaiid' 
ing that the judgment of the Court against whose decree the appeal is mada^ 
has proceeded whully *upoii some ground other than Ijjiat on which the.^ri.. 
peltate Court proceeds. 

WaBBB a Court of first appeal omits to determine a material issue of fact, the High 
Court as a Court of second^npeal is not competent, undoryS. 505 of the Civil Protiedure 
Code, to determine siicl]^ itself, but should refer it for determination to the Court first 
appeal — Sheo Uatsin u. Lappu Kuar, 1. L. B., 5 All. [July 19^, 1382.] 

Hkld b}' the Pull Bench (Tyrrell, J., dissenting), that the findings upon issues re- 
manded by the High Court in second appeal cannot challenged upon the evidence as in 
first appeals, but objections to these findings must bo restricted to the limits within which 
the original pleas in setiond appeal are confined. Nivath Singh v. Bhikki Singh (I. L. B., 
7 All. 049) referred to. Per Potheram, C.J., and Tyrrell, J. (Straight, J., dissenting). — 
Ss. 505 and 566 of the Civil Procedure Code are, as far as may be, incorporated in chap. 
42 of the Code relating to second appeals, and when the evidence for disposing of the 
real issues in the case has been taken and exists on the record, it is the duty of the High 
Court, on the hearing of a second appeal, to itself fix and determine such issues og the 
evidence on the record, and not to put the parties to the cxpeiisol* and delay involved by a 
remand. Per Straight, J, — S. 587 of the Civil Procedure Code does not mean that the 
provisions of chap. 41 relating to firs^ appeals are to applied indiscriminately or 
in their entirety to second Itppeals, and implies no waMPant for the decisjpii by the High 
Court of questions of fact in any shape or at any stage of a second appeal. Hamiiarain o. 
Bhawaiiidin (Weekly Notes, 1882, p. 104) and Sheoambar Singh 5. i^llu Singh (Week- 
ly Notes, 1882, p. 158) referred to. Per Tyrrell, J. — TRie jurisdiction of Courts of second 
appeal in respect of questions of fact is restricted, insomuch as the appeal may not be en- 
lertaiiiSd on ** grounds of fact ; but, under the circumstaiic^es of s. 506 of the Code, no 
loss than under the abnormal ciroum-stances contemplated by the ruling of the Pull Bench 
in Nivath Singh v. Bhikki Singh (1. L. B., 7 AIL 649), the High Court may take cogni- 
zance of omitted issues of fact, and must determine them if there d)e evidp jo upon the 
record sufiicient for that* purpose. An issue to be tried in this way will, vvith all the 
evidence bearing upon it, be open to consideration from any 'point of view that may be 
present to the Court on the evidence and otherwise. In cases where th(^ Court, still 
acting under s. 566, has been obliged, in the absence of evidence on the record, to supple- 
ment the defect through the agency of the Coiift below, jts jurisdiction in respect of such 
evidence does not become limited thereby or by reason only of the circumstance that the 
evidence is accompanied by a “finding” of the inferior Court— the term “ finding ”*being 
used in s. 566 in its restricted seAsc of an au.swer to the proposition referred for inquiry, 
s.nd not of an awdU'd or decision of the issue before the Court. — Brilkishen e. Ja.soda K.uar, 
I. L. B., 7 All. 765. [Jp no 4,^1885.] , ^ 

Aftbb the trial of issues raising the question whether^ the plaintiff was, or the de- 
fendants were, entitled to zemiiidari rights in certain mehals, a decree was made aflirfuing 
the title of the plaintiff, the evidence in support of the deijpndaiits’ case behig discredited, 
and the latter were declared by the decree to be the “ plaintiff’s under- tenure holders of 
the said mehals.” This jwas modified on appeal by the deolaratig^n that “ the defendants 
tLse putnldars of the same mauza&” ffeld tllat it was unnecessar^^on this appeal to con- 
sider whether the Appellate Court was right in its conclusion that tho defendants were 
putnidars ; because, upon the case which had been set qp for the defendants, and upon 
the issues framed |Jid tried in the lower Court, the Appellate Court oould not properly 
make suoh a deolaratioiy the defendants oould not ^ in a better position than they 
would have been in had (ney claimed tj be putnidars, in ^ioh case an issue as to that 
title would have been framed and tried. S. 566 of Act X. of 4877 does not enable an 
Appellate Court to declare a right if/favour of one of the parties, where no issue has been 
fixed on the f>oii]t, and the right has not been set up in the lower Coiirk Official Trustee! 
of Bengal v. KrisUiiu Chandra Mozumdar, 1. L. U., 12 Cal. 239. [June 27, 1885.] 
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Ix a suit for prc-eini)tion, bused on the wajih-ul-arz of a village, the Court of first 
instance dismissed the claim on the ground that no right of pre-emption had been ^Vovod 
• ‘to exisf in the village. The lower Appellate Court, dissenting from this oyinion, reversed 
the first Court's decree, and reinahydcfiitho case under s. 502 of the Civil Procecluro Cndo 
for a decisimi on the remaining question of fact, ris., t^e amonut of the consideration for 
the sale. Iv appeal fron» the order of rcinand, the lligli Cour^ on the 3rd January 188 1, 
observed that it was not disposed to interfere with ^le finding of fact that tin idaintiff hud 
a right of pre-emption, ana«accordiqgly dismissed the appeal, but added that the Judge 
was in error in remAidihg'the case under s. 562 of the Coda ; that fiis order must so far bo 
seWstdo ; and tfiat he should proceed under s. 565 or* 566 as might be applicable. The 
Judge, on receipt of this^oAlor, replaced llie case on his file, rcinitled an issife to the Court 
of first instai9i;e under s. 56# as to the amount of consideration, and, accepting the first^ 
Court's finding upon tha4«'‘‘^5^'i^h decreed the i)laintiir*s cliiiin. second appeal by tho 
•defendants the High Court was of opinion that tlw) Judge hnd disposed of the case upon 
a condition of things which the plaintiffs had never asserted, inasmncli as ho had treated 
the right of pre-emption which was in issue as one arising from custom, and not, a.s alleged 
by the plaintiffs, as arising irom a eontr;mt botween the ancosfcrs of the i)artie8. All tho- 
ovideifbe necessary to the determination of the case was on tlie rcfSid. by the Full 

Bench, that the dcfcmlants were ik^ prevented by the o^eraljpn of tho High (Court’s order 
of the 3rd Janmiry 1881 from disputing the right of pre-emption, inasmuch as that 
order was a decision of a merely interlocutory character passed in the same suit, and tho 
questions of fact involved therein were dccnded only so far as was iie<;essary for the pur- 
pose of passing the order, and it could not be regarded as delonnining tho main question 
in tho suit, which was still open, and must be decided in the final dnc.rce in the suit. 
straight, J., that tho jurisdiction of the High (^>nrt in ai>[>eal under s. 5S8 of tho Codo 
from tho Judge's order of remand was, like the jurisdiction of tho Judge in passing the order, 
limited by tho terms of s. 5G2; and Iionce tlie remark made in tho High Court’s order 
dealing with the plaintiffs* right of pre-emption could only ho regarded as an obHer 
dictum^ and not as dotoAnining’ any question as to tho pre-emptive right. Held per 
retl»eram,^C,J., end Oldfield and Tyrrell, JJ., Iliat tho High Court was competent, ia 
second appeal from tho Judgo's^dccree, to look in^ the evidence already on tho record for 
the purpose of figding vvlietlior a ilprlit of pre-emption existodi in fa(ji, in tlie village, if 
the ovidenoo for answering this question was already on tho record, and that, in such a 
case, the question ne^ltiot be referred to tho Court of first a])peal. Bal Kishen r. Jasoda 
Kuar (I. L. It., 7 All. 765) reforrAl to. P^r Straight and Brodhnrst, JJ., contra, Bal 
Krishen v. Jasodu ICuar (I. 7. All. 765) referred to. — Heykishon n. Bansi, I. L. II., 

8 All. 172. [Jan. 22, 1886. J . 

A District Munsif, having taken all tho ovidonco offered on tho issues in a suit, dis- 
posed of the suit uporxhis finding on one of the issnc.s without deciding the rest. On 
appeal the District Judge reversed the decree jmd remanded tho suit for tho trial of tho- 
i>i8ues left untried. Ifcld that, under s. 5f»2 of the Code of Civil Procedure, the order of 
remand was i4legal. — Amma v. Kunhumii, I. L. H., 9 Mad. 355. [Mar. 17, 1886 J 

Held by the Full Bench that s. 587 ^of tho Civil Procedure Codo does not mak& 
ss. 665 and 566 applicable to secoiW appeals, so as to enable tho High Court, in cases where 
tho lo^'er Appellate Court has omitted to fpiino or try any issue or to determino any essen- 
tial question of fact, to itself detennino the same upon ^tho evidence on tho record ; hut 
the High Court in such cases must remit ivssucs for trfal to the lower appellato Court. 
Bal Kisuen v. Jtvsoda Kiflir (1. L. R, 7 All. 765) ami Deokishen o. Bimis\ (f. I/. R., 8 All. 
172) ovorrtlcd <m this poiut. — Girdliari Lai v, Crawford (>){.), I- L. R., 9 All 147. [Doc, 

10, 1886.] • 4 t 


666 . U the Court against whose decree tko appeal is made has omitted 
** n * frame or try any issue, or to determine any 

iSdSoJ-tfifm queatton of fact, which appears to tho Appellate 
for trial to Court whose decree Court essential to the night decision of the suit upon 
appealed against.^ ^ the merits, and the evidence upon the record is not 

sufficient to enable the Appellate Court to determine such issues or question, 
the Appellate Court may frame issues for •trial, and mgy refer tlie same for 
trial to the Court againstmv ho.se decree tho appeal is made*, and in such caso 
shall direct such OouA to take the additional evi<leiice required ; 

atid such Court shall proceed to try such issues, and shall return to th<^ 
Appellate Court its finding thereon, together with the ovidence. 
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Whebe aa Appellate Court, under Act VI fl. of 1S59, s. 3S4, refers to a lower Court 
issuo%for trial, and fixes a time witbin which, after the return of the finding, either 
party to the jmpeal may file a memorandum of objections to the same, neither party.. 
IS entitled, witfloatathe leave of the Court, to take any. abjection to the finding, orally or * 
otherwise, after the expiry of the period so fixed, withofit lijs having filed such laemoran- 
dum.— Katan Singh o. \V^ir, I. fL. R., i All. 165. [April 24^ 187.G,] j/ 

• 

In a suft for negligence, wliere^dt is .>ossiblo that the Cqurt may take one or more 
different views as to tjio proper moasuro of daraagesj the plfiintiff ^ust come prepared 
with evidence as to the emoFiiit of damages according to whichever vievf the Coui;t may 
adopt : and if the evidence produced is applicable to one view Qnly, the Court cannot give 
the plaintiff a retrial, and allow him to remodel hi.s case with fresh evidence under Act X. 
of 1877, s. 566. Tliat sc^tliou is in tended to provide for case^ wdicre some pSint has come- 
to light in the Appellate Court, which has not been raised, ov the impoi^auce of h 
has not occurred to the parties or to the Judge in the Court below. — An undo LoIa ^ 
o. Boyoannt Bam Boy, I. L. B., 5 Cal. 283. [July 11, 1879.] 

Assuming^ that an Ax'pellate Court, in deciding acase>in a manner inconsistent with, 
and opposed to, the finding returned to it by the Court of first instance under Ao'i X. of 
1877, 8. 566, in the absence, of objections, acted irr»"gularly, its decree could not be re- 
versed or the case remanded on ac(!oant of such irregularity, such irregularity not affect- 
ing the merits of the case or the jurisdiction of tho Court. — Akbari Begam v. Wilayat 
Ali, I. L. B., 2 All. 908. [May 31, 1880.] 

As the Limitation Act (XV. of 1877) shortens the period of limitation in the case of 
promissory notes xiayablc on demand, the period of limitation in respect of such notes 
executed prior to 1st October 1877 is governed by the provisions of s. 2 of the Act. 
When a (/ourt of first instance, after taking evidence, dismisses a suit upon a preliminar 3 ^ 
objection without giving a deci.'«ion upon tho merits of the case, and tho decree is revers- 
ed on apxieal, tho Court of Apjioal, if it considers the evidence dn recsord sufficient, may 
decide the case, and i.s not bound to remand it for trial under s. 562 of tho Civil Proce- 
dure Code. — Baudi Subbayya v. MadalaTialliSubanua, I. L. B., 3 Mad. 96. [Dec,' 15, 1880.] 

« y# 

H sued B for arrears of rent, allegingthat the annual rent payable by the latter was 
Bs. 212-1-0. Tho Court of first instance gave II a docroo based tho finding that tho 
annual rent payable by B was Its. 91. H appealed, a»id tho lower Ai.pcllato Court gave 
him a decree based on the finding that tho annual rout payable by B was Bs. 128-12-0. 
B appealed to the High Court from the lower Appellate Court’s decree. H did not ap- 
peal from that decree, neither did ho take any obje(jtions thereto under s. 561 of Act X. 
of 1877. Stuart, C.J., and Old field, J., before wliom such ax>peal came on for hearing, 
romtiudod the case to the lower Appellate Court for a fresh determination of the question 
•as to tho amount of the imnual rent payable bj*^ B. Tho lower Ax)pe1late Ooiif t then found 
that tho annual rent payable by B was Bs. 212-1-0. Said by Stuart, C.J. (Oldfield, J., 
dissenting), that such second finding of the lower Appellate Court should be accepted, and 
tho amount awarded by its decree be enlarged i^'coidingly, notwith-standiiig 11 had not 
•appealed from that decree, or preferred objcctisus thereto. — Bikrmajit Singh v, KuBaini 
Begam, I. L. B., 3 All. 643. [Mar, 18, 1881.] 

The plaintiff sued to recover from the defeiidant Bs. 71-3-3, alleging that th * r/efend- 
ant had illegally levied the morfoy on the plaintiff’s land on account of enhanced sum- 
mary settlement find local-fund cess. The defendant, being a nrJnor, was represented by 
the Collector as his ad^iinistrator. The Assistant Judge who tried the «iit a<#arded tho 
plaintiff’s claim. The •iQistrict Judge in appeal reduced' the amount of the plaintiff’s 
claim to Bs. 38-4-9, but uphold the decree of the first Court in other respects. The de- 
fendant thereupon filed a second appeal in the High Coijrt. Held that linder the Civil 
Procedure Code (Act X. of 1877), s. 566, no second appeal lay, as tho suit was onb cogni- 
zable by a Small Cause Court. Act X. of 1870, s. 1.5, removes ^uits to which the Collec- 
tor is a party from the jurisdiction of the Siuall Cause Court ; but tho nature of the suit 
remains unaltered. — Musa Miyff Sahob v, Sayad Gulam Husoiu Mahsypiad, I. L. B., 7 
Bom. 100. [July 20, 1882.] , • 

Where tliejower Appellate Court omits to give reasons for its decision, tho High 
Court will retain tho in second Appeal, and cither require the Judge to state hia 
reasons, or, in the event of his absence, refer the questions t«# his successor for fresh trial. — 
Assanullah «. Hafiz Mahomed Ali, I^L. E., 10 Cal. 932. [June- 30, 1884.] 

Where a lower Apx>ellato Court, instead of remanding a suit undeya. 666 of the Civil 
Procedure Code, erroneously remands it under s, 662, and the party aggrieved by its order 
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• • 
appeals to the Hii^h Court, under cl, 26, 8. 588, the lli>?h Court caunot deal with thQ^ 
case as if it were a first appeal from a decree. All that the Hi^h Court can do is to ceotify 
-the prbcedure of the lower appellate Court, and to direct that it decide the case itself 
on the merits, Uadum o. Imrat^. L. R., 3 All. 675) distinguished. < Ralhnarain v. Bha- 
wanidiu (2 Weekly Notes, 1882, p. 104) and Sheoumher Siii)<h e. Lallu Singh (Weekly 
Notes, 1861i,p. 158).ref^red to,— Sohan Lai e#Asiz-ufi-nissa {Tegam, 1. L. B., 7 All. 136. 
[Nov. 4, 1884.J ^ ^ 

A CouBT of Arst liistAnce to yhich issuas have been remitted under s. 566 of thp 
Civil jProcedureCo^ by the Appellate Court has oiil^ juri.««lictionto try the issues remit- 
ted, aiid \9.funcfu8 qficio ip other respects, and cannot make a reference of the case to 
arbitration, Vhich is only within the jurisdiction of the Appellate Court, ^ossain Dowlut 
Qeer c. Bissdi^sur Geer (22 W. R. 207) referred to. When a case has been referred to 
arbitration, the presoiice%'«f all the arbitrators at all meetings, And, above all, at the last 
meeting when the final act of arbitration is done, *^18 essential to the validity of the award. 
Where a case w;is referred by a Court to the arbitmtiou of three persons, and the parties 
to The reference agreed to be bound as to the matters in dispute by the decision of a 
majority of the arbitrators, and«one of the arbitrators subsequently^ refused to act, and with- 
drew ^rom the arbitration, heid that the Court could not pass 2 u«deoree on the award of 
the remaining arbitrators, and cor Id only, under s. 510 pf tlio Civil Procedure Code, 
appoint a new arbitrator, or supersede the arbitration, and proooed with the suit. — Kazee 
8yud Nasir Ali t*. Musammat Tinoo Bossia (6 W. R. 95) and Bohilkhand and Kumaun 
Blank n. Row (I. L. R., 6 All. 468) referred to. — Naud ^m v. Ifakir Chand, 1. L. B., 7 
All. 523. [Jan. 14, 1885.] 

If, on second appeal, it is found that certain material facts, having an important 
bearing upon a question at issue in the suit, have been omitted to be considered by the 
lower Appellate Court, the High Court will interfere witli the decision of the lower 
Appellate Court, even though it 136 on a question of fact. — Dena Nath Banerjee e. Hari 
Dasi, I. L. R., 11 Cal. 4f9. [April 10, 1885.] 

Hislb by the Full Bench (Tyrrell, J., dksenting), that the findings upon issues 
remanded by the High Court in seqorid appeal caaiiot be challenged upon the evidence as in 
first appeals, but* objections to tbes^findiugs must be restrictedHo the limits within which 
the original pleas in^se^ioiid appeal are confined. Nivath 8ingli v. Bhikkt Singh (I. L. K., 
7 All. 649) referred to. Ppf Fetherara, C.J , and Tyrrell, J. (Straight, J., dissenting). — 
8s. 565 and 566 of the Civil Procedure Code are, iis far as may be incorporated in chap. 
42 of the Code relating to se'bond appeals, and when the evidence for disposing of the 
real issues in^ the case has been taken and exists on the re<;ord, it is the duty of tUb High 
Court, on the hearing of a second appeal, to itself fi.x tfttd deteriniue su($li issues on the 
evidence on the reconl, and not to put the parties to tiie expense and delay involved by a 
remand. Per Stmiglft, J. — S. 5S7 of the Civil Procedure Code does not mean that the 
]>rovisions of chap. 41 relating to first appeals 4re to be ai^plied indiscriminately or iu their 
entirely to second appeals, and implies no w irrant for the decision by the High Court of 
questions of fact in any shape or at any#'4age of u se<u>nd appeal. Ramnarain v. BhUwanidin 
< Weekly Notes, 1882, p. lOI) and Sheo:iti|.bur Singh a. Lallu Singh (Weekly Notes, 1882, 
p. 158) referred to. Per Tyrrell,*.!. — The juri.sdictioii of Courts of second appeal in respeot 
of qnpstions of fact is restricted. Insomuch a.H the appeal may not be entertained on 
** groiincls'’of fact; but, under the (;ircuinstaneesof s. 566 of the Code, no loss than under 
the abnormal circumstances contemplated by the ruling bf the Full Bench in Nivath Singh 
o. Bhikki Sfiugh (1. L. R., 7 All. 6 19), the High Court may take eogi^.zanco of omitted 
issues of ffibt, and must determine them if there be evidence upoE^, the record sufficient for 
that purpose. An issue to be^ tried in this way will, with all the evidence baring upon it^ 
be open to consideration from any point of view that may be present to the Court on the 
evidence and dtherwise. In qpses where the Court, otill acting under s. 566, has been 
obliged* iu the absence of evidence on the record, to supplement the defect through the 
Agency of the Court h6l#»w, its jurisdictioii in respect of such evidence does not bdoome 
limited thereby or by reason only of the ev/cumstance that the Evidence is accompanied 
by a “finding*^ of the inferior Court — the terra "fiifding*' being used in a. 666 in fto 
restrioted sense of an^inswer to yae proposition referred for inquiry, and not of au award 
or decision of the issue before the Court. — Bal Kisheu e. Jasoda Kuar, L L. B., 7 AIL 765. 
[June 4, XS85.*] • * 

Iv a suit for pre-emptiohi based on the waJth^uUarz of a village, the Court of first 
instance dismissed the elftim on the ground that no right of pre-emption had been proved 
to exist iu the village. The lower Appellate Court, 'dissenting from this opinion, reversed 
the first Court's decree, and remanded the case under s. 562 of the Civil Proeedure Code 
ior a dgojsiun ou the jrem' 4 iulug question of fact viz., the amount pf the eoosideratioa for 
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the sale. In appeal from the order of remand, the High Ck>urt, on the 3rd January 
1884, observed that it was not disposed to interfere with the finding of fact that the 
plaintiff had a right of pre-emption, and accordingly dismissed the appeal, but added that • . 
the Judge was in erivr in remanding the case under ^ SfiSS of the Court ; that his order 
must BO far bo set aside ; and thatjie should prooe^ uudea s. 665 or s. 666 asmight bo 
applicable. The Judge, ol\ receipt of this order, replaced the c|se on his fi (^remitted 
an issue to tl^ Court of ffrst instance under s. 666 as to the amount of consideration, 
and, acoepting^he first Court’s findin.^ upon that issue, doci^d the plaintiff’s claim* 

In second appeal by the dofei^dant^ the High Court \t^as of opinion that the Judge had 
disposed of the case upon a condition of things which the plaintiffs hadmever asserted, 
inasmuch as h^ has treated the right of pre-emption which was in issue as ene arising 
from oustom, and not, as alleged by the plaintiffs, as arising frofn a* contract between the 
ancestors of the parties. All the evidence necessary to tlio determination of the 
on the record. Held, by the Full UenclL that the defendants wef^ not prevented by ' i 
operation of the High Court’s order of the 3rd January 1884 from disputing the right 
of pre-emption, inasmuch as that order was a decision of a merely interlocutory character' 
passed in the same suit, and the questions of fact involvet^ therein were decided only so 
rar as was necessary for the purpose of passing the order, and it could not be regarded as 
determining the main ^question in the suit, which was still open, arid must bo dooided in 
the final decree in the suit. J^er Straight, J., that the^urisdiotion of the High Court in 
appeal under s. 688 of the Code from the Judge’s order of remand was, like the jurisdiction 
of the Judge in passing the order, limited by the terms of s. 562 ; and hence the remark 
made in the High Court’s order dealing with the plaintiffs’ right of pre-emption could 
only be regarded as an obiter dictum, and not as determining any question as to the pre^ 
emptive right. Held per Petheram, C.J., and Oldfield and Tyrrell, JJ., that the High 
Court was competent, in second appeal from tho Judge’s decree, to look into the evidence 
already on the record for the purpose of finding whether a right of pre-emption existed, 
hi fact, in the village, if the evidence for answering this question was already on the 
record, and that, in such a case, the question need not be referysd to the Court of %rst 
appeal. Bal Kishen «. Jasoda Kuar (l.X. B., 7 All. 765) referred to. Per Straight and 
Bi^hurst, JJ., contra, Bal Kishen e. Jasoda Kuar (1. L. B., 7 All. 766) referf^d to. — 
Heokishen e. Bansi, I. L. B., 8 All. 172. • [Jan. 22, i 486 .] • 

WUBBB a Court of first appeal remanded a case to tho Court of first instance for tho 
addition of all necessary parties, and at the same time decided an f^sAr as to the merits, 
and it appeared that tho Court of first instance had not? disposed of tho case '* on a preli- 
minary point so as to ox.ch\do any evidence of fact which appeared to the Appellate Court 
essontis4 to the determination of the rights of the parties,” held, first, .that on an appeal 
from the order of remand, the dpcision on the merits, on which tho order of demand was 
not based, was not before the High Court on appeal, and, fiirtlior, that the order of re<« 
mand was unsustainable under ss. 562 and 504 of tho (Mvil ProocduKi (yode ( t-ct XIY. of 
1882), which are strictly diiuding on all Coivts of first appeal. The proper coarse for the 
lower Appellate Court would have been to join the parties whom it found to be necessary, 
and then^to raise the proper issues as between the olain tiff and those pafties, and, if 
necessary, to refer the issues to the Court of first instance for trial under s. 666. — 
Ganesh Bhikdji Juvekar v. Bhikdji Krishna Jufbkar, 1. X. B., 10 Bom. 398. [Feb. 10, 
1886.] 

A Dibtbict Mfinsif, having taken all the evidence offered on tho iwssues in a suiC, dis- 
posed of the suit upon his iiudiii|f on ono of the issues without deciding tho rest. On 
appeal the Districts J udge reversed the decree, and remanded tho ffuit for the trial of the 
issues left untried. Held that, under a. 662 of the Code of Civil Procedure. tUb order of 
remand was illegal. — Anpna v, Kunhunni, I. X. B., 9 Alad. 365. [Mar. 17, 1886.] 

Held by the Full Bench that s. 587 of the Civil Procedure Code does not make 
ss. 665 aiKL666 applicable to second%px>ea1s, so as to enablo4ho High Court, in cuse^ where 
the lower Appellate Court has omitted to frame or try any issue or to determine apy essen- 
tial question of fact, to itself determine the same upon the evirlbnce on the record ; hut 
tl^ High Court in such cases mu^ remit issued for trial to the lower Appellate' Court. 
Balkishen f>. Jasoda Kuar (I. X. E., 7 All. 765) and Heokishen ». Bansi (k. L. B., 8 All. 
172) overruled on this point. — Girdhari Xal v, Crawford (AY .), I. L. It., 9 All. 147. [Deo. 
10„ 1886.] 

667. Such findiflg and evidence shall become spart of the record in the 

Finding and evldanoa to bo may, •within a time to be 

put on record. fixed by the Appellate Court, present a ineuioran* 

Objections to finding. q£ objections to the finding. 


O. P. 61. 
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After the expiration of the period fixed for presenting such memoran* 

, dum the Appellate Court shall proceed to ‘“deter- 

Doforminationcf appeal. {jiino the appeal. . c 

Whpue a first Appellate Court has reuiundod a <»aso to the Court of first instance for 
the trial dP issues, and ?vhcro, on the return of the findings these issues, no objections 
have been preferred under s. 507 fi’ the Civil Procedure Cod4, the Appellate Court, after 
the period fixed for pros^eiitiii" oh-cotions, may, at its discretion, receive or decline to re- 
ceive any written' obj’ecfcion, but^s, in any c;iso, boundr,tcf cou^dor the findings of the 
lowdr Court oh the merits, and is not precluded froln hearing arguments for and against 
the findings at tho hoafiifg of the appeal. Akbari Begam r. Wilayat Aliv(I. L. R., 2 All. 
908) followed. The impcwitive provisions of s. 574? of tho Civil Procedure Code apply aliko 
to cases remanded by tlmdirst Appellate Court for the trial of i&sues and to those in which 
no such remand has taken place. — Umed Ali v. <Salima Bibi, I. L. R.^ 6 All. 383. [May 
19, 1884.] 

Where a first Appellate Court has remanded a case to the Court of first instance for 
the trial of issues, and where,^oii the return of findings on tlies^ issues, objections under 
8. 667 of the Civil Procedure Code have not been filed until after the expiration of the pre- 
scribed period, the Appellate Coiitt, though not bounAto entertain the objections, should 
nevertheless, upon the hearing of the remand, allow the party filing them to be heard with 
regard to them. Ratan Singh v. Wazir (I. 1j. R., 1 All. 165) and Akbari Begam v. Wilayat 
Ali (I. L. R., 2 All. 008) referred to. An Appellate Court, because it remands issues, 
does not therefore, in the absence of subse<piont objection by either or both of the parties 
to the findings when rcturnotl, divest itself of its power to exercise its judicial mind as to 
the propriety of such findings ; but, apart from any objection by the parties, it should 
examine and test them to .«:ee whether or not they ought to bo accepted. Akbari Begam 
«. Wilayat Ali (I. L. R., 2 All. 908) followed. Umed Ali v. Salima Bibi (I. L. R., 

6 AM. 383) referred to.^Mumtaz Begam v, Pateh Husain, I. li. R., 6 All. 391. [May 
23, 1884.] 

66b. The parties to appeal shall i^t be *on titled to produce additional 
Production of additional evi- cviobiice, whether oral oi* documentary, in the 
donco in Appellate Court. Appellate Court. But if 

(a) the Court against whose decree the appeal is made refuses to admit 
evidence which ought to have been admitted, or 

(b) the Appellate Court requires any document to be produced for any 
witness to*be examined to enable it to pronounce judgment, or for any other 
substantial cause, ^ 

the Appellate Court may allow su\^h evidence to b© produced, or docu- 
ment to b© received, or witness to bo examined. 

Whenever additional evidence is admitted by an Appellate Cdhrt, the 
Court shall record on its proceedings the reason for such admission. 

Where tho lower Axqjellato Court billows additioual evidence to be taken, though it 
is not satisfied that the evidonce is necessary undcr.cl, a or cl. h of s. 568 of the Oodo 
of Civil Procedure, the High Court uill iuterfero, but where this does not appear to bo 
the case, and thoro is simply an orais.sion on tho part of the Appellate Court to record its 
reasons for allowing additional ovidonce to bo taken, the High Court will not interfere. — 
HaQz Abdul Kurrim ». Sri Kisscu Rai, I. L. R., 11 Cal. 139. r[»Nov. 25, 1884.] 

Held by*tho Pull Bonch (Tyrrell, J., dissenting, that tho findings upon issues re- 
manded by tho High Court iif second a}>peal cannot be challenged upon tho evidence as in 
first appo^s, but objections to tlicse^ findings must be restricted to the limits within which 
tho original pleas in second appeal are conkned. Nivatli Singh Bhikki Singh (I. U. H 

7 All. 649) referred to. Per Pethcraru, C. J., and Tyrfell, J. (Straight, J., dissenting). — 
Ss. 565 and 66^ of the Civil Procedure Code arc, as far as may be incorporated in chap. 42 
of the Code relating*o second appeals, ami when the evidence for disposing of tho real issues 
in the case has been taken and exists on the record, it is the duty of the High Courts on the 
hearing of a second appeal, tc itself fix and determine such issu'^s on tho evidence on the 
record, and not to put the j^rties to the expense and delay involved by a remand. 
'Straight, J.— 8. 687 or the Civil Procedure Coder does not moan that tho provisions of 
chap. 41 relating to first appeals are to be applied indiscriminately or in their entirety to 
second appeals, and implies no warrant for the decision by the High Court of questions of 
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.fact in any shape or at any stage of a second appeal, ttamnarain v. Bhawanidin (Weekly 
Note8^18B2, p. 10^ and Sheoambar Singh v, Lallu Singh (Weekly Notes, 1882, p. 158) 
referred to. Per Tyrrell, J.—Tlio jurisdiction of Cou»*ta ,of second nppoiil in respect of 
questions of faolfis reetricted, insomuch as the appeal iiia y.uot be ontertaiued on ‘^grounds ” 
of fact, but, under the cirounistarj^ocs of s. .'>dG ol^lL© Code, no less than under the 
abnormal circumstances co^cmplulftd by the ruling of llic riill Bench in Niu^i Singh - 
V, Bhikki Singh (I. L. R., t All. 040), the Court may take cogiii5.aiicb of oimtted issues 
of fact, and must determine Lhcin if •there bo cvidcipjo upon •the record sudieieut for 
that purpose. An issue to l*o tried in this way will, with all tl\e evi(J^uco bearing upon 
it, be open to consideration from an^ point of view that inny be present JrO the Court on 
the evidence a^d others i^o. In ciuse.« whore iJio Court, sl-ill arljng under s. 506, has'bohn 
obliged, in the absence of evidence on the record, to supplement 4he defect tlirough tlie 
agency of the Court bcloy, its juried id ion in resjicd of sncli^ovidenee does*iiot bepo no ‘ 
limited thereby, or by reason only of the circuui.'^tance that tlhf evidence is accompfth d 
by a “finding” of the inferior Court— the term “finding” being used in s. 566 ill its ‘ 
restricted sense of an answer to the proposition referred for impiiry, and not of an award 
or decision of tho issue betore the Court. — Balkisbcn t*. Jasoda Kuar, 1. L. R., 7 All. 766. 
[June 4, 1886.] • • • ^ 

The provision in s. 568 of Act XIV. of 1882 as tg an Appellifte Court recording ito 
reasons for admitting additioifal c\ndoncc is directory merely, and not imperative. Wliere 
the first Court of Apjical lias admittotl additional evideiujo, the hearing in the second 
Court of Appeal will not be treated as a first appeal, so as to allow the pleaders to go into 
the facts. — Gopal Singh v. Jhakri Ihii and others, I. Ij. R., 12 Cal. 37. [Aug. 7, 1885,] 

669. Whenever additional evidence is allowed to be received, the Ap- 

Mode of taking additional pelJate Court may either take such evidence or di- 
evidence. rect the Court against whose decree the appeal is 

made, or any other subordinate Court, to Lake such evidence, and to send it, 
when taken, to the Appellate Court. 

• • 

670. In all cases^ where additional evidence 4s directed or allowed to be 
Points to bo defined and ro- taken, the Appellate Court shall specify the points 

corded. to whicli tho evidence is to bo*GSt> fined, and record 

on its proceedings the points so specified. * 


• Of the Judgment in A^i'peal, 

• • 

671. The Appellate Court, after hearing the parties or their pleaders. 
Judgment when and wjioro and referring to any part of tlib procc» dings, whe- 
pronouncod. ther on apfical or in the Court against whose decree 

the apj^al is made, to which reference may he considered necessary, shall pro- 
nounce judgment in open Court, either at* once or on some future day, o£ 
which notice shall he given to the partidlb or their pleaders. 


672. The judgment shall be writteif in English ; provided that, if Eftglish 

Language of juigmeut. « «‘other-toi.gue of th« Judge, and he ia 
not able to write an intelligiblejudginent in English, 
the judgment shall be written in his mother-tonguq or in the language of the 
Court. * • 

673. When the languagi in which the judgment is written is not the 

Tranolatiou of judgmont. language of the Court, the judgment shal^, If any 

• party so require, bo translatell into such language, 
ifnd the translation, after it lias been ascertained to be correct^ shall be sign- 
ed by the J udge or such officer as he appoints ii\ this behi^f. 

Contents of judSmeut. 6’?4. The judgment of the Appellate Court 

• shall state — ^ 

(а) the points for determination ; • 

(б) the decision thereupon* 

(c) the reasons for the decision ; and, 
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{d) when the decree appealed against is reversed or varied, the relief to 
which the appellant is entitled ; ' . 

and shall, 'at the tim(g that it is pronounced, be Cflgned and dated 
Date asd signature. « Judges concurring there- 

^ 

The order of adjudic^ition made under s. 651 ef the Civil Procedure Ctfle is a decree, 
and the procedure authori;^ undeV that section does not dispense with the necessity of 
drawing up a judg(hient.-^Hoyal Beddi v. Linga Keddi, i. L. B., 3 Mad. 1. [Feb. 23, 
1861.-] '' 

Whebe the lower App^^llato Court omits to give reasons for its decision, the High 
Court will r^ain the case in second appeal, and either require Uio Judge to state his rea- 
sons, or, in the event of absenco, refer the questions to his successor for fresh trial.— 
Assanullah v. Hafiz Mahomed Ali, I. L. B., 10 CaT. 932. [June 30, 1884.3 


The judgment of a lower Appellate Court, after setting forth the claim, the defence, 
the nature of the decree of the ^rst Court, and the efi'eot of thOopleas in appeal, oonoluded, 
with general observations/ as follows : " The point to be determifi^^ ou appeal is whether 
or not the decision is 6on8istont w^ith the merits of the case. This Court, having consi- 
dered the evidence on the record* and the judgment 'of £he Munsif, which is explicit 
enough, concurs with the lower Court . . . 'LMie fiuding arrived at by the Munsif, that 
the plaintiff’s claim is established, is correct and consistent with the evidence. The pleas 
urg^ ill appeal are therefore undeserving of consideration.” Held that this was in law 
no judgment at all, inasmuch as it did not satisfy the"'requirom6nts of s. 574 of the Civil 
Procedure Code, and that the decree of the lower Appellate Court must therefore bo set 
aside, and the record returned to that Court for a proper adjudication, in accordanoo with 
the provisions of that section. — Mahadeo Prasad 8urju Prasad (I. h. B., 8 All. 614) 
referred to. Observations by Mahmood, J., upon the distinction between the duties of 
the eburts of first appeaVand those of the Courts of second appeal in oonneotion with the 
provisions of ss. 574 and 678 of the Civil Procedure Code, and with the remand of oases 
for trial d&novo. Bam Parian v. Bhawunidiii (AVeekly Notes, 1882, p. 140 ; see I. L. B., 
9 All. p. 29, foot-note) and ShedamlKv Singh w. LfUlu Singh (VVpekly Notes, 1882, p. 168 : 
see I. L. B., 9 AIF, p. 30, foot-note) referred to. — Sohawau and another v, Babu Nand and 
another, I. L. B., 9 41h 20. [Aug, 6, 1886.] 


Tue intention of the Legislafliro os expre'sed in s. 633 of the Civil Procedure Code • 
was that the High Court might frame rules as to liow its judgments should bo given, whe- 
ther orally or in w’riting, or according to any mode whi<5h might appear to it best^n the 
interc.<ts of justice. The section does not merely givootho Iligh Court power to direct 
that judgments shall be recorded in a particular book, or with a particular seal. Buie 9 
of the rules made uudar s. 633 in March 1885 is therefore nub ultra vires of the Court, 
and it modifies the provisions of s. 574 in thefr application to fadgmisnts of the High 
Court. With referenoo to the terms of rule 9, it is not necessary, iii a case where the 
High Court ifdbstantially adopts tho wj^ole judgment of the Court below, to go<through 
the formality of re-stating the points at issue, the decision upon each point, and the rea- 
sons for the decision. Per Edgp, O. J. — 81part from rule 9, it never was intended that 
B. 574 of tho Code should apply to cases where the High Court, having hoard the judgment 
of the* Court below aud arguments thereon, comes to the conclusion that both the judg- 
ment and the reasons which it gives are completely satisfactory and such as the High 
Court ita 3 lf would have given. Assuming tho provisions of s. 574 to be applicable, a judg- 
ment of th^ ^^1^ Court stating merely that the appeal must bo dismissed with costs and 
the judgment or the first Cou^;t allirmed, and that it was \inncc&sary to say more than 
that the Court a^pecd with the Judge’s reasons, is a substantfai compliance with those 
provisions Th^ judgment of the High Court in a l^st appeal was as follows: This 
appeal ajust, in my opinion, be ^dismissed with costs, and tho judgment of the fivst Court 
affirmed ; jmd I do not think it necessary to say more than that wo agree with the Judge’s 
reasons.” Tho appollanff applied for'loave ^o appeal to Her Majesty in Council on the 
ground that the requirements of s. 574 of tho Civil Procedure Code had not been complied 
with. Held by the Full Bench that the objection involved no substantial question of law, 
and that the applicatKjn for leave* to appeal must therefore be rejected. — Sundar Bibi v. 
Bisheshar Nath and others, I. L. B., 9 All. 93. [Nov. 15, 1886.] r 

676. When tho appeal is heard by a Bench of two or more Judges, 
DecisioQ when appeal hea^rd the appeal shall be«decided in accordance with the 
by two or more Judges. Opinion of such Judges or of the majority (if any) 

of such Judges. 
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If there be no such majority which concurs in a judgment varying or 
reveifiing the decree appealed against, such decree shall be affirmed : 

Provided tl^at, if the Bench hearing the JItppcal is composed of two ' 
Judges belonging tiO a Oourt consisting of iifbr 9 *than two Judges, and the 
J udges composing the ^ench differ ia opinion on a point of law, JJlf appeal 
may be referred to one*or more the other Judges of Jhe same Court, and 
shall be decided according to the opinion of (lie majdlrity 0^ any) of all the 
Judges who have heard thb appeal, including those who first heard it. 

When tj:iere is no such majority which concurs in a judgment vai^ihg 
or reversing the decree appealed against, such decree^hAll be atfiyned. 

The High Oourt fiiay, from time to time, make rul^s consistent with^i^a 
Code to regulate references under •this section. 

Thk provisions of the Letters Patent of 1865, cl. 36, that whoa the Judges of a 
Division Bench are equally divided in opinion, the opinion of the Senior Judge shall 
prevail, has been supejrseded by Act X. of 1877, s. 57o (which is extended tp mis- 
cellaneous proceedings of the nature of appeals by s. 647 of that Aoi), so far as regards 
cases to which s. 575 is appltcabl5. — Appdji Bhivrav%. Shivldd Khubchand, 1. L. R., 
8 Bom. 204 (P. B.). [Mar. 31, 1879.] 

The only Bench which can legally deal with an appeal which has been referred under 
the provisions of s. 575 of the Civil g^ocodnro Code is one which includes tlio Judges who 
first heard the appeal, and whoso dinerenco in opinion on a point of law necessitated tho 
reference. Khelut Chunder Ghose «. Tara Churn Koondo Chowdhry (6 W. R. 269), 
Mahomed Akil «. Asad-un-nissa Bibi (6 Wyman’s Rep. 69), and Brand v. Hammorsmith 
and City Railway Company (36 L. J. Q. B. 137), referred to. The word “ judgment” as 
used in Rule II. of the Rules made by tho High Coart, North-Western Provinqps, to 
regulate references under s. 575 of the Civil Procedure Code, muftit not be understood in 
its strict sense, but merely as an expression of opinion containing reasons for a contem- 
plated or proposed judgment. — Rdhilkhtyid and Kumaon Bank, Limited, v. Ro^, I.L. R., 
6 All. 468. [Mays, 1884.] •• 

8, 675 of A(5t XIV. of 1882 does not take away the right of appeal which is given by 
cl. 15 of the Letters Patent. AVhen the judgment of ^ lower CourtT I.as been confirmed 
under s. 676 of the Co<lo of Civil Procedure by reason of one of the Judges of tho Appeal 
Court agreeing upon tho foots with the Court below, an appeal will lie against such judg- 
ment, notwithstanding tho terras of s. 576. Appaji Bhivrav v, Shiblal Khubchand 
(I. L. R., 3 Bom. 20 1) iu)proved.*-8ri Gridhariji Maharaj Tickait v, Furushofhm Gossami, 
i/L. R., 10 Cal. 81 4. [June 5, 1884.] 

676. When the appeal is hea^d by more J udges t&an one, any J udge 
, J J dissenting from the judgment of the Oourt shall 

Dissenlito be recor e . State in writing ,the decision or orde# which he 

thinks should be passed on the appeal, a^d he may state his reasons for the 
same. * 


677. The judgment may be for confirming, varying, or reversiifg the 
„ . . ' ^ ^ decree against which the appeal is made, or. if the 

What judgment eaay irec . to the appeal agree a# to the form which 

the decree in appeal %hall 4ake, or as to the order be passed fn aJSpeal, the 
Appellate Oourt may^pass a decree or order accordingly. 


M siSBD K and J to enfoice% right of pre-emption jn respect of prefperty which he 
alleged K had sold to J. K denied that she had sold such property to J. J sot ^p ^ as a 
defence that M had waived his right of pre-emption,* Tho Courftof first instanoeP dismissed 
the suit on the ground that the i^legcd sale hdd not taken place. J appealed,^ making M 
and K respondents. The lower Appellate Court dismissed the appeal, als^holding that the 
alleged sale had not taken place. J then appealed to^ "^he High -^ourt, making K tho 
respondent. Seld that neither the appeal from the original decree in tho suit, nor the 
appeal from the appellate decree thoreini was admis-sible. Held also that tho finding as to 
the alleged sale was one netweon tho plaintiff and defendants in the suit, and not between 
the defendant-vendor and the dofondant-vendoe who were litigating, and would not bar 
adjudication of tho matter in issue l^tween them in a suit brought the latter for the 
establishment of the sale.— Jumna Singh and another e. Kamar-un-uisa, I. L. R., 8 All, 
162 (P. B.). [Aug. 12, 1880.] 
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No doeroo to be reversed 
. or modified for error or irro- 
frularity not affecting monts 
or jurisdi/^tion. 


678. No decree shall be reversed or substantially varied, nor shall any . 

case be remanded, in appeal, on account of any 
error, defect, or irregularity, whetheg in the deci-’ 
aibn Qr in any order passed in the suit, or otherwise^ 

* not affecting t^he meVita of ^lo case or the jurisdic- 
tion of the Court. * ^ 

In June 1875, L oxeeftted a. bond in favour of 8, in whioh Iw mortgaged, amongst 
other property, a vinago called CkuRd Khera a« seciiril^' for flie pfu luont of certain moTie 5 's. 
H6 sdbscquentlj sold such, village to A, concealing llio fact that it uad beoij^ mortgaged to- 
SI On this'fact coming to the kinuvledge of A. ho threatened JL* with a criminal pnHG«iU- 
tion, wliereuf/on h propo^^td to 8, in writing, lliat the security of, a share in a village c.illed 
Keha^ which he alleged his properly, should ho substituted for tho soc.urity of Chand^ 
Khera, S accepted this proposal by a lct1(*r in whicli ho referred to l/s proposal in terms. 
It subsequently a])peared that the share in A>/.va did not belong to L, but to another per- 
son. S liaving sued upon In's bond, claiming to enforce thereunder a lion upou Chand 
Khera A set up sis a defcn<*e tcftljo suit that S had agreed to ^ihrlitiite Kelsa for Chand 
'Khpr(^'\w the bond, producing 8’s letter as ovidonoe of the agrooiCent. Held that such 
letter operated as a release, and slnAMd therefore have bctoi siamped and registered. Held 
also that an ohjeetiou may properly be taken in a(\>urt of first appeal to an unstamped do- 
cument, and such Court is bound to eu ter tain tlio objection, and may direct that the do- 
cument bo stamped and the penalty imposed. Held also that L’s fraud vitiated agree- 
ment to siihstitnte the sccurily of K^tdsa for the security of Chnnd Khera in the bond, and 
S was entitled, notwithstanding A might have purchased the latter property in good faith, 
to the enforoeinont of the lion created 1 hereon by the Imnd. Murk RiddtMl Currie ». S. V. 
Mutu Baineu Chotty (.‘1 Jl. L. Jl. Il’IJ) discussed. — Safdiir Ali Khan v. Laehmua Das and 
others, I. L. R., 2 All. 554. Hi l*S70.j 


♦ 

Tuk refusal of a ])laibtiff-rospoiiderit to make good a ileficicncy in court-fees in rospoefc 
of his plaint when called upon to do so by tlic Ai>pellale^Cuurfc is not a ground upon which 
IliG Appellate Court should reverse tho decree of tclie Court of first instance and dismiss the* 
suit. — Molidi Ilusain v. Madar Hakllfii and others, I. L. K., 2 All. 88D. [May 7, 1880.] 


In a suit to recover- possession of certain immoveable property alleged to have becop 
purchased by the plaiutifT from a Jlindii w'i<low% who claimed to have hebi the same a» . 
heir of her husband, the dofeud^mi., wiio was the moilior of tho husband, contended, inier 
aha, tliat the alleged purchase and sale wore invalid, by reason that she herself was e^ititled 
to maintenai\po out of the pro}icrty. I'lie first Court ga^ro the plaintiff a decree, and this 
decree was allirnicd on appeal by the District Judge, who, however, gave no reason of his 
own for his judginont^hut merely adopted those of the lower Court. Held that, having’ 
regard to the nature of the case and the simplicity of the point fot determination, the fact 
of tho District Judge having oniiticd to state his reasons did not amount to such an error 
of law wiihii:k.tho meaning of s. 573 of the Code of Civil Droceduro as affected tloo merits 
of the case or the jurisdiction of tho Court. — Itohimoui Dabi v, Zemirundin and others, 

8 C. D. R. 697. [Mar. 4, 1881.] ^ c 

A SUIT was instituted and tried on the merits in the Court of a Subordinate Judgo 
witboifft a»jy objection being taken, either by the defendanis or by tVie Court, that the 

S lain t was insiillicierit|y stampe<l. Tho defendants appeifled on the merits, and the District 
iidge, being of opinion^ that the stamp on the plaint was inadequate called upon tho 

4 -.^ 4 i,« n . 1 i 1,1 1 1 i.i_ ^ j 1 



Rees (Act VII.* of 1870). — 8haiJia Sooudury v, 
[May IQ, 1881.] 


llurae Soondary, I. L. R., 7 Cal. 348. 


The defendants in af .suit on a h<?iid admitted tho exeention^of tho bond, but denied 
that they had received, as tho bond recited tfioy had, at t^e time of its execution, the oonr 
sideratiou for it. ^ Tho Court of first iusUmcjc, iiistoad of calling on the defendants to estab- 
lish the fact that the^,had not repoived the con.^tideratioii for tho bond, as it ought to.havfr 
done under the circumsbinces, irregularly allowed tho plaintiff to produce witnesses to 
prove that the oonsideration for tho bond had beon paid at the time of its execution. Tho 
evidence of these witnesses ptwed that the oonsideration of the b&nd had not been paid at 
the time of execution, and that, if it had been paid at all, it had been paid at some subse- 
quojit time. The plaintiff did not give any further evidence to establish such payment, and 
the Court of first irstance, without calling on the defendants to establish their defence, 
disismsei- the suit. Tho lower Appcllulo Court held that the defoudauls should have been. 
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• 

re<iiilrod to begin under the circnmstanccp^ and reversed the deereo of tlio Court of first 
iuHtai^oe, aud gave the phiintill' a decree. Held tliat, although the plaintiff ought not to 
have begun, yet as he had done so, and his witnesses hy.d proved thi^ the consicterution. , 
for the bond Iftid ifc>t been paid as admitted in the bomi, a new case opened up, in 
which the onus wa.' shifted back Jbo the plaintiff to Bslablisli that he ‘bad, upt at the 
time alleged in the boiid,^ut at scfme subsequent time, paid to the dofendanUWio consi- 
deration for the bond. Also that it was douiffiul, having regard fo th*e i>rovii^ns of s. 578 
of Act X. of*877, wliethcr it was couf[>otoiJb for the Igwer Apj«jllato Court to reverse the 
decision of the Court of fuwt Jnstance ; hut even if it were, tiio.lo>j|pr Appellate Court 
should not have ignored wliut iiud Uikon pl;u‘.o, but should liave dealt wiUi the case jn ap- 
peal in the sligpe it came beloro it.— Mukuud and others 0. Lkiliori Lai, I. JL. 11., 3 AU. 
824. [May 26, 1881.J ^ ^ 

The sons of R and df K and of S possessed proprietary riAts in tw'o mahals of a i r- 
tain mauza. P possessed proprietary ^ighls in one of tliose nffihals. In April u.e® 
sons of R sold ttieir proprietary rights in both mahals to G. In August 1879, the sons of 
.K sold their proprietary rights in both mahals to G. Later in the same mouth the sons 
of 8 sold their projirietar^^rights in both mahals to N. Q sued N to enforco a right of 
pre-emption in respec^hf the sale to tho latter, and obtained a decwce. P then succkto en- 
loree a right of pre-emption in respect of the three sa]^s menlioiiccf ai>ove, so far as they 
related to the mahal of vvhicfi he was a co-sharer, joining as defendants G and N and the 
vendors to them. G alone olijectcd in the ('ourt of first instance to the frame of the suit. 
That Court overruled the objection, and gave P a decree. The lower Appellate Court re- 
versed this decree on tho ground of misjoinder. Held that in respect of G there was no 
misjoinder, but that in respect of iTie other defendants there was misjoinder of both causes 
of action and parties. Inasmuch as, however, (j! alone objected to tho frame of the suit 
and the defecjt did not affect the merits of tho case or the jurisdiction of the Court, the 
lower Appellate Court ought not, regard being had to s. 678 of Act X. of 1877, to have re- 
versed the decree of tlio Court of first instance liy reason of such defect. — Kalian Singhi) 
Gur Layal, 1, L. H., 4 All. 163. L-I^co. 14, 1881.] • 

The plaintiffs in this suit, alleging that they wore oo-sliarers of a certain village, that 
eertain laud situate in sueli village was^he property tliB co-sharers, aud that such land 
had been impro]jcrly sold oy the persons occupying it to one of the ccasharcrs, sued the 
vendors and the purchaser and the other co-sharers for polscssioiw qf their share of such 
hind and the setting aside of tho sale so far as their shii-ro was concerned, and valued the 
suit according to their share. Held that the error in the frumo and valuation of the suit, 
iusam^ch as it did not afflict the jurisdiction of tho Court in which tho suit was instituted 
or the merits of tho case, was not, under s. 578 of tho Civil Procedure Code, , a ground on 
which the Appellate Court .^^huiTld have reversed the decree of tho Court of first instance. 
Uuuoda Persad Roy v. Erskin (12 11. L. R. 37o) distinguished. — Param ud others v. 
Achal, I, L. 11., 4 All. gSO. [Kob. 10, ISSa.J * 

Suit by payee against drawer upon a hundi drawn in British India upon a person at 
Colomba. Tho hundi was not stumped when drawn. Objection taken to itsf admission in 
evidence by defendant was allowed by the Muusif,*biit plaintiff was permitted to sue for 
the amount duo upon the original consideratioa. Tho suit was dismissed on the ground 
that no consideration was jiroved. Upon appeal the District Judge held that tho huiidf 
did nut rcipiirc a i^tump as it was not intciulud to operate in British India, and ;uftuitted 
the hundi in evidence as a busiuess-leitcr udmittiug responsibility, and found that thero 
was cousideratioi#. Held upon second appeal that tho hundi paving boon admitted in 
evidence, though contrary to law, by the District Judge, no objection could |^e taken to 
the decree in second iff)pcal «pou tliat account. — Itamas^i Chetti a. J&amasami Chetti 
and another, I. L. R., t fJad. 220. [April 19, 1882.J 

A MUhomedax residing at Zanzibar let a house situated thereto tho tlcfendant, to be 
held by me latter as long as he pleased, under a lease in wliich ho (the lessor) stipulated 
never to remove tho lessee. Tho plaintiff subseciuciiLly, with fuy knowledge of» tho lease, 
ljurchased tho same house from tho lessor, an* ns such purchaser sued to eject tho defend- 
ant. The plaintiff tendered evidence to show that by the custom of Zanzibar the defend- 
ant’s tenancy was determined upon the sale by the landlord. This evidence was refused. 

, if that the alleged custom, even if proved, was invalid. It was unreasonable, as en- 
abling a man, aftfir having granted a Icj^isc, to deprive the lessee of tho entire benefit of his 
lease. Tho exclusion o#evidonco in the lower Court is not,#uilj<*iont ground for reversing 
that Court’s decree, unless the Appeal Court comes to the coii^lusion that the evidence 
refused, if it had been received, ougift to have varied the decision. — DeSouza (C. R.) c. Pes- 
. tanji, 1. L. R., 8 Bom. 408. [April 29, 1884.J • 
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Per Petheram, C.J., and Brodhurst, Mahmood, and Datboit, JJ. — The objeot of 
B9. 19 and 20 of the Bengal Civil Courts Act, 1871» was to create in the District Judge, 
Subordinate Judge, and Munsif, concurrent jurisdiction up to BSi 1,000. Per Petb'eram, 
C.J.— *8. 16 of tbe'Civil Procedure Code is a proviso to those sections.^ Th^i word “shall" 
in that section is imperative on tb^ sr.itor. The ^ord is used for the purpose of protect-* 
ing the Courts. 'The suitor shall be obliged to bring suit w the Court of the lovrest 
grade compv^^cnt to try it. The object of the Legislature is t^at the Court of the higher 
grade shall not be overcrowded with suits. VVhen^cr an Act confers a ben jfit, the doneo 
may execcise the same or Vrot at hi$l, pleasure. The proviso is fpr the benefit of the Court 
of the higher gradC, and h is not bound to take advantage of it. * If it does not wish to 
tr 3 ' the suit, it ^j^ay refuse to cuter tain it. If it wishes to retain the suit in its Court, 
it may do sc ; it is not hound to refuse to entertain it. Per Duthoit, J.^The words in 
8. 57 of the Civil ProceduV*e Code “shall be’^ are an instruction which the Court is bound 
to follow ; and the^ are, ^j^creforo, a restraint upon jurisdiction.**^ The effect, therefore, of 
the concurrent jurisdiction of Subordinate Judget and Munsifs is not to allow to a Sub« 
ordinate Judge discretion as to acceptijig or uot accepting for trial by’ himself suits cogni- 
zable by the inferior tribunal. Brodhurst and Mahmood, JJ. — S. 15 of the Civil Pro- 
cedure Code is a rule of procechire, not of jurisdiction ; and wkHst^ it lays down that a suit 
shall be instituted in the Court of the lowest grade, it does not oust the jurisdiction of the 
Courts of higher grsides. Bussich Chunder Mohunt ij. B^m Dal Shaba (22 W. B. 301 >, 
Sircar v. Begum Bibi (25 W. B. 219), followed. Per Olddeld, J. — S. 15 of the Civil 
Procedure Code is a provision entirely of procedure as distinct from jurisdiction, and lie 
effect on s. 19 of the Bengal Civil Courts Act is that the jurisdiction of the District Judge 
and Subordinate Judge extends to all original suits cognizable by the Civil Court, subject 
in its exercise to a certain procedure, namely, that the suits bo instituted in the Court of 
the lowest grade competent to try them. Meld, therefore, by Petheram, C. J., and Oldfield, 
Brodhurst, and Mahmood, JJ., where a Subordinate Judge had tried a suit which a 
Munsif, a Court of a lower grade, might have tried, that the Subordinate Judge had not 
acted without jurisdiction. The plaint in such suit had been in the first instance pre- 
sented to the Munsif, wko had returned it to be presented to the Subordinate »Judge. Per 
Duthoit, J. — The decree of the Subordinate Judge would not be liable to be reversed m 
appeal for want of jurisdiction, for the jurisdiotiqu was ihero, though it ought not to have 
been exercised. ^This view of the fittutter was consistent with ffie received canon of con- 
struction, that unless the Legislature uses negative words, or words showing an intention 
to treat the observarice^f a rule of procedure as essential, the rule will ordinarily be treat- 
ed as a direction only. Under the circumstances, therefore, the District Judge had, in- 
appeal, correctly refused to entertain the plea of defect in juri;^diction. Per Mahmood, 
J . — Tho institution of a suit in a Court of higher grade than the Court which is dompe- 
teut to try it is not a question either as to the jurisdiction or affecting the merits of the 
case. It 18 a question of tho kind provided for by s. 678 of the Civil Procedure Code, and 
the irregularity is not one which affects “ the merits of the case or the jurisdiction oSp the 
Court” within the meaning of the section, l^he plea of want Of jurisdiction can be en- 
tertained for the first time at any stage of a suit, provided there is on tho record sufficient 
m iterial to tfubBtantiate it. — l^idhi Lai v. Mazhar Husain, 1. L, B., 7 All. 230. £Deo. 18, 
1884.] 

A SUIT brought against K, fhe widow of B, a Hindu, by the representatives of B’s 
brothers, H and P, for possession of his estate, ended in a compromise by which the defend- 
ant rdcognized the plaintiffs’ rights, and boncedod that the family was joint. After 
death, M, a daughter of B, brought a suit on her own ffehalf against the above-mentioned 
plaintiffs for possession «f>f her father’s estate, but afterwards withdrew her claim. Subse- 
queiitl}^, S»; M'SrSon, who had been born after K’s compromise, l\irought a suit against M 
and the roiiresentativos of H'und P to recover possession of tbp estate, on the allegation 
that', the family being a divided one, he was entitled, under the Hindu law, to succeed to 
suoh estate, ami that both the compromise entered into by K and the withdrawal of the 
former<suit by M were in fraud of his succossiou and did uot affect his rights. The Court 
of first iustauco found tljiat the plaipj;iff was entitled to succeed to the estate, but that, his 
mother being still alive, he was entitled to possession after her death only, and, ujpon the^e 
findings, gave him a decree declaring his right to possession on M’s death. The lower Ap- 
pellate Court rfeversefl the decree, holding that the compromise entered into by K was 
conclusive against tl/e plaintiff’s maim, and also that, during his motheris lifetime, he had 
no locus standi to maintain the suit. Per Mahipo^, J., that the plaintiff’s rights a» a 
daughter’s sou (which were qpt affeetj^ by his birth having place after his maternal 
grandfather's death) did yiot entitle him, under ordinary circumstances, to succeed to hie 
maternal grandfather’s estate in a divided Hindu family during the existence of a daughter, 
whether she worejiiis own mother or his maternal aunt ; and that the claim for poBsesskn 
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was therefon rightly dismissed. Amirtolal Bose «. Baionerimnt Mitter (16 B. I. S. 10; 
L. Bo » Ind. Ap. 118\ Sibto e. Badri Prasad (I. L. B., 8 AU. 184), and BaiJ Nath e. MahaUr 
(I. L. B., 1 AU, 608), referred to. Also that the p^er Jn the plaint sras wide enoiigh to. , 
prar Jr fof dei ‘ - - - ^ . 


m 


rule wherebjr dwrees obtuned agavist e Hindu widow luoc^ing to her husbud’s estato 
B8 heir are binding by wa^f re# against all who in the^prd^r of su^mion oomo 

after her, and in that sensd may be dealt wi^h as her representatives, was limned to decrees 
fairly obtained against the widow in* a contested ana hond^fyie litigation, and would nol 
appl^ to the compromise effected by E, which could Scarcely be reg^ed as on a higher 
footing than an alienation which the widow in possession of her husbanji's divided. estate 
might have made, and which the plaintiff distinctly alleged had not been fairly obtained 
bni Anand Kunwar e. Court of Wards (I. L. B., 6 Cal. 764 ^ Tj.'Ei, 8 Ind. Ap. 14), Naiul 
B-Uinar e. Badha Kuari L. B., 1 All. 282), and Kataiw Natchiar’s Case 
1. A. 643), referred to. Also that M’s^withdrawal of her sut ifas not a bar to the df« 
the plaintiff. Also that it could not be said that a daughter*t son was not, under any con- 
dition, competent to maintain a declaratory suit of this nature during the lifetime of hia 


Courts of equity are empoweted to exercise with reference to the circumstances of each 
case and the nature of the facts stated in the plaint and the prayer of the plaintiff ; that 
TO long as a Court of first instance possesses jurisdiction to entertain a declaratory suit, 
and, entering into the merits of the case, arrives at right conclusions, and awards a declara- 
tory decree, such a decree cannot Bb reversed in appeal simply because the discretion has 
been improperly exercised ; and that such improper exercise of discretion under s. 42 of 
the Specific Belief Act has no higher footing than that of an error, defect, or irregularity 
Hot affecting the merits of the case or the jurisdiction of the Court within the meaning 
of s. 578 of the Civil Procedure Code. This does not imply that, even in oases where the 
discretionary power to award declaratory relief has been exercised wholly arbitrarify and 
in a manner grossly inconsistent with judiofal principles, the Court of appeal would have 
no power to interfere. Bam Kanaye Chuokerbutty v. Prosun no Coomar 8ein*(13 W. B. 
176), Sadut Ali Khan e. Khajeh Abdooltlunney (11 L. R. 203 ; L. B., Ind. Ap. Sup. Yol. 
165), Sheo Singh Bai v. fiakho (I. L. B., 1 All. 688 ; L. B., 6 Ind. Ap. 87), and Damoodar 
Surmah v, Mohee Kant Surmah (21 W. B. 64) referred*to. — Sool^Eumar v, Deo Saran, 
1. L. B., 8 All. 365. [May 12, 1886.] 


• 

Jn SUIT was brought by the Political Agent, Southern Mardtha Country, as adminis- 
trator of the estate of the Chief^f Mudhol, who was described in the plaint as being nine- 
iron years of age, to eject the defendants from certain lands, belonging to the Chief, situ- 
ated in the S&tira District. The defendants raised a preliminary objection .o the institn- 
tion of the suit by the Political Agent, the ground that he was neithei' a certificated 
guardian of the Chief under the Bombay Minors Aot (XX. of 1864), nor a recognized agent 
within the meaning of s. 37 of the Civil Procedure Code, llefd that the* appointment, 
by Government, of the Political Agent to managdtbe estate of the Chief of Mudhol dur- 
ing a .certain period could not give him the position contemplated by the Bombay Minors 
Aot (XX. of 1864). With regard to property in Britisii India, he had no authority to sue 
on behalf of the minor, without obtaining a eertiflcate of administration under the Aot. 
Meld also that the Political Agent was not a ** recognized agent” of the Chief of Mudhol 
within the meaning of s. 37, cl. c of the Code of Civil Procedure. Meld also thatkthe irre- 
gularity of the Political Agent’s suing for the Chief, without authority, was one affecting 
the merits of the cos^ though not the jurisdiction of theJ[/ourt. If thS Poluical Agent 
Was not properly reprdidnting the Chief, he had no merits, no right os against the defend- 
ants. The District Judge was, therefore, right in reversing the decrees of the first Court, 
s. 678 ofnhe Code of Civil Procedure having no applioatien to the present case.--Venka- 
tr4v B4je Ghorpdde v, M&dhav&r Bkmohsjidrfi, I. L, B., 11 Bom. 68. [July 28,1886.] 

* Although the proper and tegular manner of giving permission to sue on behalf <rf » 
minor is by an order recorded in the order-shTOt, there is, nevertheless^ nothing In to# 
nature of the sanction provided by the s. 3 of Aot XL.*of 1868 wMch tal^ it out of the 
graoerai rule of ettdenoe that saootkm may be proved by exprem impUoatM. 

Where on a oonstruotiin of the piminf wad the pleadings it is found that the minor is to# 
real plaintiff, the mere fact of m ttdl IlMfing been properW deronbed m acoordaim with 
a. 440 of the Civil Prooeduf# Cod# gromid for setttag slide a deom ^ 

•ttih-^Bhaha Penhad Khan e. SeeMMy of State for India, 1. B., 14 OoL 

[Aug. 14 . 1886 .] 


O. P. Ig. 
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^ APPEALS FROM ORIOINAL DECREES. [Ss. 679-682, 

Of the Decree in Appeal. 

• • Date and contents of do- * 679. The decree of the Appellatp Court shall 

«**««• • beat date the day on which the judgment was pro- 

^ hounced. c / 

The decree shall Contain the number of the app&l, and the memoran^ 
dum of appeal, including the^iames and description of the appellant and re- 
spondent, and shli.ll Specify clearly the relief granted br other determination 
of thh appeal. ^ ^ * 

The d^ree shall' state the amount of costs incurred in the appeali 
and by what parties a^^in what proportions such costs and the coats in the 
'•suit are to be paid. * '' 

The decree shall be signed and dated by the Judge or Judges who pass- 
ed it : *> <1 

iProvidod that 'where there are more Judges than one,' if there be a differ* 
jud^re dissenting from opinion among them, it shall not be neces- 

.judgment need not sign do- sary for any Judge dissenting from the judgment 

of the Court to sign the decree. 

f 

Thh order of adjudication made under a. 551 of the Civil Procedure Code is a docree, 
'.and the procedure authorized under that section docs not dispense with the necessity of 
drawing up a judgment. — lioyal lleddi i». Liuga Rcddi, I. D. R., 3 Mad. 1. [Feb. 23, 
1881.] 

On a second appeal ^he High Court awarded the plaintiff’s claim with costs through- 
out; but the claim, as stated in the paper-book of appeal, differed from the claim as it 
had been stated in the plaint, field that the award of 6hc claim was to be understood 
as referring to the claim as .sCatedij^i the plaint/ and not as described in the paper-book, 
6s, 579 and 687 of the Civil Prorodurc Code (Act XIV. of 1882) do not require the claim 
to be stated in the d^pree, .so as to make such statement a part of the decree itself. — Soude 
6hriuivasapa Krishuapa Hegde, 7. L. R., 11 Bom. 177. [Sep, 21, 1886.] 

Copies of jndKment and de- ' 580. Oertifiod copies oJ the judgment and de- 

cree to bo fumisbed to par- cree in appeal shall V)e ^furnished to the parties on 

application to the Court and at their expense. 

r 

681. A copy of the judgment and of the decree, certified by the Appel* * 

Certified c<«.y of d.oroe to ^ in this 

be sent to Court whoso do- haltj shall he sent to the Court which pas^d the 
cree appealed against. decree appealed against, and shall be filed with the 

original proceedings in the shit, and an entry of the judgment of the Appel- 
late Court shall be made in the register of civil suits. « 

• 

682. The Appellate Court shall have, in appeals under this chapter, the 
Appellath Court to liavo same powers, and shail perform, as nearly as may 

same powers as Courts of ori- “be, the same duties, as are eppferred and imposed 
ginarjurisdiotion. by this Code on Courts of original jurisdiction in 

respects of suits instituted under Ohapter V. ; Snd in Chapter XXI., ao far as 
may be, < the words “ plaintiff,” “defendant,” and “feuit,” shall be held to in- 
clude an appellant, a respondent, andean appeal, respectively, in proceedings 
arising out of^the death, marriage, or insol vonej^ of parties to an appeal. 

The provisions hereinbefore contained shall apply to appeals under this 
chapter, so far as such provisions are applicable. 

Under b. 682 of ihp Civil Prooeduro Code, a Court of Appeal has the power, with 
the consout of the yjartios. of rofcniig to arfutmtion matters in dispute in an appeal. 
JugijC'<*«nr Dey w.^Kritartbo Moy:e Dossoo (12 H. L. R. 266) dissented from, — Sangara^ 
liugam Pillajj In 1. L. R., 3. Mad. 78. [Oct. 7, 1880.] 
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Sue. 582.] APPEALS FROM ORIGINAL DECREES. . 

• ^ 

Per Mitter, J. (Garth, C.J., dUbiianie ), — Notwithstanding that s. 682, Civil Proco-* 
dure .Code, does not expressly direct that the word “plaintiff” occurring in s. 366 shall 
be held to include an “ appellant,” yet the power conf^red by s. 36G on the Court of ^ 
original ]urisd!fctioa:i to award costs against the estate of a deceased plaintiff by * 

analogy, be taken lo be conferrec^ on the Appellate Court. Lakshmiuai v. ^Ikrishna^ 
(I. L. R., 4 Bom. 654) Mlowed.-^Bajmcnee Dabee e. Cbunder Kant Saudei^. L. 

8 Cal. 440. ^J>eo. 21, last.] • ‘ / 

An order rejecting a memorandum of appeal as* barred limitation is a “decree” 
within the meaning 6f s. 2 df the Civil Procedure Code ; it is therefore appealable, and 
not open to revision by the Ili^i Court under s. 622 of the Code, o Gaj raj Skigli v. 
BhagWhnt Sinf^h and Dianatullah (Weekly Notes, 1883, p. 2r)5)hr^d Rog. v. Wajid Ali Bhah'' 
(I. L. 1}., 6 All. 438) distinguished. — Gulub Rai c. Mangli LalJ/1. L. R.,T Ail. 42; [JunOi?* 
29, 1884.] • X 

Unjdeb s. 368 of the Civil Proceddro Code (Act XIV. ol lfe82), a plaintiff may'have-* 
the representatives of a deceased sole defendant placed on thS record so that he may con- 
tinue his suit against thoin, but there is no section which allows the representatives of a sole 
defendant, who has dioi t§ be placed on the record at thehr own request. Consequently, 
s. 582 gives no authority to a Civil Court to place on the record, aU their own request, tlie^ 
representatives of a deceased «olo respondent. Such alb application cannot be entectainedi. 
— B4l Javer it. Hdthising Kosrisingh, 1. Ij. R., 9 Bom. 56. [July 14, 1884.] 

IIavtno regard to s. 3 of Act XIV. of 1882, it is clear that the word “ Code ” in 
soh. 2, art. 171 B of Act XV. of 1877, applies to the present Code oC Civil Procedure' 
(Act XIV. of 1882), and that, therdfore, the word “ defendant ” in s. 368 of that Code, when 
read with s. 582, must be held to intrude “ respondent.” — In the Matter of the Petition of 
Soshi Bhusan Chand ; Soshi Bhusan Cliand o. Grish Chandor Talukdar, 1. L. B., 11 Cal. 
694. [Jan. 27, 1885.] 

Held by the Full Bench (Mahmood, J., dissenting), that s. 582 of tho Civil Proce- 
dure Code docs not make the provisions of cliap. 21, relating to fhc death of a defendant 
ill a suit, appliciible to the death of a plaintiff-rospondont in an appeal, so as |o render it 
obligatory on tho defendant-appellant make an application to the Court prayqig that 
the legal representatives tof the deceased bo made (Arties to the appeal; and thati where 
there has been no such application, tho appeal does not abate. Pi-y Petheram, C.J. — Thw 
words, “ so far as may bo,” in tlio second clauso of tho first para, of 5811, must bo construed 
as meaning “ so far as may be necessary to carry iiitobffoct tho remedies contomplated by 
chap. 21.” Per Mahmood, J., contra, tliat the object ef s. 682 of the Civil Procedure* 
Code ^ to obviate tho necessity of repeating the provisions of chap,. 21 so as to make* 
them applicable to appeals, and the words “ appellant ” and “ respondent ” ais u.sed in the 
section include both pluintitfsand defendants in an appeal ; that the whole Crwle maintaius- 
the analog^*^ between the position of a respondent and that of a defendant lor tho pur- 
poses of being implcad^l and brought before the Court ; that chap. 21 applies to ca.see 
where a plaintiff-respondent has di(^ ; and that, in such a cisc, and where no application 
liM becomade, within the period prescribed therefor, praying that the logrfl representa- 
tives of the deceased be made parties in his place, fho appeal abates. Also per Mahmood, 
J. — The word “defendant” as used in art. If IB of Limitation Act (XV. of 1877^ 
must be taken to include a res|iondent, whether plaintiff or defendant in the suit. Laksh- 
miliAi 0. B^lkrislfna (1. L. R., 4 Bom. 654),» Rajmonee Dabee v. C bandar Kant tSoudel 
(I. L. R., 8Cal. 440), and Bai Javer v. Hdihi.sing Kesrising (I. L. R.,9 Bom. 56), referred 
to.— Narain Daa#;. Lajja Bam, I. L. R., 7 All. 603. [Feb. 21, 1^86.] • 

Per Curiam (Kerq^n, J., ^dissenting). — An application by an appellant t8 make the 
representative of a deo^q^cd respondent party to the apposfl does not Jail under art. 17 IB, 
but under art. 178 of sen. 2 of the Indian Limitation Act. 1871. — Lakshrai v. Sri^5vi, 
J. L. R., 9 Mad. 1. [May 2, 1886f] , , * 

An appeal was preferred against a decree of an Original Court dismissing ^ suit, and 
the Appellate Court seat the case back for th^ purpose of certaSli evidence being taken, 
and certified to it. Pending that being done, the parties applied to the A]:q>onato Court 
to refer the case to arbitration, and that Court referred that application ^to the Original 
Court for disposal, although tho oase was still ponding on its own file for disposal. Bub- 
s^uently anothe]^ application was made to the Original Court to refer the case to arbitra- 
tion, and on the 10th May the record Afas sent to the arbitrator with directions to submit 
bis award within seven nays. On the 12tU Boptombor, as tiTe award had not been sent in. 
the Original Court passed an order recalling the record, and subsequently the award of 
the arbitrator, dated the 12th September, was filed. The, Original Court thereupon for- 
warded the record to the Appellate Court for its decision. Objections* were taken to tho 
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award, but oYerruled, and the Appellate Court peased an order direotfng the cum to be 
sent back to the Original Court, with orders to pass a formal deoree in aooordano^ with 
.the award of the .arbitrator. f[eld that a second appeal lay against the last-mentioiied 
Older, inasmuch as it amounted to. a decree under the provisions of 8.(2 of< the Civil Pro- 
cure Beld also that thg a^rd was bad in law, because the time within which 

it was dirKited to be^made haft never been enlarged, a&d the Court's order of the 12th 
September i\3alling*the Record could not be taken as an indication that the time wae 
enlarged. Scmhle, an Apellate Court has the poiter to refer a case to arbAration at the 
instance of. the parties under s. 682 of the Code of Civil Procedure, 1882. In re Ban'r 
mn.lipMm l^illai (I. L. E., 8 Mad. 78) cited ; Jugessur Bey v. Kritartho Moyee Bosses 
(12 B. L. E. 268) cited and distinguished. — Bhugwan Bass Marwari e. Nupd Lall Sein, 
1. L. E., 12 Cal. 173. 10, 1886.] 

Thbbb is no power^^ the Code of Civil Procedure (Act*XIV. of 1882) to make a 
* party to the suit a co-appeliant. Ss. 82 and 582 Uf the Code give to an Appellate Court 
power only to strike out thi name of a party, or to direct new parties to be added to the 
suit, whether as plaintiffs or defendants. — ^V^sudev Bdlkrishua v, StlufaAi, I. L. E., lO 
Bom. 227. [Sep. 7, 1885.] « • , 

Whebb, on appeal from a decree dismissini^ a suit, the Ap'pellate Court, being of 
opinion that the plaint was informstily drawn, and its allegations regarding the cause of 
action not sufficiently speoiflo, gave the plaintiff permission, under s. 873 of the Civil Pro- 
cedure Code, to withdraw the suit, with leave to institute a fresh one, held the order of 
She Appellate Court was a decree ” within the meaning of the Civil Procedure Code, and 
afforded a proper ground of second appeal to the H<gh Court. Per Straight, J., that, 
with reference to the terms of s. 682 of the Civil Procedure Code, the Appellate Court 
had power to avail itself of the provisions of s. 873, and, therefore, had a discretion to 
make the order allowing the plaintiff to withdraw the suit and institute a fresh one» 
Gregory v. Booloe Chand Kandary Mull (14 W. R., O. J., 17) and Khatoon Kunwar 
Murdbot Narain Singh (^0 W, E. 163) referred to. Also per Straight, J., that it could 
not be said that the Appellate Court in this case had exercised its discretion so unreason- 
ably or eiVoneously as to oompel the interference of the High Court with it in appeal. 
Per Tyrrell, J., that it might bb taki^n that the Appellate Court, though not so stating io 
express terms, meant to set aside, and did set aside, the decree of the Court of first in- 
Stance, regarding it aa a,4eoree ‘which could not have been rightly made, and must be set 
aside, by reason of ihe radical defect in the plaint, the basis of the suit and the decree ; 
and that, in this view, there was no legal objection to the exercise by the Appellate Court 
of the discretionary power of dhap. 22 of the Code.'—Ganga Bam e. Bata Earn, 1. L. E., 
6 All. 82. [pec. 16, 1885.] 

The plaintiff’s claim to redeem certain lands was rejected by a Subordinate Judge on 
2l8t Becember 1882. ^On the Ist February 1883, the plaintiff, who was an agriculturist, 
presented an application for review to the Special Judge appointed under the BekkhaD 
Agriculturists’ Eelief Act. His application was rejected by that Judge, who was of opi- 
nion that the* plaintiff’s remedy lay in an appeal to the Bistriot Judge, ^e plaintiff was 
not informed of the result of his applidatiou to the Special Judge until the following 
May, at which time the Court of the Bistriot Judge was closed for vacation. On the 8rd 
June 1883, he presented an appeat on the opening of the Bistriot Court. The Bistrict 
jTudge* dismissed the appeal as barred by limitation. On appeal to the High Court a pre- 
Eminary objection being taken that a seoond appeal world not lie, Aeld that the order of 
the Bistriot Judge, having the force of a decree within the meaning oft s. 2 of the Civil 
Procedure ^Code (Act XiV. of 1882), was appealable under s. 540 of the Code. Order 
discharged undef the circumstiyiices, the Bistrict Judge hawing given no reasons for mak- 
ilift the order.— Eaghun&th Gop&l e. Nilu N4th6ji, I. L. R., 9 Boi&.^462. [Mar. 81, 1886 J 

Abt. 171 B,' Bch. 2, of the Jiimitatien Aot (XV.bf 1877), applies to applmtions to 
have thd representative of a deceased defendant-respondent made a respondent.— Baldeb v 
Bismihan Begam, I. L. E , 9 All. 110. [Nov. 25, 1886.] ^ 

683* Wten A pftrty entitled to any benefit (by way of restitution or 
Execution of deoreorjf Ap- otherwise) under a deoree passed in an appeal un- 
pallate Court. der this chapter desires to obtain ececution of the 

same, he shall apply to tho Court which passed the decree against which the 
appeal was prefenm 4 and such Court shall proceed to execute the decree 
passed in appealt according to the rules hereinbefore prescribed for the exeeu^ 
tion of decrees tp suits. 
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• 

A DBOBBB for pre-emption wee paised oonditionelly upon payment by the deoree- 
bolder fA Rs. 1,139, and in July 1880 the plaintiff paid this amount into Court, and it 
was drawn out by the defendant in August 1881. Meanwhile, in July 1881, the.Higb 
Court in seoond raised the amount to be paid by t^p plaintiff to Bs. 2,400, but the 

plaintiff allowed the lime limited for payment of thwexsess difference to*elapse without 
paying it, and the decree ibr pre-eiAption (hereupon becamb dead. In May Jft88, the 
plaintiff applied in the exefhtion department for the refund of 4he*deposiy which had 
been drawn aft retained by the defendant. This appUcation ^as granted, and the de- 
fendant ordered to refund ; and this order was confirmed on apd^ in January 1886, and 
by the High Court in second d^pea^in May 1885. Meanwhile* the fiht Court had sus- 
pmided executiqp of the order pending the result of the appeaj, and in ^December 1684 
remoTed the application temporarily from the ** pending ” listv • In February 1886, thb 
plaintiff applied for restitution of the amount deposited, askii^ for attachment and^lo*" 
of property belonging to the defendant. This application was m^issed as barred by li^. « 
tation. Sold that this application was* only a revival of thi application of May 1883, 
which was within time. Kold also that the plaintiff was, in|be senso of s. 583 of the 
Civil Procedure Code, a party entitled to a benefit by way of restitution under the decree 
of the High Court of JulyfLSSl ; that it was a necessary hicident of that decree that he 
was entitled to restitutibn of the sum which he bad paid as the sufficient price under the 
decree of the lower Appellate Court ; that he was competent under s. 683 to move the local 
Court to execute the appellate decree in this respect in his favour according to the rules 
prescribed for the execution of decree in suits that he did this in May 1888 by an ap- 
plication made according to law in the proper Court in the sense of art. 179 of the Limi* 
tation Act ; and that his present application to the same effect, being within three years 
from that application, was within time. — Nand Bam «. Sita Ram, I. L. R., 8 All. 646. 
[July 8, 1886.] 

Whbrb a review of judgment has been applied for and, after notice to the other side, 
refused, the period during which such application waspending cannot be excluded in com- 
puting the period of limitation for execution of the decree und^r art. 179 (8) of sdh. 2 
of the Indian Limitation Act. SemhU , — An application for refund of moneys levied in 
execution of a decree subsequently reversed on appeal is not governed by art. 179, but by 
art. 178 of soh. 2 of the limitation Aov.*-Kuru]^n% £am1ind&r v. 8adasiva, I. L. R., 10 
Mad. 66. [Sep. 26, 1886.] 


CHAPTER XLTL , 

Of Appeals from Appellate Degrees. 


684. Unless when otherwise provided by this Codg or by ..^ny other 
Second appeals to High from all decrees passed in appeal by any Court 

C>ourt. subordinate to a High Court, an appeal shall lie 

to the High Court on any of the following grounds (namely) — * 

Ground, of Mcond opp-l. ^ ^ <®> 

fied law or usage haviilg the force of law : 

(&) the decision having failed to determine some material issue of* lav 
or nsai^ having the force of law \ 

(c) a subsAntial error or defect in the procedure as prescribed b^ this 
Code or any other law, which may possibly have produced error or defect in 
the decision of the dkfie upon the merits. * 


A stm to redeem a usufructuary mortgage of certain lands was instituted in the 
Munsiffs Court. ' After the suit had been admitted, and the parties called on to j^roduoe 
evidence, the Munsif ordered the plaint in thei^uit to be returned to the plaintiff for pre- 
eeutation in the proper Court, on 4he gn^ound that the suit should have been instituted in 
the Court of the Subordinate Judge, the value of the property in the suit being beyond 
the Jurisdiction of a Munsif. Held that, under Act 7111. of 1859a the Munsif s order 
was wpealable to the lower Appellate Court, and^ under Act X. of 1877, the lower Appel- 
late Court’s order to H^h Court. Wllere the question in dispute in sudh a suit is not 
only whether the propeny has been redeemed out of the uslifruot, but whether the pro- 
perty and the right to redeem belong! to the plaintiff, and the thlue of the property ex- 
S«ed8 Bs. 1,000, such suit is not cognisable by a Munsif.^Kalian Dass e. Nawal Singh, 
I- 1*. 1 AU. 6*0. [Mw. r, 1878 ] * 
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B 

The holder of a decree for money applied for the attachment, in the execution of 
decree, of certain moneys deposited in Court to the credit of the judKinent-debtmr. Oi> 
4th Jnne 1877, the Court of first instance refused the attachment on the j^round that the 
decree directed tfie sale of certain immoveable property for its satisiaetten, and awarded 
no other relief/ The order of tk'e Court of first instance was affirmed by the lower Ap- 
pellate 6«^rt on the 4th Ah^ust 1877. Act X. of*d877, repealinj? Act VIII. of 185^ 
and Act X3(III. of *1864, came into force on Ist October 18771 On 13th November 1877, 
the decree-holder applied^to the Iljgh Court for thte admission of a second a^npeal from the 
order of the lower Appellate Court, on the ground that the dpcrce^had been misconstrued. 
Meld that an appeal under the repealed Act VIII. qf 185ll was admissible under Act I. 
of 1868, 8. 6, and that the order of the lower Appellate Court was appealable under Act- 
X. of 187^, s. 684. — Tiiakur Prasad v. Ashan Ali, I. L. 11., 1 All. 668. [Maj^ 27, 1878.] 
See also Rufijit Sing and^hers v. Meherban Koer, I. L. II., 3 jDal. 662 fMay 14, 1878] ; 
Murli Dhar v. ParsoiamVCaiss and another, I. L. R., 2 All. 91 [Nov. 28, 1878] ; Hurbuns. 
Sahai and others v. Bhairo pershad Singh and otlibrs, I. L. R., 6 Cal. 259 [Peb. 19, 1879]. 
But see XJda Begam v. Iviam-ud-diu, I. L. R., 2 All. 74. [Nov. 6, 1878.] 

A DEFENDANT wlio ol. tains a judgment in his favour in«thf Court of first instance, 
and who, on appeal Ijy the plaintiff, does not appear at the hearing of the appeal, or pre- 
sent a petition for a re-hearing, may, under Act X. of 18^7, s. 584, present a second ap- 
peal against the decree of the lower Appellate Court. — Modalatha ex parie, I. L. R., 

2 Mad. 75. [Nov. 27, 1878.] 

An appellant, who has obtained a decree setting aside tho decision of the Court of' 
first insianed, is uot entitled to a further appeal to tlxt High Court, on the ground that ho 
is dissatisfied with some of the findings recorded in tho judgment of tho lower Appellate 
Court, an apjjcal from an appellate decree under s. 584 being strictly restricted to matters 
contained in the decree alone. — Koylasli Chunder Koosari v. Ram Lall Nag, I. L. R., 
6 Cal. 206. [May 20, 1880.] 

*An order on appofl from a de(;ree in an original suit of the nature cognizable in 
Mufassal Courts of 8mall Causes, under s. 502 of Act X. of 1877, remanding the suit for 
re-trial, ifi appealable, s. 580 of Act X. of 1877 jioiwittistanding, as that section applies 
to appeals from appellate decrees, Xtd not to appeals from orders. — Collector of Bijnor 
V, Jafar Ali Khdh, I. L. R., 3^ All. 18. [June 11, 1890.] 

r 

M SUED K and J to enforce right of pre-emption in respect of property which he 
alleged K had sold to J. K denied that she had sold such property to J. J set up as a 
defence that M had waived his right of pro-emption. The Court of first insta^ico dis- 
missed the ,suit on the ground that the alleged sale had not taken place. J appealed, 
making M and K respondents. The lower Appellate 'Court dismissed the appeal, also- 
holding that the alle^^ sale hud not taken place. J then appealed to tlio High Court,, 
making K the respondent. Meld that neither the appeal from^he orignal decree in the 
suit, nor tho appeal from tho appellate de<jreo therein, was admissible. Meld also that tho 
finding as tq the alleged sale was one between the plaintiff and defendants in th^suit, and 
not between tho defendant-vendor and tho defendant- vendee who wore litigating, and would 
not bar adjudication of tho matter in issue between them in a suit bronght by the latter 
for tho establishment of the sale^, — Jumua Singh and another v, Kamar-un-tiissa, I. L. R.„ 

3 AIV 152 (V. B.). [Aug. 12, 1880.] . 

When the decree of a subordinate Court is under appeal to the High Court, it is 
open tef the High Court to vary it, either in points in which it is erroneous, or in respect 
of matte®' occurring subsequently to the dale of s\icb d(y;ree which are admitted. The 
plaintiff obtained ^ decree iif a partition-suit in the SiibordinvUs Judge's Court for his 
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of the s^ond appeal, flaimcd a lasger share in tho family-prqperty than he had been* 
awarded by the decree of the CourLs bol&w. Meld that tho plaintiff was entitled taa 
share in that of the co-parcener whq Aiod pendente Hte,\nd that the decree appealed from 
ought to be varted accordingly. Joy Narain Giri v. Girish Chunder Myto (I. L. R., 4 Cal. 
434) distinguished. A decree ror partition does not operate as a severance so long as it 
remains under. appeal.— Sakhdr^m Mabadov Dange o. Hari Krishna fcuMro, I. L. R.. 6 
Bom. 113. [Oct. 4, 1881.] • ® ’ ’ 

Where the lower •Appellate Court has clearly misapprehended what the evidence 
before it was, and has thus been led to discard or not give sufficient weight to important 
evidence,, and to give weight to other evidence to which it is not entitled, and has thus 
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• Ibeon led, not into any more incidental mistake, but totally to misconceive the case, the 
lligh 9ourt will interfere in second appeal, though it is not the ordinanr course of prooe* 
dure for it to in||Brforo in such cases with any findings of ‘facts which Have been arrived 
at by the lower Appellate Court. In a suit on a mc^rtg^ge-bond the plaintiff’s are enti- 
tled to recover the agreed rate of in^rest without any deduction — Futtehma Br^um and 
others v. Mohamed Ausur,^ L. B., 9 CaL SA)D. [Aug. 1, 1882.] « » y . 

Whebb lAower Appellate Court, instead of remanding a suii? under s. 566 of the Civil 
Procedure Code, erroneously reipands it under s. 562, arid the party aggrieved by its order 
appeals to the High Court under cl. 26, s. 588, the High Court cannot dee) with the oaoe 
as if it were a first appeal from a decree. All that the High Ccairt can do is:.to rectify 
the procedure of the lower Appellate Court, and to direct that Jt* decide th^ case itself 
■on the merits. Badam v. Smrat (I. L. 11., 3 All. 675) disiingu.^pcd. Bamnaraio v. Bha 
wanidin (2 Weekly Notes, 1882, p. 104) ^and Hheoamber Sin«i'^t>. Lallu Singh (Week 
Notes, 1882, p. 158) referred to. — Sohau Lai v. Aziz-un-nissa hpgam, I. L. B., 7 All. 13 
tNov. 4, 1884.] I 

A Judge, after disp^simg of an appeal on the 1st Mar>h 1(683, again took it up, and, 
on the 2l8t March 1883* 'directed the appellant to pay additional coujt-fnes on her niismo- 
randum of appeal. On the 2^\d May 1883, the appellant paid the additional court-fees 
under protest, and a decree was then prepared, bearing date the Isi March 1883, but it 
referred to, and carried into effect, the subseement order of the 21st March and the 2nd 
May. Per Mabmood, J., that as soon as the Judge had passed the decree of the 1st March 
1883, he ceased to have any power o^r it, and was not competent to introduce new mat- 
ters not dealt with by the judgment ; that the order of the 21st March and the deposit 
of the 2nd May, whether right or wrong, were not proceedings to which effect could bo 
given in the antecedent decree of the Ist March 1883 ; and that the decree was ultra 
Hires to that extent, and was, tliercforo, liable to correction in second appeal under s. 684 
of the Civil Procedure Code. The powers conferred by ss. 54 (a) and (c) and 65, pead 
with 8. 682 of the Civil Procedure Code, or by a. 12 of the Court-^ees Act (VII. of 1870) 
read with cl. 2 of s. 10, are intended to be exercised before the disposal of the case, 
and not after it has been decided*finally *80 far as the Court is concerned. The powers 
oonferred by s. 28 of the Court-fees Act cannot be ex€/cised by an order^passed after the 
decision of the case to which the question of the payment cf court-fees relates, and, even 
assuming that they can he so exercised, such an order, though it ifiay 1 o subject to sucli 
rules as to appeal or revision as the law may provide, c^not be given effect to by making 
insertions in an antecedent decree. Per Oldfield, J. — That41ie Court had power to make 
the order it did, inasmuch as the collection of court-fees was no part of a J udge’s func- 
tions in the trial of a suit which aould.be said to have ceased with its determination ; and 
the provisions of the Court-fees Act fixed no time within which the preridiug Judge 
could exercise his power of ordering documents to bo stamped, and^eemed^ on the other 
hand, to contemplate tlR) exercise of that ?ower at any time subsequent to the receipt, 
filing, or use of a document, and to make the validity of the document and the proceedings 
relative thereto dependent on the document being j>rox>erly stamped. — Mahadei v. Bam 

Kishen Das, I. L. B., 7 All. 523. [Jan. 15, 1885.] 

• 

In a suit to obtain possession of certain property and to set aside a deed called a deed 
of endowment ftoalcfnafna), on the ground that the defendant h?id fraudulently obtdned 
its execution, the defendant pleaded (1 ) that the deed was a valid one, and (ii) that she 
was in possession ^ the property in satisfaction of adower-debt, i^nd her possession couli 
not be disturbed so long as the debt remained unsatisfied. The Court of, ilrsj instance 
held that the deed wasinvalidybut the defendant was entitled to remain m possession of 
the property till her dower-debt was satisfied, and the Court passed a decree which merely 
dismissed the suit, without embodying tlio finding as to the deed. On«appeal by the 
plaintiff te the District Judge, the defendant fil^ objectmns under s. 561 of th^ Civil 
Procedure Code in regard to the first Court’s decision that the deed of endowiqent was 
invalid. The Judge dismissed the plaintiff’s appeal, affirming the finding as to dower, and, 
refusing to decide the question gf the validity of the deed as being unnecessary for dis- 
posal of the claim, disallowed the defendant’s objectioAs. The defendant Appealed to the 
High Court. Seld by the full Bench (Oldfield and Mahxiood, JJ., iissentiug) that if a 
decree is, upon thc^faco of it, entirely in favour of a party to a suit, such decree being the 
* thing which by law is made appealable, and nothing else, that^ party has no right of appeal 
therefrom. If, in the jdllgment, of which such decree is the formal expression, findings 
have been recorded upon some issues against that party, and fie desires to have formal 
effect given to them by tbo decree, so as to allow of his filing objections thereto under s. 
661 of the Civil Procedure Code* or of appealing therefrom under s. S40, ho must take 
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steps under f . 206 to hare deoree properly Inrought into conformity with the iudementA. 

so that there may be matters on the face cu it to show that something has heenrdeoided 
agaioAit him ; bat if he fails to-sake this coursei the decree, though in general terms, will 
stand good as rfinally deciding the jssues raised by the ple^ings updh which the ultimate 
determu;ation of the cause and tlie decree itself rested* The Adings in a judgment upon 
matters wluoh subsequently turn out to be iofmateriat to tlumounds upon which a suit 
is finally duSposed of, as to the plaint iff^s right to any portioErof the relief. sought by him 
as declared by the decree^ amount to no more than ohiler^ dieta, and do not constitute a 
final decision of the kind contemplated by s. 13 of the Ciyik Procedure Code, ffeld also 
thatf in the pi^eut case, the J udge was right in holding that the question as to the 
validity orrotherwise of the deed of endowment was wholly immaterial. < The judgment 
of Strmght,oJ., in LactiiiliU;i Singh «. Mohan (I. L. B., 2 All. 497), approved and followed. 
Per Oldfield, J., co»fra^.hat the decree, to agree with the jud^pient, and fulfil the 
requirements of s. 206 t>ffthe Civil Procedure , Code, should contain the material points 
for determination arisingrout of the claim, ana material for the decision thereon ; that, 
if this has not been donr^' the defect is a good ground of appeal, notwithstanding that 
the decree, on its face, «mqy be altogether in favour of Ihe appellant, and notwith- 
standjng that he may not have applied for amendment of the decree under s. 206, 
or for review of judgment ; an^that, in the present case, the dmect in the decree would 
afford a good ground of appeal. Per Mahmood, J., tUkt inasmuch as the provisions 
of B. 18 of the Civil Procedure Code relate as well to the trial of issues as to the trial 
of suits, and in the present case the validity or otherwise of the deed was a matter 
directly and substantially in issue between the parties, and was adjudicated upon, the 
finding of the first Court upon that issue was nofi a mere obiter dictum, but would be 
binding upon the defendant as res judicata, notwithstanding the fact that the suit i^inst 
her was dismissed on the ground that she held possession of the property in lieu of 
dower ; that whatever has the force of res judicata is necessarily appeal able ; that the 
wold " from ** as used in s. 540 or s. 684, and the expression objection to the decree ’* in 
8. 561, refer not only tQ matters existing upon the face of the decree, but also to those 
which should have existed, but do not exist there ; and, that the defendant in the present 
case wasWgrieved or injured by the omission in the decree of the first Court, and was 
therefore entitled to file objectiori# to it, and f6r the same rcj^n, to appeal to the High 
Court from the decree of tbe^Jower Appellate Court. Also per Mahmood, J., that it was 
doubtful whether the reliefs contemplated by ss. 206 and 623 were open to the defend- 
ant ; hut that, even conceding th«.t she ought to have sought her remedy under either • 
of those sections, her negleo^ to do so did not mahe her incapable of obtaining the same 
result by the exercise of her right of appeal. Anusiw4b4i' e. Sakkfiram Pindurang 
(I. L. B., 7c Bora.’ 484), Man Singh e. Narayan Das (I. L. R , 1 All. 480), Mohan Lai v. 
Bam Dayal (I. L. B , 2 All. 843), Niamat Khan v. Phadu Buldia (I. L. B., 6 Cal. 819), 
and Pan Kuar v, Bh{<gwant Kuar (N. W. P., H. C. R., 1874, p. 19), referred to, — Jama- 
tunnissa o. Lutfunnissa, I. L. B., 7 All. 606. ^ [Feb. 21, 1885.J 


Whbn a question of costs is purely in the discretion of the lower Court no appeal 
will lie, but when a matter of principle is involved an appeal will lie. Where A was sued 
upon the allegation that he had instigated his co-defendant B to refuse to deliver up a 
document, for the recovery of ^hioh the suit was brought, and whore no relief was prayed 
as against A, but the lower Courts awarded a decree in favour of tlv» plaintiff directing 
A to pay half the costs of suit, held that the questiqn was one of principle, and that a 
seconA.appeal lay to the High Court against the decree directing A to pay such costs.— 
Bunwari 1 a 1 e. ChowdLiy Drup Nath Sing, I. L. B., 12 Cal. 179. [Aug. 6, 1886.] 

^ ‘ 

Second appeal on no other 686. No second app6id shall He except OH 

groande. ^ the grounds mentiened in section 684. 

&88« No secon^d appeal sjiall He in any suit of the nature cognizable in 
No Mcond appeal in oer- Courts of^mall Causes, whefi the amount or valpe 
tain suite. ^ of the subject-matter of the original suit does not 

exceed five hundred rupcesc 

lx applications for review of judgments of C^ourts of Small Causes oonstltuted under 
Act Xl. of 1865, the procedure laid down in the rules oontainAl in chap. 42 of the Code 
of Civil Procedure (Act X. of 1877) is to be strictly followed, without reference to the 
procedure relating to new trials under s. 21 of Act XI. cd 1666. — Ldum Ohandsr BiMe- 
jee 9. Loohun €k^, 6 C. la B. 669* [Jan. 29, 1880.} 


417 


Sao. 586.] APPEALS FROM APPELLATE DECREES.* 

• # 

Alt order on appeal from a decree in an oris^nal suit of the nature cognizable iu 
Mufaseal Courts of Small Causes, under s. 562 of Act X. of 1877, remanding the suit for 
re-trial» is appealabi^) a. 686 of Act X. of 1877 notwithstanding, as that section applies 
to appeals from* apj^l late decrees, and not to appeals frbm orders. Collector of Bunor 
«. Jafar Ali Khan, 1. Kr^ 3 AIK 18. [June 11, J 880 .]^ . ^ 

A anil? by a landholde#against a tenant for Its. 180, being the Vhlue of^ moiety of 
the produce o%argrove of mangoe treetaheld by such toiiaiit, su^ amount being claimed 
in virtue of an agreement recorded in the waj^^ui-^arz, and not \u virtue of any custom or 
right, is not cognizable m the Iftoven^e Court, but is cognizable ' in* a* Court of Small 
Causes, and consequently no second appeal in the suit will lie. — Sarnam Tewari e. SakiAa 
Bibi, I. L. B., 8 All. 37. [June 16, 1880.J 

^ A SUIT by one decree Jiolder against another for the monej 'received by tie latte^r-. 
a division between them of the proceeds pf an execution-sale asiiws share of such procg^d^, 
under the order of tho Court executing the decree, is a suit cj the nature cognizable in 
a Court of Small Causes, and consequently, whore the amou'iu of such money does not 
exceed five hundred rupeoi^ no second appeal lies in such stTi. — Mata Parsed v. Gauri, 
I. ii. R., 8 All. 69. [Jiioo^2, 1880.J 

Ok the death of K*a dispute arose among her heirs as to the soooossion to tho share 
of which she was the rGcord^*pro|Jrictor. Iu January i874, V, who was not one of her 
heirs, and who was not a shareholder of such village, was recorded in tho rovonue-rogister 
as lambard&r in respect of her share, and ivas so recorded until February 1878, when his 
name wtis expunged, and tho name of B, who was one of tho heirs, was recorded as the 
proprietor of such share. N subsiquently sued B to recover Rs. 70-18-4, being the 
amount which ho had paid on account of revenue in respect of such sharo during tho 
period between January 1874 and February 1878, instituting such suit in a Civil Court 
^Munsif). H^eld that the suit was not one cognizable in a Revenue Court under s. 03 (g) 
of Act XVllI. of 1873, but one cognizable in a Civil Court. Held also that tho suit was 
one for daiuages under s* 70 of Act IX. of 1872 within tho meaniruf of s. 6 of Aot X^. of 
1866, and accordingly of tho nature cognizable in a Court of Small Causes, and no second 
appeal in the suit would Ho. — Nath Prasad o. Baij Nath, I. L. R., 3 AIK 06. [ffuue 30, 
1880.] •• • 

A SUIT for money dife on a contract within the meaning of Act KI. of 1 865, s. 6, 
is none the less cognizable by a Small Cause Court, because It may iie^noeessary to go into 
the accounts of both parties to boo whether tho amosrnt claimed is really duo or not. 
Dyebukeo Nundun Sen and another v. Mudhoo Mutty Goopta and another (I. L. R., 
1 Cal. 128; 24 W, R. 478). And therefore no second appeal lies in such a suit under 
Aot X. of 1877, s. 586. — Asmau Singh «. Doorga Roy, 1. L. R., G Cal. 284. [July 14, 
1880.J , ^ • ' • 

A WA.S the proprietor of nine annas of a mauza, B and his family of one iUna, and O 
and others of the remaining six annas. B and his family liaving oJ!:upicd enjoyed, 
to the exclusion of their co-shareholders, fifty-four bighas of the mauza, failed to pay any 
rent in respeot of such occupation. A instituted a sui' against them (making C and the 
other holfters of the six annas sharo defendants to the suit) to recover the sura of Rs. 412- 
8 08 the sum Justly due to him after making all^roper deduotioiis, including as well as 
the share of the rent of the forty -four bighas to which the six-aimas shareholders wore 
outitled to retain u proprietors of a one-anna share. Held tliat tho facts showed ap im^ 
plied controot on tne part of B and his family to* pay to their co-shareholders whatever, 
upon taking an account, should appear to be duo to them ; and that, inasmuch the 
total amount sou^it to bo recovered in tho suit by A did not excised 500 rupees, the suit 
Was one which might hve bceiL brought in a Small Cause Court, and thorsforo ftie plaiu^ 
Iff had no right of second^ppoal to tho High Court under s? 580 of tUo Code of Civil 
Procoduro. — Asman Singh Doorga Roy, I. L. R., 6 Cal. 284. [July 14, 1880.] 

• * 

Thb fhrisdiotion of a Small Cause Court is not lusted iif a suit for damages for carrying 
away the produce of oortaiii land when the defondaqt sets up tiUe t^o tho land in answer 
to the claim. 8. 586 .of* tho Code of Civil Procedure precludes ff|8econd appeal in a suit 
fdt damages under Bs. 600, althoil|gh tho suit has been instituted in the District MuosiPs 
Court and not in a Court of Small Causes, and altnough a question o^ titlo has been 
raised by the defendant and decided. Per Turner, C. J.-*When a 'sVilt is brought in a 
form in which it iif cognizable by a Small Cause Court undor Act XI. of 1865, the Court 
cannot decline jurisdicti^ if it appears that incidentally a qii^stion of title is raised which 
tt has not jurisdiction to determine for any other purpose than tl;p decision of the suit 
before it. Under such circumstances! the Court may, however, properly grant a reason* 
able adjournment that the question may be litigated and determined by^the proper tribU* 
ni^K Per Muttusami Ayyar, J. — Tho question, what is a suit of the nature cognizabU 

o. p. aa. 
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in Courts of Small Causes within the meaning of s. 586 of the Civil Procedure Co4e, has 
reference to the mode of adjudication and not to the forum, and the fact that the suit is 
instituted in the District' Munsifs Court and not in a Court of summary jui^diction • 
' makes'no dilfereocto for the purpi^es of that section. If the matter adiudiqatM on in i suit 
is only inoidentolly in issue or oo^ieable^ the adjudication is finid, whether by a Court of 
oonourreUt. or limited Jurisdioiionj only for the purpose and obj^ of that suit. Psr Innes, 
J. — The dwim of a>Smidl Cause Court in a case where a question of title is raised inci- 
dentally is no bar to a suit upon the title under s. expl. 2, of the Civil Procedure Gode^ 
because the Small Cause V3ourt is not competent to pass a decree upon the title. — Manap- 
pa Mudali v. McCi^iihy (8. T.), I. L. B,., 8 Mad. 192.^ [Aprif 29, 1801.] 

Qtes plgintiS^ sued to recover from the defendant Bs. 71-3-3, alleging that the defend- 
ant had illegally levied the money on the plaintiff’s land on account of enhanced summary 
settlement and local-fund cjbim. The defendant, being a minor, waslrepresented by the CoUeo- 
tor as his administrator. ThttAssistant J udge who toied the suit awar led the plaintiff’s claim. 
The District Judge, in appear, reduced the amount of the plaintiff’s claim to Bs. 88-4-9, but 
upheld the decree of the fi/it Court in other respects. The defendant thereupon filed a 
second appeal in the High ^u;‘t. Jffeld that under the Civil Procedure Code (Act X. of 
1877),48. 686, no second appeal lay, as the suit was one cognizable'-by a Small Cause Court. 
Act X. of 1876, s. 15,' removes suiji^ to which the Collector is a party from the jurisdic- 
tion of the Small Cause Court ; but the nature of the suit remains unaltered.— Musa Miya 
Saheb v, Syad Gulam Husein, 1. L. B., 7 Bom. 100. [July 26, 1882.] 

The right of appeal given by ss. 588 and 589 of Act X. of 1877 from an order of 
remand, as contemplated by s. 662, is not taken awayCjy s. 586. Chaudhri Banjit Singh 
e. J&far All Khan (I. L. B., 3 All. 18) followed. — Mab4dev Narsinh e. Bdgho Keshay^ 
1. L. B., 7 Bom. 292. [April 19, 1883.] 

Whebb a suit is brought for property wrongfully taken by the defendant praying 
for restoration of such property either to the plaintiff directly or to some other persoii 
wholly or partly as agen^ for the plaintiff, it is a suit for property ” within the meaning 
* of the Small Cause Court Act (XI. of 1865) ; and if the property is moveable and Of less 
than Bs. 600 in value, the suit is then a small cause. Accordingly, where the plaintiffs, 
who were co-members with the^defioydants of a division of a caste, and, as such, tenants- 
in-oommon with them of certain cooking vessels of less than rupees five hundred in valuer 
were excluded by tha defendants from possession and common use of the vessels, and 
sought for a declaration that the pkintilfs and the defendants were equally entitled to the 
use of the said vessels, and for ^restoration of the same to some third perron, who should 
hold them to the use of the plaintiffs and defendants. Held thiit the suit was not a suit 
for a declaratory decree, but for the recovery of property, within the meaning of the Small 
Cause Cotirt Act (XI. of 1865), and, as such, was exclusively triable by a Small Cause 
Court. It was contended for the plaintiffs that, though actually a small cause, the suit 
having been instituted and dealt with in the ordinary Civil Court, a second appeal to the 
High Court would lie. Held that no second appeal would lie. A small cause is such 
wherever itnis instituted, and the nature of the cause not being variable ii^any way 
according to the Court in which it is bi'ought, the circumstance that it has beeu insti- 
tuted in an ordinary Civil Court, and dealt with there, would not, for that reason, admit 
of a second appeal, whioh in sudii a ease is expressly excluded by s. 686 of the Code 
of Cij7il Procedure (Act XIV. of 1882X. The proceedings of the lower Courts were 
pronounced null, and the plaint directed to be returned for presentation in the proper 
Court.-T-Kali4n Day 41 o. Kalidn Narer, I. L, B., 9 Bom. 259. [Deo. 3,^ 1884.] 

An o^jeotipn involving a point of law as well as of fact, if not taken in the Court 
below, cannot l>e entertained in second appeal. — Tasanji EKsribhaf v. Lallu Akhu, I. L. B., 
9 Bern. 285, [Jan.' 7, 1885.] * ^ 

^87. l?he provisionsc contained in Oha^er XLl. shall apply, as far as 
ProvideDs as to second ap- may be, to appeals under this chapter, and to the 
peal* ^ execution ef decrees passed id such appeals. 

Whebb the lower Appellate Court omits to give reasons for its decision, the High 
Court will retain the case in second appeal, and either require the Judge to state his 
reasons, or, in the event of his absence, refer the questions to his suocejror for fresh trial. 
— AssanuUah i. Hafis Mahomed All, I. L. B., lOVvl. 932. [Jupe 80, 1884.] 

Held by the Full Bench (f^yrrell, J., dissenting), that the findings upon issues re- 
manded by the High Court in second appeal cannolf be challenged upon the evidence as 
in first appeals, objections to these findings must be restrioted to the limits within 
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which the origifial pleas in second appeal are confined. Nivath Singh e. Bhikki Singh 
(1. li? B., 7 All. 649) referred to. Per Petheram, C.J., and Tyrrell, J. (Straight, J., 
dissentingy.— S^ 465 and 566 of the Civil Procedure Codyt are, as far acT may be, inoorpo- ' 
rated in chap. 42 of the Code relating to second appeals, and when the evidence for 
disppsing of the real issue%in the cisse 1^ been taken and ejfists on the record, -dlt is the 
duty of the High Court, |bn the hearing of a second appeal, to»itself fix ai^ determine 
such ipues omthe evidence on the record, and not to ppt tne parties to the expense and 
delay involved by a remand. Per Straight, J. — 8. 587, of the^ivil Procedure Code does 
pot mm that the pfovisi&nS of chap. 41 relating to first appeals ^are to be applied 
indiscriminately or in their entirety to second appeals, and implies n9 warrant fdr the 
decision ^ thd High Court of questions of fact in any shape or a4 any stage a second 
appeal. Kamnarain v, Bhawanidin (Weekly Notes, 1882, p. ]i04) and Sheotfmbar 
V. Lallu Singh (Weekly Notes, 1882, p. 168) referred to. Tyrrell, J. — The junpi - 

tion of Courts of second appeal in rcspett of questions of fac^ fs restricted, insomuch as 
the appeal may not be entertained on grounds ” of fact, b H, under the circumstanoea 
of s. 666 of ,tha Code,, no less than under the abnormal oircuAstances contemplated by 
the ruling of the Pull B^nch in Nivath Singh e. Bhikki Siagl:/(I. L. R., 7 All. 649), the 
High Court may take ^gnizance of omitted issues of fact, and mugt determine them if 
there be evidence upon the reqord sufficient for that piwpose. An issue to be tried in this 
way will, with all the evidence bearing upon it, be open to consideration from any point 
of view that may be present to the Court on the evidence and otherwise. In cases where 
the Court, still acting under s. 666, has been obliged, in the absence of evidence on the 
record, to supplement the defect though the agency of the Court below, its jurisdiction in 
respect of such evidence does not become limited thereby, or by reason only of the oircum- 
stance that the evidence is accompanied by a finding of the inferior Court — the term 
** finding ” being used in s. 666 in its restricted sense of an answer to the proposition 
referred for inqiury, and not of an award or decision of the issue before the Court. — Bal- 
kishen a. Jasoda Kuar, I. L. R., 7 All. 765. [June 4, 1885.] • 

On a second appeal the High Court awarded tho plaintiff’s claim with costs through- 
out ; but the claim, as stated in the paper-book of appeal, differed from the claiift as it had 
bepn stated in the plaint, ^eld that thfi aw'ard of tlw«laiih was to be understood as refer- 
ring to the claim as stated lu the plaint, and not as described in the papbr-book. 6s. 579 
and 587 of the Civil Procedure Code (Act XIV. of 1882) do not ^require the claim to ^ 
stated in the decree, so as to make such statement a past of the decree iisolf.-^Soude Shri- 
nivasapa v. Krishnapa Hegde, 1. L. R., 11 Bom. 177. [Sep. 21, 1886.] 

HSld by the Full Bench that s. 587 of the Civil Procedure Coda does not make ss. 
565 and 566 applicable to second appeals, so as to enable the High Court,, jn^oases where 
the lower Appellate Court has omitted to frame or try any issue or to determi'. j any essen- 
tial question of fact, to itself determine the same upon the evidenod on the reooid ; but 
the High Court in suchlases must remit il^ues for trial to the lower Appellate Court. 
Dalkishen o. Jasoda Kuar (I. L. R., 7 All. 765) and H?okishen v. Bansi (I. R., 8 All. 

172) overtuledou this point.^Girdhari Lai v, Crawford (W.), 1. L. B., 9 All. 147. [Deo. 
10, 1886.] 


CHAPTER XLin. 

* Op Appeals prom Orders. • . . • 

" • • 688. An appeal shall lie from the follow- 

Orders appealable. under this Code, and from no Other 

^ such orders : — * * ^ ^ . • 

(1) orders unde^ section 20, staying proceedings in^ suit ; • 

• (2) orders under section^ 32, striking out or adding the name of any 

person as plaintifif or defendant ; * • 

(3) orders under section 36 or section 66, directing that a party shall 
appear in persoif ; ^ 

(fi) orders undei^ection 44, adding a cause of action ; 

(5) orders under section 47^ excluding a cause of action ; 

(6) orders returning plaints for amendment or to be presented to the 
proper Court ; 
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(7) orders under section 111, setting-off, or refusing to set-off, one debt 

against anotW ; / ^ 

(8) orders Tejecting applications under section 103 (in /sases open to 
appeal) for ait order to set aglde the dismissal of a suit ; 

(OJ^orders rejecting^ applications under Section JOS, or an order to sot 
aside a ded.^ee ^ 

(10) orders undePosections 113, 120, and 177; ^ 

(11) ordersrniirdor section 116 or section 245, nrdjecthig, or returning for 
atfieildinent, written statements or applications for execution of decrees ; 

(12) 'orders under ^sections 143 and 145, directing any thing to be im- 
pounded ; ' , r * 

(13) orders undet^ j^ection 162, for thu attachment and sale of moveable 

property ; / 

(14) orders undcis section 168, for attachment of property, and orders 
under section 170, for uue'sale of attached property 

(15) orders uiider sectioi}. 261, as to objections to draft-conveyances or 
draft-endorsements ; 

(16) orders under section 294, the first paragraph of section 312, or 

section 313, for confirming, or setting aside, or refusing to set aside, a sale 
of immoveable property ; o 

(17) orders in insolvency-matters, under section 351, section 352, sec- 
tion 353, or section 367 ; 

(18) orders under section 366, paragraph two, section 367, or section 

368 *, 

(19) orders rejecting applications under section 370 for dismissal of a 

suit ; ^ 

(20) orders under sectioit 671, refusing to set aside the abatement or 
dismissal of a suit ; 

(211 orders disallowing objections under section 372; 

(22) orders under section 454, section* 455, or section 458, directing a 
next friend or guardian for the suit to pay costs ; ' 

(23^ orders in interpleader-suits under section 473, clause (a), (6), or 
(cf), section 476, or section 476 ; 

(24) orders uhder section 479, section 480, section 485, section 492, 
section 493, section 496, section 497, section 502, or section 503 ; 

(25) orders under section 514, superseding an arbitration ; ^ 

(26) orders under section 5^8, modifying an award ; 

(27) orders of refusal under section 558 to re-admit, or under section 

560 ^o re-hear, an appeal ; ^ • 

(28) orders under section 562, remanding e case ; 

(20) orders undgr any of the provisions of this Code, im.poaing fines, or 
for the arrest , or imprisonment of any person, except when such imprison- 
ment is in executjon of a decree. * 

The orders passed in appeals under this section shall be final. 

WkBBB a suit has been referred to arbitration by an order of Court, and the Court 
afterwards gives judgiiiev.'t«accordiug to the^ward made upon such reference, such judif- 
mont 18 final, and no appeal lies therefrom,— 1 Hay 3€S (Marshall 163) ; Shaikh ElaheiJ 
Buksh and oth^s v. Shaikh Hajoef and another, 14 W, R. 33 [June 7, 1870] • Gour 
Chunder Bluittachariee v, Soday Chundor Nundee and others, 17 W. R. 80 1 Deo. 1 
1871] ; Maharajah Joymungul Singh Bahadoor v, Mohun Ram Marwaree, 23 W. R. 429 

Perslfad and others o,^Hut Bhunjun Teworee 

and others, 16 W. R. 9. [May 23, 1871.] 

w 

A sriT to redeem a usufructuary mortgaffe ot certain lands wm instituted in the 
Miinsirs court. After the suit had been admitted, and the parlies called ou to prodaee 
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evideu^, the Munsif ordered the plaint in the suit to bo returned to the plain tifiP for present 
tatioD^n the prAcer Court ou the ground that the suit should have been instituted in the 
Court of the SubOTdinate Judge, the value of the property, in suit being. beyond tha juris- 
diction of a Muiftif. ^ Held that, under Act Vdl. of 185$), Ahe Munsif's order was appealable ‘ 
to the lower Appellate Court, and under Act X. of 1877, the lower Appellate Court’s order 
to the High Court. — Kalid^Das o.«Nawal $ingh, I L. K., 1 All. 620. ^ [Mar. 7,‘4878.] 

Where Ih application was made for the issue of e^^ecution of decree, ancf the District 
Mansif made an order rofusipg execution, the decree being oild passed not in a regular 
suit, and governed by tne one-j^ar limitation, and the Subordinate J ddgb on appeal reversed 
the Munsif’s <^or, applying the three ^^ears* limitation^ held by the llighs Court that,*as 
Act X. of 18777 l>88, provided that orders passed in appeal 7rorn orders lAider s. 

should bo final, no second appeal lay, and that the High Courfr could not interfere 
8. 622, as the Subordinate '^udge had jurisdiction to hear tho>aj»peal. — Suryaprasaka K'. ’ 
e. Vaisya Sanuyasi Itdzu, I. h. H., 1 Matt. 401. [Sep. IG, 187H.J 

A PERSON applying under Act X. of 1877, s. 3<tt, must^tisfy tho Court that his 
case comes within the provisions of a. 351, and the burd^j g/ proof lies upon him. An 
order dismissing such Dgi application is appealable under s. 588. — Mivmtaz llosseiu BriJ 
Mohun Tagore, I. L. R., 4 Cal. ,888. [Dec. 4, 187 j.] Bollowefl in Nubbi liuksh v. 
Chasni, I. L. B., 6 Cal. 168. TAug. 11, 1880.] 

A SUIT was instituted in September 1877, when Act VIII. of 1859 was in operation, 
and a decree was passed ou the 2nd h'ehruary 1878, after the repeal of that Act. An ap- 
peal was preferred, but, on coming ^n for hearing, was dismissed for default on the 31st 
of May, neither the appellants nor their pleader having appeared. On the 2l.st June, tho 
appellants applied, under s. 558 of Act X. of 1877, to have tho appeal restored, on the 
ground that the pleader whom they had engaged was a lunatic, and that, having engaged 
a pleader, they had thought it unnecessary to appear in person. The Judge rejected tho 
application, and tho applicants now appealed against the order rejecting this appliciVtiou. 

that the order of the 21st of Juno was made under Act X. of* 1377, and was therefore 
open to appeal under s. 588 of that Act. Ranjit Singh v. Meharban Koer (2 C. R. 3911 
and Burkut Uossoiii v. Majidoon ^issiv 0 C. L. R. 208) cb«od and distinguished. — Sheika 
Blahi Buksh v. Mussamut Moraohoo, 3 C. L. R. 593.'* j^Feb. 19, 1879.] , 

A DECISION of a Judge directing a penalty to be enfordod undgr the Stamp Act, the 
case being afterwards proceeded with, is not appealabH as a decree, as ii cannot be said to 
be a decree affecting the merits of the oaso or the jurisdiction of the Court. Nor cau such 
a deoisipn be said to be ** an order as to a fiue” within the nleaning of Act VIII. of 1859, 

8. 365 (corresponding with Act X. of 1877, s. 588, cl. 29), which is not ipt jpDdo d to apply 
to penalties under tho Stamp Act? but only to fines which may be levied unatT^ho Code 
itself. — l^naka Chovvdrain v, Bhoobimjoy Shaha, I. L. R., 6 Cal. 311. [May -5, 1879.] 

Although tho auftion-purchaser may not apply under Act X. of 1877, s. 311, to 
have a sale set aside, he may be a party to the proceedings after an application has been 
made under that section, and then, if an order is^maue against him, he cad'ajmeal from 
such order under s. 588. — Kanthi Ram v, Bankey JLal, 1. L. R., 2 All. 396. [^Juue 11, 
1879.] • • 

Although Aat X. of 1877, s. 67, contemplg^tes tho return of the plaint, should^error 
be patent when it is first presentee^ yet there is nothing in the wording of that section 
which forbids the return of the plaint at a later stage in the suit. Whore, therofcjfe, after 
the issues in a suit were framed, the Court decided that it had no ^risdiotion, and returned 
tho plaint to be presented in tli^ proper Court, held that in so doing the Court aSted under 
8. 67 ; and i*® decision, ieo4 coming within tho definition of a*‘ docreo ” in Act Xll. of 1879, 

B. 2, was not appealablo as such, but was appealable under Act X. of 187^ s. 688, &8 an 
order. — Abdul Samad v. Rajindro hflshore Singh, }. L. R.,i^ All. 357. [Aug. 16, 1879.] 

« * 

Where, in a suit for the filing of an award madp on a private reference to arj^itration, 
t^e Court of first instance, holding that thore Wiw no reason to i%mit such award to the 
re-consideration of tho arbitrator under tho provision;^ o^ s. 520 of Act X. of 1877, or to 
set it aside under s. 621 of that Act, did not proceed to give judgment according to euoh 
award followed by a docreo, but merely directed that stioh award Should be filed, held 
that its order was tfot appealable as a decree or as au order. — Ramadhiu v, Mjihesh, I. D. R., 

2 All. 471. [Nov. 17, W9.] 

A dbobee-holdeb, having assigned a share of her decree,^ applied several times 
jointly with suoh assignee for execution. On a subse<iuent application made by tho original 
deore^holder alono, the Court, while grauting tho applioation, directed ^that the proceeds 
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Munsif to return the plaint to the plaintiff for presentation to the proper Court.” The 
plaintiff appealeci to the High Court from suoh order as an order returning a plaint to be 
presented to the proper Court. Seld that such order could not be regarded ae one to . 
which art. 6, s. ^83«pf Aot X. of 1877« was applicable. .2lhat relates to orders returning 
plaints for ameudmeui or to be presented to the prc^ef^Court passed bj'a Court of first 
instance, and to an order 1s^ an Appellate Qourt upon an apt»eal to it from the o/eoree of a 
Court of first instance on gJherol grounds, ^he plaintiff’s propePcouVse was^to have pre« 
ferred a seooiail appeal. — Biudeshri Cbaubej o. Naudi;^ 1. It. |t., 3 AIL 456. [Jan. 2% 

• • , • • > a 

]|£a.TTBBS in dispute were refenred to arbitration without the intervention of the 
Court. An aw|ird was made, and upon an application under s. 525 of the Civil Procedure 
Code to file the award, one of the parties showed cause whj the award should ^ot be 
and the Subordinate Judge held the objection to be good. that no appeal kty.- • 

Sree Bam Chowdhry v. Henobundhoo CJjiowdhry, 1. It. E., 7 Cali 490. [May 26, 188i.J i 

An Appellate Court rejected the application of the legal ^enresentative of a deceased 
eole plaintiff-appellant to enter his name in the place of such /ippellant on the record, on 
the ground that such applidhtion had not been mode wiihiif the time limited by law, and 
passed an order that tift suit should abate. Held that the order of* the Appellate Court, 
passed under the first paragra^ of*8. 366 of Act X. of ^877, not being appealable under 
ol. 18, 8. 688, of that Act, nor being a decree within the terms of s. 2, from which a second- 
appeal would lie, was not appealable. — Ahmad Ata v, Mata Badal Lai, 1. L. B., 8 All. 844. 
[June 7, 1881.] 

The Court of first instance madb an order returning the plaint in a suit to be present- 
ed to the proper Court, on the ground that it was not competent to try such suit. On ap- 
peal from such order the Appelate Court, holding that the Court of first instance was com- 
petent to try such suit, made an order “ decreeing the appeal.” It subsequently made an 
additional order directing that the case ” should be returned for re-trial. On appeal to 
the High Court from such additional order, held that the appeal ivould not lie, as it was 
in reality one from an order passed in appeal from an order returning a plaint, which, 
under the last clause of s. 588 of •Act X. of 1877, was fin|il, and not an appeal from an 
order remanding a case un^er s. 662, thS character o| 4he original order of the Appellate 
Court not being altered by the passing of the additional ordpr. — Kishna Bam v, Narsingh 
Sevak Singh, I. L. B., 3 All. 865. [June 20, 1881.] • • 

An order for attachment and sale of property in execution of a decree is an order 
** of the same nature with ’/ an order made in the course of • a suit for attachment of the 
debtor’a property. The latter order is appealable under s. 688, ol. r, of the Code of Civil 
Procedure. It follows that an order for attachment and sale in exeout&Bf"bf'*«decree is 
(according to the requirement of s. 588, cl.y) “ of the same nature with appe'^'able orders 
made' in the course of a suit,” and therefore is appealable under tha^ section.- -Polokdhari 
Bai V. Badha Persad SiL%h, 1. L. B., 8 CaU28. [June 23, 1881.] 

An i^lottee, under a private partition, sued to stay subsequent partitionsproceedings 
brought under ^g. XIX. of 1814, and to have his ^ssession oonfirmed. The defendants 
objected to the valuation of the suit, and to the* suit being heard the Civil Courts, no 
proceedings liaving first been instituted before the Beveiftie Authorities. Held that such 
a suit should be considered to be one for a declaratory decree, or for something in tbib na- 
ture of an injunction, and that, tlmrefore, the plaint should not be stamped according to 
the value of the entire estate. That the question, whether the Colleotor would have 
brought the lands*to partition, depended upon whether they were Seld “ ipjDomti|pn tenan- 
cy ; if they were not so held, 4he Collector would be only competent to make an assign- 
ment of the revenue in«proportion to the several portions ot the land*h6ld by the share- 
holders. That a private partition is no bar to proceedings in the Bevenua Courts under 
s. 30 of Bqg. XIX. of 1814. A MuSsif dismissed » suit, on^the ground that, if it h^ been • 
properly valued, it would not have come within his jurisdiction. The Distri^^t Judge 
affirmed the Munsif ’s judgment, and directed the plahit to be retiemed for presentation to 
tile proper Court under s. 67 of thp Civil Procedure Code. This was not done. Held that 
a second appeal would lie. Ajoodhia Lall v. Gumiftii Lall (2 C. L. B. J34) approved. 
Ajobdhya Pershad e. Kristo Dyal (16 W. B. 165) dissented from. — J^nath Boy v. Lall 
Bahadobr Bingh, I^ L. B., 8 Cal. 126. [Aug. 19, 1881.] 

AFTBg a decree ht^ been made ex^arte^ the defendant applied to have it set aside* 
The Subordinate JudgeTefused the applioation, but his order was^reveraed by the District 
Judge. Reid that the order of the»District Judge was final under s. 688, and that no 
second appeal would lie ; nor would the Court interfere under s. 622 of ihe Code.'— Aubi* 
ftash Chundj^r Mp9ker}e6 o. htotin, I. L. B., 8 Cal. 832. [April 18, 1882.] 
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A District Court transferred for trial a suit iustituted in a Court subordinate to it 
to another Court subordinate to it. The Court in which the suit was i]^i'tituted ^s not, 
the one in whioh t|ie suit should, have been instituted, and consequently the Court to which 
it was transferred made an ordoitcUsmissiug it, aud directing the return ef the plaint for 
presentation to the proper Court.* Eteld that such order must be taken to have been passed 
under s. hi of the Civil Procedure Code, and was thorbrore api^alable under s. 688 (6) i 
and that the Refect o*f jufisdictiou arising out of the institution ' of the suit in the wrong 
Court was not cured by t^O transfer of the suit. — Fachaoni Awasthi v, llahPBakhsh, 1. Li 
B., 4 All. 478. [kjfiy.30, J882.] . r ^ ^ 

• Air order upder s. 97 of tho Civil Procedure (X)de, dismissing a suit, on Its being 
found that the summons has rLol been served on the defendant, in cousequesice of the fail* 
ure of the plaintiff to pay tho couri-foo leviable for such service, is not appealable. — ^ 
Lucky Churn Chowdhry q. Budurruunissa, 1. L. B., 9 Cal. 627.* [Aug. 15, 1882.] 

S. 588, Act X. of 181^, restricting appeals against orders, does not apply to prevent 
an appeal to the Uigh Cou^ from the order of a J udge of that Court. — Hurrish Chunder 
Chowdhry v, Ealisunderi 2i^ebi, 1. L. li-., 9 Cal. 482. [Nov. 16, 1882.J 

The right of appeal given by as. 688 and 689 of Act X. of 1C77 from an order of re- 
mand, contemplated by s. 502, is nut taken away by s. 586. Chaudhri Banjit Singh 
V. Jtfar All Khan (1. L. R., 3 Allf 18) followed. — Manadev Narsingli v. Bagho Keshav^ 
I. L. R., 7 Bom. 292. [April 19, 1883.] 

‘ Where a lower Appellate Court, instead of remanding a suit under s. 566 of the Civil 
Procedure Code, erroneously remands it under s. 562, and the party aggrieved by its order 
appeals to the High Court, under cl. 28, s. 588, the High Court cannot deal with the caso 
as if it wore a drst appeal from a decree. All that tho HigLi Court can do is to rectify 
the procedure of the lower Appellate Court, and to direct that it decide the case itself oti 
tho merits. Badam v. Imrat (I. L. it., 3 All. 675) distinguished, liamnarain v, Bhawani* 
diu (g VVeekly Notes, 1882, p. 104) and Sheoamber Singh v. Lallu Singh (Weekly Notes, 

1882, p. 158) referred t>o, — Sohau Lai v, Azi 2 -un>uissa Bogain, 1. L. it., 7 All. 13G« 
[Nov. 4, 1884.] 

J^er Pethcram, C.J., and Oldfipld, Brodhurst, and Dutboit, JJ. — An order passed 
under the first cUiise of s. 312 of the' Civil Procedure Code, after an objection made under 
the provisions of s. 311 has been disallowed, is appealable under art. 16 of s. 588. Eer 
Mahmood, J. — An Application ms^do under s. 311 can bo disposed of only under s. 312,, 
aud if the Court rejects the objection to the sale, the order must be regarded as an ordor 
“refusing to set aside a sale* of immoveable property” uiidor the 1st para, of s. 312,.^ 
and therefore appealable as falling under the purview of art. 16 of s. 588. Lalfilan 
liussu La'-‘(W^eftT?y Notes, 1882, p. 117) and Bajan Kuia.* v. Lalto Prasad (Weekly Notes, 

1883. p. 178) dissented from by Mahmood, J. — Tota Barn v. Khub Ghaud, I. L. B., 7 
All. 253. [Dec. 13, 1384.] 

In a case where neither of tho parties desired to have a local Investigation, though 
suggested by^the Court, the lower Court dealt with the case ou the materials 1)pfore it, 
and made a decree. On appeal the Apj^llato Court remanded tho case for the purpose of 
a local investigation being held at the cos,*^, in the first instance, of the plaintiff. The 
lower Court thereupon made an older that tho plaintiff should deposit the costs of the local 
investigation, and on default being mode by tho plaintiff, it dismissed tU^ suit. The order 
of remand was found to be invalid as made without jur^diction. J£eld that all proceed- 
ings tak^n by tho Court of first instance, after tho remand, and pending the hearing of 
tho appeal against tho roiiiand order, were null and void, inasmuch as tffe jurisdiction of 
that Courtr to hear the caso upon remand depended upon tlv^ validity of the romaiid-order< 
An appeal, therefore, lay fro nf' tho order of remand, notwithstaB<liDg the Court of first 
instance had suhsoqueutly made what purported to be a final deoreo in the case.-— -Jatinga 
Valley Tea Company v. Chera 'fea Company, I. L. B.,^12 Cal. 45. [June 19, 1386.] 

8. 84jr of the Code of Civil Procedure (Act XIV. of 1882), when read with cl. 8 of 
8. 688, does not give a (bright of ap{)eal te a judgment-debtor whose applioation to set 
aside a sale of his property has been dismissed under 8.'‘102, aud whose applioation to set 
the dismissal asi^o has been refusodP under s. lud. S. 647 is not intends to confer any 
rights of appeal not q^pressly given elsewhere by the Code. — NingAppti v.Gtogdwd, ItL.B., 
10 Bom. 433. [Nov. 26, 1885.] 

In a suit for pre-emption, based on the toajib-ul^arz of a visage, the Court of first 
instance dismissed the clgim on the ground that no right of pre-einption had been proved 
to exist in the tillage. ■ The lower Appellate Court, di^enting from this opinion, reversed 
the first Court’s 4 lecroe, and remanded tho cose under s. 662 of the Civil Procedure Code 
for a decision ou the remaining question of fact, viz,, the amount of the consideration for 
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tho sale% In apneal from the order of remand, the High Court, on the 3rd January 188+, 
ubsorv^ that iV^was not dif(po9od to interfere with tho finding of fact that the plaintiff 
had a right of pr^mption, and accordingly dismissed the ai)pe:il, but added Inal tho 
Judge was in erfor fn remanding the case under s. 56^ of *the Code ; thatjiis order must 
so far be set aside ; and tiiat he shpuld proceed under sT 565 or s. 666 as might^i^e appli- 
cable. Tho Judge, on rece!||^t of this order,*replaccd the case on lys file, remitted an issue 
to the Court ^ first instance under 8.^66 as to the amount of consideration/and, accept- 
ing the first^ourt’s finding npon that issue, decreed the pl.ain tiff's claim. In second 
appeal by tho defendants tho High Court was of opinioh that the Jud.fe had disposed of 
the case upon a condition of things which the plaintiffs had never asserted, inasmuch •as 
he had treateci the right of pre-emption which was in issue arfone arising from custom, 
and not, as alleged by tlio plaintiffs, as arising from a contrt^t l)ctwecn thf^ancestors if - 
tho parties. All the evidence necessary to the determination of the case was on tho rbi^i . 
Held, by the Eull Bench, that the dofcrglants were not preventUH by the operation tho • 
High Court’s order of the 3rd January 1884 from disputing tho right of pre-emption, 
inasmuch as that order was a decision of a merely interlocnloiv^ character passed in the 
same suit, and the questions of fact involved therein were d /cidod only so far as was 
necessary for tho purposh or* passing the order, and it could not be rcgrnled as determin- 
ing the main question in the suit, which was still opeu^aud must b(f decided in the final 
decree in tho suit. Per Straight, ST., that tho jurisdiction of the High Court in appeal 
under a. 588 of the Code from the Judge's order of remand was, like the jurisdiction of 
the Judge in passing the order, limited by the terms of s. 562; and hence the remark 
made in tho High Court’s order dealing with tho plaintiffs’ right of pre-emption could 
only be regarded as an obiter dictuM, and not as dciormiiiing any question as to the pre- 
emptive right. Held per Potherani, O.J., and Oldfield and Tyrrell, JJ., that the High 
Court was competent, in second appeal from tho Judge’s decree, to look into the evulonce 
already on the record for the purpose of finding whether a right of pre-emption existed, 
in fact, in the village, if tho evidence for answering this question was already on the 
record, and that, in such a case, the question need not be rcferr(yl to the Court of first 
appeal. Bal Kishen v. Jasoda Kiiar (I. L. R., 7 All. 765) referred to. Per Straight and 
Brodhurst, JJ., contra. Bal Kisheii v. Jasoda Kuar (I. L. B., 7 All. 765) referred to.— 
Heokislien u. Barisi, I. L. R., 8 All. [Jan. 22, J886.1 

• 

The Court which passed a certain decree ordered eiecutiog Jh-ireof to bo stayed 
pending appeal, on the debtor’s furnishing security to the amount ot Rs. 70,000, under 
the provisions of s. 545 of the Code of Civil Procedure. The debtor objected to tho 
amount of security roqmrod, and appealed to the Higll Court on that ground. The 
docreeTholder contended that no appeal lay. Held that tho order was Seld 

also on the facts that the sccurfly required was excessive. — Udoyadeta Dob lr*Grogsou, 
I. L. R., 12 Cal. 624. [Feb. 16, 1886.] ^ 

No appeal lies undfer any of tho provisions of s. 688 of the Civil Procedure Code 
from an order under s. 41, rule a, rejecting an applk ’tion for leave to join another cause 
of aotiorf with a suit for the recovery of immoveable property. In a plaint filed in the 
Court of a Subordinate Judge tho plaintiff claimed to recover possession of a house, 
together with some grain which was stored fti it. Tlje plaintiff applied to the Subordi- 
nate Judge for leave under s. 44, rule a of tho Civil Procedure Code, to join timolaini 
for grain with thff <daim for possession of tlitf house. The Subordinate Judge refused 
leave, and returned the plaint, with directions that the plaintiff slionld institute two suits 
for recovery of tAie house and the grain, respectively, in the Cougt of tho Munsif. Held 
that the Subordinate Judge’s order was substantially an order rejecting.fJie pl«ni, on the 
ground that the plaintTif had Jbiued a cause of action witliM, suit for ^recovery of immove- 
able property ; that aftfiougli this might have been a misapplication of s. 44, rule a of 
tho Code, its effect was to reject the plaint ; that such an order was a ddbree with refer- 
ence to the definition in s. 2, and was appealable ih such to the District Judge ; aad thalT 
therefore a second appeal lay in the c;Lse to the Higl; Court, and that Court waa not com- 
petent to interfere in rSvision under s. 622. — Bandhan Singh e, S§olhu, I. L. R., 8 All. 191. 
[Feb. 18, 1886.] • , 

An order rejecting an application under s. 32 of tho JGSIvil Procec^ire tlodo to he made 
a party to a suit is not appealable under cl. 2, s. 588. — Abirunissa Khatoon v, Komu- 
ruunissa Khatoon, I. L. R., 13 Cal. lOQ. [April 13, 1886.] 

0 

S. 16 of the Letters Patent of the High Court at Madras being controlled by s. 588 
of the Code of Civil Procedure, noPappeal lies from tho order of a single Judge of the 
High Court raado under s. 592 of the Code of Civil Procedure rejecting an application for 
leave to appeal in/ormd pauperi$,-^In re Rajagopal, I, L. R.,9 Mad. 447. [Aug. 8, 1886.3 

P. O. 64. 
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APPEALS FROM ORDERS. 


[Srcs. 589 - 591 ; 

*■ 

What Courts to hear ap- 689 . An appeal from any ord^ speciOed in 

P«als. section 588, clauses (15), (16), and jW), ahall^lie to* 

tbe High Court ^ r 

W^jen an appeal from dhy other order is yellowed ^^y this chapter, it shall 
lift to the ^ourt to ^ich an appeal wodld lie ‘'from the decree in the suit in 
relation to which such order, was made, oi> when such order is^passed by a 
Court (not being a. High Court) in the exercise of appellate jurisdiction, then 
to the High Qourt. o 

An or on appeaf frqm a decree in an original suit of the nature cognizable in Mu*« 
fassal Courts of Small Causes, under s. 562 of Act X. of 1877, remanding the suit for re- 
trial, is appealable, s. 686 rf Act X. of 1877 notwiyistanding, as that section applies to ap- 
peals from appellate decrees, and not to appeals from orders. — Collector of Bijnor v. Jafar 
Ali Khun, I. L B., 3 All^lS. [June 11, 1880.J 

690. The procedure Y>rescrihed in Chapter XLL* shall, so far as may be, 

Procudnre in appeals from to appeals from orders under this Code, OP 

“Orders. under any special or local law in which a different 

procedure is not provided. 

Where a lower Appellate Court, instead of remolding a s\ut under s. 666 of the Civil 
Procedure Code, erroneously remands it under s. 562, and the party aggrieved by its order 
appeals to the High Court under cl. 28, s. 588, the High Court cannot deal with the 
*oaseas if it were a first appeal from a decree. All tliat the. High Court cun do is to recti* 
*fj the ]>rocedure of the lower Appellate Court, and to direct that it decide the case itself 
•on the merits. Badam v Tinrat (I. L 11., 3 All. 675) distingiii«hed. Uamnarain v. Bha- 
wantdin (2 Weekly Notes, 1882, p. 104) and Sheoamber Singh i\ Lallu Singh (Weekly 
Notes, 18^2, p. 158) referred to.— Sohan Lul v. Aziz-un>nissa Begam, I. L. R., 7 All. 136. 
[Nov. 4, 1884.] „ t „ 

691. Exedpt as provided in this chapter, no appeal shall lie from any 

No other appeal from or- ^ourt in the exercise of its 

•ders; but error therein may Original or appellate jurisdiction ; but if any decree 
be set forth in mernorandtua if)f» appealed against, anv error, defect, or irregular- 
•of appea agajM^ooree. such order, /ifftjcting the decision of tho 

case, may be set forth as a ground of objection in the memorandum of appeal. 

An order made by a lower Court, directing a suit to be re-admitted and registered on 
the file of the Court, is not appoahiblo. Second appe*dls to the High Court mu.st either 
‘Come within ‘'Act X. of 1877, chap. 12, or ss. 588 and 591. — Hirdhamun o. ^inghoor 

iTha^ I. L. R., 5 Cal. 711. [Mar. 18, iSso.] 

f> 

In a suit for rent, where the'^dofendant alleged that a person not on the record had a 
Joint interest with tho plaintiff^ in the pro;jorty in respect of which the rent was due, held^ 
where the plaintiff disputed this, and objected to such course being t.ikeo, that it was im- 
proper to add such person as co-plaintiff, and that, if added at all, it sh^ld be as defend- 
ant, in order that the issue between him and tho plaintiff might be properly tried. RM 
al^ that iff suclTd case an appeal lies under s. 591 of the Civil Procedure Code. — Googleo 
Bahoo a. Premlall Sahoo, I. L.^., 7 Cal. 148. [April 21, 1881.3" 

The High'Courts in lndia^pos.ses.s ^he power enforcing obedience to tho^s orders by 
attachment for contempt. An order for attachment for contempt is not an order in exer- 
cise of the High Court’s civil jurisdiction, and, therefore, docs n<^ come within the pro- 
vision of s. 6S91 of the Civil Procedure Code5 Contempts aro in the nature of offences, an(i> 
therefore, under s. 15 of tho Letters ^patent, 1865, an appeal lies from an order of com- 
mittal for conteApt. In dealing with an appeal from suesh an order, the Appellate Court 
will not go behind tfib order the aisobedienco to whi<di r.onstit\ 4 ics the contempt. — Naviva- 
hoo c, Narotamd&s, I. L. B., 7 Bom. 6. [8ep. 28„ 1882.] * 

Under s. 622 of thepode of Civil Procedure, interlocutory orders passed under s. 387 
refusing applications for the issuo of a commission to examine witnesses, or, under s. 130, 
direotjiig the prothiction of documents, cannot be revised . — In re Nizam of Hyderabad. 
I. L. R., 9 Mad. 250. [Feb. 22, 1886.] 
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CHAPTER XLIV. 

* K Of Pauper Appeals. . . • . . 

• . * 

692. Any perso% entitled under this Cfodd or any other law prefer 
, • an appeal * who is unable to pay the fee required' 

' ^ ^ for thoapetitioii of appeal, r^jay, on presenting 

application accompquied bjr a menioranduTn of •appeal,, bq avowed to appeal^ 
as a pauper, subject to the rules contained in Chapters XXVI. ^ X LI., ^CLL1.|. 
and XLLII.,*in so far as those rules are applicable. • , • 

Provided that the Court shall reject the appTioatfon, unless-, upon a peic- 
Procedure on application sal then^of, and of the jndgi)Jent and (fecree again. J 
for admiasion of appeal. which ttie appeal is made, it sees reason to thin^ * 

that the decree appealed against is contrary to law or ^o some usage having, 
the force of law, or js atln^rwise erroiieous or unjust. 

^ # 

No appeal lies under Aot^X. qf 1877 from an ordv made under that Act rejecting an 
application for permission to sue as a pauper. — Collis v. Manohar Das, 1. L.R., 1 All. 746> 
(F.B.). [July IG, 1878.] 

An application for permission to appeal as a pauper was preseiited, not by the appli- 
cant personally , but by his ])lft:ider, and was oti that ground rejected. Held, on an appli- 
CTition to the Higli Court for revision, tliat s. (522 of Act X. of 1877 did not apply to a 
proceeding of so purely an interlocutory a character Jis mentioned in s. 592, and such ap- 
plication, therefore, «t>uld not bo entertained. — Ilarsaran Singh tr. Muliammad Raza, 1. L. R., 

4 All. 91. [Aug. 1, T881.] 

An application for Icjive to app^^al ttk Jbrmd pauperis, under s. 592 of the Code of' 
Civil Procedure, must be made l)y the part 3 ^ in person, subject to the exemptioir contained 
In s. 401 of tho Code of Civil Proccdura . — In re Narisi, L L. R., 8 Mad. 604. [May 1,. 
1885.3 « * • * 

S. 15 of the Letters Patent of tho High Court at Madiftxs being corrtroITcd by a. 688 of 
the Code of Civil Procedure, no aj)peal lies from thooyler of a siitglS Judge of the High 
Court made under s. 592 of tho Code of Civil Procedure rejecting an application for leave 
to appeal in formd paupenis. — fn re Riijagopal, 1. L^ R., 9 -Mad. 447. [Aug. 3, 1886.] 

A Pl.AtNTTFF who has obtained leave to sue in formd pauperis, Jjeen success^ 

ful in obtaining a decree for a portion of his claim, but has failed as to the otlidTportion^ 
is not entitled on an appeal bj' the defendairt to- bolioanl in formd p^^iperxs o\i cross appeal 
as to the portion of his^jlaim decided against him in the lower Court. — In the Matter o£' 
Brojaswuri Dasi v. Guru Churn Das, I. L. If., 11 Cal. 735. [Aug, 28, 1885.] 

6g3. The inquiry into the pauperise of the applicant may be made 
. . either by thfb Appellate Court or by the Court 

Inquiry into pauperrsm, against wbosf) decisi&n the appeal is made under 

the orders of tlfe Appellate Court : • 

Provided that, if the applicant was allowed to sue or appeal as a ^pauper 
. • in the Court against whose decree the appeal is 

« tiiade, no further inquyry in respect ot his pau- 
perism shall be necoS&ry, unless the Appellate Court sees* special cause to 
direct si^ inquiry. • ^ ^ * 

• OHAPTBR XLV. • 

• • 

Of Appeals to thb Queen in Council. • 

a 

694. In this chapter, unless there be something repugnapt in the suh- 
Decree ** defined ^ or'eon text, the expression “'decree” includea 

also judgment and order, • 

Hbld that the High Court has not any power, under Act X. of 1877, or oT. 81 of the 
Lettora Patent, to grant leave to appeal to Her Maj,esty in Council from an order of the 
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Court remanding a suit for re-trial: The provisions of ol. 31 of the Letters Patont are 
repealed by the Code, and Act VI. of 1874 which preceded it. — Tatley/^. Jai Slnvnkar,. 
I. L. B., 1 All. 726. [June 14,, 1878.] 

, \ ^ i 

696. Sirbject to such rulea as may, from time to time, be made by Her 
When appeals lie tq Queen Majesty in Gouncil*^ regarjjfiig appeals from the 
in Council. < ^ Courts of Britisl^ India, and to the precisions here- 

inafter contained, an appeal shall lie to Her Majesty in Council — 

(a) from aby" final decree passed on appeal Gy a ^ High Court or any 

othef Court of final appellate jurisdiction ; , 

(b) fr^m any final ^ecree passed by a High Court in the exercise of ori- 
ginal civil jurisdiction^ and 

(c) from any deci^fee, when the case, asr hereinafter provided, is certified 
to be a tit one for appeal to Her Majesty in Council. 

Aiv order of the Ilii^li Court directing execution to procet.i js not a “ final ” decreey 
judjrmint, or order within the moaniiij^ of cl. a, s. 595 of the CojIo of Civil Procedure, 
Act X. of 1877.-— Jogessur Sahai i . Mussamut Muracho ICooer, 1 C. L. U. 354, [Dec, 
21, 1877.] 

Thk High Court has not any power, under Act X. of 1877, or cl. 31 of the Letters 
Patent (which is repealed by Acts VI. of 1874 and X. of 1877), to grant leave to appeal 
to the Privy Council from an order of the Court rcmaflding a suit for re^trial. — Tatloy v. 
Jai Shankar, I. L. II., 1 All. 726. [June 14, 1878.] 

The District J ud.go of Ghtizipur re-callcd to his own file the proceedings in the exe- 
cution of a decree whicli were pending in the Court of the Suhordinato Judge of Shahsk- 
bad, Rud disallowed an application for the execution of the decree vvhieh had been prefer- 
red to that Judge. Tlie^ligh Court, on appeal* from the order of the District Judge, 
annulled order as void for want of jurisdiction, and rpniittcd the case in order that the 
apidicatiori might be dispo.sod of on^its merits, dii«jcting that the record of the o*ase should 
be rctui fied lo thg Subordinate Judgi of Shahabad. On an ap]Mioation for letxvo to appeal 
to Her Majestj' in Council frotU the order of tho High Court, 7infd that such order was in 
the nature of an intoHocutory order, and was not one from whieli the lligli Court could 
or ought to grant leave to appeal to Her Majesty in Council. — Palak Dhari Uai v. Badha 
Prasad 8iogh, I. L. R., 2 All. 65. [Nov. 21, 1878.] - ^ 

CER'iaiir*pi?wfjns intero.sted in an award applied uiidor s. 525 of tlio Civil Proceduro 
Code to have it filed in Court. Tlie Court made an order unflcr .s. 526 that tho claim of 
the plaintiffs he decreed.” Tlio defendants apj^ealed to the High Court from this " decree.” 
The High Court held that the ap^jcal would net lie ; mid sugges^ted to tlie plaintiffs to 
apply to the lower Court to give judgraont according to tho award, and a decree to follow 
it. Thereupftn tho plaintiffs made an application to the lower Court of the naffhre sug- 
gested, but styled it one for review of judgment. The lower Court granted tho so-callcd 
review of judgment. The dcfendiyits appeille<l from the order of the lower (^)urt, contend- 
ing that the “ review of judgment” bad been improperly granted. On the 23rd Juno 
1880, the High Court hold that the order of the lower Court was not ap]f>oalable, not being 
one passed on review of judgment, but on application to*give judgment and decree in nc- 
cordancePwith an award \^hich had boon filed in Court. Tlio defendants l!lppliod for leave 
to appeal Her, Majesty in Council from .the order of the High Court on tho 23rd dune 
1880. Held that such order not a “ final decree” with'^n the meaning of s. 695 (a) of 
the Civil Procedure Code, and therefore it was not appealable to itcV Majesty in Council. — 
Ramadhin Maliton v. Gauosh, I. L. R., 4 All. 288. [Jan. 30, 1882.] ^ 

A CANDIDATE at an examination for pleaderships, a mistake in tho computation of hi9 
marks having been mado/*was erroneously dtolarcd qualified for adfnission as a vakil of the 
High Court by a Government Notification. The mistake having been discovered, sueft 
Notification was^ so far as ho was crnicenied, cancelled. lie then petitioned tho High 
Court in the matter, ^nd was informed by it that his name must bo excluded from such 
Notification, us he had not qualified by obtaining the requisite numbcA of marks. The 
candidate having applied for leave to appeal lo Ilel' Majesty in ^ouncil, held that chap. 
4^ of the Civil Procedure Code had no application, and the matter was not on© ia 
which tho High Court was concerned to grant or refuse leave to appeal to Her Majesty in 
CouDtdl. — In the Matter of the Petition of Snkh NandauLal, 1. L. R., 9 All. 169. [Jan. 
17, 1881.] • 
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l'/!* ^ 

22 **• High Court dotermining a question mentioned ia 

^^4 4 tf Act 1877 is a final “ decree ” within the moaning of s. 695 of that Act, 

Mela, tliereiuro, w^jore such an order involved a claim or question relating to property of 
the of ujfivarus of ten thousand rupees, and revOTsed the decisions of the lower 

Courts, that nqtwithstandmg the value of the subjoe^niiVttor of the suit in which the de- 
cree was made in the Courr^f flrst^nstauoo w'as low than that amount, such ordeflr was ap- 
pealable to Majesty in Council.— fiam K^rpal Shukul v, Rud Kuar, 11., 3 All. 
633. [Mar. H, 1884.] • • 

WilEJiE the High* CouTt •reverses the decree of the Court below, and remands the 
case for retrial on the merits, and foP a now decree to bo passed by the Court below, fie 
appeal lies as a*toattor of right, under s. 595 of the Code of CiVil Procedure .(Act XIV. 

1882), to the Privy Council, albeit tho value of the subject-matter admittedly exoet I 
Rs. 10,000, as such a deerdb of the High Court is not a final, but an interlocutory, dM- • * 
111 such a case a certificato should first bo obtained under cl. c of the section that the case 
18 a fit one for appeal to Her Majesty in Council. — Mahaut v, Caudusama, I. L. R., 8 Bom. 
648. [1884.] ^ 

Leave to appeal tofHfr Majesty in Council granted ifi one of %ijc suits directed to he 
heard together, althoujPli the amount involved in such suit was undov the appealable^alue ; 
there being an important qusstioft of law, which did hot arise in the five other suits, tho 
suit, however, involving other questions of law common to all the six suits ; such suits 
having been, by agreement of counsel, heard upon the same evidence, and concluded by 
tho same judgment ; five of such suits being appealable as of right, and the aggregate 
amount in the six suits being coi»iderably more than the appealable value. — Byjnath v 
Graham, I. L. R., 11 Cal. 740. [Aug. 31, 1885.] 


Value of eubjoot-mattor. , , mentioned in clauses 

(/i) and (6) of section 595, 

the amount or value of the suli^ect-niatter of the su^tin the Court of Tfirst 
instance must ho ten thousand rupees or upwards, and tlie amount value 
of the matter in dispute on ap^tial to Her Majesty in Council must be the 
same sum or upwards ;• , 


or the decree must involve, directly or indirectly, so^^iq c’aimor question 
to, or respecting, property of like amount or v&lue ; 

and where the decree appealed from affirms the decision of the Court 
immefliatcly helow the Court passing such decree, the appeal must involve 
some substantial question oPJaw. ^ 


A and B purchased tho samo properties, deriving the titlo through differ ont persons. 
Tho value of the properties with mcsne-proflts was over Rs. 10,000. B granted two patnL 
leases of Jhe properties to different persons. A was, therefore, obliged to bring two suits 
for the recovery of the properties, and the value of tho subject-matter in each suit w'as 
less than Rs. 10,000. Jleld that an appeal would lie to the Privy Council. — Joogul Kishoro 
o. Jotondro Mohmi Tagore, 1. L. R., 8 Cal. 210. [Jun.^J, 1882.] 

An order pasted on appeal by a High Court determining a question montioaed in 
8. 244 of Act X. of 1877 is a final “rflccree^’ within the meaning of s. 595 of that Act. Ifeld, 
therefore, where ^ich an order involved a claim or question relating to property of tho 
value of upwards of ton thousand rupees, and reversed the decisiifiis of the lo\^r Courts, 
that notwithstanding the valueiof the subjoot-matter of the^suit in which* the aecree was 
made in the Court of fiwP instance was less than that amount, such eft-der was appei^able 
to Her Majesty in Council. — Ram Kirnal Shukul v, Rup Kuar, I. L. R., 3 All. 633. fjan. 
17, 1884.]*^ • « ♦ ^ , 

Leave to appeal to Her Majesty in Council granted in one of six suits dirqpted to be 
heard together, although the amount involved^iii such suit was uidor tho appealable value ; 
tnero being an important quostihn of law, which dij} not arise in the five other suits, tho 
suit, however, involving other questions of law common to all the six suits ; such suits 
having boon, by agreement of counsel, heard upon tho*same evidor»e, and concluded by 
the same judgment ; five of such suits being appealable as of right, anjl the aggregate 
amount in the six siiitsAicing coiisideriftily more than the t^pealable value.— Byjnatl^. 
Graham, I. L. R., 11 Cal. 740. [Aug. 31, 1886.] , ^ 

The intention of tho Logislatu/e as expressed in s. 633 of the Civil Proceduro Code 
was that the Higli Court might frame rules as to how its judgments shauld be given, whe- 
ther oraily or in writing, or according to any mbdo which might appear to it best in the 
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^ ^ 
iaterestfl of justice. The section does not merely give the High Court power to direct 
that judgments shall be recorded in a particular book, or with a parlic^r seal, JR^ule 
of the rules made under s. 633 jn March 1885 is therefore not ultra v^res of the Court,- 
and it modifies the provisions Ox .s. 574 in their application to jud^uerfts of the Higli> 
Court. ^With fcference to the terms of rule 9, it is not necgsary, in a case whore the- 
High Court substantially adopts the whole judgmeui^of the ^urt below, to go through 
the formality of re-stating the points at issue, the decision upon each poin^ and the rea^ 
sons for the decision. Edge, C.J. — Apart fi^om rule 9, it never wajTrntended that 

s. 574 of the Cod^ shoul<^ apply to cases where the High , Court, djaving heard the judg- 
ment of the Court below and arguments thereon, copies to tho conclusion that both tho 
judgment and the reasons, .which it gives are completely satisfactor 3 ' and siv*h as the High 
C^ourt itself would have given. Assuming tho provisions of s. 574 to bo applicable, a judg- 
ment of the Vligh Court stating mercl.y that the appeal must bo dismissed with costs and. 
the judgment of the firsij. Court aflirmcd, and th^at it was unnecessary to say more than 
that the Court agreed with tlio Judge's reasons,' is a substantial compliance with those- 
provisions. The judgment of the High Court in a first appeal was as follows : " This^ 
:t])peal must, in my opi.njtfli, he dismissed with costa, and the judgment of the first Court 
affirmed ; and I do not think if? necessary to say more than thal’wr. agree with the Judge's: 
reasonS.” The appellant applied for leave to aj>peal to Her Majdfety in CouixmI on the- 
ground that the requirements of s. *674 of the Civil Prot'ednl'e Code had not been complied 
with. Held by the Full Bench that the obie<*.tion involved no substantial question of 
ktw, and that tho application for leave to apfX'iil must therefore be rejected. — Suiidar Bibi v, 
Bisheshar Nath, I. L. K»., 9 All. 93. [Nov. 15, 1886.] 

Bar of certain appeals. 697. Notwithstanding anything contained in. 

section 595, 

no appeal shall lie to Her Majesty in Council from the judgment of one 
J udge of a High Court ostahlished under the twenty-fourth and tweiity-tiftb 
of Victoria, chapter i04, of one Judge of' a Division Court, or of two or more 
Judges f'f such High Court, or of a Division ..Court constituted hy two or 
more Judges of such High'Cocrt, wh<»revo^%uch Judges are ef^ually divided 
in opinion, and do not a,mount in number to a majority of the whole of the- 
Judges of the High«0ourt at the time being ; 

and no appeal shall lie to iler Majesty in Council from any decree which^ 
under section 586, is final.' 

desires to appeal under this«chapter to Her Majesty ii> 

Application to Court Council must apply by petition to the Court whose^ 
whose decree com plainoU of. decree is coinjglained of, « 

A ON the 8th September 1885 filed his petition of appeal to Her Majesty in CounoiP 
ngain.^t a decree obttiiued agaiii.st him Ijy B on the 19bh May 1885. On the llttf Septem- 
ber 1885 A’s attorney received for approval from the Registrar the usual draft notice call- 
ing upon B to show caii.se why t^e cnise vfins not a fit and proper one for appeal to Her* 
Majesty in Council ; this draft notice was never returned as approved or otherwise to the' 
Registrar, and no further steps were takbn to prosecute the aj^peal. ' On tho 2st April 
1886 B applied to have tho appeal struck off for want of prosecution. Held that he was; 
e>ititled**to tho order. — ^^oorajee Poonja v. Visraujee Vlsoiijeo, I. 12 Cal. 658. 

[April 14,tl886.J* 

Time within which appli- • 699. Such application . iTiust ordinarily bo- 

cation must bo made. made within six months from the date of such 

decree. i ^ 

Ehit if that period expires when the Court is closed^ the application majr 
be made" on the day i&iett the Court re-opens. *' 

A ON the 8th September 1885 fil3d his petition of appeal to Her Majesty in Council' 
against a decree obtained against Jhim by B on the 19th May 1885. On the 11th Septem- 
lier 1885 A^s attorney recieived for approval from the Registrar the usufl draft notice cal- 
ling upon B to show cause why the case was nof a fit and proper one for appeal to Her- 
Majesty in Council ; this dra^ft notice was never returned as apprS/od or otherwise to the<r 
Registrar, and no further steps were taken to pros^mte the appeal. On the 1st April 
IS8B B applied to tiave the appeal struck off for want of prosecution. Held that he wa 9 
iMititled to the order. — Moorajee Poonja a. Visranjee Viaenjee, I. li, R., 12Cal.658u. 
L April 14, 1886.] 

\ 
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eoo. E^ry petition under section 598 must state the grounds of appeal, 
Certificate as tl^alue or B>nd pray for a certificate, either that, as regards 
fitness. amount or value and. Mature, the 'case fulfils the ’ 

requirements of section 596, or jbhat it is otheiVise a^fit one for appeal,to Her 
Majesty in Council. ^ ^ . 

Upon Aceipt of such petition, the Court may dirqjt notice to be served 
on the opposite part^ to. sj^ow cause why the said certificate should not be 
granted. • • * * 

• . • • • 

Leave to appeal to Her Majesty in Council granted in onp of six suits djrected to 1 • 

heard together, although Uie amount involved in such suit was ui}der the appealable vid^r 
there being an important question of lii^, which did not arise in the five other suits,. tliu j 
suit, however, involving other questions of law common to all the six suits ; such suits 
having been, by agreement of counsel, beard upon the same oyidenco, and concluded by 
the same judgment ; five of such suits being appealable a^ of ngkt, and the aggregate 
amount in the six suils*b^fig considerably more than tho appealable value. — Byjqath v, 
Graham, I. L. R., 11 Cftl. 740. [Aug. 31, 1885.] ^ 

A ON the 8th September 1885 filed his petition of appeal to Her Majesty in Council 
against a decree obtained against him by B on tho 19th May 1885. On the llih Septem- 
ber 1885 A’s attorney received for approval from the Registrar the usual draft notice call- 
ing upon B to show cause why the^case was not a fit and i>roper one for appeal to Her 
Majesty in Council ; this draft notice was never returned as approved or otherwise to the 
Registrar, and no further stops were taken to prosecute tho appeal. On the Ist April 
1888 B applied to have the appeal struck off for want of prosecution. Held that he was 
entitled to the order. — Moorajee Poonja ». Yisranjee Visenjeo, I. L. R., 12 Cal. 658, 
[April 14. 1886.] 

Effect or refusal of corti- 601. If such certificate be refused,, the pe- 

flcate. titfon sjijill be dismissed: 

Provided that, if Idle decree complained '6( be a final decree passed by a 
Oourt other than a High Court, the order refusing the^ certificate shall he 
appealable, within thirty days from the date of ^ the order, to the High Oourt, 
to which the former Court is subordinate. . 

• 

602. If the certificate bo granted, the applicant shall, within sly vpontha 
Security and deposit re- from the date or the decree complained of or within 
oiuired on grant of cortiticate. six weeks from the grant of the cdi'tificate, whichever 

is the latei^date, 

(а) «give security for the costs of tho respondent, and ^ 

(б) deposit the amount required to defray the expense of translating, 

transcribing, indexing, and transmitting to ±Ier Majesty in Council a correct 
"Copy of the who^e record of the suit, excejpt » 

(1) formal documents directed to bo excluded by any order of Her 

Modesty in Council in force for the time beiqg ; • 

(2) papers which the parties agree tc5» exclude; . i 

<^) accounts or^^rtions of accounts, which the officer empowered by the 

Oourt for that purpose considers unnecessary, and which" the 
^ parties have not specifically ask^d to be included, and ^ 

(4) such other documents as the High Court may direct to be eis eluded ; 

and when the applicant prefers to print in India tlfb copy of the record, 
^except as aforesaid, he shall also, within the time mentioned in the first clause 
x}i this section, deposit the amount required to de/ray the e^gpense of printing 
euch copy. • 

Costs of printing affd translation, certified by the Deputy Registrar of the High Ooutt, 
ure a necessary part of the costs of an^ppeal to the Privy Council. The amount of such 
«ost8 is left to be ascertained by the High Court, and is not assessed by the Privy Couucil 
Oiffl:oe.~-Ram Coomar Ghose e. Prosunno Coomar Saiiujal, 1. L, R., l(f CaL 106. [Aug. 
81, 1883,] 
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The words in s. 602 of Act X. of 1877, relatinj^ to the time within which security is 
to bo ^Iven, aro directory ‘only ; and although they are not to be depa^d from ^thout 
cogent reason, the Court from whhih the appeal is preferred has the rijjlro of extending the 
time. In this qaso, a satisfactory oxplanation having been given of oolay in giving secu- 
rity untij after the time limited by tlie above section l^ad expired, held that the Court had 
rightly exorcised discretion in extending the time. ^ In the 'Matter of the Petition of 
Soorjmukhi iTCoer (I. L.^R., 5 Cal. 2) approved- The paternal grandmoth(^.of a deceased 
village-shareholder claimwg to inherit in preferorfee to his male colhiterar relations, the 
issue was hxed wit)) tho ;issent of the pleaders on both sidc^, whether the {daintifif, as a fe-^ 
inple,. was excluded from inlieriting by the custom ofrthc family or tribe. Held that this 
was substaijtially a questien of fact, and that on the evidence, which incli/dcd the village 
■wajib-iil-arjL the custofnarv exclusion of females was not proved, — Burjoro and Bhawaui 
V, Bhagntia, 1. 1/. It., 10 Cju. 557. [Nov- 23, 1883.] , 

The time allowed by s. 602 of the Civil Procedure Code for giving the security and 
making tlio deposit required hy tluit section may be extended. — Pai£ul-uii-uissa Begain o. 
Mulo, I. L. B., 6 AU.^^SOf. [Mar. 17, 1884.] 

' * •- . 

A^'plaintiff, haying preferred an appeal to Her Majesty in Council, was called upon 
to furnish security. Thereupon A', on behalf of appellantt. executed a socurity-boud for 
the costs of the respondent. The appeal was dismissed with costs by Her Majesty in 
Gounc/rl. On an application (by the respondent in tho appeal) for execution to issue 
against tho estate of A, the surety (who had died in the meantime), held that the liability 
of the surety under the security-bond could not be eiv‘*oreed in execution of the decree of 
Her Majesty in Council. Bans Bahadur Singh Mnglila Bogurn (f. L. B., 3 Mad. 107) 
di'«seiited from. — Radha Pershad Singh v. Phuljiiri Koer, I. L. R., 12 Cal. 402. 

1835.] 


Admission of appeal ^and 
procudii thereon . 


603. When such security has been complet- 
ed and deposit fnade to the satisfaction of the Court, 
the Court may 


(«) declare tho appeal ad'h^rltted, and ” ^ 

(h) give notice^ thereof to the respondent, and shall then 
(c) transmit to Her Majasty in Council, under the seal of the Court, a 
correct copy of the said record, except as aforesaid, and 

{(1) give to either party one or more authenticated copies of any of the 
papers ^ the suit on his applying therefor and paying the reasonable expen- 
ses incurred in preparing tliem. 


A PLAINTIFF, having preferred an appeal <to Her Majesty in Council, was called upon 
to furnish security. Thereupon A, on behalf of appellant, executed a security-bond for 
tho costs of tlio respondent. The appeal was dismissed with costs by Her Majesty iu 
Council. On an application (by tho respondent in the appeal) for o.\eoulion to issue 
against the estate of A, the suroV' (who IiHd died iu the moantimo), held that the liability 
of the surety under the security- bond could not bo enforced in execution of the 'decree of 
HerSlajesty in Council. Bans Bahadur*Singh v. Mughla Begum (I. L. B., 3 Mad. 107) 
dissent^ from. — Badha Torshad Singh v. Phuljuri Ko^t, 1. L. B., 12 Cal. 402. [July 3, 
1885.] . 

604. At any time before the admission of the appeal, the Court may, 
Revocation of acceptauoo upon cause shown, revoke the acceptance of any 
, of security. ‘ euch security, and rhake further directiois. thereon. 


60>5. If at anytime after the admission of the appeal, but before the 
Power to order further se- tran§^missioii of tho copy of the record, except as 
ourity or paymdbt. aforesaid, to Her Majesty in Council, such security 

appears inadequate, 

or further payment required for the purpose of translating, transcribing, 
printing, indexing, or.transmitting the copy of tho record? except as aforesaid, 
the Court may order the appellant to fi^rnish, within a time to be fixed 
by the Court, oiher and sufficient security, or to make, within like time, the 
required payment. 
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• . • 

Effect of fallu9{9 to comply 606. If the appellant fail to comply with 

with order. v such order, the proceedings shall bo stayed, 

and the sipp«;^a1 shall not proceed without an ^rdor in this behalf of Her 
Majesty in Council, ^ • 

and in the meantjjpie exdcution*of the decree appealed.against snail not 
be stayed. ^ ^ 

•• 

607. When the copy of the record, excepC as aforesaidf has been trans- 
Kofund of balance of de- mittM to Her Majesty in Council,* the appeHaftit 

may obtain a refund of the \>alance (if aby) of the 
amount which he has deposited under section 602. * ^ * 

608. Notwithstanding the admission of any appeal under this chapter, * 
Powers of Court ponding the decree appealed against^all be uncondition- 

appeal. ^ ally enforced, unless tha CoufWadmitting the ap- 

• peal otherwise directs. » • 

But the Court may,* if it thinks fit, on any special cause shown by any 
party interested in the suit, or otherwise appearing to the Court, 

I a) impound any moveable property in dispute or any part thereof, or 
(6) allow the decree apptalcd against to be enforced, taking such secu- 
rity from the respondent as the Court thinks fit for the due performance of 
any order which Her Majesty in Council may make on the appeal, or 

(c) stay the execution of the decree appealed against, taking such secu- 

rity from the appellant as the Court thinks fit for the due performance of 
the decree appealed against, or of any order which Hef Majesty in Council 
may make on the appeal, or* ^ * 

(d) place any party seeking \he assistanAd of the Court under such con- 

ditions, or give such other direction respecting the subject- natter of tho ap- 
peal, as it thinks fit. * 

Tjeams different plaintiffs, claiming through the sante original title to be the owner 
of a certain mahal, sued the same defendant in separate suits for possession and for the 
mesne-proftts of their respective ^liaros. The defence raised being the same in oach case, 
the suits were heard together, tho result being that in both tho lower Coui is and in the 
High Court tho plaintiffs obtained a decree for their claims. The Aggregate value of the 
three suits amounted to more than Rs. 16,000, though the value of each suit was under 
that sum. The defendant applied to be allowed to appoal in each case to Hej Majesty in 
Council.* Held that he was entitled to have each«f the three oases admitted under the 
second clause of s. 596 of Act X. of 1877, as t^o decree In each case involved indirectly a 
question of title to property of tho amount or value of As. 10,000. Tho Court has power 
under s. 608 to Btj|,y execution of a decree of tho High Court in a suit subsoquciiyy ap- 
pealed to Hor Majesty in Council. Qwterc. — \Vhether the Court has power to oraer re- 
stitution of possession of property*already taken in execution of its own decree peyding on 
appeal to the Pi^vy Council ? — Khajah Ashauullah v. Karoona^oyi Chowdhr/ ; Bohini 
Chowdhrain v. Kisbeu Jrobind^as, 4 0. L. R. 125. [Mar. 28, 1879.] • 

• * • 

A PARTY to a suif in an Appellate Court, who had obtained leave to appeal from its 
decree to ^ier Majesty in Council, petitioned for the ord^r of the latter* staying execu- 
tion of interlocutory orders made in execution of ^uch decree, and directing payment by* 
the petitiouer to tho opposite party of large sums without security taken for thiir repay- 
ipent in the event of tn!o decree being reversed. This accompanffid a petition for special 
leave to appeal against those orders. The latter was granted, but it not being competent 
to the Judicial Committee to make any order as to the stay of execution, an intimation 
was made by it to the Court below that it appeared to bff tho reasonJble rsourse that the 
opposite party should not, pending the appeal, be put into possession of. the large sums 
in dispute. That inti^tion being mafte, the petitioner might apply to the Court below 
for the due security of all money paid into the treasury in obedience to the decree. 
Sidhee Nazur AH Khan v, Oojoodhyaram Khan (10 Moore’s I. A. 322), and Zoraitool 
Batool o. Hosseinee Begum (lO IVfoore’s I. A. 196), referred to.-jpluder Kumar! e. 
Jaipal Kumari, I. L. B., 14 Cal. 290. [Nov. 13, 1886.] 


O. P. 66. 
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e 

609. at any. time during the pendency of the appeal, the security 
Increase of security found SO furnished by either party appe^;^ inadee;uate, 

•inadequate. * the Oourt may, on the applicatfbi^^of the other 

party, requircf further security.® 

In ‘default of ^ch further security being furnfcr^ied as required by the 
Court, if the original security* ivas furnished by the appellant, thf^Court may, 
on the applicatipn of the respondent, issue execution of , the decree appealed 
agaipst as if the appellant had furnished no s^ich security. 

And 'if the original security was furnished by the respondent, the Oourt 
shall, so fS;r as may be practicable, stay all further execution of the decree^ 
and restore the parties to the position in ’^hich they respectively were when 
^the security which appears inadequate was furnished, or give such direction 
Tespecting the subject-matter of the appeal as it thinks fit. 

610. Whoever desires to enforce or to obtain execution of any order of 
Procedure to onforoo orders lic.' Majesty in Council shall apply by potition, 

of Queen in Council. accompanied by a certified copy of the decree or 

‘Order made in appeal and sought to be enforced or executed, to the Oourt 
from which the appeal to Her Majesty was preferred. 

Such Oourt shall transmit the order of Her Majesty to the Court which 
made the first decree appealed from, or to such other Court as Her Majesty 
fby her said order may direct, and shall ^upon the application of either party) 
!givo such directions as may be rc^quired for the enforcement or execution of 
'the same ; and the CX>urt to which the said order is so transmitted shall en- 
force or' execute it accordingly, in the manner and according to the rules 
iipplicaMe to the execution original decrees. 

When any mepeys e'xpressed to be payable in British currency are pay- 
able in India under such ord^er, the amount so payalile shall be estimated 
according to the rate of exchange for the time being fixed by the Secretary of 
State for India in Council, with the concurrence of the Lords Commissioners 
of Her. Majesty’s Treasury, for the adjustment of financial transactions he* 
tween the Imperial and the Indian Governments. 

Befobb a decree-holder in the District Coart can obtain execRition of a decree which 
has been affirmed by the Privy Council, ho must produce, on the application for execution, 
a certified copy of the order passed by Her Miijesty in Council. — Juggernath^Sahoo e, 
ijundoo Baj^ngh, 1. L. B., 5 Cal. 329. ^J[May 2, 1870.] 

An appeal was preferred to Vlie Privy Council from a final decree passed upon appeal 
liy the High Court, and 13 and cert'din othey' persons on behalf of the appprllant gave security 
for the costs of the respondent. The Privy Council disjnissed the appeal, and ordered the 
appellant to pay the costs of the respondent. The respondent applied to the Court of first 
instance for the execution of that order against B and the other persons as sureties. Seld 
that under Act'X. of 1877. ss. 610 and *253, such order icould bo executed against the 
eureties.— Bans Bahadur Sini^h v. Mughla Begam, I. L. B., 2 A4. 604 (F. B.). [Jan. 8, 
1880.] . - 

A^ecbee obtained on appeal of c#rtain defendants in the High Court was appealed 
to the Prjvy Council b}' one only of ^the two plain tiiTs to Iho suit, and the decision of the 
High Court was reversed ; the pluintiif wine had appealed assigned ''her share in the order 
of the Privy Council to one of the defendants, and deliv®re<i him the certified copy of the 
decree made in the Privy Council. TMie plaintilf who had not appealed to the Pri^ Council 
applied to the HighpCourt for leave to transmit the order to tlie Court of first instance for 
execution of the share decreed to him, but, on account of the as-ai^^rimecii above-mentioned, 
was unable to produce the cqrfJjlGd copy of the decree of iho Trivv Council. The Judge 
presiding over the Privy^ Council Department in the High Court ffcld that the production 
of a certified copy of the order of the Privy Council was excusable under the circumstances, 
but refused the application, on the ground that the decree of the Court of first instance, 
which was affirms by the Privy Council, could only bo executed as a whole, and not partly 
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by one of the plaintiffs. Keld on appeal per Garth, C. J. — That the duties of a J udge in- 
dealing with tho^nieaniiig of decrees of the Privy Council are purely ministerial, and that 
any order made ilh^uch ministerial capacity could not be Jionsidered a judgment, and oouldr . 
not, therefore, dh mside the subject of an appeal to a pencil of the High Qourt under s. 16 
of the Charter. Per Wiyte and INJitter, JJ. — ^An orddr of a Judge presidingpover the- 
Privy Council De])artmeu%in the High Cdii«*t, rejecting an appli^tiqfi for execution, is 
final order, ajj^ is a judgment within yio meaning of s. 15 of the Charter,And is there*^ 
fore appealable. — In the Matter of the Petition of Rally Sooudory Dabia ; Rally Soondery 
Habia t>. Hurrish Chuiider €)hewdhry, I. L. R., 6 Cal. 594‘. [Juued.3f 1881.] 

The provif}ions of Act X. of 1877, s. 610, are not to be (V>n8trued%8 regtriotiDg the 
only admissible evidence of an order of Her Majesty in Council fo a cortilied copy, oi' ".m 
application for execution m»ide under that section. They must be read as dird^ory; hft'' -g* 
tne object that proper information reg^j^rding the order shall Jbe supplied to the Courts , 
in India. Where the original order (given, according to the practice in England, to the* 
successful party, or to one of such parties) had not been filed in the Higji Court, so as to- 
enable the proper officer to supply a certified copy, held that a eftyag^ though not certified 
by him, might accompany petition for execution under sf6X0. — Hthrish Chunder Chow- 
dhry ». Kalisanderi I^i, I. L. R., 9 Cal. 482’. [Nov. 16, 1882.2 • * 

• • • 

A PLAINTIFF, having preferred an appeal Her Majesty in Council, was called upon 
to furnish security. Thereupon A, on behalf of appellant, executed a security-bond for 
the costs of ther respondent. The appeal was dismissed with costs by Her Majesty iu 
Council. On an application (by 4he re^onderrt in the appeal) for execution to issue- 
against the estate of A, the surety (who lia)d died, in the meantime), held that the liability 
of the surety under the security-bond coublVot be eriforcod in execution of the decree of 
Her Majesty in Council. Bans Bahadur Muglila Begum (I. L. R., 3 Mad. 107) 

dissented from. — Radha Pershad Singh v, Pliuljori Koor, 1. ii. R., 12 Cal. 402. [July 3; 
1885.] I • 

Under the last paragraph of s. 61.? of the Civil Procedure Code, the amount pay- 
able must be estimated at thoxate of exchange ‘‘ for the time being fixed by*the Secre- 
tary of State for India in Council,’^ aiUlHli© words “Jer tite time being*' mean the year ire 
which the amount is roalTzod or paid or execution taken out, and iiot«tho year in which 
the decree was passed, 'riio dccroe-holders, under a decree pas^(]; Her Majesty ire 
Council, having taken out execution for a sum of £\ l£t-ll under s. 610 of the Civil Proce- 
dure Code, held that, the rate of exchange being fixed yearly by tlio Secretary of State* 
for Tn^ia in Council, the rate of exchange on the elate of Ifche appliesation for exeoutiore 
was the proper rate of exchange the det^ec-holdcrs were entitled to. — Param Sukh o. 
Ram I)ayal, I. L. R., 8 All. 650.^ [Aug, 12, 1886.] 

611 . The orders reiadc by the Court which enforces of executes the order 
Appeals against order re- of Her Mdjesty in Council, relating to such enforce- 
lating to execution. nient or execution,^ shall be appealable in the same 

manner and subject to the same rules as thS orders of such Court relating to 
the enf<M:ceinent or execution oi its ownMecrees* 


Power to make rules. 


612. The High Court may, from time tolbiine, 
mcfke rules consistent with this Act to regi^late — 
(a) the service of notices under section 600 ; • 

(by the grant or refusal of certificate, under sections 601 ani 602, by 
Courts of final appol4?to jurisdiction subordinate to the Higli Court ; 

(c) the amount and nature of the security required undei* sectiona 602. 

605, and 609; • • • 

(d) the testing such security f ^ ^ * • * 

* fc) the estimate of the eost of transcribing the record j 

(/) the preparation, examination, and certifying of such tianscript ; 

(ff) the revision and authentication of translations ; • 

(A) the priparation of indices to transcripts or rec irds, and of lists of 
the papers not included therein ; 

(i) the recovery of costs incurred in British India in connection with 
appeids to Her Majesty in Council ; 

and all other matters connected with the enforcement of this chapter. 
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Publication of rules. 


All 8ilch rules shall be published in the local official Gazette, and shall 
thereupon have the force of law in ^e High iGourt 
cDnd the Oourts of final appellatcKju/i'isdiction sub- 
, ' ordiiiate thereto. ^ 

eid. All rules heretofore made an(fpublished by nny High Court relating 
Legalization of ezis^g to appeals to Her Majesty in Council, (and in force 
^ , immediately before the .passing of this Act, shall, 

BQ far as they are consistent with this Act, be deemed to have been made 
and published' hereupder. 


614. In sections 595 and 612, the expression “High Court” shall be 
P A A tvt deemed to include also the Recorder of Rangoon, 

ecor e o ngoon. ^ empower him to make rules binding 

. on Courts other than his own Court. 


616. The mips and restrictions referred to in Bengal Regulation III. of 
CoMtnicUonof Bengal Reg. section IV., fifth, shall be cfeemed to 

ulation III. of 1828, section 4, be the rules and restrictions applicable to appeals 
clauses. under this Code from the decisions of the High 

Court of Judicature at Fort William in Bengal. 


Saving of Her Majesty’s 616. F6thing herein contained shall be Under- 

pleasure, stood — /' 

{a) to bar the full and unquhli^ed exercise of Her Majesty’s pleasure 
in receiving or rejecting appeals to Her Majesty in Council, or otherwise 
howsoever, or ‘ 

(6) "'to interfere with any rules made by the Judicial Committee of the 
and of rnloa for, conduct of Council, add for the .time being in force, for 

business before Judicial Com- *the presentation of appeals to Her Majesty in 
' Cov^ncil or their conduct before the said J udicial 
Committee. 

And nothing in this chapter applies to any matter of criminal ofi admi- 
ralty op vice-admiralty jurisdiction, or to appeals from orders and decrees of 
Prize-Courts. 


FART VII. 

. OHAPTEB XLVI. 

. Or Brfebence to and Bevieioh sir the High Court. 

617.. If, J)efore or on the hearing of a suit pr an appeal in which the 
Keference of question to ‘‘decree is final, or if, in the opcecution of any such 
High Court. ^ decree, any quest^n of law or usage having the 

'force of law, or the construction of a document, which construction mi^y 
aflfect tl;io merits, arises, on wh^ch the Court trying the suit or appeal, or exe- 
cuting the decree, Entertains reasonable doubt^ the Codrt may, either of its 
own motion or on the applicatbn of any of the parties, draw up a statement 
of the facts of ^Jhe case ^id the point on which doubt is entertained, and 
refer such statement with its own opinion on the point for the decision of the 
High Court.' <- ® , , 

Whsbb a, under i&e terms of a will, althougl^not expressly appointed an executor, 
was directed to receive and pay the testator’s debts, and to get in and distribute his per- 
sonal estate, heH *tbat A must be taken to have been appointed under the will an executor 
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• • 

by implication. In the GkKxls of Baylis (L. B. 1 F. M. 21) followed. The order made by 
a Bistfiot Judge on an application for probate, not being a final order, cannot bo referred 
for the opinion ot>(he High Court under a. 617 of the Code of Civil Frpoedure. But the. 

Court will, under cerlain ciroumstancea, entertain auch An application, aa a Court of con- 
current juriadiotion, undtf a. 264 of the Indian Suocesaien Act. — In the Ififatter of Mono- 
bur Mookerjee, L L. B., B^al. TSfr! [May 7, 1880.] * ^ . 

The Hi^ Court haa no power to teview a judgment passef^by it on a ^ference from 
a Subordinate Judge yrith^^all Cause Court powers. Cl., c of 8, 623 of the Code 
of Civil Procedure (Act XI v. of J882) allows of a review of judgment on a reference 
only from a C^urt of Small Causes. The judgment of the High Court such or case ia 
not a decree or order within the meaning of cl. 6 of the section, but is sinfply a stale- - 
ment of the grounds, in qpnformity with which the lower Codrt is to dispose of theca. , 
as provided by a. 619. — Bamchandra Babdji v. Sitdram Vinayak, J. L. B., 10 Bom. 68. [Juiy 
23, 1885.J ' • 

On the 22nd March 1886, the applicant presented an iiiiiilpBinTtn a Subordinate , 

Judge, praying that th% adjustment of certain decrees, daied the*^Mtth March 1867, and 
11th July 1871, might be certified, and a sanction granted to dl sankhaty dated 18th 
March 1860, passed to him by the defendant in satisfaction of the said decrees and in 
substitution of two bonds dated February 1870. The Subordinate Judge, being of opi- 
nion that the application could not be granted, inasmuch as the execution of the decrees 
was then barred by limitation, referred the case to the High Court under s. 617 of the 
Civil Procedure Code (Act XIV. <4 1882). Held that the question could not be referred 
under s. G17 of the Civil Procedure Code Ql^t XIV. of 1882), as the order applied for to 
the Subordinate Judge was appealable undbas. 2 of the Code. The question raised by 
the application relat^ to the .satisfaction of \ho decree within tho meaning of s. 244 of 
the Code. — Bangji v. Harjivan, I. L. B., 11 Bo^. 57. [July 22, 1886.] 

Court may paaadocreo eon- . 6l8r Th^ourt may either stay the proved- Extendiu^ to 
tingont upon opinion of High ings or proceofl m the case notwithstanding such provincial s. 
Court. ^ reference, and ma;^pas« a decree or order contin- 

gent upon the opinion of the High Court on the ppint referred ; 

but no execution shall be issued, property sold, or f arson imprisoned in 
any case in which such reference is 'made untit the receipt of a copy of tho 
judgipent of the High Court upon such reference.* 

619. The High Court fihall hear the parties to the case in whichwthe re- 

Judgment of High Court to 

be transmitted, and cast dis- pleaders, |ind shall decide the point so referred, 
posed of accordingly. and shall transmit a copy of its judgment, under 

the sigrfbture of tho Registrar, to the Cqurt by which the refisrence was 
made ; and such Court shall, on the receipt thereof, proceed to dispose of tho 
caso in conformity with the decision of the High Court. 

• • * 

The High Court has no power to review a judgment passed by it on a reference from 
a Subordinate Judge with Small Cause Court lowers. Cl. c of s. 023 of tjio Code 
of Civil ProcedSre (Act XIV. of 1882) allows of a review of judgment on a roforenoo 
only from a Court of Small Cruises. The judgiflent of the High Court -in audh a caso is 
not a decree or order .within the moaning of ol. b of th« section, but is simply a state- 
ment of the grounds, in conformity with which the lower Court is to dispose of the'ease, 
a8provided^y8.6l9. — R4mohaiidraBab4ji®. Sit4r|m Vinfiyak, I. L. B., loBom. 68. [July^ 

23, 1885.] * 

. Cctoof referunce tolDgh 620- .Owts any) cotj|equent on a Reference 
Court foDr the opinion of^the High Court shall be costs 

in the case. 

621. When a case is referred to the High Court under this chapter, tho 

Power to alter, &o., c|#oreo 9 High Oourt may return tho case for amendment, 
of Court making reference. and may alter, cancel, or set aside any decree or 
order which the High Oourt making the reference has passed in the case out 
of which the reference arose, and make such order as it thiiAs fit. 


Ditto. 


Ditto. 

Ditto. 
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622 . The High Oourt may call for the record of any ease in which no 
Povwrtocallfor record of appeal lies to the High Court, if. the Court by 
coses not appealable to High ^hich the case was decided appcM’Sito have exer- 
, ' eked* a jurisdiction not vested in it by law, or to 

have failed to exercise a jurisdiction so* vested, or tc^^have acted in the exer- 
cise of its jlnsdiction ** illegally or'’ ** with ipaterial irregularity; i^nd may pas» 
such order in the cascTUs the .High Court thinks ht. 

f . • ” c • 


* Whebe anrapplication was made for the issue oTexccution of decree, and the District 
Munsif made an order refusing execution, the decree being oira passed n'ot in a regular 
suit, and goxemed by the ouo-year limitation, and the Subordinate Judge on appeal revers- 
ed the Munsif’s order, applying the three years’ limitation, by the High Court that^ 
t as Act X. of 1877, s. 68?, provided that orders ps&sed in appeal from orders under s. 244 
should be final, no second appeal lay ; and that the High Court could not interfere under 
H. 622, as the Judge had jurisdictiou to hear the appeal. — Suryaprakasa Bai» 

D. Vaisya Sanny&siti^zu, I. Li R., 1 Mad. 401. [Sep. 16, 18'?r.], 

The purchaser ht a sale hyi public auction did, by tlie 'exercise of / fraud and' 
collusion with the agent of the execution-creditor (though without the creditor’s per- 
sonal knowledge), succeed in becoming the purchaser at a depreciated value. There* 
was no material irregularity in publishing or conducting tho sale. JffM that the- 
Court which ordered the sale had jurisdiction tc^refuse to confirm the sale on the ground 
of the fraud practised by the agent of the exein^ion-creditor and the puifehaser Held also* 
that the High Court had power under s. 62^^f Act X. of 1877 to rescind tl^ order made* 
by the Court of first instance confirming fne sale. Held by Kernan, J. — ^That the party 
defrauded out not to be referred to brir^- a regular suit. 'Hie question ought to be de- 
cided at once on motion in the original G,tuso. Held by Muttusdrai Ayydr, J., that fraud 
was a valid ground of rqlief on petition ^^hen it related to tho irunle in which the auctiour 
was held, and the purchtiser was a party to it, but it wa.s doubtful whether fraud was a 
ground of* relief on petition when it was' a remote cause of tho sale. — Subbaji Rap 
Sn'nivasa Rdu and Pulliah, I. £. Bn/l Mad. 264.' L«Tan. 19, 1630.] 

An application to f uo as a pauper having been refused on the ground that the suit was* 
barred by limitation) the High Caurt, on revision, permitted the applicant to renew his 
a])plication to the Court below. The Subordinate Judge verbally reje^ited this secon<i 
application, stating that he would deliver a written judgment. ’Before the writtep, judg- 
ment was delivered, the applicant offered to pay the usual court-fees (although not actu- 
ally tendering them at the time), and a.skcd that the petition might be taken as a plaint 
filed on the date of the first application. This offer was mentioned and refused in the 
written judgment. Reid, on tho case coming up to the High Cou^t under Aot X. of 1877^ 
s. 622, that the circumstances of the case were ifot such as would justify tho Court in inter- 
fering under that section.— Ramahai Bing v. Maniram, I. L. R., 5 Cal. 807. TFeb. 18, 
1880.] 

Certain immoveable property was, or the 16th Pehrnary 1879, notified for sale under 
a decree of a Civil Court on the loth March following, so that only 29, instead of 30, days 
elapsed between the day of the sale and the notification. The sale having taken place, the 
execution-debtor applied to the Deputy Commissioner to set it aside upon the ground that 
the sale was illegal, the requirements of Act X. of 1877, s. 290, being esfential to its vali- 
dity. Upon that ^roudJ the sale was aside as illegal by the !^uty Commissioner. 
On appeal, the Judicial Commissioner reversed this decision, on th^ ground that the fact 
of the sale having Wken place 'So instead of 30 days after the n^^ffcation was merely an 
irregularity, and that, as the execution-debtor had n 9 t shown that he had suffered any 
< damage from the irregularity, the sale ^ugbt to be confirmed. An applioatioU was then 


I ■ 

• S. 622, in its application to the territoriAi to which the Panjdb Courts Act (XVIII. of 1884) 
extends, shall be read as if the words ^ illegally or ” were omitted, and for the purposes of that 
section no appeal shall be deemed to lie from the appellate decree of a Divisional Court to the 
Chief Court when tbf case does nod fall under cl. a, cl. b, or ol. o of s. 40, and an application 
under ol. D of that sei^on has been refused. ^Panjdb Courts Aot fXVlII.vof 1864), s. 70. If 
the Court, on ah application ipider s» 622 ot tho Civii Procedure Code, on which a fee has been 
paid under the last preceding section, sets aside or modefies the decrie or order of a Subordi- 
nate Court, or remands tbo ease for a fresh decisbn, it may grant to the applicant a certificate 
authorisiDg him to receive back from the Collector the full amount of fee paid on the applica- 
tion, or any smaller amount which, wHb regard to the circumstance of tho case, it may think 
proper to order to be refunded. —Pan jdb Courts Act (XVlll. of 1864), s. 72, 
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made to a division Bench of the High Court to set aside the order of the Judicial Com- 
iqissioner confirming the sale, upon the ground that it was manifestly erroneous, and tho 
Blvisidli Bench referred the question to a Full Bench : Whether, assuming the require- 
ments of B. 2904o TO pssential to the validity of a 8ale,.tlfe High Court had any power, 
either under 24 and 25 Yip., o. 105, s. 15, or Act X. df UB77, s. 622, as Amended, to set 
aside the Judicial Commisl^ner’s oafier. Seld by the Full Bench, without answering tho 
question referred, that, assimiing tho requirements of s. 290 to bo essential, t^High Court 
had a right, u#der its summary powers* to set aside the •sale it^lf, notwithstanding (and 
apart from the question^ whether it would set aside) the order ^f the Judicial Commis- 
sioner.— re BhekraJKeori, 1. L. 5 Cal. 878. [April 5, 1880.]’ • ^ ^ 


When a Court has refused to file an award upon an application under sf 625, Civn 
Procedure Code, no appeal Jies against such decision, which is An order, and iftt a doOrOe 
hut the High Court can interfere under s. 622. An award made under s. 626, whicii ib 
partly within and partly exceeds the terftis of the submission to*arbitration, cannot be en- • 
'forced by summary procedure under s. 526 as to such portion as does not exceed those 
terms. To refer td arbitration questions arising on the constructian^^MHfi award and ques- 
left undecided by it ia.a matter beyond the scope o6 an agrdlliiKnt to submit to a 
senile for the future matiagement of a d4vasam as regards conduct^of suits, granting of 
demises, ctlfetodji^f property, collection of rents, appoinflnent and removal of servants, and 
defrayment of OOTrent expenditure. — B. By. Mana Vikrama, Zamorin, MahAraja Bahadur 
of Calicut c. Malliohery Kristnan Nimbudri, I. L. B., 3 Mad. 68. [July 26, 1880.] 

Per Pearson, J., Oldfield, J., ^ndB^aight, J. — When, under s. 622 of Act X. of 
1877, the High Court has called for the rel^d of a case in which no appeal lies to it, it 
may, under that section, pass any order in soqh case which it might pass if it dealt with 
the case as a second appeal under chap. 42 of thlr^ct. Per Stuart, 0. J. — The High Court 
may, under that section, pass in such case any (Wer, whether in regard to fact or law, as 
It thinks proper. Where, in a case of the execu»n of a decree in which no second ap,peal 
lay to the High Court, the Appellate Court helm on the constriction of the decree, that 
it awarded interest on the principal amount of^e decree, the High Court, under s. 622 
•nf Act X. of 1877, holding that tUb Appqjl^t^ Court has misconstrued the decree, and that 
the decree did not award such interest, modified the d^der of tho Appellate Court accord- 
ingly. — In the Matter of the Petition of Moulvi Muhammad o. Syed Husain, I. L. B., 

Z All. 203 (F. B.). [Aug. 18, 1880.] 


It is only on the application of a party interested that, the High Court oan aot as a 
Oourt gf Bevision under s.* 622 of tho Civil Procedure Code. Accordingly, where a Munsif, 
cousideririg that the Subordinate^ Judge had acted without jurisdiction in sqtting asido, on 
Appeal, certain orders made by him, brought the matter to the knowledge of ♦’leTDistrict 
Judge, who took the same view, and tho latter referred the case to 1j;ie High Court under 
that section, it was he]^ that tho Court had no power to interfere. — Mahomed Foyez 
Chowdhry, 7 C. L. B. 191. [Aug. 20, 1880.] 

S hAtituted a suit against T in the Court af the Assistant Collector* of the first 
Dlass, who dismissed the suit. On appeal by S ^lo District Court gave her a decree. On 
second appeal by T the High Court held that, as tho suilr was one of the nature cognizable 
in a Court of Small Causes, a second appeal w'ould not lie in tho case, and dismissed i4. T 
thereupon applied te the High Court to set aside, under the provisions of s. 622 of Act X. 
of 1877, the proceedings of both tTie lower Courts, on the ground that both thoscb Courts 
had exorcised a jurisdiction not vested in them by law. Held that the High Court was 
oompetent to entertaii^uch application, and to'quashthe proceedings df botlf the lower 
Courts under the provisions of s. 622 of Act X. of 1877, anePthe proceedings of both those 
Courts should be quash^ft. Observations by Stuart, C. J., on the powers o( revision of the 
High CouvlP under s. 622 of Act of 1877. — Sarnam Tgwari v, Sakina Bibi, 1 .L. B., « 
B All. 417. [Jan. 4, 1881.] • 

The discretionary ^lowor of a Civil Courts befoTe or again||b which an offence men- 
ttened in s. 468 or 469 of Act X. «f 1872 is alleged to have been committed, to grant or 
withhold sanction to the prosecution for such dffendb, is not subject television by the 
High Court under s. 622 of Act X. of 1877. — In the Matter of the^Petition of Madho 
Prasad, I. L. B., 3^11. 508. [Feb. 1, 1881.] 

The rule of Engli^ practice whioff prevents a minor from instituting a suit inf&rmA 
pauperis through his D&t friend, unless he gives proof not only that he is himself a pau^ 
per, but that the next friend is a pauper, and that he oannot get any substantial person to 
act as his next friend, is not to bo found in, or deduced from, the provisions of the Civil 
Procedure Code.^-Yenkatanaras&yju «. Aohemnu, I. L. B.. 3 Mad. 8. [Feb. 28, 1681.] 
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AFTEB a mortf^ago had been foreclosed ^der the provisions of Regulation XVII. of 
1806, the representative of the mortgiigor deposited the mortgage-money in Gourti. The 
District Judge ordered that th^. money shquljbe paid to the mortgagef^bn the ground that 
the mortgagor had not been persoua^y served with the notice required by U, 8 of that Begu- 
latioi^ a^id that it did not appeal that she had been ^ware of tfe foreclosure-proceedings. 
The District Judge sq^bsequently ordered tKO mortgkgeo, was in possession of the 
mortgaged tr»perty under the t^rm of the mortgage, to surrender the itroperty. The 
mortgagee applied to the«S[igh Court to revise these orders under s. 622 of Act X. of 1877. 
Meld that the application: was entertainable under the provisions *of that section, and that 
the orders of thp District Judge were made without jurisdiction, and should be set aside. 
-^Hazari lial v, Kheru^Rai, I. L. R., 3 AIL. 576. [Mar. 25, 1881.] « 

A AND B, both of xfhom set up a claim to certain land, brought separate rent-suits 
against the tenants. In fono bf those suits did t^e amount claimed exceed Rs. 100. Sub- 
sequently to the institution of the rent-suit, A sued B to establish his title to the land in 
dispute. The Dtii^ict Judge, before whom the rent-suit came on appeal, allowed them to 
stand over until tb^dTlasion in the suit between A and B. That suit was decided in favour 
of B, ^nd the JiidiJe then decided the rent-suits instituted by ifin* bis favour, and dismiss iu 
the suUs instituted by A. Held Ijhat no second appeal would lie in the rent-quits, as no 
question of title between parties having conflicting claims ^as decided iivtaem." JTcWalso 
that there was no such irregularity on the part of the District Judge in the course which 
he pursued, of making his decision in the rent-sq}^' depend upon the decision in the suit 
to establish title, as would justify the Court in i^iterfering under a. 622 of the Civil Pro- 
cedure Code. 8. 102 of Beng. Act 186f' was enacted in order -to protect 

parties in the position of raiyal^-defendants^^d to prevent their being dragged up to the 
High Court in cases whore the decree or ^mand is under Rs. 100. In such cases the 
decree is intended to have the same effect that of the Small Cause Court. — Doorga Karain 
Sen^ff. Ram Lall Chhutar, I. L. R., 7 Ofj. 330. [May 10, 1881.] 

No Court, other thUn a Court of Apf>eal or'a High Court acting under s. 622, can dis- 
charge ail order of attachment issued by inother Courts Where a claimant to property 
attached in execution of a decree .*i^ervenos, bin. fails to get the order of attachment set 
aside, and is compelled to bring a suit to establish his right, the discharge of the order of 
attachment cannot prosporly bb asked for in such suit. The intervener, having established 
his title by declaratory^ decree or otherwise, should then carry the decree to the Court by* 
which the order of attachment was issued, and such Court is bound to recognize the adju- 
dication, and govern itsel f aoooi^dingly . Narayanrav Damedar v, Balkrishna Mahadev Gadre 
(I. L. R., 4 Bora. 529) followed, — Kohusherri Illath Narainan and another v. Kolasherri 
Illath Nilakaiidan Nambudri and another, 1. L. R., 4 Mud. 131. [Sep. 2, 1881.] 

S. 9 of the Specific Relief Act does not prohibit a rehearing under s. 105 of the Code 
of Civil Procedure. A rehearing differs widely from a review, li. High Court can inter- 
fere under s. 622 of the Code of Civil Procedure without an application made to it by a 
party to a sUit, — Andrew Authony v. Jlov. J. M. Dupont, I. It, R., 4 Mad. 217. *' [Sep. 30, 
1881.] 

Whbue an auotion-purohaffer applied to tho High Court to set aside, in the exorcise 
of ito powers under s. 622 of the Civil JProcedure Code, an order sqtiting aside a sale of 
immoveable property in exooiition of a decree, on tbo ground that such order was illegal, 
Buch appli(*ation being made nearly seventeen months after the date of such order, the 
Court, having regard toathe time that had elapsed before such application was made, re- 
fused tio iliterfetb. — In tho Matter of the Petition of Du^ga Pnrad ®. Shoo Charan lial. 
I. 4 R., 4 All. 154. [Doc. 7; 1881.] 

Where aTJourt impropoijy refuel to amend a (Tooree, which was at varif^oe with the 
judgment, held that in so acting the Court bad acted in tho exercise of its jurisdiction ille- 
gally and with material irregularity, within the meaning of s. 622 of the Civil Procedure 
Code, and its order was l^onsequontly subjdut to revision under that section. On tho quqp- 
tiou whether the High Court sliouVl refrain from exercising its powers under s. 622 by 
reason of the Rtig time which had elapsed from the date of the decree, held that the peti- 
tioner was not ifaiifry chargeablb with laches.— Balmakuud v, Sheo Jatan Lai. I. L. R.. 6 
All. 125. [Mar. 15, 1882.] ^ * 

After a decree had been made ex parie, the defendant apl^ciod to have it set aside. 
Tho Subordinate Judge Vef used the application, but^his order was reversed by the District 
Judge. that the order of the District Judge was final under s. 588, and that no 

second appeal woi^ld lie ; nor would the Court interfere under s. 622 of the Code. — Aubi* 
nash Cbunder Mookeirjee v, Malrtin, I. L. R,, 8 Cal. 832. [April 13, 1882.] 
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Si 522 of the Code of Civil Procedure, 1877, which provides thnl no appeal shall lie 
from .a decree upon an award, except in so far as the decree is in excess of, or not ii] accord-* 
once with, the awcid, assumes that the award has been regularly and proporlj’ ^mesed by. 
arbitrators duljP appoUitedi Where two of five arbitrators nominated bj the parties to a 
suit and appointed by th% Court liajjl not consented beforh, after apimiutmentp declined 
to act, and the Court appointed tvi^ arbitrjttors in their place against Jibe consent of one of 
the parties ta the suit, held that, under the oirc urns tan cos, tho*appoiiitm^t of the new 
arbitrators was not warranted by the firovisions of a, ^0 of thf Code of Civil Procedure, 
and the order of referenoe 4o«such arbitrators, tho awdrd made by .ih^, and iho decree 
passed Upon the award, were illegal* Held also that tho High Court could set asi4e ^he 
decree under the powers given by s. 023 of the Code of Civil* Procedufo. — J^ugardin jg. 
Moidin, I* L. 11., 6 Mad. 414. [April 13, 1882. J ^ ^ 

A fjessoN claiming to bo a co-sharer in certain undivid^Q immoveable property, « 
share of which had been sold in exocurton of a decree, objected to the confirmation of the • ' 
sale in favour of tho person recorded as tho auction-purchaser, and prayed that it might be 
oonfirmod in his favour, with reference to the provisions of s. 3H^ Civil Procedure 

r^ode. The Court disailo^ed the objection, and confirmed tho sale \ ^favour of the auc^ 
tiohsip^U^^d^er. The objector theroui>on applied to tho High Coujrt for revisioiw of tho 
order ofn>«s44l^ Court under #. 622 of the Civil Procedure Code. Held that, having 
been allowed to otfiwsti tin the con firmation of the .sale, and treat.ed as a party to the proceed- 
ing held therein, it wasoompiBBb'M.^^ him to make such application, notwithstanding that 
he was not one of the persons meutioi^l in s. 311 of tho Code ; that there being no appeal 
in the case, so far as he was conc«i‘iicd7 *]ic High Court wius competent to entertain tho 
application under s, 622 of tho Code ; but i.'\at, as he was not one of tho persons who was 
competent to avail himself of the provisions o/.^s. 311, ho had no locus standi to justify his 
application to the lower Court, and the applicai\pn for revision must therefore be dismiss- 
ed. — Bishoshar Kuar o. Ilari Singh, T. L. R., 5 *yi. 42. [July 18, 1882. j 

An order under s. 251 of the Civil Brocodu^o Code, setting aside an award, made on a 
reference to arbitration in the course of a sui ^nder chap. 37 of tlio Code, on yie ground 
of the arbitrator’s nii.sconducfc, vi not subject no revi.‘<ioii liy the High Court in the exer- 
cise of the powers conferrad on it by s. 022 of theCed.8. — Chattar Singh i?. Lekhraj Singh, 

I. L* R.j 5 All. 293. [Peb. 1. 1883.] • 

A Division Bench (Pin hey and I^atuihhai Haridas, JJ.) of flie*lligli Court referred 
the following question for the determination of the Full Bejich ; “Whether tho High 
Court should exercise its* extniordi nary jurisdiction undcr*a. 622 r)f tho Code of Civil Pro- 
cedurS, or otherwise, on behalf of persons who feci tlioinselve.s aggrieved by, orders passed 
by Courts below in cases in wlflch it appears tho law has specilically presrnbed* another 
remedy by suit or otherwise ? ” Held ihat the question did not aluiit otf i precise cate- 
gorical reply ; that the High Court could not impose on d.^clf liniitLptions williout nsgard to 
circumstances ; but thfft the general prinoljiles governing the exoivise, by the High Court, 
of its visitatorial or superintendiug powers to be dt.t.uc.od from a general .survey of the 
authorities on the subject might bo reduced to thc^'orm of tlie following seven*propositions, 
the fifth of which would ordinarily govern in the class of cases alluded to in the question : — 
(1.) The visitatorial or superintending power oi the Uitfii Court i.s so necessary, and almost 
indisponsabje, that it is not to be wholly excluded even by a clause in a Statute withdrawing 
cases under tho Statute from its control. Wlieu sucli a Statute has beeu made a mere 
pretext, or has been wholly misaftjlied, the «!ase will be treated as one not really arising 
under the Statute, but on an evasion or perversion of the 81 a tut ^ and, a.s su(;h, subject to 
tho general control the Court. (2.) TIio Court, having called up the rewrd or pro- 
ceedings of a Rubordinata Court, will itself investigate tho limts on wliiph a jurisdiction has 
been assumed or declintM ; on which it depend.^ whether the subordinate Court could or 
could not legally deal with the matter in question, either at all or on tho principle to which 
it has referred the case ; or according to which its%node of inquiry or of aciiou ma^^or may* 
not have been in contradiction rather than obedicMiye to the rules or procedyro, or the 
principles implied in tflem, to such a material Extent as to dofeatithe purpo.so of the law* 

(3) If the Court finds that the efternal conditions jurisdiction, of investigation, and of 
command, have been satisfied by the inferior Court, it will not snbstitaite its own ap- 
preciation of evidence, or its own judgmoiit thereon, for the deterniini^tioq of the inferior 
Court, in any matter committed by the I^egislature to tho disijfetiou of such Court. ^4) 
Where an appeal is provided, the Court will not interfere by any peremptory order with 
the ordinary course of adjudication, save in cases wherein a dofej^t of the law and a grava 
Vvfjug ore manifevst. and are irremcsltable by the regular procedure. (6.) Where a d^rea 
ar order of a siiboramate Court is declared by the law to be, for its own purposes^ final or 
aoaeluvive, though in ite nature provisional, as subject to displacemeuv by tho deoree ut 

O p. 6a. 
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another more formal suit^ the Court will have ro^ard to the intention of the Lofarifllature that 
promptness and certainty should, in such cases, be in some measure accepted insti^ad of 
judicial perfection.* It will rectify the proceedings of the inferior Court ^hcre the extrinsic 
conditions of its legal activity have’plainly been infringed ; but \vhere the* alleged or ap- 
parent erlpr consists in a misap^re^iation of evidence, orrinisconstruiction of the law, intrinsic 
to the inquiry and decision, it will respect the liitendod^ hnalitjn and vnll intervene per- 
emptorily onlJO^when it is manifost Jihat by the ordiiyiry and prescribed metho^ an adequate 
remedy, or the intended rafiedy, cannot be had. (6.) The Court will, in all cases, regard 
its exercise of the etotraordhiary jurisdiction as discretional, ^ifd subject to considerations 
of tho*importanc^ of the particular cose, or of the priir^iplo involved in it, of delay on the 
part of an applicant, and, of his merits with respect to the case in. which the interference 
of the Court I’s sought. Should other special causes appear for or against the Court’s in- 
tervention, duo weight is to be given to them, regard being alwdys had to the principles 
.already ouunciatod. (7.) ffhe Court will “ seduloH-Mly abstain ” from making any order 
or refusing to make it on grounds the appreciation of which is exclusively assigned by law 
to some other auth^ijy, provided the legal compctouco be exercised in good faith on matters 
that may rcasonablylntfy ^understood as within its lawful ranges — Shiv4 Ndthaji o. Jornii 
K4shin;y^h, I. L. R.* 7 Bom. 341. [July 6, 1883.] ’ 

An order under s. 335 of the Civil Procedure Codeds subject to rovisi^ >y-£'fto"High 
Court under B. 622 of that Code. Shiva Nathaji v, Joma Kashinat|i R., 7 Bom. 

841) followed, — Sheoraj Singh «. Bauwiirl Bas, I. L. All: 1727 [Jan. 22, 1884.] 

An order under s. 26 of the Civil Procedin< Code, transferring a suit in which an 
appeal would lie from the decree made therein, k'liot siftjeot to revision by the High Court 
under s. 622.— Farid Ahmad «. Bulari Bibi, R., 6 All. 233. [Feb. i9, 1884.] 

A Court that has decided a suit ove^hich it had jurisdiction cannot, only on the 
ground that it has arrived at wrong d^sioti, be said to have exercised its jurisdiction 
illegally, or with material irregularity, i^thin the meaning of s. 622 of Act X. of 1877, 
as amended by s. 92 of Act XII. of 187iA — Anfir Hassan Khan v. Sheo Baksh Singh, I. 
li. R., 11 €al. 6. [June 20, 1884.J 

An order rejecting a membran^um of appeal’ as barred by limitation is a “ decree’* 
within the meanic^g of s. 2 of the Civil Procedure Code; it is "therefore appealable, and 
not open to revision b,y the High Court under s. C22 of the Code. Gajraj Singh v, Bhag- 
want Singh and BianatuUah (Weekly Notes, 1.883, p. 256) and Reg. v. Wajid Ali Shah 
(I. li. R., 6 All. 438) distinguished. — Gulab Rai v, Maugli Lai, 1. L. R., 7 All. 42. [June 29, 
1884.] 

In 1862 a suit for mosne-profitB was brought agai^nst certain persons as being tile 
heirs of ^one Romanath Lahiry, deceased, among whom were his widow and two infant 
sons. During the pendency of this suit the tw o iubint sons died ; and the widow was 
made a defendant os representing the estate of Jior deceased sons. ^The suit W'as decreed 
in favour of the plaintiffs in 1876 ; and on the plaintiffs applying for execution the widow 
objected that 5-lGth of the properties against which execution was sought, was»the pro- 
perty of her adopted son whom she alleged to have adopted in 1874 ; the adopted son wae 
not made a party to the suit ; this objection was overruled, hut the same objection was 
taken by the adopted son tlirouglf his natural father as hi.s guardian and next friend, and 
the Court released the 5-16th share from aXtachment, and allowed the objection. Against 
this order some of the plaintiffs appealed, but pending the appeal another of the plaint- 
iffs applied to the High Court under s. 622 of the Code of Civil Pro(;^dure to have the 
order sot aside. The Go^rt, whilst refusing to interfere with the order, inasmuch as there 
appeared to bo n6 material irregularity tlicroin, pointed oud to theiJower Court that the 
decree of 1875 having been ^itainod on account of a debt of ^•omanath Lahiry*B, and 
being against t^he widow as representing her husbai^d’s (Romaoath’s) estate, the estate 
r would be answerable for the de^it, w^hether the widow or the adopted son repmented the 
estate, •supposing the decree to have been properly obtained. The principle in Isban 
Chunder fitter v. Buk^ Ali Soud:egur (I^arsh. 614) followed. — fktish Chunder Lahiry 
V. Nil Comul Lahiry, I. L. K., 11 Cal. 45, [Sep. 10, lJi34.] 

In any cas® where there is a disregard of the law amounting to an excess of jurisdic- 
tion, or a perversiop of the purposes of the Legislature, the High Court will interfere 
under its extraordinary jurisdiction where no other rem^y is available. — Dfigdus4 Tilak- 
chand v, Bhukan Govind Shqt, I. L. R., 9 Bom. 8£. [Sep. 16, 1884.] 

The opponents hack obtained a decree for the possession of certain land against the 
brother and father of the applicants in the Court <bf the M4mlatd4r at Karld, in the 
B&t4ra District, "’{he applicants were not parties to the suit. The decree was executed, 
and the opponents were put into possession. Thereupon the applicants, on the 19th May 
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2884, presented a petition in the Mamlatddr’s Court, under s. 4 of Bombay Act III. of 
1878, alleging that they had been in actual possession of the lands, and had been ousted 
from them in exe^/Ution of the decree, and praying thatAhoy might bo again pi\t into 
possession. The Miiialatd^r was of opinion that the matter was res judicata^ and dismissed ‘ 
the petition. He relied on a circular of the Executive dpvemment as his outhority. The 
applicants applied to the High CoikPt undeis its oxtraordinsfr^ jurisdiction. He^ that it 
was not a case for the exeroiso of tbo extraordinary jurisdiction of the High Court. The 
Mdinlatdir \As, no doubt, guilty of a«foruial error. In the exercise of hit^udiciul func-^ 
tioDS he was bound to.be jjfoverued by the law as he^ unders'lDbod it, or as it had been 
expounded by superior judicial authority, not nm it was undorslood 'or%xpouudod by *uq- 
Judicial persoi)^. This, however, was merely an irregularity on the part ef the M4ixMatd4r 
not apparently involving an injustice to the applicants, who might bring a suit oqi tliHr/ 
title if they had a titlcw'— Naii& Bayaji e. Fimdurang V^adev, I. I/. B.,e9 BoW. 

[Sep. 16, 1884. J • 

8, HAVING mortgaged land to K as security for a debt, sol3 it to V, who undertook to* 
pay the debt. K, alleging that C had undertaken either to make Y pay the debt or to 
execute a mortgage of his own land to secure its repayment, and V had dispossessed 
V, and ^ id recover the debt by sale of tlA land motu^i^ged, mesne-profita 
fromr?xyid costs from S, V, and C. The District A^jinaif decreed payment aguinst S j 
me8ne-prolits7«BH4aJ.^ default “of payment by S, a sale of the land against V ; and costs 
against 8, V, against this decree. The Subordinate Judge found 

that the debt bad been paid/am^'^^)^ that, even if the debt had not been paid, K had no 
cause of action against Y or S, but, icSi;» all, against C, and dismissed the suit as against Y. 
The Subordinate Judge also held Hfiat he had no jurisdiction to interfere with the decree 
against S, and saw no reason to interfere with the decree against 0. S appealed against 
this decree. Jleld that, even if S was not entitled to appeal in order to have the decree 
against him set aside, the error of the Subordinate J udge could be corrected under s. 622P 
of the Code of Civil Procedure by a direction to' exorcise the discretionary power given by 
8 . 544 of the said Code. — Seshudri v. Kri^hiian, 1. L. K., 8 Mad. 192. [Nov. 17, 1884.] 

A decrkh: pa.ssed by a Subordinate J udge .^poii a bond, in which certain ipimoveable 
property was mortgaged, was, In acoegdanesf^with tlie j;ule» made by the lioSil Govern- 
ment under s. 320 of the Civil Frouo(fure Code, trawfl^rrod to the Collector for execution^ 
A sale in exeoutiou took place, and the Collector gave the piirchaso**^ eertifioato of the 
ealo. Upon this certificate the purchaser applied to the Subordiaa^ Judge to give him 
possession of a larger amount of property than that sT>ecific(l in the certificate, and, upon 
the refusal of the Court .to do so, applied to tho Collector, to amend the certificate. The 
amendment having boon made as desired, tho purcliascr again applied to the Subordinate 
Judge for possession of the ai^iount claimed by him, and the Subordinate Judge again 
rejected the application, holding that only tiic lesser amount had been sph' In (fxecution 
of the decree. Jffeld that, with reforenoo to the second paragciph of rale 19 of the 
rules framed by the Local Government uigler s. 329 of tho Civil rrooeduro Code, regard- 
ing tho transmission, execution, and retransmissioi. of decrees, and published in the 
N.-W. B. and Oudh Gazette of tho 4th September 18S0, tho matter of delivery to tho pur- 
ohasor was within the jurisdiction of tho Subordiflato Judge, notwithstanding the terms 
of s. 320, and notwithstanding the ruling of«tlie Full Bench in Madho Prasad v, Hansa 
Kaur (I, Ij. R., 5 All. 314). STeld also that, inasmuch at tho Subordinate Judge had juris- 
diction lo decide 4ho question, and inasmuch as, even if his decision were wrong, tho pur- 
chaser had a remedy by bringingaa regular suit, tho matter did not fall with s. 622 of the 
Civil Procedure Code, so as to call for the interference of the High Court intf'evision. 
Shivanathaji v. Joma Kashinath (1. L. B., 7 Bom 341) and Aeuir Hassan Khan v. Shoo 
Baksh Singh (I. L. B., 11 Call 6) referred to.— Sundar Das v, Mansa RSm, I. f/. R., 7 AIL 
407. [Dec. 16, 1884.].* • 

Per (Ndfleld, J. — Wheu an oi4ginal decree is amended under s. 206 of tho Civil Pro- 
cedure Code, it, as amended, is the decree in the fuit ; an(f an appeal, tliereforo, lie^ from Of 
under the provisions of s. 540, when the validity of the amendment can be questioned. 
.The matter of amending a docree under s.*2b6 aoes not by Jtself constitute a “ case ” 
within the meaning of s. 622 of*the Civil Procedure Code, but forms part of tho pro- 
ceedings in the suit in which the decree is made. JECeld, therefore, per pidfiold, J., that, 
where au original decree, which was appealable, was amended by t^o Court of first in- 
stance, under 8.^06 of tho Civil Procedure Code, the High Court had no^ power to revise 
such amendment under s. 622 of the <^de. Per Mahmood, J. — An order passed under 
8. 206 amending a drareo is a separate adjudication, and is not yierely a part of the origi- 
nal decree, and oannot alter its date; and such an order is not appealable under s. 588 of 
the Code. Such an order, therefore, can be revised by the High Court under b. 622.—- 
ftighonath Das r. Bai Kumar, I. L. B., 7 All. 276. [Deo. 22, 1884.]* 
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A Dibtbict Judge, by an order psissed under s. 206 of the Civil Procedure Code, 
altered a decree passed 'bj his preflecossor in the terms, “I dismiss the appeal,” to read 
** 1 accept the apfjeal,” on the jiound that his predecessor had obviously meant to that 
he accepted the appeal, and that the decree as it stood failed to give efiEpet to the judg- 
nieut. Per Oldfield, J. — That the drder passed by the Judge under s. 206 could not be 
made the subject of reviHion^hy the High Court iiMer s G& of the Civil Prooeduipo 
Code, becauspthereVas^Hn appeal from the amended decree, vftiich became the decree in 
the suit, ano^uperseded the original decree. Pi^‘ Malimood, J. — That al order passed 
under s, 206 of the Cjvil procedure Code constituted an acyi^icatjoii separate from that 
concluded by a dSbree under the Code passe<l after Uio parties had been heard and evi- 
dehed taken, and that order in the present case*^ wsis therefore a sop^ralo adjudio^ 
tion, and \ViEs not appealable under s. 588. Also that, in saying Mjat by “ dismissed,” his 
predecessor Iheant ‘'decree,*' the Judge had altered the decree jii a manner not warrant- 
ed by the terms of s. 20f>, that he had, therefore, exercised his jurisdiction “illegally and 
'•with material irregularity'^ within the meaning of s. 622 of the Code, and that the Court 
was consequently competent to revise his order. Raghunath Das «. Raj Kumar (I. L, 
R., 7 All. 276) reftr^ed to. — Surta ». Ganga, I. L. R., 7 All. 411. [Jan. 14, 1885.] 

TfjE plaintiff brought a suit in the ralcutta Court of Small Opuses to recover 
agos for trespass to certain immoveUrblo proi>ertv of \vhu;li lij; proved he was pv^pUssession. 
The defendant contended that such a suit was one for the determinaticT?^ a right to, or 
interest in, immoveable property, and was therefore not y.'-^.SisvIvra,me in the Small Cause 
Court. Held the Court had juristUction to enter ty^*rsucb a^uit. — Peary MohunGhosaul 
V. Harrau Chuiider Gaugooly, I. L. ll., 11 Cal. 264. [^Mar. 2, 1885.] 

A WBONO decision on a question of res jvdicata is not a subject for tlie interference 
of the High Court under s, 622 of the Code of Civil Proceduro (Act XIV. of 1882). — Hari 
Bhikaji v. NAro Vishvanath, I. L. R., 9 l^ni. 4:>2. [JMar. IS. 1885.J 

'P^HEBE ati application for leave to ste as a pauper was rejected with reference to 
B. 407 (c) of the Civil Pnocedurc Code onltlie greund that the claim was barred by limita- 
tion, and t^aereforo the upplicani laid no rMit to s\ie, //vld by the Pull Boiioh that the 
Court had acted within his powers, and >hat itsJurisUiction not having boon exercised 
illegally or with material irregularit^f ‘the High (/ourt had noi. power of interference in 
revision under e. 1322 of the Civil Procedure Code. Amir llassan Khan v. Sheo Baksh 
Singh (I. L. R., 11 Cf-l.'O) referred to. The terms of s. 4-07 (c) of the Code must not be 
road as limiting the Court’s discretion to merely^iscertainiiig whether the “ right to sue” 
arose within its jurisdiction, but have a more extended incaning,. namely, that an appli- 
cant must make out that he has a good subsisting cause of aittiou, capable of enforce- 
ment in Court, and calling for an answer, and not barred A)y the law of limitation or any 
other law. Per Mahmood, J. — The word “ case ” as used in s. G22 of the Civil Proce- 
dure Code should be understood in its broadest and most ordinary sense, including all 
adjudications which might constitute the subject of appeal subjeettto the rules governing 
the exercise of the apj-ollate and rovisiotial jurisdictions respectively; and it compre- 
hends adjudications under s. *107, which fall under the same general category of adjudi- 
cations as Iho rejection of an ordinary j^Laint under s. 63 or s. 64. Phul Singh w. Jagan 
^"ath (Weekly Noie.s, 1883, p. 30)^, Bhulnechri Dutt v. Bidiadhis (Weekly Notes, 1882, 
p. 69), and Sital Sahu v. Buebu Ram (Wooklj^ Notes, 1882, p. 92), referred to. Also per 
Mahmood, J. — The provisions of s. 407 must be interpreted strictly, hiasmiich as they 
operate in derogation of the right possessed by evory litif^nt to seek the aid of the Courts 
of Justice ; and an exercise of jurisdiction under that section, when such .f^xercise of juris- 
diction is of>en to^tho objection of illegahtjv or material irregularity, would form a proper 
subject of revisiori by the High Court. Har Prasad v. Jafar A1P(I. L. R., 7 All. 345) 
and Ammal v. Nayuhu (I. L. il., 4 Mad. 323) referred to. — ClUttarpal Singh v. Raja 
Ram, I. L. R., 7«.A11. 661. [April 8, 1885.] * ^ 

* In a suit between A and B,**hoard tho 29th January 1883, a certain conveyance 
was filed v^sjth the plaint, but up to tlip hearing this oonveyauoe had been protected from 
discovery. B’s ooun-sel bird, however, had a^opy thereof delivered Co him at the time B*a 
written statement was being drawn,, and a copy briefed •'to him at the hearing. At the 
hearing A’s couivel stated that tho effect of the convoyanoo was to vest the entirety of a 
certain property jn A; this view Was accepted by B’s counsel, who did not read the con- 
vey anco. Tho qnly issue in tho case wa.s “ who was in possession of tlfe property,” and 
the Court decided this issue on the 5th February ifi favour of the jjaintiff. On the 26th 
February, B brouglit a ‘••ivt again.**! A to sot aside tJiis conveyance on the ground of fraud. 
And in certain proceedings in this case taken on the *3l8t March, B’s counsel discovered* 
as he alleged for th^ first time, that under the conveyance, a moiety of a seven-twenty- 
fourth share remained in B, Ou that day instruolioud wore givou to B’s counsel to draw 
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up a petition of review of the judgment of the 5tli February. This petition, owtug to the 
liuter Vacation, was not, and could not have been, presented till the i)th April. Held 
that tiie words “ suflicient reason ” in s. 623 of the Co^ should recejve a liberal cou- 
atruotion, and shouid be construed so as to do substantial justice to the parties ; that as in 
this oase it appeared to tiie Court that the constructiou placed upon thcT conve^aTice by 
B*8 counsel was the corr^ one, “stutlicieiil, reason had blfbn shown for makiu]^ the ap- 
plication. In deciding wnether li had shown “sufficient cause wifhin th^ meaning of 
s. 5 of the Lilli tatioQ Act for not in.-fkiug the application w|j;hin the time allowed by 
law, the Court, following t]jie principles laid down by* Bowei^ L.J., re Manchester 
Economic Building Society' (L. R., 2t Ch. 488), in its discretion, liom that “.sufficient 
cause” had bej^n shown by B. Antlerson a. Corporation of the Town o^ Calcutta 
R., 10 Cal. 415) distinguished. — In the Mitter of the Petition of Sedomon ; Gopahl Chun 
Lahiry v. Solomon, 1. L. 1{., 11 Cal. 767. [July 16, 1885. J • • 

In computing the period of cii;}ity^ino days from the date^f decree, within which an • 
application for review of judgment may be presented on payment of half the fee leviable 
on the plaint or memorandum of appeal (under art. .5 of sch. /. of tba Court Fees Act, 
1870), the time during the Court is closed for vacation cannot .he excluded. — In re 

Kofeayj:^. R., 9 Mad.J34. [July 28, 1885.] ^ » 

W HBR^aT&au yt^ prof ossfn n to act under s. 311 of the Code of Civil Procedure, set 
aside a sale in execnx!&ri''«j^«wi^uoe without proof of substantial injury having been 
Buffered by the applicant, held thal^^’^^ch order was passed without jurisdiction W'itliiri 
the meaning of s. 622 of the .said Cpde.'^ — Lakshmaiia ». Najimudin, I. .L. R., 9 Mad. 145. 
[Aug. 28, 1885.] • 

The plaintiffs obtained a decree in the Court of a Second-class Subordinate JnilLre 
for a sum less than Rs. 5,000, which, with Hixumiilations of inlerest, siibso([iieritl\ oxf'eed- 
cd Rs. 5,000. The plaintiffs applied in execution to recover the total amount. The appli- 
cation was rejected by the Subordinate Judge, on the ground that the Court had no jMiris- 
diotion under s. 21 of Act XI V. of 1869.* On sppeal, the District Judge made an order 
confirming the doci.sion of the Subordinate Ju^“e. The plaintiffs filed a seoouckappcul in 
the High Court. HM that no secoiij ajipoaPiay to High Court from such an order ; 
but, as the Subordinaic Jufige was wrong in rofusingj^o exercise hi.s jurisdiction, the High 
Court would give relief under the extraordinary jurisdictiiJn conferred by s. 622 of the 
Civil Procedure Code (Act XIV. of 1882).^ The subjoqji-matter of%hb suit was vviMiiu the 
jurisdictiou of the Subordinate Judge, and his jurisdiction continued, wluitcver might bo 
the result of tlio suit, in all such matters iu the suit a.s wero within bis cognizance, amongst 
which Vere matters in execution in the suit. The mere oircurastanco that the amount 
actually due by proces.s of accumulation exceeded Rs. 5,000 could not oust him f^om the 
jurisdiction he hitherto had over the suit. — Shamrav Paudoji v. Niloji R4m tji, I. L. R., 
10 Bom. 200. [Sep. 7, 1885.] • 

Thb definition of ^decree” ins. 2 of* the Civil ^*rocediirc Code means that where 
the proceeding of the Court finally disposes of tho suit, .so long as it remainsyipon the re- 
cord, it is a “ decree.” Held by the Full Bench tlwt an order pa.'«sed under s. 381 of the 
Civil Procedure Code, dismissing a suit for fai^ire by the plaintiff to furnish security for 
costs as ordered, Avas the decree in the suit, and appealable a.s such, and consequently was 
not open to revision by the High Court under s. 622 of the Code. — Williams (J . R.) v. 
Brown (T. A.), 1. L K., 8 All. 108. [Jau. 23, *1886.] 

A SUIT was instituted in tho Court of a Munsif to recover from the defendants a sum 
of !R8. 49, being tho amount due iindor a bond, -^nd which the pfUintiff allegec^ had been 
recovered on her acofiunt by*one of the defendants fro^i the obligor. Tho Munsif, 
being of opinion that the determination of the plaintiff’s right to* the bond involved 
the question of her heirship to Wie estate of a certain deceased person, and that 
oousequently the ease before him raised a question affecting tho title to ^Droperty ^xcoed- • 
ing Rs. 1,000 in value, held that he hud no jurisdiction to entertain tho suit, and accord- 
ingly returned the plaiwt for presentation tolho piPoper Court^nder s. 57 of ‘the Civil 
Procedure Code. Held by the Fall Bench that the Munsif had acted upon an erroneous 
view, as the only subject-matter of the suit was thff Rs. 49 ; that he had cousequently 
failed to exercise a jurisdiction vested in him, and the Court was therefore compe- 

tent to revise his ovder under s. 622 of tho Civil Procedure Code. The "result of Amir 
Hassan o. Sheo Baksli Singh (1. L. R., *1 Cal. 6) and Magni,Ram w. Jiwa‘ Lai (I. L. R., 

7 AU. 336) is that the Questions to which s. 622 of the Civil Procedure Code apj)lies are 
qujpioDB of jurisdiction only. Theiiieaniiig of the decision of flic Privy Council in the 
foaPbr case is that, if the Court has jurisdiction to hear and determine a suit, it has juris- 
^licIToD to hear and determine all questions which arise in it^ either of fiSot or law, and that 



446 SEF^RENCE TO AND RE VISION B T HIGH COURT. [Sm 62J. 

the Higfi Court haa no. jurisdiction under s. 622 to inquire into the correctness of its vie\r 
of the law, or the soundness of its findings as to facts ; but that, when no appeal is provid- 
ed, its decision on questions on]wth kinds is final. Per Straight and Tyrrell, JJ. — ■'Clauses 
(«) and (6) of s. 6S4, specifying the^ grounds on which a second appeal ties to the High 
Court, (''mlaody what s. 622 r^eis to in the word “ illegally ; ” tijit is to say, to oases where 
the Court below hqs, in the exercise of its jurii$diction,*come decision which is oonirary 
some speeded law of usage having the force of law, or failed to determino some material 
issue of law m- usage. Gjause (c)*of s. 584 indicates the meaning of the words “ material 
irregularity ” in ^ G22, soraef material irregularity in preoedu-o, which may possibljr 
havq produced error or defect in the decision of the csise upon the merits.” Moulvi 
Muhammad tiyed Hns-iin (I. L. It., 3 All. 203) referred to. — Badami Kvar o, Dinu Rair 
I. L. R., 8 All. 111. CJai>. 27, 1886.] 

A CLAIK by R to certain property which had been attached by B in the course of 
execution-proceedings iu'^the Court of the First Subordinate Judge of Dacca having been 
rejected, R instituted a suit in the Court of tlie Second Subordinate Judge to establish his 
title to the property. In that suit he applied to the Court in which his suit was brought 
for an iujunciiontfKndor s. 49£ of the Civil Procedure Code to'..tay the sale of the property 
attached by B in t>io execu lion -proceed i ngs ; but that application was rejeot^jV^fi ^ 
thereupon applied for and ohtaincu from the Court of the First Subordinato-J-^Jdge an order 
staying the sale of the attached property until the hearing of th^u^iy&Vftr^/rought by him tat 
establish his right to it. Held, in an application the Code, to set the latter 

order aside, that s. 492 of tho Code of 1882 has, piidwas intended to have, a wider appli- 
cation than 8. 92 of Act VIII. of 1859 had, and provides a remedy whore x>roperty is “ in 
danger of being wrongfully sold if the circumstances justified it, an order could have 
been obtained under that section from tho Coxirt of the Second Subordinate Judge to stay 
the sale. There being this alteration in the law, and such a remedy provided, and no ex- 
press provision in tlie Code for stay of execution by a Court executing a decree on the 
applioation of a third party, the order of the First Subordinate .Judge was made without 
jurisdiction, and should be set aside. — In the Matter of the Petition of Brojendra Kumar 
Rai Chonirdhuri ; Brojendra Kumar Rai ^howdhuri v. Rup Lull Dass, 1. L. R., 12 Calr 

616, [Feb. 1, 1886.] • , 

o •» 

Under s. 622 of tho Code of Civil Procedure, interlocutory orders passed under 
8. 887 refusing appRufbioiis for the issue of a commission to examine witnesses, or, under 
B. 130, directing the product ion of dacmnents, 'cauiK>t be revised. — In re Nizam of Hydera- 
bad, I. L. R., 9 Mad. 256. [Fob. 22, 1886.] 

A S.1LE of the tenants’ interest in certain land havyig taken place under ss. 39 and 
40 of the Rent Kecovery Act, tho Deputy Collector refused to issue a sale-certificate to 
the purchaser on tho^ground that the sale had boon irregularly conducted. Held that 
under s. 35 of the Rent Recovery Act the j^urchaser wjis enticed to a sale-certificate. 
Held further that tho High Court had no power to review* tho proceedings of tho Deputy 
Collector us.der s. 622 of the Code of Civil Procedure. — Velli Periya Mira v. Moidin Padsha,. 
I. D. R., 9 Mad. 332. [Fob. 27, 1886.] 

A MERELY erroneous construction of the provisions of an Act is not a ground for 
relief under s. 622 of tho Civil Procedure Code. M J instituted interpleader suit 
against two rival claimants, N and A, in respect of a sum of Rs. 20,000, R subsequently 
claimed a portion of tho money, and applied to be mado a party to the suit ; but was op- 
posed by M J and N. JTlio Subordinate Judge refused tho application on the ground 
that, thohgh it siras probably made und6r s. 32 of the Ci^il ProcQ^iuro Code, R^s right or 
claim not having <■ been admUted by the plaintiff, nor assorted* to his knowledge, she was^ 
not* a necessary party under the special provisions of ch. 33 of tfio Civil Procedure Code,, 
and referred hei^ to a regular ^uit. Held that the Order, though based updn an errone- 
ous oonstruction of the provisions ot s. 32 of tho Code, did not come within the scopes 
of s. 622, inMmuch as it could not be said that tho Subordinate Judge liad failed to exer- 
cise a jurisdiction vested in him by law.— ^Rabbaba Khanum ». Nfbor Jehan Begum, aliar 
Darlim Shahiba, I. L. R., 13 Cal. 9Q. [Mar. 12, 1886.] 

The Lega} Pnciotitioners* A?ot does not debar a pleader from recovering a fee from hi'a 
client when np contract in writing is made. A Small Cause Court having dismissed a suit 
brought by a pleader to recover from his client a^fee claimed for ^^e conduct of a suit, orr 
the ground that such 8> suit would not lie, because it was based on an oral contract^ and 
such contract could not be enforced by reason of* tho provHons of the I^egal Pjkti- 
tionors’ Act, the High Court, under s. 622 of tho Code of Civil Procedure, reversJBfehef 
deoreoof the Small Cause Court. — Rama v. Kuuji, I. L. B., 9 Mad. 376. [Aprils, ISSS.} 
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An order of reforonce to arbitration was made on 21st January. Six weeks' time was 
allowedffor the return of the award. No ax>p]ication wa^madc for extension of time. 
The award having .'jc»*n retiirnod on 8th May, the Ooury refused to give judgment in 
accordance with ft under s. 522 of tlio Code of Civil Vj‘(’'^odure on the groyud that it was 
not valid. The plaintitTs upw petitioned the High Court hiutpr s. 622 of the Codoe)f Civil 
Procedure. Held that th%award was invd’ d, and the Court li:ui not failed to exercise 
jurisdiction' w^hin the meaning of s. 622 of the Code of Civil Procodury— Simsou i?, 
Yenkatagop&l^, I. L. R., 9 Mad. 476. [April 12, ISSdj •• 

Where an order wls piftsdd under s. 315 of the Code of Civil Pi^eduro directing 
refund to a purchaser in execution of % decree in a suit in which a second a|)peal lay to tBe 
High Court, hitd that, under s. 622 of the Code of Civil Probc^iure, the High Conrf 
could set aside the order because, the judgment-debtor having bean found to haiw a salbo^i » 
interest, the Lower Court hSid no power to order a refund. — Kunhamod v. Chathu, I. Ia R., 

9 Mad. 437. [April 10, 1880.] • • 

R M, party to a suit, having authorised his agent to conduct the suit, the agent 
consented to the case being referred to arbitration by the Court. The arbitration was 
carried on to the knowledge and with the assent of R M. On an a(jf»lioation by R M 
undef e«J522 of the C(^e of Civil Procedure, to set asjde the award «nade by the Abitra- 
tors on the ground (1) that hit^plesfder had not been amihoriscd in writing, as required by 
8. 606 of the Codd^tfr^uaTj ^y for ar bitration, and (2) that he himself had not consented to 
the reference. Held thati, irii1lG7^»bc circumstances, R M was not entitled to relief.— 
TJiiniraman v. Chathan, I. L. R., 9 Mad. 451. [July 12, 1886.] 

The words, ** a material irrogulAity,” in s. 622 of the Code of Civil Procedure, include 
an irregularity of procedure materially affecting the merits of the case. An application 
of a Bootion of the Code to a case to which it does not apply is a material irregularity 
within the meaning of the section. Magui Ram v. Jiwa Lai (I. L. R., 7 All. 336) observed 
on. — Sow Bux Bogla v. Shib Chunder Sen, I. L. R., 13 Cal. 225. [July 30, 1886.] , 

The words of s. 295 of the Code of Civil Procedure, assets foalizod by sale or other- 
wise in execution of a decree,” prgvido only foj#4 case where, by the process of ^be Court 
in execution of a decree, property haa» become avaijj^blo for distribution amongst judg- 
ment-creditors. The wordJ “ by sale or otherwise ” should bo construed as moaning by 
sale or by other process of execution provided for by the Civil iPrpeedure Code. — Sew 
Bux Bogla V. Shib Chunder Sen, 1. L. R.,^3 Cal. 225j» [July 30, 1886.] 

A, AND subsequently. B, obtained decrees against X, hi execution of which the same 
land WAS attached, and B obtained an order for rateable distribution. Neither decree was 
satisfied. A then api)lied for attachment of other property, and the sale was f :edlibr 28th 
September. On 2(5 th September B filed a petition for further attachment' t rider ss. 250, 
274, and also a petition for rateable distribution under s. 295 of thb Code of Civil Proce- 
dure. The District Jtidge rejected the application for execution as being too late, and 
then the application under s. 295, becau'^c no application for execution pending. 
Hel-d, on •appeal, that the petition for execution wjls wrongly rejected, but t^t the High 
Court could not, under s. 622 of the Code of Civil Procedure, revise the order rejecting 
the application under s. 295 for rateable distribution. — ^nkataraman v, Mabalingayyan, 

1. L. K., 9 Mad. 508. [Aug. 4, 1886.] 

Applications to the Court under s. 206* of the Code of Civil Procedure are not 
governed by the Limitation Act. * A Small Cause Court rejected an applicatiox made 
under s. 206 of tfie Code of Civil Procedure to bring a decree iato conformitv with the 
judgment, on the groiiKid that % former application had been dismissed •for doiault, and 
the petitioner was bound 4>o apply within one month from tfie date of liismissal, and .was 
now too late. On an ap’j^liciation to the High Court under s. 622 of the CSpdo ho set aside 
this order, fSld that the High CoiA-t could not interferes — Jivraji v. Bragji, I. L. R., i 
10 Mad. 51. [Sep. 24, 1886.] • • 

Where a District jDourt, purporting to aot unddr s. 4 of AeJ XIX, of 1841* directed 
am inventory of the estate of a deceased per.«;on to be taken without conforming to the 
requirements of s. 3 of that Act, the High Court sfit aside the order unc^pr s. 622 of tho 
Code of Civil Procedure as made without jurisdiction. — 4^bdul Raliiimm v. Kutti Ahmed. 
I. L. R., 10 Mad. [Oct. 1, 1886.] • 

Held by Edge, C.J., and Oldfield 8nd Brodhurst, JJ., that under s. 15 of 24 and 26 
Tio., o. 194, it is ooifipoteut to the High Court, in the excrcisoiof its power of Buperm- 
tendonce, to direct a Subordinate Comrt to do its duty or to abstain from taking action in 
matters of which it has no cognizance ; but the High Court is not oompeteut, in the ex- 
eroise of this authority, to interfere with and sot right the orders of a Subordinate Court 
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on the jccround that the order of the Subordinate Court htis proceeded on an error of laW 
or an error of fact. ‘The High Court’a power to direct a Subordinate Judge ^ do hui 
dut/is not limited to cases hi ch suoli Judge declines to hear or /determine a suit or 
api»licution within his jurisdiction^ Held by Straight and Tyrrell, J'J., that the word 
** supemntendenco ” used in a. 15 of the Charter Act youtcmpla^od and now includes powers 
of a judicial or 9i4(7M-^udicial character, apartf from those con^'^rrod on the Court by 8.622 
of the OiviluProcodure Code ; but that the last^ mentioned provision ojay properly be 
accepted as mdicutiug the extent' to n Itioh the Court should ordinarily interfere with the 
findings of suchk subordinate tribunals i\s are invested with exclusive jurisdiction to try 
and .determine all questions of law and fact arising in suits within their exclusive cogUH 
.zauce, and in Which theu* decisions arc declared by law to bo final. Tej Bam v, Harauklt 
(I. L. B., 1 All. 101, ali I. L. U., 1 All. 101-105), Girdhari Singh «. Hurdeo Narain Singh 
(L. 11., 3 Ind. App. 230), and In the Mutter of the Petition of: Mathra Parshad (1. L. B.^ 
1 All. 296), referred to^ The judgment of Petheram, C.J., in Badami Kuar v. Dina Bai 
(I. Li. B., 8 All. Ill) explained. — M uhammud Sulemau Khan v. Patima, I. L B., 9 All. 104. 
[Nov. 17, 1886.] 

An order passed under 8,A8 of Act XX. of 1863, rcfusiii,^ Ipave to sue, is not appeal** 
able, ^or, if the trudge has oxeroiseil his discretion, liable to rov,\sion under s. 622 ef thcr 
Code of Civil Procedure . — In re I'eukatesvvaru, 1. L. ^ Mad. 98. [Nov. 25j 1886.] 

The deposit under s. 171 of the Tenancy Act nature as to be at 

once payable to the parties, and a Court has no powertbset aside a sale under that section 
unless the judgment-debtor has complied strictly with its provisions. — Bahim Bux v. Nuudo 
Dal Gossaini, I. L. B , 11 Cal. 321. [Peb. 2, 1887. J ^ 

A Judge hus no jurisdiction to pJLss, in a coiilostod suit, a decree adverse to the 
defendant where there is no evidence or admission before iiirn to support the decree, and 
where the burden of proof is not or has not (uni tinned to be upon tho defendant. If ho 
pa»seH such a decree, it is liable to be set asi<lc in revision uinler s. 622 of the Civil Pro- 
cedure Code. Maulvi cMuharnmnd v. Sjed llir^ain (I. L. U., 3 All. 203) and Sarnuin 
Tewari sk Sakiiia Bibi (I. L. H., 3 All. 417) referred to. S hired a horse from W, and 
while it was in his custody it died froirf' *uptu,**e of the diaphragm, which was proved to 
have been caused by over-exertiofi fy«i a full stomach. In a si.it by W against S to recover 
the value of the horse, the*> defendant gave evidence to the effect that the horse became 
restive and plu!igc(h about, that he might then have touched it with his riding cane, that 
it shortly uHerwards again beoanie excited, bolted for two miles, and at last fell down and 
died. This evidence was not contradicted on any point, nor was. any other evidence offered 
as to how tho horse came to run away. There was evidence that the horse was a qi!«iet one^ 
that fqr some time previously it had done hardly any work, that it w'as fed immediately 
before it was let out for hire, and that rupturo of the diaphragm was a likely result of the 
horse running away twhilo its stoinar^h was distended with food. ■ The Court of first in- 
stance held that the defendant was bound to- prove that he had' taken such care of the 
horse as a man of ordinary prudence would under similar circumstances have taken of hie 
own proped-ly, that he must have used his whip freely, or done something^lse which 
caused the horse to bolt, and that in so doing he had acted Avithout reasonable care, and 
had thus caused the animal’s dijath. The Court accordingly decreed the claim. Held 
by Edge, C.J., that if the burden of proof was originally upon the defendant, it wae 
shifted by the explanation which he gave, and which was neither conteadicted nor primd 
facie improbable ; and that the decree of the lower Court, being unsupported by any 
proof ,^and based on speculation and assumption, was one which that Cqurt had no juris- 
diction passj^aiid slftnild consequently be sot aside in revision under s. 622 of the Civil 
Procedure Code. ^Per Brodjiurst, J., that as tho docrel^ was ndi only unsupported by 
proof, but opposed to the evideuce on the record, tho lower "Court had ** axsCed in tho 
exercise of itst jurisdiction illegally,” within the meaning of s. 622. Collins Bennett 
(46 New Yor Jr ’Reports), Bj^’iie v. jloadle (2 H. and C. 722; 33 L. J. Bach 18), Goe e. 
Metropolitan Bailway Company (L. B., 82 B. 161 ; 42 L. J., 2 B. 105), Scott v, London 
Dock Company (3 H. ^nd C. 596; 34 L. J. Each 220), Manzoni^v. Douglas (6 Q. B. D# 
145), Cotton Wood (8 C. B., N. S., 569 ; 29 L. J. C. P. 333), Davey i). ^ndon aftd 
South-Western Railway Company^ (12 Q. B. D. 70), and Hammack v. White (11 0. 
B. N. 8. 588 ; 31 L. J. C. 129), referred to.— Shields v. Willkinson, I. L. B., 9 AIL 
898. [Feb. 10, 1&7.] «. 

The question of the burden of proof in c&es of accidenta^. injury to goods bailed 
depends upon the partumlar circumstances of each case. In some cases, from the nature 
of the accident,^ it lies upon the bailee to account for its occurrence, and thus to show that 
it has not been caused by his negligence. In such cases it is for him to give a primdfaeie 
explahatioii in order to shift the burden of proof to the person who seeks to nuke kin 
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liable. If he j^iyes an explanation which is unoontradioted by reasonable evidence of 
nefflipence, and is not primd facie improbable, the Court is bound in law to find in his 
favoui, and the mere happening of the accident is not siyUoient proof of negligenpe. S 
hired a horse ijpi'd W, and while it was in hb oustoiiy it died frofn rupture of the ’ 
diaphragm, which was proved to have been caused b^ov^r-exertion on a full stomach. In 
a suit by W against 8 lo recovei^^ihe val^e of the horse, the defendant gave evftenco to 
the effect that the hors#became restive and plunged about, that*he might then have 
touched it with his riding-cane, that ih shortly afterwaids again became ex( 3 i%d, bolted for 
two miles, and at last fell down and died. This evidence .was nof Contradicted on any point, 
nor was any other evidence bllbrod as to how the horse came to run awd^ . There was evi- 
dence that the horse was a quiet ontf, that for some time previously it h^d done hardly 
any work, thaf it was fed immediately before it was lot out for hife^and that rupture of 1 'ro . 
diaphragm was a likely result of the horse running away white its stomach vias distend 1 
with food. The Court ot first instance hold that the defondank was bound to provo^,thau 
he had taken such care of the horse US a man of ordinary pruflence would under similar ^ 
circumstances have taken of his own property, that he must have used his whip freely, or 
done something else which caused the horse to bolt, and that in so doing he had acted 
without reasonable care, had thus caused the animal’s death. The jDourt accordingly 
decreed the claim. Hjd by Edge, C.J., that if the burden of proof was originally upon 
the defendant, it was shifted by the explanation whicll he gave, an(i which was neither 
contradicted nor primd facie improbable ; and that the decree of the lower Court, being 
unsupported by any proof, and based on speculation and assumption, was one which that 
Court had no jurisdiction to pass, and should consequently be set aside in revision under 
8. C22 of the Civil Procedure Co<b. Per Brodhurst, J., that as the decree was not only 
unsupported by proof, but oppos^ to the evidence on the record, the lower Court had 
acted in the exercise of its jurisdiction illegally,” within the meaning of s. 622.— Shields 
«. Wilkinson, 1. L. B., 9 All. 398. [Feb. 10, 1887.] 


. PART., VIII. 

CHAPTER XLVII. ’ 

• • 

Of Bbtibw of Jvdoubnt. 

Application for review Ol . 623. Any person considering himself ag-Erfendfnir to 

judgment. grieved — * Provincial 9.. 

(a) by a decree or order from which an appeal is hereby allowed, but 
from which no app^l has been preferred ; 

(5)« by a decree or order from which no appeal is hereby allowed ; or 
(c) by a judgment on a reference from«a Court of Small Causes, 
and who, from the discovery of nesw and ynportant matter or evidence 
which, after the exercise of due diligence, was not within his knowledge, or 
could not be produced by him at the tirfte when the decree was passed or 
order made, or on account of*sorae mistake or error apparent on the /ace of 
the record, or for any other sufficient reason, desires ito obtoin ajreview of 
the decree passed 9t prdei^made against him, ^ ^ 

may apply for ef review of judgment to the Court which passed the de- 
cree or m/de the order, or to the Court (if any) tp which the^hsiness of the ^ 
former Court has been transferred. • 

A party who is not appealing from a dhcree may^pply for a i^viow of 
judgment notwithstanding the pendency of^an appeal by some other 
except when the ground of such appeal is common to the applicant and tlio 
appellant, or w^en, being a respondent, he can pfeseut to th# Appellate Court 
the case on which he applies for tjie review. ^ 

WHEEfi a Judge allowed a review of his predecesaor’s judgment on the sole ground 
that it appeared to him that the judTgraent of his predecessor had done injustice, by 
the High 6)urt (Morgan, C. J., and lunes, J.) that though the generality of the terms 

O. P. 67 
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used in the sections of the Procedure Codo, Act VIII. of 1859, relating to review of judg- 
ment, Diar., “ other good and suificient reason ” (see 376) and “ otherwise requisite for the 
ends qt justice ” (see 378), ooj^Jers a wide jurisdiction, this jurisdiction could not be hold 
to authorize a J u^ge to revise and reverse his predecessor's decree on ^he ground above- 
mentioned. If - the review is as^ed^for in reference to the conclusions oif faot drawn from 
the evidiSsnoe, it should not ho'^granted simply upon tbo same evidence. Beasut Hossein v, 
'Hadjoe Abdoolah (I. 2 Cal. 131, P. O.) discussed. — RdnCln v, Karunatha Tharakan, 

I. 1j. It., 2 10. [Oct. 11, 1876.] r- 

r' 

The order passed under the above section can be ro>/icwed under Act X. of ISTT* 
b.< 623. — Smith Eliza v. Secretary of Slate, I. L. R., 3 Cal. 340. [Mar. 4, 1878.] 

. , - to 

The ahsenoe of a' foyraul finding on an issue tried and decided by a High Court of 
first instance is not an error culling for review of judgment in *ho High Court. A party 
who not only hud an opportunity of raising a que^ion, but w'ho did raise it in appeal, and 
on argument abandoned it, cannot, under ordinary cirrumstances, be allowed U> agitate 
the question on review. — Sabapathi v, Subraya and Ramanadha, 1. L. R» 2 Mad. 68. 
tOct. 16, 1878.] 

AppiiiCATiONe for the extension of tho period for the submission of an award, and 
orders thereon, should be made in 'writing and reoordod. ^When a party has been preju- 
diced by having the time allowe«i for faking objections to an award curtailed by the Court, 
uo appeal lies, but a review should be granted by the Court of first instance. — Monji 
'Premji Set t». Maliyakel Koyassan Ko^'a llaji, I. L. R., 3 Mad. 59. [Jan. 27, 1880.] 

The notice-clause in s. 21, Act XI. of 1865, is afplieahlo only to those cases where a 
new trial cannot be applied for within seven djiys after the judgment, in consequence of 
there being no sitting of the Court. Where the application is made within seven days, 
the notice is unnecessary. If the grounds upon which the new trial is moved are proper 
grounds for granting a review', tlio ap]»licant is entitled to }iroceod under s. 623 of the Code 
uf Civil Procedure without resorting to Act ^XI. of 1865. — Ratan Krishen Poddar v. 
Raghoo Nath SUahu, I. Iv. 11., 8 Cal. 287. [Dec. 8, 1881.] 

The term made” in s. 024 cf^the o\vSl Prdhtdure Code does not mean " presented,” 
hut means and iuoludos tho bearing and determination of t'te applujation for review* of 
judgment. Held, th^rtjfore, where an applicalion for a review of judgment on the ground, 
not of tho disiv>very of new and import ant ii/;ittcr or evidence as mentioned in s. 623 of 
tho Civil Procedure Code, or of a clerical error apparent on the face of the decree, but on 
other grounds, was presented 'to the Di'strict Judge who delivered the judgment, and 
' such Judge was transferred before ho could entertain such application, that his successor 
was not competent to entertain it. — Pancham v, Jhinguri'^aiid another, I. L, R., 4 All. 278. 
[Feb. 4, 1882.] 

A DrviSTONAL Bench of the High Court • sitting as a Court* of second appeal, being 
of opinion that the Court of first appeal laid omitted to determine a certain issue of fact, 
determined 'Such issue itself, and decided Iho appeal in accordance with its detdlrmination 
of such issue. An application for review of judgment was made on two grounds, viz,^ 
(i.) that the Bench was wrong in th inlying that such issue had not been determined by 
the Court of first appeal, and (ii.) that the ilench sitting as a f'lmrt of second appeal was 
not empowered to determine an issue of fact whk'h the Court of first Appeal had omitted 
to determine, but should have referred such issue to that Court for determination under 
B. 566 *5f the Civil Procedure Code. Held that, looking to the provi»«on8 of that Code 
relating t? review of judgment, .such abdication ought not to be allowed on the grounds 
mentioned, which yirtually d,lsclosed reasons for appeal frbm the judgment. — Sheo Ratan 
Rai«e. Lappu Knar, I. L. K., 5 All. 14. [July 19, 1882.] 

■* jfi. 

Havinh re?»Ard to the decisions ii^ Nanabhai v. Naihabh4i (9 Bom. H. O. R. 89) 
and NkrAyan v. l)4vudbhili (9 Bom. II. C. R. 238), and tho uniform practice in accord- 
ance with them which had since obfaiiied^and the practical similarity on this point of 
Act X. of 1877, s. 623, and Act VJll. of 1859, s. 376 (on which the cases above-men- 
tioned w’ere decided), the High Cotitrt allowed the appellant to withdraw his second ap- 
peal, after it had been argued, though not decided, in order that he might apply to the 
lower Court foi* a i^viow of its judgment on the ground of tho discover y of new evidence. 
The appellant to pay tho respondent’s cc»sts of ab>oal.— Pandu Devji, I. L. R., 7 Bom, 
287. [Mar. 8, 1883.] ^ % 

It is competent to a party against whom an ex'^’parte decree has been made to apply 
for review of judgment. — Bibi Mutto o. llahi Begam, I. L. R., 6 All. 65. [Aug, 17} 1888.] 
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Although the discovery of a new ruling may not entitle a party to a review of judg- 
inent, yet when a Court is satisfied that this Judiymewt hawrocecdod ugoii an errcmooiis 
▼ieur of the law, JilJift [ roviaions of s. 023 of the Code of Civil Procedure allow a review of 
judgment. Where a decroe-holder applied to the Court* Jo transmit the decree to another 
Court for execution, aiuPon a su^equeiit^ date paid into •Court postage-stamfS for the 
transmission of the record# Held that if when the postage-stamps were paid into Court 
an applicatioiBwas made to take some stop iii aid of execution, ^such applic^on would be 
sufificieut to give a new peiiod of limitation. — Vollaj^a Jaganafha, I. L. K-., 7 Mad. 307i 
[Deo. 14, 1883.] * * * . ’ ^ 

A LOWEB«Court admitted a review of judgment on the grotiijd that^ihe decisio|i of •% 
Divisional Bench of the High Court, which it had followed ii^that judgments had SijHv - 
quently been overruled by* the Pull llcnch. Held that the lonser Court wsis not author- 
ized to admit a review of jmlgment ou«uch ground. — Amrit Lil v. Madho Das, I. D. li., ^ 
6 All. 292. [April 17, 1884.] 

Fob the purpose of setting aside a decree passed in pursuance of a compromise come 
to out of Court, there aiie available modes of proceduref : (1) by suit ; (2) by a review 
of the judgment sough* to be set aside ; the latter heir\^ the more regular mode dl proce- 
dure. Lalji Sahu v. Collocto* of*Tirhoot (0 B. L. It. (549). Mewah Lai Tliakuf v. Bhu- 
jun Jha (13 B. L. R. Ap. 11), Gilbert v, Endean (L. It. 9 Ch. J>. 259) follow^ed. — Au- 
shootosh Chaudra v, Taraprasauna Roy, I. L. R., 10 Cal. G12. [April 24, 1884.] 


8. 624 of the Code of Civil Pr^ooduro must he read as a proviso to s. 623. JETeZeJ, 
therefore, that, when a Court had been abolished, and its business transferred to a 
Court presided over by another Judge, such Judge should not entertain an application for 
review of judgment except in the case provided for by s. 624. — Sarangapani v. Nar&yana- 
s&mi, I. L. R., 8 Mad. 667. [April 17, 1885.] 

The High Court has no power to re^ew a judgment passed J?y it on a reference Ifrom 
a Subordinate Judge with Small Cause Court powers. Cl. o of s. 623 o^ the Code 
of Civil Procedure (Act XIV. 1882^ alio W45<5 of a review of judgment on a reference 
only from a Court of SmalJ Causes. The judgment^ the High Court in such a case is 
not a decree or order within the moaning of cl. b of itlm sectioi • but is simply a 
statement of the grounds, in conformity with which the lower Coarb is to dispose of the 
case, as provided by s. 619. — Ramchandra Babaji v. Sit(fl*am Viudyak, I. L. B., 10 Bom. 60. 
[July 23, 1886.] 

4th June 1879, one Amb4ram obtained a Small Can<^o Court decrco against Bai 
Dhiraj, the widow of the opponent’s separated brother, and on the 17th No' crnlv?!* 1881 
assign^ it to the applicant. Immediately after tho assignment the upplicar t applied to 
the Court for execution, which was ordered under s. 232 of the Civi> Procedure Code (Act 
XIV. of 1882)— neitheP Ambarara nor BaidDhiraj having appeared to object to it, though 
notice of the applicant’s application was given to them. The applicant, accordingly, on 
6th PebriJary 1882, recsovered Its. 10 from Bai Dliy'aj in oxocuiiou. Shortly afterwards, 
B&i Dhiraj died, and tho applicant applied for further execution of the docjree against the 
opponent as her legal representative. The opponent aebnitted that he was her heir, but 
objected to the execution, on two grounds, oiz. : (1) tliat the decree had already been 
satisfied and (2) that the transfer of tho docroo-was fraudulent and collusive. Tho rower 
Court rejected tho application for cKxecutioii, holding, as to the alleged satisfaction, that it 
could not be reco^rnized, as it was made out of Court; but, as to the socjoiid objection, 
that though the sale was duly effected, there wa^fraud and collu^ou in tfie cissitfiiraent of 
the decree. The applfbant thoAupon applied to tho High Court. Held that the appli- 
cant was entitled to oxeewtion. As to the first objection, tho decision of the lower Court 
was right As to the second objeotign, there was no evidence of fraud ^•collusion ; and 
the Court having found that the sale was duly eff(^tod, tlft applicant h«^^e same right • 
to execute the decree as tho transferor Arabaram had. If the j udgmont-dootor l^o-d been 

_!• ... could not have resisted the execution^ and, 'as her lega^ reprosentativd, the op- 

id not stand in any better position. The Court was bound to oxocuto its own 
being unreversed and in full fureo.— Mulcliind Ranchodd&s t>. (Jihagan Narau, 
10 Bom. 74. [Aug. 6, 1886.] • ^ ^ 


alive, sue 
pbnent c 
decree, i1 
I. L. R., 


Per OUBIAH.— ATsfd on tho facts tljpt there was no “ 
ing an application for leview within tho time limited by s. 
— Gopal Chundra Lahiri v. Solomon,^. L. R., 13 Cal. 62. 


sufficient cause for not msk- 
5 of tho Limitation Act, 1877» 
[Feb.*26, 1886.] 


S. 647 of the Civil Procedure Code provides for the procedure to bq^followed in miscel- 
laneous matters other than suits and appeals, and its provisions, read with ss. 545 and 646, 
give uo power to the Court eg b J udgo, after the passing of a fiual unappealable decree^ 
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and before the granting of an application for review of judgment, to order a stay of execu- 
tion of the decree. No such^wer exists under the Code. S. 62? gives a morf» exten- . 
sive right of review than exists in England, where a review could 0^1^ be obtained by 
showing that there was apparent ^6n«the record error in law, or that new and relevant 
matter had been discovered after the judgment whioh could liot possibly have been used 
when the judgment *was€given, or that judgment was obtained i5y fraud. The words or 
for any otherSfufflcient reason ” mean that the reason must be one sufficient : to the Court 
or Judge to whom the application for review is made, and they cannot be held to be limited 
the discovery of^ew and importance matter or evidence,* oi** the Occurring of a mistake 
ot* error apparent* on the record. Whether or not thbre is in such cases “ any other suffi- 
cient reason ” may depeud'on a question of law or a question of fact, or a mixe^i question Of law 
and fact. Peasat Hosoin ir Hadjee Abdoolah (1. L. B., 8 Ind. Ap. 221) referred to. tn 
oases where a stay of execution or an injunction is granted dh an ex-parte application, 
liberty to apply to the Judge to vary or set aside "his order must be implied, if not ex- 
pressed. ^itz V, Hobson (L. R., 14 Ch. Div. 542) referred to. On the 29th July 1866, 
an application was made by a party against whom the High Court, on second appeal, had 
passed a decree, dated the 18th March 1886, for review of judgr^ent. On the 28th August, 
the applicant made a farther application that execution of the decrao might be stayed pend- 
ing the determination of the appKoation for review, and. an order was passed ex parte 
granting this application. Subsequently, the opposite party applied under s. 623 of ttie 
Civil Procedure Code for a review of the ex-par te order on the grounds (i) that the Court 
had no jurisdiction to make it, and (ii) that the application of the 29th July was beyond 
time, and therefore there could be no review of judgiqjjnt, and no order for stay of execMi- 
tion pending such review. Jleld that the Court had power, under s. 623 of the Code, to 
review the ex parte order of the 28th August, and that such order had been made without 
jurisdiotion, and ought to be reviewed. Held that the decree of the I8th March being final 
and unappealable, and no application for review of judgment having been granted within 
the pieaning of s. 630 of the Court, the application for stay of execution did not fall within 
8. 646 or 546, nor did 8.^647 apply to it, nor any other provision of the Code. Held that, 
having ref^rd to the ciroiimstarioes that the order of the 28th August was made without 
jurisdiction, and upon an ex-par^e applicatipq, of which the opposite party had no notice, and 
interfered perhaps indefinitely with /.is right to (^tain the mo*'oy in Court under the final 
and unappealable ^decree in hir favour, as to which no application for review had been 
granted, and that tho application for review* of judgment was made after the statutory 
period of ninety days had expired, ^and contaiifM no explanation of the delay, sufficient 
reason for reviewing the order pf the 28tb August had been shown. — Amir llasan v. Ahmed 
AU, I. L. E., 9 All. 36, [Sep. 13, 1886.] 

Aik appeal which was referred to the Full Bench for disposal ivas heard and deter- 
mined by the Full Bench, and judgment given in favour of the appellant in the absence 
of the respondent. Cubsequently the respondent applied for a review of judgment, and 
proved that his absence at the hearing before t’he Full Bench wasVlue to a mistake which 
had been made in not serving him with notice of the reference. Held by the Full Bench 
that, under' the ciroumstanoes, the applicant’s absence at the hearing came iKrithin the 
words “any other sufficient reason ” in s. 623 of the Civil Procedure Code, and the review 
should be granted and the appeal, rc-heard: Upon the hearing of an application for re- 
view of judgment, upon which an order has been passed directing the opposite party to 
show cause why the application should Tiot be granted, counsel for the opposite party 
should begin. — Ghansham Singh v. Jjal Singh, 1. L. B«, 9 All. 61. [Nov. 16, 1886.] 

Her Gabth, C. J. — i \lthough it is difficult and perhaps undesirable to attempt to de- 
fine precitfely the meaning of the words* " any other sufifcient re?^n ” in s. 623 of the 
Civil Procedure Code, yet from the earlier part of the clause it jb clear that a point which 
mi^ht have been, but which was not, discovered at the trial bp' the exercise of due dili^ 
jfence, was not^ tended by thq, section to afford any s'ufficient reason for review. Her Wil- 
son, J. — Sev ^% — If at a trial all part'ies, oounsel on both sides, and the Judge, are under 
a misapprehension as to the contents a document, or, even if the Judge alone is misled on 
such a point, and in con.^equence a wrong decree is made, the misfake ought to be oorreot- 
jsd on review, — Gopal Chundra Lahbi a. Solomon, I. L. R., 18 Cal. 62. [Feb. 26, 1887.] 

624. Except upon the ground of the discovery of such new and import- 
To whom tg^plicaiions for &nt matter or evidence as aforelSjaid, or of some 
review may be made. ^ clerical error ap'parent on th^ face of the decree, 
no application for a review of judgment, other than that of a High Court, 
shall be made to any J udge other than the J udge who delivered it. 

A Judge of a Mufassal Small Cause Court has jurisdiotion to direct a new trial of a 
eus tried by his predeoesaor, s. 21 of Act XX. of 1866 not having been repealed by the 
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Civil Prooedure Code (Act X. of 1877). Per Gbrtli, C.J. — The Judfre, however, in deal- 
ing with applioatioiie for new trial under e. 21, should have^gard to the rule laid down in 
8. 624 of the Code of Civil Procedure.— Shumaher Ally «f Kurkut Shah, I. L. B., 6 Cal. ’ 
286. [July 19, 1880.] • . 

^ c ^ 

The term “made” ii9s. 624 ot the Ci7il Prooedure Coae do^nojimean “piwented,” 
but means ai^^ includes the hearing tgid determinatioi} of the applicatio^for review of 
judgment. Held^ therefore^ where an application for a review judgmenlron the ground, 
not of the discovery o^ new and important matter or evidence as me^ionod in s. 623 of 
the Civil Procedure Code, or of a clerical error apparent on the face of the decree, 
other grounds,* vros prasented to the District Judge who delivered the judgmei^t, and 
Judge was transferred before he could entertain such appliq^tion, that his^uoceiser vas 
not competent to entertafn it. — Panoham e. Jhinguri and another, I. L. K., 4 All. ../S. 
[Feb. 4, 1882.] • • 

An application for review of judgment, upon a ground other than those mentioned 
in 8. 024 of the Civil Procedure Code, if presented to the Judge who delivered it, and 
who thereupon directs Noftce to be given to the opposite prfirty, may be<heard and disposed 
of by his successor, Pifticham v Jhinguri (I. L. B., ^All. 278, Jtupta), di8Bented«from. — 
Karoo Singh v. Deo Narain Sfhgh* I. L. R., 10 Cal. 80. [Aug. 15, 1883.] 


No second appeal lies against an order passed under s. 629 of the Civil Procedure 
Code. An application was made by a plaintiff for review of a judgment dismissing his 
suit as against all the defendants, which application was granted. Against that order the 
defendant appealed, and the lower Appellate Court confirmed the lower Court’s order 
granting the review as against one of the defendants, but set it aside as against the other 
defendants. Held that no second appeal lay against such order. — Than Singh e. Chun- 
dun Singh, I. L. R., 11 Cal. 269. [Feb. 11, 1885.] 

S. 624 of the Code of Civil Procedure must be read as aj^roviso to s. 639. beld, 
therefore, that, when a Court had been abolished, and its business transferred to a 
Court presided over by another *Judg% such.^udge shqiild not entertain an application 
for review of judgment except in nie case pro^Jd for by s. 624.— Sarangapani v, 
Nir&yanas&mi, I. L. E., 8 Mad. 667. [April 17, 1885.] • 

• • 

When an application for review is pPesented to the Judge who made the decree, and 
he thereupon issues notice to the other side, the application is “made ” to him within tho 
mean! Tig of s. 624 of the Civil Procedure Code, and may be heard and disposed of by his 
successor in office. Karoo Sing «. Deo Narain Sing (I. L. E., 10 Cal. 80) follows.— 
FSzel Biswas v. Jamadar Sheik, X. L. B., 13 Cal. 231. [June 24, 1886.] • 


625. The ruV?a hereinbefore contained as to thb form of making 
Form of applications for re- appeals shall apply, mutatis mutandis^ to appli- 
riew. • cations for revie^* V 


An order made under Act X. of 1877, s. refusing leave to sue as a pauper, is sub- 
ject to review under s. 623. The provisions of s. 413 do not affect the right of a person 
against whom suet order has been made to obtain » review. A petitioner applying for 
such review must file a copy of the order of which he seeks a review, together with a 
memorandum of objections (ss. 6^ and 625).— Adarji Eduiji v. M&nikji Edulji, L. R., 

4 Bom. 414. [My 12, 1880.] ^ , 

A,. 626. If il appears to the Ootfrt thA there is Extending to 

Apphoation when rejected. ground fof a revieV, it shall l«ject ProvinouSs. 

• the application^ . 

If the Court be of opinion that the application for the review should 

, . ^ • X j be granted, shall grant the same, and the Judge 

ApphenUon when granted. ^ ^ 

opinion : ^ • 


Proviso. Pispvided that — ^ 

(a) no such application sh^ll be granted without previous notice to the 
opposite party to enable him to appear and be heard in support of the decree 
a review of which is applied for ; and • 
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[Sbcs. 627 - 620 . 


(5) no such application shall be granted on the ground of discovery of 
.new matter or /evidence w^ch the applicant alleges was not y.ithin his Know- 
ledge, or coul<} not be adduced l)y him, when the decree or order was passed,, 
without strict proof of siveh 'allegation. « c 

The Judge of a Mufassal Small Cause Court may grant an application for a review of 
judgment under Act X. ^ 1877.~lsau Chundor ilanerjeo w. Luchuu Qopc, I. L. R.- S 
Cal. 699. [Jan. 13^ 1880.] ' ... 

An application under s. 311 of Act X. of 1877 set aside a sale in execution of a 
decree havifig been made by the judgment-debtor, the Court executing the tiecree (Subor- 
dinate Judge) disallowed tf.ie objections, and passed an order confirming such sale. The 
judgment-debtor subsequently applied to the Subordinate Jiidgd for a review of judgment. 

-« The Subordinate Judge, n^thout recording bis rea^ns for granting such apx)lication, irre- 
gularly proceeded at once to pass an order setting aside such sale, without cancelling the 
previous order confirming it. The auction-purchaser appealed to the District Judge. 
That officer, treat jpg the appeal* os one from an order grantingcai^i application for review 
of judgment, entortajned it, and set aside the Subordinate Judge?s second order. Held 
that the District Judge was not justified in entertaining suqli appeal, such order not being 
one granting an application for review, but one sotting aside a sale, and as such not appeal- 
able. Before a review of judgment is granted, an order granting the application for re- 
view, and the reasons for granting the same, should be recorded. — Bhairoii Din Singh v. 
Ram Sahai, I. L. R., 3 All. 316. [Nov. 9, 1880.] ^ 

No second appeal lies against an order passed under s. 629 of the Civil Procedure 
Code. An application was mado by a plaintiff for review of a judgment disiiiissiug his 
suit as against all the defendants, which application \ras granted. Against tliat order the 
defendant appealed, and the lower Appellate Court confirmed the lower Court's order 
granting the review as against one of the defendants, but set it aside as against the other 
defendants. Held that ^iio second appeal lay aj^ainst such order. — Than Singh o. Chun- 
dun SingV, I. L. R., 11 Cal. 296. [Feb. 1^, 1885.] 

627. If the Judge or JtvJge&'jW afij one of tfco Judges, who passed 

Application for "review in ^ applied 

Court consisting of 'two or for,, continues ^or continue attached to the Court 
more Judges. at the time when the application for a review is. 

presented, and is not or are not precluded by absence* or other cause,, for a 
period of six months next after the application, |rom considering the decree 
or order to which the application refers, such Judge or Judges, or any of 
them, shall hear thb application, and no other Judge or Judges of the Court 
shall hear the same. '* * 

628. ^f the application for ^ review be heard by more than one^ Judge, 

Application when rejeotod. and the Court be equally divided, the application 

shul be rejected. 

^If there be a majority, the decision shall be according t^ the opinion of 
the majority. ^ 

629. An order of the Court for rejecting the applicatioif shall be final ; 

Order of rejection final. whehover such applicatioiv is admitted, the 

Objections to admission. ^admission may be objected t J, on the ground that 

• it was — I c 

(«) in ^s^jftravention of the parovisions of section 624, 

(5) 4n contravention of the provisions of section 626, or 

(c) after the expl’ration of the period of li/nitation prescribed therofcMr 
and without sufficient cause. 

Such objectv^n may be made at once by an appeal against the order 
granting the application, or may bo taken in any appeal against the final 
decree or order made in 'the suit. ^ i 

Where the applifcatioii has been rejected in consequence of the failure 
of the applicant to appear, ho may apply for an order to have the rejected 
application restored to the file, and, if it be proved to the satisfaction of the 
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Oourt that ho was prevented by any sufficient cause from appearing when 
such application was called on for hearing, the Qopxt may order it to be re- 
storecf to the Blo^upon such terms as to costs or otU^rwise as it<thinks fitj and 
shall appoint A day for hearing the same. • * • 

No order shall be^ade uAder this section unlS&s the applicant h& serv- 
ed the opp(^ite party with notic^ in writing of the latter applic^ion. 

No application.to i;pv^ew an order passed on revi^^ oi;on an application 
tor a review shall be entertain^ii , . 

An application under s. 311 of Act X. of 1877 to sot aside a*sale in execution of de- 
cree having been made by i)ho judgment-debtor, tho Court oxicuting the decree (Subor- 
dinate Judge) disallowed the objection^ and passed an order o^drmiug suob sale, '' ho 
judgment-debtor subsequently applied to the Subordinate Judge for a review of judgment. 

The Subordinate Judge, without recording bis reiusoiis for granting such application, irre- 
gularly proceeded at once to pass an order setting aside such sale, without cancelling tho 
previous order confirmkijfit. The auction-purchaser apjflealed to thc)^ District Judge. 

That officer, treating the appeal as one from an order granting an application Wreview 
of judgment, entertained it, ftud 6ct aside the Subormiite Judge’s second order. Seld 
that the District Judge was not justified in entertaining such appeal, such order not being 
one granting an application for review, but one setting aside a sale, and as such not ap- 
pealable. Before a review of judgment is granted, an order granting the application for 
review and the reasons for grantin^the same should be recorded.— Bhairon Din Singh v. 

Ram Sabai, I. L. H., 3 AU. 316. [Nov. 9, 1880.] 

No second appeal lies against on order passed under s. 629 of the Civil Procedure 
Code. An application was made by a jplaintiff for review of a judgment dismissing his 
suit as against all the defendants, which application was granted. Against that order 
tho defendant appealed, and tho lower Ap^elhite Court confirraceV the lower Court’s order 
granting tho review a| against one of tho deilepdants, hut set it aside as agaiii8t»the other 
defendants. that no secouci apfieal luy/,]alnst such^order. — Than Singh «. Chun- 

dun Singh I. L. B., 11 Calf 296. [Feb. 11, 18ife.] •• ^ 

S. 16 of the Letters Patent for the High Coujt of Judicature at Madras which 
allows an appeal to the High Court frdln the judgment of one Judge of that Court, 
is controlled by s. 629 of .the Code of Civil Procedure, which provides that an order of 
a Civit^ Court rejecting an application for review of judgment shall be final. — Achaya 
«. Ratnav^lu, I. L. R., 9 Mad. 2^3. [Oct. 27, 1885.] 

630. ' When an application for a review is granted, p. note thereof shall Kxtendnijr to 

Registry of appUAtion ilk the register, and the Court -nay at once ci coo.ul 

granted, and order for re- re-hcar the case, or make such order in regard to 
hearing. * the re-hearing as thinks fit. • 

Where a roviow of judgment is grantedTon a paitioular ground, the Court is not 
bound to re-hoar tlio whole case under s. 630 of the Civil Procedure Code ; it is in the dis- 
cretion of the Court to rc-hear the whole case, ‘or only tho particular point on wLicIi tho 
review has heeu granted.— Hurfians Saliye o. Thakoor Purshad, I. L. R., 9 (^al. 209. 

[Mar. 2, 1882.] ^ , 


PART IX. . 

! S 

CHAPTER ’XLVIII. 

Speoul Roles relating to the Chartered High Ocejr**. 

• • 

631. This chapter applies oi^y to High Courts which are or may here* 
Chapter to apply olfty to after be established under the twenty-fourth and 
certain High Courts. twen*y-6£th of Victoria, chapter 104 (An Act far 

estabUtMng Uigh CaurU of Judicature in Jniia^ ^ 
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( 

Application ol C^o to 632. Except as provided in "this chapter, the 

High Courts. ^provisions of this Code apply to such High Courts. 

S. 16 of the Letters Patent for the High Court of Judicatur/e^at Madras, which 
allows an appeal to the High Qbuvt from the judgment of one Judge of that Court, 
is controlled by s. 629 of the Code of Civi). Procedure, whida provides that an order of 
a Civil Court rejecting an application for review of judgnfL'nt shall be final. — ^Achaya 
e. RatnaveluXl. L. R., 9 Mad. 268. [Got. 27, 1886.] f- 

The intentiAi of the Legislature as expressed in s. 633 of the Civil Procedure Codo 
wus that the H^h Court might frame rules as to how its judgments should be given, 
whether orally or in wpting, or according to any mode which might appear to it best in 
the interests of justice. section does not merely give the High Court power to direct 
that judgments shall be recorded in a particular book, or withe’s particular seal. Rule 9 
of the rules made under s. 633 in March 1885 is etberefore not ultra vires of the Court, 
and it modifies the provisions of s. 574 in their application to judgments of the High 
Court. With reference to the terms of rule 9, it is not necesfiary in a case where the 
High Court substantially adopts the whole judgment of the jQpurt below to go through 
the formality of ^'e-stating the points at issue, the decision upon oa^L point, and the reasons 
for the decision. Peir Edge, C. J.-'iApart from rule 9, it- nevpr was intended that s. 674 of the 
Code should apply to cases where the High Court having heard the judgment of the Court 
below, and arguments thereon, comes to the conclusion that both the judgment and the 
reasons which it gives are completely satisfactory, aud such as the High Court itself would 
have giveu. Assuming the provisions of s 574 to be applicable, a judgment of the High 
Court stating merely that the appeal must be dismissed with costs and the judgment of the 
first Court afiirmed, aud that it wits unnecessary to say more than that the Court agreed with 
the Judge’s reasons, is a substantial compliance with those provisions. The jv.lgment of 
the High Court in a first appeal was as follows : ** This appeal must, in my opinion, be 
dismissed with costs, and the judgment of the first Court affirmed ; and I do not think 
it necessary to say mo^e than that uo agree with the Judge’s reasons.’’ The appellant 
applied f 9 r leave to appeal to Her Majesty in Council on the ground that the requirements 
of s. 674 of the Civil Prooedpre Code liq<Ji not been complied with. Held by the Full 
Rench that the objection involvecf'o.t substantial question of law, and that the applicatiou 
for leave to appeal must ther€»fore be rejected. — Suudar Bibi v. Bisheshar Nath, 1. L. R., 
9 All. 93. [Nov. 15, ,1886.] 

High Court to record jiidg- 633. The High Court shall take evidence^ 

monts according to its own *and record judgments and orders, in such manner 

as it by rule from tim^e to time directs. 

The intention of the Legislature as expressed in s. 633 of the Civil Procedure Code 
was that the High Court might frame rules as to how its judgmeuy^s should be given, whe- 
ther orally or in wTitiiig, or according to aii.y*mode which might appear to it best in the 
interests of Justice. The section does not merely give the High Court pow'er to direct 
that judgments shall be recorded in a particular book, or with a particular seal. Rule 9 
of the rules made under s. 633 in March, 1886 is therefore not ultra vires of the Court, 
and it modifies the provisions ctf s. 574 in their application to judgments of the High 
Couiit. With reference to the terms of rule 9, it is not necessary, in a case where the 
High Court substantially ado])t.s the whole judgment of the Court below, to go through 
the for*naUty of re-stating the points at issue, the decfsioii upon each point, and the rea- 
sons for the decision, ^er Edge C.J. — Apart from rule 9, it never ^as intended that 
B. 574 of the Codo should apply to cases Where the High Cqurt havieg heard the judgment 
of the Court below^ and arguments thereon, comes to the conclusion that both the judg- 
meiit and the reasons which it gives are completely satisfaxjtory, and such as the High 
Court itself wouj'* have given. , Assuming the provisions of s. 574 to be applicable, a judg- 
ment af theiJSlSh Court statiug merel5' that the appeal must bo dismissed with costs and 
the judgment of the first Court allirmed, and that it was unnece.ssary to say more than 
that the Court agreed i.ith the Judge’s reasons, is a substantial compliance with those 
I)rovisions. The judgment of the High Court in a first appeal was as follows: “This 
appeal must, inemy opinion, be dismissed with costs, and the judgment of the first Court 
affirmed ; and Jsdocnot think it fiocessary tosuy more than that woagrpe with the Judge ’.9 
rea.sdus.** The appellant applied for leave to appeal to Her Majesty in Council on the 
ground that the requirements* of s. 574 of the Civil Procedure Cody had not been complied 
with. Held by the Fulk Bench that the objection involved no substantial question of law, 
and that the application for leave to appeal must therefore be rejooted. Suudar Bibi v, 
Bisheshar Nath, L. R., 9 All, p3, [Nov. 15, 1886.] 
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634. Whenever a High Court considers it necessary that a decree made 

■pow«r to order execution exercise of its ordinary oriirinal civil jnris- 

of decree before * iscortain- diction should be enfo^c^d before thd amount of the • 
rnent of costs, anf* ^ costs incurred in fhe.suit can be ftfScertayied by 

taxation, the Court mfw ordof* that ^he decree sha'in be executed forthwith, 
except as tc^so much thereof as ijelatea to the epsts ; * 

and, as to so much thereof as relates to tl\e cost?% that the decree may 
execution for costs subse-* executed as soon as the amoiAt of the costs 
sequently. ^ shall* be ascertained by taxatjion. • ^ 

635. Nothing in, this Code shall he deemed to Authorize any*persrn on 
Unauthorized persons not behalf another to address*the Court in the \er- 

to address Court. cise of its ordinary original civil Jurisdiction, or to ** 

examine witnesses, except when the Court shall have, in the exercise of the 
power conferred by itfacharter, authorized him so *0 do, or tc^interfere with 
the power of the Htgh Court to make rules coi^erning ad\x>catcs, vakfls, and 
attorneys. • 


636. Notice to produce documents, summonses to witnesses, and every 
Who may serve process of othy judicial process, issued in the exercise of the 
ni<.rh Court. ordinary or extraordinary original civil jnrisdic' 

tion of the High Court, and of its matrimonial, testamentary, and intestat® 
jurisdictions, except summonses to defendants issued under section 64, writs 
of execution, and notices under section 553, may be served Viy the attorneys in 
the suit, or by persons employed by them, or bv such^othor persons as the 
High Court by any rules or order from time to time directs. • 


'Non-judicial acts 
done by Tlc^]|i**trar. 


637. Any non-judicial or quasi-judicia'r^ct which this ^ode requires to 
may be be done by a Judge, a\id arpr^act which may bo 
done by fk Commis.smner appoinf ^d to examine and 
adjust accounts under section 394, may bo done by^ the Registrar of the Court, 
or bv such other officer of the Court as the Court may direct to do such act. 

The High Court may, 4rom time to time, by rule declare what %hall bo 
deemed to be non-judicial and quasi-judicial acts within the meaning of this 
section. 


638. The following portions of this Code shall not apply the High 
Section not applying to Court in tile exorcise of its ordinary or oxtraor- 
High Court in civil jurisdic- dinary origimtl civil jurisdiction, namely, sections 

16, 17, and 19, sections 54, clauses {a) and (ftj, 57, 
119, 160, 182*to 185 (both hi elusive), 187, 189, 190, 191, 192 (so far as re- 
lates to the manner of taking evidence), 198 to 206 (both in elusive),* and so 
much of section 409 as relates to the majting of a raerSorandum ; ^ 

and section n79,.shalf not apply to the High Court in j:he exercise of its 
appellate Jurisdiction. ^ , 

CoAo not to affoot High * Nothing in, tWs Cede shall exVnd or apply to- 

Court ill oxorcise of insolvent any .Judge of a Jligh Court in the exercise or 
|uriadiction. • jujrisdiction A an Insolvent iOourt. 

A JUDaMENT-DEHTOR having been arrested in execution of a decijpe of the High 
Court in its Original Civil Jurisdiction, and brought before the Coiyrt sudor the provi- 
tiiona of s. 336 or the Code of Civil Procedure, clairaed to bo discliarired on the ground 
that he intended to aiyily to the Court^o be declared an insolvent either under the provi- 
sions of chap. 20 of me Code or of 11 & 12 Vie., o. 21. Held that llio judgment-dob tor, 
•on expressing his intention to file % petition and eohodule under 11 & 12 c. 21, and 
complying with the conditions of s. 336 of tho Code of Civil Procedure, was entitled to 
h. <li.char^.d . — pttrie Pins&ntj I. L. 8 Mudt 270, J 

C. P. 6B. 



Extoflflinpf tc 
Provincial S« 
C. CourVj, 




Ditto. 


MISCELLANEOU;S. [Secs. 639-C42. 

639. The High Court may, from time to time, frame forms for any 
Powor to frame forms. Vproceediiig in such Court, and may make rules as 
to the books, entries, and account's to be kept by 
itij’officers. 


PART X. 

■ CHAPTER XLIX. 

' Miscellaneous. 

640. Women, who, according to the customs and manners of the coun- 

Exemptu.u of certain wo- ought not to 1^0 compelled to appear in pub- 

inon frum ncMsoi/fti appear- lie, sball be exempt from personal appearance in 
CmA-t. 

But nothing herein contained shall be deemed to exempt such women 
from arrest in execution of civil process. 

It not iieces-sary that a special order of doiivt be made empowering an officer 

authorized to arrest a purda-nashin lady to enter the za nan a of the house in which she 
resides. Under s. 3d(J of tlie Civil Procedure (’(tde, if the ollieer is able to enter the house, 
he may break into any room in the house, including tlie zananu, in order to etl'6l';t the ar- 
rest. — Kadumbiiiee Dossce (S, M.) c. Koylash-kaminco Dossee (S. M.), I.L. K., 7 Cal. 10. 
[Man. 21, 1881.] 

641. The Local ‘Government may, by notification in the official Gazette, 

Local Govorninent may . porsouU'l afipearance in Court any 

oxeiMfit certain per.'.ons from per.so'a whose i tiDK, in the Cpinioii of SUch Govern- 
persoiittl appearance, ^ ment, entitles him to the privilege of exemption, 
and may, by like notification, vvithdraw such privilege. 

The names and residences of the person so exempted shall, from time 
Listeof names of persons forwarrled to the Higli Court b;' tha 

exempted to be kept in Local Governinrnt, and a list of such persons shall 
^ be kept in such Court, and a list of such persons 
as reside within the local limits of the jiy'isdiction of eacj) Court subordinate 
to the Jligh Court shall be kej>fc in suoli subordinate Court. 

WherV^any person so ex< in[jtefl claims the privilege of such exemption, 
Costa of cominiaaion ren- consequently necessary to examine him 

dered necessary by claiming by commission, h(5 shall pay the costs of that com- 
privil^ge. mission, unless the party requiring his evidence 

pavs such costs. c 

642. No Judg^, Magistrate, or other judicial officer, shall bo liable to 
Persons exempt from arrest arrest under civil proces,«j while *7oing to, presiding 

under civil process." ‘In, or returning from liis Court. 

And, expert as provided in sections 25<J and fid 3, whore any matter is 
pending boforr?; a tribunal having (jurisdiction therein, or ludicving in good 
faith thcit it has such jurisdictmn, the parties thereto, their pleaders, tnukh- 
tars, revenue-agent.s,^an(l recognized agents, and tlieir witnesses acting in 
obodienco to a summons, .shal^ be i^xenipt from arrest under civil process 
while going t§ 0 |; attending such tribunal for the purpose of such matter, and 
while returning from such tribunal. 

(I I 

Tub gouoral rule tljat a party to a suit is protected from iirro'';; upon any civil pro- 
cess while Koing to the place of trial, while allendiic^ thc'rc for the purpose of the cause, 
and while returning hoiiio, applies to a defend nit to a .-^uit under the summary-procedure 
seetion-s of Act of 18/7, who has not obtained leave to appear aud defend, and who, 
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therefore, oainiot be beard at the trial* >QMOstions as to tht priviles;© of exemption from 
arrent.^ in tlie case of persons arrested under writs issued from the Small Cause C 9 urt in 
Calcutta, must heVoveriicd b.v the En^dish law, and not by a. (542 of life above Act. Ft’ 
is uol a deviation siilRcient lo forfeit the privilege it' the .shortest road home is deviated 
from, and a loss )»v(led lid more convenient road adopfed.«r-/« re Soorendro ^^th Ray 
Chowdhry, I. L. R , 5 Cab 10(1. [April 9*187i).J , . 

Wtikrk a defendant in a suit in tfio Hit(h Court *was arrfsled in exiA’ution of a de- 
cree of the Calcutta CVwirt <if ^mall Causes, while attenflirij,^ before un^rbitrator appoin- 
ted the Hij;h Court to take* a reference in the suit, it was held that he was privjlefffod 
from such arrest wlnle so uttondiiiij, and that the Uiirh Court^had iH)wef to direct his re- 
lease Irom custody Small Cause Courts iu the j)rcsidency-towns *are subjectAo the ordf - 
and control of the Ifi^li Oi)nrf. In the Matter of Omirtol.il J)cy (I. Ij. It., I C- 1 78) 
followed. — Tn the Matter of Ju;^essur R<\v, 5 C. L. R. 170. [Sep. 23, 1879.] 

A RRVKxn? Court is a “ Court of Civil Judioaturo” within the meaning of s. 051 of 
the Code of Civil Procedure. A per.sou, therefore, who osctipes from' custody under the* 
process of a Revenue G«u^'is punisliablo under that .section. S. 042 oC the Civil Proce- 
dure Code only protects an uceused person while he ^ attondm!< a •Criminal Coffrt from 
arrest “ under that Code.” ITHd, thcroforc, where a person, who lr.id been eonvictetl by 
Majfistrate, and had been fined, wjis arrested in execution of the process ol a Revenue' 

Court while waiting in ('ourt until the money to pay such tliie was broiii^ht, that smiU 
person was not protwjted from such arrest by the provisions of that section, and that, hav- 
ing' escaped from eiistodv under siAh arrest, suodi |>ersou had properly been convicted un- 
der s. 051 for es<!apiii!jr from “lawful eiistodv.”— Empress o. llarakJi Nath Singh, T. L. It., 

4 All. 22^[July 13, 1881.] 

AVuerb a native of Putna came from Calcutta to Aladras on 24tli October on account 
of a suit pending, in which he w’as plain! iflp. and, the case having been adjourned ou«a7th 
October for seven weeks, roinained iu Maifl’as on account of the sjiii, and was aiTestod on 
10th November, Ae/d tjiat he was orivilegod under s. 042 of the Coilo of Civil Procedure* 

—•In the Matter of Siva Hux Siiv’U]ith:kr^.n, L fji. R.^4».M.*[1. 317. [Nov. 11, ISSl.J 

643 . When, in a case pending before any 0)urt, there appears to the Extending tt 
Procedure in case of cor- Court sutljoierit grolwid for sefnfMig for investiga- S. 
tain otfoncea. tion to the Magistrate a ^charge of any such offence- 

as is do.seribed in section 193, section IDO, section 199, section 200, sec- 
tion 205, section 20G, secti^jii 207, section 208, section 209, section 2lj0, sec- 
tion 46.3, section 471, .section 474, section 47e5, section 476, or section 477, of 
the Indian Penal Coih), which may he inadii in the courfe of .ai./ other suit 
or proceeding, or with respi'ct to any document offered in evidence in tho 
case, tiia Court may cau.se the person accused to lni detained tilli^the rising 
of the Court, and may then send him in custody to the Magistrate, or take 
sutiicient hail for his appearance before ttie Magistrate. 

The Court «hall send to the Magistrate the evidence and documents Rele- 
vant to the charge, and may bind over any person to appear and give evi- 
dence before such Magistrate. ^ 

The Magistrate shall receive such charge, andj)roceed \vfth it according^ 
to law. • 

WHBKE*the provisions of s, 258*of the Code of Civil J?roreduro IUlvc not/ been com- , 
plied with, SI Civil Court i.«i not debarred from admitting evidence that the d"'iree has boen 
satisfied out of Court, for the purpo.'^o of an inyistigaliou with a view to sendingdihe judg- 
inent-creditor to a Magistrate un^*r s. 643 of the ('ode of Ci\4l Procedure.— Queen v, 

Mutturaman Clietti, 1. L. R., 1 Mad. 325. [Dec. 5,4881.] 

• 

S44, Subj^pt to the power conferred on thefHigh Count \jiy section 639 Ditto. 
Use of forms in fourth l)y ^be twenty-fourth and twenty -tifth of Vi.;- 

schedule. ^ toria, chapter 104, section 15, tlie forms sot forth 

in the fourth schedule hereto ftnnoxed, with sueli variation as the circuni- 
stances of each case require, shall be used for the respective purposes therein 
mentioned. 
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[Secs. 645-647. 

646. The language ^hich, when this Code comes into force, is the Inn- 
Language of subordinate goago of any Oourt subordinate to* a High Court, 
shall continue to be the language oh. such subordi- 
nate Cturt until the Loc^l Government otherwise orders ; 

but it shall be lawful for the Loca'l Government^- from time to time, to 
declare wha^ language shall be the language of every such OouK. 

646A. I\any Admiralty or Vice- Admiralty* cause* of salvage, towage, 
Assessora in c^uaoa of aal* or collision, the Oor.rt, whether it bo exercising its 
vage, Ate. * . • original or its appellate jurisdiction, may if it 

thinks fit,* and upon r(.que.st of either party to such faiise shall, summon to 
its assistance, in such', manner as the Oourt, may, by rule, from time to time, 
direct, two competent assessors ; and such assessors shall attend and assist 
accordingly. 

Every su^h assessor «3hall receive such fees for f his attendance as the 
Oourt •by rule pro'seribes. Sij^h fees shall be paid by such of the parties as 
the Oourt in each may direct. ‘ 

646. Whenever the Hegistrar of a Oourt of Small Oauses has any doubt 
Power of KoKietrars of upt>» tt«y queatiou of law or usage having the force 

Small Cause Courts to state of law, or as to thc^ construction of a document, 
cases. which construction may affect the merits of the 

decision, he may state a case for the opinion of the Judge ; and al^tne pro- 
visions herein contained relative to the stating of a case by the Judge shali 
apply, inutatis ftmtuudiis^ to the stating of a case by the Registrar. 

647. TIi( 5 procedure herein prescribed shall be followed, as far as it can 

MbcoHaneou. proccedioga. ''Vfe lip^Ucaoie, ill all proceedings in any Court 
' <of civil jurisdiction other than suits and appeals. 

The High Ce/UVt may, fr(;»m time to^tiine, make rules to provide for the 
Admission of affidavits as admission, in such proceedings, of affidavits as evi- 
©videnco. deiico of the matters to which such affidavits re- 

spectively relate ; and such rules, on being published in the local official Ga- 
zette, Shall have the force of law. 

< 

The provisions of the Tiotters Patent of 19C5, cl. SJG, that when the Judges of a Divi- 
sion Bench are Cfiually divided in o))inioD, the opinion of the aetiior Judi'e .shall prevail, 
has bceu sujiorseded by Act X. of 1877 (which is extended to miscellaneous proceedings 
of the nature of appeals by s. 647 of that Act), so far us regards cases to which s. 575 is 
applicable,— Appajl Bhivrav v, SUivlal Khubcliand, I. L. U., 5 Bom. 2(H (P. B.). [Mar. 
31, 1879.] 

Ay appeal lies under s. 647 of the Code of Civil Procedure against* an order of a Dis- 
trict Court under h. 5, Act XX. of 1863. — Sultan Ackeui Sahib r. Shaik Bava Malimiya, 
I. L. It., 4 Mad. 295. [Oct. 3, 1879.] o 

Faili*be to (Ajinply with the provLsiofis of s«. 182 and‘ifl3 of AdX. of 1877 (Civil Pro- 
cedure Code) in a judicial ]»A>cceding is an informality wliiclil-enders the deposition off 
an accused inadpiissible in evidence on a charge of giving fah-e evidfenc^ based qii such depo- 
^ sitioii ; and uiideivs. 91 of Act I. of 1872 (Indian Eviucncc Act), no other evidence of such 
deposition is ^uissible. — In the Matte? of the Petition of Mayadeb Gossami ; Empress v. 
Mayadeb iGossaiui, I. L. ll., 0 Cal. 762. [f'eb. 22, 1881.] , 

The procedure to b4' followed upon the sale of an ander-tenure is that prescribed tiy 
the Civil 1^'ocoduro Code. S. 311 does not apply only to sales made under chap. 19 of the 
Code, and the s^le of an under- t^uire may be set aside upon any of the grounds mentioned 
in that section.— A!iizooimessa Khatoon v. Gora Chaud Da.ss, 1. L. B.,^ / Cal 163. [Mar. 
18, 1881.] 

Ss. 25 and 647 of ttie Civil Procedure Code (Act X. of 1877f are both applicable to 
Courts of Small Causes in the Mufassal, and the fornSer section is extended by the latter to 
oxecution-pro(X>eduigs in such Courts. Under s. 25 of the Civil Proceclure Code (Act X. 
of 1877), the District Judgo has power to withdraw an application for execution of a decree 
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from a subordinate Court (such as a Mufassal Court of Smdl Causes) and to dispose of it 
himself or to transfer it to another subordinate Court coinpetent to deal with it. Tlio 
distinction made Ur the purpo.ses of limitation between suits, aj)i>e!ils, and apjdicatidns by ■ 
the Tjiniitation Acts, has no bearinj^ upon a question %of* jurisdiction— BaUji Ranchoddas, 

Applicant, I. L. T?., 5 B(m. 6S0. 30, 1881.J * ■, / 

Whekis a jud^ment-ffebtor, pendinf^ the oxecutiou-proceodiiiKs, \vas granted i>errais- 
sion to examine the state of the a(n!ourfts, but failed to do so, aqd then ina^ a fresh apfdi- 
cation to tho Court for the ^aipe purpose after tho execution-prboeediiig^ njid been struck 
off, and the decree declared to be satisfied. Held that the question iJmst bo determined 
with refercnce^to tho provisions of s* tJ47 of the Civil Procedure Code, and tho only cou^so 
open to tlie judgment-debtor w'ould have been to apply for a review of tho (yrder which 
declared the decree to be satisfied and struck off the execution-proceedings.-** Fakarnddiu 
Mahomed Ahsan v. Oflicial Trustee of Bengal, 1. L. R., 10 Cal.^538. [Feb. 21, 188-' j 

The bolder of a decree for 11101103% dated tho 7th June 1879, applied, on the 2(Jtli July-'^ 

1880, for execution thereof, hut it appeared that in certain partieiilars the decree required 
correction, and it was 1 herelbre ordered, at the r(M]Uest of the pleader for t.lic decree-holder, 
that the application should ‘be dismissed, and the decree returned to ljinp*for amoiulment. 

The next application for oxeentiqp of the decree was^nade by the deoroc-holdei^ on tho 
19tii February 1883. Held ifiut tlie application of the 20th July 1880 having been put 
in and afterwards taken back liy the decree-holder, the proceeding bccamo, to all intents 
and purposes, as though no application had been made ; that therefore it could have no 
effec.t as an appliesition made in accordance with law for execution within tho meaning of 
art. 170, sell. 2, of the Limitation ^ct ; that applying the rule contained in s. 374 of the 
Civil Procedure Code, in accordance with s. CA7, to the application for execution of tho 
19th Wwigary 1883, the question of limitation must bo determined as if the first appli- 
cation had never been filed ; and that the application now in question was consequently 
barred by limitation. Kamanandan v. Periatambi (f. L. B., G Mad. 250) dissented from. 

Pirjade v. Pirjade (I. L. B., 6 Mad. C81), Referred to. — Kifayat Ali v. Ram Singh, I. L. R., 

7 All. 359. [Jan. 24, 1885.] * 

S. G47 of tho Code of Civif PrcYi'idure^ (Act XIV. -•of 1882), when read with cl. 8 
of s. 588, does not give a light of appeal to a ludglhent-dobtor whose apjilication fo set 
aside a sale of his property has been dismissed under s. 102, and whos*e application to sot 
the dismissal aside has been refused under s. 103. 647 is not* iiUcmded to confer any 

rights of appeal not expressly given elscvAiere by tho Code. — Ningtti>pa v. Gaugawa, I. L, 

R., 10 Bom. 433. [Nov. 26, 1885.] 

^ilERE is nothing in the Indian Companies Act (VI. of 1882), or the High Courts 
Act (24 and 25 Vic., c. 104), oi'tho Tictlers Patent, which prevents the High Court from 
calling for tho record of the proceedings in the winding up of a company Jinder the Com- 
panies Act, and transferring those proccedirigs to its own file. Sucdi a po»»er is given to 
the High Court by s. 647 read with s. 2J of the Civil Procedure Code. Whore, in tho 
proceedings iu the winding up of a company under Act VI. of 1882, an order was 
passed admitting the proof of a particular creditor the company before ally liquidator 
had been appointed, Ae/d that this was an jrrogiilarity ivhich by itself would justify 
the High Court in .sending for the record. AVhere l-he District judge conducting tlio 
proceedings in th^ winding up of a company under Act VI. of 1882 had, after receiving 
notice of tho admission by the High Court of a petition for transfer of those proceedings 
to its own file, drafted and placea* upon the record an order which it might lijj^vo been 
difficult for him reconsider if tho matter again came before hi^n, and whore the <;asc ap- 
peared to be one in ^vhirh serip’fis questions of law were likely to arit*c \vhi«h it would 
probably be dittic.ult t(^ discuss adequately in the Distrkit (loiirt, in the absence of tho 
authorities upon the sufijcct and of any rules framed by tho High Court for dealing* with 
windings-uif under the Act, and tAo case was of a kind^whi(;h wouhkpfobably c-mne be- 
fore the High Court in a variety of appeals fr#in orders brought by ,>nc side, or tho* 
other, Aeld that, under these circumstances, tho casq was a proper one for tl^e exennso 
of the High Court’s jlirisdiction by calling up* the wiiidiug-up yoccedings to its own file. 

A person who has been appoinksf iitjuidator of a oojppany ought not, after such appoint- 
ment, to oontinue to act as vakil of a creditor whoso right to prove agaiijst tho company 
is in dispute in the liquidation. — In tho Matter of tho»AVest Hopcl^wi Tea Compan\% 

Limited, I. L. All. 180. [Deo. 1, 1886.] 

648 . Where^any Court desires that any person shaB be arrested, or Extending to 
Prooednro when pemon to thatniny property shall be at^hed, under any pro- 8. 

boarroHtod or property to bo Vision of tins Code not relating to the oxeention of 
attached is outside district. decrees, and such p(‘rson resides or [)roperty ia 
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situate outsifle the local limits of its jurisdiction, the Court may, in its dis- 
cretion, issue a warrant ot arrest or make an order of attacbn>ent, andfl/send 
to the District Court within the local limits of whose jurisdidci^'.n such persou 
or property resides or is situate a copy of the warrant qu* order, together with' 
the probable amount^ of the costs of the' arrest Or attachment. 

The Dis^trict Court shall; on receipt of Such copy and ainouik, cause the 
arrest or attacK^^jient tio be made by its own ollicers, or, by a Court subordinate 
to* itself, and shall inform the Court which issued or made such warrant or 
order of the arrest or attachment : ' 

and the Court niakilng any arrest under this sectiejp shall send the person 
arrested to the Court by which the warrant, of arrest was issued, unless he 
furnishes sufficient security fur his appearance before that Court, or (whore 
the case is one under Chapter XXXI V.) for satisfying any dccief3 that may 
bo passed against him by si\oh Court, in either of which oases the Court mak- 
ing thoiarrost shal] release hiip. ir 


Act X. of 1377, s. 223, doos not apply to a Small Causes Cmirt, and s. 64S does not 
:il»ply to a wise in which the defendant resides within the wsaine district in wMiieli tlio Court 
issuing a warrant is situate. Con'»e((iiently, a Small Cause Court may issue a warrant for 
the arrest of a person residing in another district, but i<ot if lie resides within the same 
liistrict in which the Court is situate, but outside its local jurisdiction.-— ClmniUl So- 
hliaram v. rurbhudits Kursandas, 1. L It., 2 liom. 500. [Mar. 20, 1373.] 


ICxtondinir'to 
IVovinci.iI S. 
C. Court. 


A DECREE of a Small Cause Court can be executed liy it at any place witliin the local 
limits of the District Court to which it is su}>ordinMto, as "defined by Act X. of JS77, s, 2, 
without having recourse , to the procedure undo’ s, 648, which applies only to cases in 
w hich a da»:rce passed in one district has to he executed in another district. —Badaii Uoba- 
j«‘a fJ. Kala Chund Bubajea, I. L. d Cal iji2B. <';Mar.'24, 1879. J ' 

4^2 t 

WiTEEE an officer procoedyig from Biirruah to England on leave resided a few dayfr 
in Madras on the vii\^^hehl that such residence was sufficient, for the purpose of s. 048. 
of the Code of (Mvil Procedure, to render him liable to arrest before judgmeni.—Kveret a. 
Tree, I. L. B., 8 Mad. 205. [Jan. 30, 1885.] 

649 . The rules contained in Chapter XIX.. shall apply to the execu- 
Rulos applicable to all civil i'^on of any judicial process tor the arrest of ft 
j iocess for arrest, fcah , or person or the sale of property or payment of money,. 
I ayment. wliich may he •'desired or ordei ^Sd by a Civil Court 

^ in any civil proceeding. ^ 

In the same chapter, the expre-ssion “Court which passed a decree,^’ or 
wordsto that ertect, shall, unless there* is something repugnaiit in the context, 
be dftemed to include, where the decree to bo executed is passed in appeal, the 
('•ourt which passed the decree^ against which tl\p appeal was preferred!, and,, 
where the Court wliich passed the decree to he executed has %oased to exist 
or to have juriarJictioh to execute it, the Court whicli, if J:he suit wherein 
the decree was passed were instituted at the time of making application for 

execution of the decree, would have jurisdicti(^n to try such suit. , 

« 

ATA'HOFGH'“tbo High Court, in its {|,ipellate ride, doos not, as a general rule, exeento 
it« own decrees or orders, yet this ciroumst^uice in no way affects the vitality of its juris- 
♦liction in this resjK'ct, irt d it e;umot therefore be incl^ided among Courts whiirh have 
ceased to have juris<fiction to execute decrees as specified under s. 619 of the Code of (Jivi! 
Jb'ocediirc.— Huuro Pershad Roy v. lihupendro Narain Dutt, I. L, R., 0 Cal. 201. [June 
23, 1880.] ( ‘ ■ 


(lARTiT, C.J.— 8. 640 of the Civil Procedure Co<lo as amended b)' Act XII. of 
1879, which explains the aneaningof the expression, the “Court which p«\ssed the decree,’* 
does not exclude tlic Court which originally passed the decree its Ixiing a Court in which 
an appliefion for execution .should be nnwle, but merely includes another Court. When, 
therefore, a Court which hjj.s pas.‘'ed a decree has ceased to Iwve jurisdiction to execute it, 
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the application for execution may be mado cither to that Court, although it has ceased 
to have jurisdiction to execute the decree, or to the Court vhich ,(if the suit wherein tl e 
deorcotivas passed^woro instituted at the time of making application to execute it) •wouM 
have jurisdiotioi;^t(> try the suit. Per Field, J, - A Court 'does not cease* to bo “ the Court ’ 
whicli passed tlio dcfjree^ merely by reason that theMie^d^quarters of sudh Cour^ are re- 
moved to anothcii place, ^or morcl^ becau^ the local linirts of the jurisdiction* of such 
Court are altered. An application for the transfer of a decree under'tho provisions of s. 

223 and the following section of Act»X. of 1877 is a stop in aid of the ^oution of the 
decree within the meaninff of cl. 4, art. 179, sch. 2. of Act XV. ^of 1877. — Latchmiui 
Puudeh V. Maddiiii Moliun Shyc, 1. L U., 6 Cal. 613. [Doc. 10, 1880^3 

• • • • 

A IN 1839 obi ained a decree against B, a sarddr in the* Court of the* Agent for 
Sardars. The decree w:is executed in the Agent’s Court uii^Jl B’s death ii» 1868 B's 
status as a sarddr unde/ e\(*luaivc jurisdiciion of the Agent did not descend i'' his 
sons, and the decree was transferred iio the Court of the Firsft-chiss Subordinatj J .dgo ^ 
at Ahmodnagar for execution. Various objections were taken to the execution of tlie^ 
decree by that Court, but none on the ground that the Agent’s decree could not bo 
executed by a mere transf^^ to an ordinary Civil Court. TJlio case went up twice to llio 
High ("ourt, under wfosc* orders the execution was for several years coTTtinuod ig favour 
of A’s rei)resentatives again.st ^he estate of B’s sons, fn 1885 one of A’s representatives 
iLssigMcd his interest under the decree to C and 1). Thereupon the transferees, C and !>, 
applied to the First-clasa Subordinate dudge at Ahuiednagar to hnve their names substi- 
tuted in the plswift of the transferor in the execution-proceedings. The Subordinate JmUo 
rejected this application, on the ^^round that ho could not recognize the transfer of the 
decree cither under s. 372 or a. 23^of the Civil Procedure Code (A(;t XI V. of 1882). J-[o 
also found that execution had been going on for several years contrary to the ruling in 
KhusiflfRh^. Sakharaiu llaiucliandra (12 Bom. II, R. 212), which laid down that tim 
Agent’s decree could not be executed by a mere transfer to an ordinary Court — the remed v 
in sucdi cases being by a suit on the decree. On this ground, also, he refused to reco^yiize 
the transfer of the decree Held, roversiiig the order of the lowqr Court, that the assigfi- 
meutof the decree-holder’s rights to oxecjutiou in this case was one approved bylhe law as 
contained i?i s. 232 oC the Code of Civil IJrocodure (Act Xl^V. of 1882). The transferee of 
tt decree gains by the transf%r the rightsfof the^tr|i,nsfjw)!*. Iltdd also that thougli the exe- 
cution-proceedings in this case had been for many years inegularly conducted by a mere 
transfer of the Agent’s decree to an ordinary Civil Court, still as tlu/Cknirt whicli carried on 
the execution had jurisdiction to grant thfe same rclierif a suit had bi'cn brought upon the 
decree, the irregularity, having been acquiesced in, did not* vitiate the former proceedings 
in oxasution. Where jurisdiction over the subject-matter exists, requiring only to bo 
invoked in the right way, the pafty who has invited or allowed the Coiirt to exorcise it 
in a wrong way cannot afterwards challenge the legality of the proccc<liugs due to his 
own invitation or negligence. But if there i.s no jurisdiction over t^ie subj t-mattcr, the 
^cquicscerice of the pai^ies concerned cannot create it. Where a decree ' one of (!om- 
tinuous operation, taking effect as each year furnishes proceeds for its satisfaction, it must 
be executed each year according to the law of procedure then in force.— Vishi#u Sakharaiii 
Nagarkar v. Krishnarao Malhar, I. L. K., 11. Bonf 153, [July 29, 1880.] 

• 

660. The provisions of Chapters XIV. anS XV., relating to witnesses, Extending to 
Application of niles as to shall apply tohll persons required to give ovidencfi Provincial S. 
witnesses. or \o produce documents in any proceeding! under 

tjiis Code. , • ^ ^ 


660A. Suumiojises issued by any Civil or feevenue Court situate be- 
Service of foreign sum- j oint the limits of British liidifK may be sent to , 
the Courts in British India, and served as if they 
had been issued by such Courts : Provided* that the Courts issuing such 
sliramonsea have been established by the authority of fhe Govornor-Generul 
in Council, or that the Governor-General in Council has, by notification in 
the Gazette of J^dia^ declared the provisions of this section*to%ipply to such 
Courts. 


The Governoi’^General in Council may, by like notification, cancel any 
notification mado under this section, but not .so as to invalidate the service 
of any summons served previous to such cancellation. • 
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651.* Whoever offers any resistance or illegal obstruction to the lawful 
„ ‘ ^apprehension of himself under this Code, or under 

proheLL OC ewfipii'i^^f *m the warrant of any Oivil or ftevonue Oouh, or 
custody under Code or civil * esdapes or attempts to escape from Afny custody in 
process.'* . which he is lawfully detained under this Code or 

under such warr'ant; shall, on conviction before a M*agistrate, be punished 
with imprisci>\nieut fop a term which may extend to six months, ‘or with tine 
which may ex^Jnd to One thbusand rupees, or with- both. 

A REyENUt Court ia a “ Court of Civil Judicature ” within the raci ninj? of e. 651 
of the Ood^ of Civil Procedure. A person, therefore, who escapes from cu'<tody under 
the process of a Revenue Court is punishable under that soctior. S. 642 of tlio Civil Pro- 
cedure Code only protects, an accused person while, he is attending a Criminal Court from 
® arrest^'* under that Code.” Held, therefore, where a person, who had been eonvictod by 
a Magistrate, and had been fined, was arrested in execution of the process of a Revenue 
Court while waiting in Court until the money to pay such fine was brought, that such 
person was not ^ *otected fronf such arrest by the provision!? of 'that section, and that, 
liuving ftjca-ped from custody unde*' such arrest, such person had properly been convicted 
under s. G51 for escaping from “ lawful custody.”-— Empress v. llarakh Nath Singh, I. L. 
R., 4 All. 27. [July 1881.] 

The apprehension of a judgmeut-debtor in execution of a decree without the officer 
making the apprehension having the warrant of the .pourt executing the decree in his 
possession at the t ime of making the apprehension is illegal ; and, therefore, in such a case 
the judgment-debtor does not render himself liable to punishment under s. 6.)1 of the 
Civil X^rocedure Code, if he escapes from the custody of the offi<5<u* making th^l!•..^Jlrehen- 
sion. Queere. — W'hcthor a person coiivi<5<e<l under s. (>51 of (he Civil Procedure Code of 
esc.iping frojn hiuful cu.stotl^', who is sonfenced <o one month’s imprisonment only, can, 
under s. 588 (20) of tha// Code, appeal ? —Empress v. Arnar Nath, I. L. R., 5 All. 318. 
[Feb. 1, IrtSSfl.J 

662. The High Court maiy, ftoui time to time, make rules consistent 
Power to make 'subsidiary * with this Code to regulate any matter connected 
ndes of procedure. ' " with its own , procedure or the procedure of the 
Courts of Civil Judicature subject to its superintendence. All such rules 
shall be published in the local ollicial Gazette, and shall thereupon h^ve the 
force of law. 


• I’liis section has been repealed by Act X. of 1886, s. 24, and tbo same proviaioa bim 

been inserted in tbo Penal Code as s. 225B. ** ® 
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THE FIRST SCHED]|fL^. 

{See section S.) , , 


i^OTS itEPEALEt). 


1 

Number and year. 

• 

1 • • * 

j S'sbject or title. 


X. of 1877 ... 

iTic Code of Civil Procedure ... 

• 

So* much as has been 

•repealed. ^ 

XII. of 1879 ... 

• 

Amending Act X. of 1877, &c. ... 

#. • 

. • • 

Sections one to one hun- 
dred pgd three (both 
inclusive). • 

VII. of 1880 ... 

Merchant Shipping 

Section eighty-five. 


THE SECOND SCHEDULE. 
{See section *5.) 


Chapter ^nd Scctio'ns of this Code extending to Provincial 
• Cowans of S^y^allJBttuses. 


Pbeliminart 

Chapter 


Sectiontt 1, 2, 3, and 6. ^ . 

L — Of the Jnnscnctioo of the Courts and Res Judicata^ except 
• section 11. • 

II. — Of the Place of Suing:, except section 20, paragraph 4, and 
sections 22 to 24 (both inciusive). , 

III. — Of Parties and their Appearances, Applications, and Acts, 
ly. — Of tho Frame of the Suit, except Becliou 42 and segtion 44, 
rule £ 1 . * 

V. — Of the Institution of Suits. 

VI. — Of the Issue and Series of Summons, except*8tction 77. 

VII. — ^Of the Appearanc# of the Parties and Consequence of Non* 
appeal ance. • 

• VIII, — Of Written Statements and Set-oH.* • 

IX. — Of th^ Examination of the Parties by the Court, except sec- 
tion 119, . • 

^ X. — Of, Discovery and the Admission, &c., ofr Documents. 

Xllt — Section 155, first paragraph, •Judgnieirt where either party 
^ * fulls to prwiuce his evidence. , 

XI II. — Of Adjournments. « ^ ^ 

XIV. — Of tho Summoning lAid Attendance of Witnesses. • 

XJ/. — Of the Hearing 0 'S the tSuit and Examination o£> Witnesses, 

ericept sections 182 to 188 (botfi inclusive) 

XVI.— Of Aflidavits.t • 

XVII. — Of Judgment and Decree,, except scctioEli 204, 207, 211, 
^ 212, 213, 214, and 215. • 

Chapter XVTII. — Sections 221), 221, and 222, Of JCosts, 

, 

* The words, “Of Written Statements and Set-off,” have been substituted bv tho Provincial 
Small Cause Courts Act (IX. of 1837) for the words “Section 111, Set-olf,” originally on* 
acted.— See Act IX. of 1887, s. 26. • 

t This 4iio has boon added by Act IX. of 1887, s. 26. 


Chahteb 

Chapter 

Chapter 

CliAPTEB 

Chapter 

Chapter 

ClIAPTER 

Chapter 

( 

Chai’ter 

Chapter 

ClIAl^ER 

Chapter 

Chapter 

Chapter 

Chapter 


a P. W. 


4CG SECOND AND THIRD SCHEDULES. 

Chapter XiX.— the Execution of Docroes, nections 223 to 236 (both 
inclusive), 239 to 258 (both inclusive^, 269 (except so 
'far as relates to the recover}^ of wires), 266 (except 
far as relates to inirnoveabl^»))roper%y), 267 to 272 
(both inclusive), 27;? far as relates to decrees for 
moveable property), 275 td 283.”* 284 (so far as re- 
hdcvS to moveablef property), 285, 286, t*87, 288, 289, 
290, 291, 292. 293 (so far„a*} relates to re-sales under 
297), *294 to 303 (both iiielusive), 3*28 to 333 (both in- 
clusive, so far as relates to moveable property), 336 to 
' ^ 343 (both inclusive). 

Chapter XX. — Section 360, Power to inv^cst Cv.rtaiQ Courts with Inaol- 

•• veney-jnrisdictioa. 

CnAPTEU XX f. — Of the Death, Marriage, and Insolvency of Parties. 

■Chapter XXII. — Of the Withdrawal arul Adjiistineut of Suits. 

CHAPi'Kri XXril. — Of Payment into Court. ^ 

Ohaptkr XXIV. — Of leqiiirin^ Security for Costs. \ 

'ClTAt*TRR XXV. — Of CbinniiKsions. ^ 

Chapter XXVI. — Suits by P!Mi]>ers. 

Chapter XXVI 1. — Suits by and aivainst (Tovernment or Government Servants. 

Chapter XXV III.— Suits by Aliens and In’ ;m<l against Foreign and Native 
Rulers, except the lirst paiagraph of section 433. 

Chapter XXIX. — Suits by and against Corporations and Companies. 

Chapter XXX. — Suita by arnl against Trustees, Exectitors, and Adminis- 

trators. 

Chapter XXXI. — Suits by and against Minors and Persons of Unsound 

Mind. 

CHAf^rER XXXII. — Suits by and against iMilitary Men. 

Chapter XXXIII. — Interpleader. 

Chapter XXXIV.— Of Ai¥\.8t saiid Attacliraent bef'jro Judgment, except as 

■» regards iniiuovoablo property. 

CllAP'rER XXXVI.— Appijdntment of Ueceivera. 

Uhaptbb XXXVIL — R<*ference to Arbitration, section 606 to 626 (both inclu- 
‘ sive). 

Chapter XXXVIII. — Of Proceedings on Agreement of Parties. 

Chapter XLVI. — Reference to and Revisiof. by High Court. 

Chapter XLyill.— Of Review of Judgment, sectious 623, 626, and 630. "f 

Chapter XLIX.— Miscellaneous. % 


THF. THIRD SCHEDULE. 


{See* section 7.) ^ 

Bombay Enactments. 

I \ 

BoM[)bay Rpgii]ation XXIX., '1827. 
„ „ VII., 1H30. 

1 » ?T 1 , 1831 . 

‘ „ 2IVI., 1831. 

Act XTX. of 1835. 

„ XIll. of 1842. 


* The word and figures quoted hnvo hoen sidistitiitpd by the Provinot:.l Small Cause Courts 
Act (IX. of 1887) for the figjiros and words “ 275 tj> 280 (boih inclusive), 283.” See Aot IX. of 
« s 26 

t This line has beerf substituted by Act IX. of 1887, s. 26, for tho‘line— ''Chapter XLVlI.— 
Of Review of Judgment.” 

+ The item “ Chapter XLTX.— Miscellaneous” has boeu substituted by Act IX. of 1887, B. 
26, for the item ‘‘ Chapter XLIX.— Aliscellanoous, sections 640 to 647 (both inoluiive), Mtitionfl 
6U to 662 (both inclusive) 
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^HE FOURTH SCHEDl/fLE.’ 

• (See section 644.) 

FORMS OF PCEADhNGS AND [tECRpES. 

PLAiyTvS. PAirp I. . 


• No. 1. 

For Money lent. 

In'the Court of 

Ciinl Sait No. 

A. Zi, of 
agairmt 
• •• a b., of 

A. B.j ?lio nlxive-sained plaintiff, stages as follows : — 

1. That on the »lay of 18 , at , he lent the defendant 

rupees, vopayahlo on demand [or on the day of 3- 

2. That the defendant has not paid the same, except rupees, paid on 

the day of 18 . • 

l^Jf the plaintiff claims exemption from any lauf of limitation say t — 

3c«£ 1^P plaintiff was a minor [or iusanuj from the day of till the 

day 01 ^ ]. 

4. The plaintiff prays judj^mont for rupees, v.dth interest at per 

cent, from the day of ** * 

[Note.— T he object of statinur when the debt is to bo *ropaid in merely to fix^a date for 
interest. If, therefore, **iiiterost is not claigiod, the statoinent may bo omitted.] 


No. 2.' ^ ’ # • 

For Money recep^bd to Plaintiff’s Use, 

, ^ ‘ (Title.) 

A. B. and G. IJ., tho*iihove-named plaintiffs, state as follows 

1. That on the day of 18 , at , the defend 'nt received 

rupees [or a cheque on the Bank for * rupee ] from one 

E. F. for the use of ft>e plaintiffs. • 

2. Tbat the dcfemhint has not paid [or delivered] the same acconlii^ly, 

3. Tlio plaintiffs pray judgment for • rupees, with interest at per 

cent, from the day ot 18 . • 

No. 3; 

For Price* of Goods sold by a Factor. 

• (Title.} • 

• # 

A. B.f the abo^e-nauied plaintiff, states as foltows : — * 

1. ThaWou day of • 18 , at , he and E. ffince deceaseiJ, 

delivered to the defendant [one thou. sand burr elg of Jioe hundred maunds ^ rice, 
or as the case may he] for sale upon commission. ^ 

^ 2. That on the • day of 18 , [^r on some day i^known to the* plaintiff, 

before the day of 1® ], the defentlapt sold the said merchandise for 

rupees. > 

3. That tlie^commission and expenses of the tlefcndant therlon amount to 

rupees. 

4. That on the ^ day of • 18 , the plaintiff demanded from the de- 
fendant the proceeds of the said ^lerchundise. * 

5. That he has not paid the same. 

(^Demand of judgment.'] • 


V 
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\ No. 4. 

Job Monei received bx Defendant THRonoH the PtAiNiy^F’s Mistake 

’ e4 _ A • 

t OF Fact. 

^ . (Titie.) . 

thcf above-named plaintiff, states as follows : — 

» 1. That on^tho day of 18 , at , , the plaintiff agreed to buy 

and the defendant agrpod to sell bars of silver at amvis per tola of 

fine silver, c r 

2. That the plaintiff procured the said bars, to be assayed by one E, who 
was paid by the defondfAit for such assay, and that the said K. F, declared each of 

* the said bars to contain 1,500 tolas of fine silver, and that the plaintiff accordingly 
paid the defendant rupees annas therefor. 

3. That ct^ph of the said bars did contain only 1,200 of fine silver, 

4. ^hat the defendant has i^ot repaid the sum so overpaid. 

* • 

[jDemand of jvdgment."] 

[Note.— A demand of repayment is not necessary, but it may affect the question of inter* 
Sit or the costs.] f.. 


No. 5. 

. Fon Money paid to a Third Pasty at the Defendant's Request. 

, iTitle.) 

A. B,, the abov^e-nupned plamtift, relates as fallows 

1. That on {he day*of *18 , at , at the request [or by the 

authority] of the defendant, thq plaintiff paid to one F, rupees. 

2. That, in consideration thereof, the defendant promised [or became bound] 
to pay the same to the plaintiff, on demand [or as the case may Oc]. 

3. That [on the day of 18 , the plaintiff demanded paymenrof the 

same from the defendant, but] he has not paid the sbrno. 

• IDemand of judgment.’] 

t • 

[Note. —If the request or authority is implied, the plaint should state facts raising the» 
implication*.^ « 


• No. 6. 

For Goods sold at a Fixed Price and Delivbe&d. 

• {Title.y 

• A. N., the above-named plaintiff, stater as follows 

1, That on the day of 18 , at ' , JS* F.^ot , deceased, 

sold and delivered to the defendant [one hundre^ barrels of flodi, or tl]e goods men- 
f tioned in the schednlo hereto annox^, or sundry goods]. 

%. That the defendant promiscO to pay rupees for the said goods on 

delivery [or on the day of ^ ♦some dag before the plaint waefiled\ 

3. That he has n6t paid the same. • 

4. That the said E. F, in bib lifetime made his will, whereby ho appointed the 
plaintiff exe(titor thereof. , 

6. That on the day of 18 , the said E, F. diedV* 

6. That on the day of probate of the said will wag granted to the 

plaintiff by the Court of • 

7. The plaintiff as executor as aforesaid {^Demand of judgment]. 

[Note,— I f a day was fixed for payment, it should bo stated as furnishing a date for tho 
eemmeneemsnt of interest.] 
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No. 7. 

Goods sold at a Reasonable Price and Delivered. 

V (^Tiile.) ^ ^ 

1. aboveviatncd statbs follows : — / 

1. That^D the day of 18 , at , plafti tiff sold and delivered 

to the defendaut [^9undi*y articles oj houie-furn\twire% but no express Agreement was 
made as to the price.* • • 

2. That the same were reasonably worth rupees. 

3. That the defendant has not paid the same. ^ 

• [Demand of judgment.'] ' ^ ' 

' * , 

[Note.— T he law implios a promiso to pay so muoh as the goods are reasonably worth.] ^ 


* «•. 


No. 8. 


For Goods delivered to a Third Party at Defendant's Request at a 

Fixed Price. 

^ [Title.) 

A. B.y the above-named plaintiff, states as follows 
•frflw hat on the day of 18 , at , plaintiff sold to the defend- 

ant [one hundred harrela of Jlour]y ejidy at the request of tho defendant, delivered 
the same to one E. F. 

2. That the defendant promised tp pay to tho plaintiff^ rupees thefefor. 

3. That he has not paid the sane. 

• • 

. [DefrSknd ef^gji%ent.] 


• No. 9. 

FolP Necessaries Furnished to the Family op Defendant’s Testator without 
HL s Express Request, at a Reasonable Price. 

[Title.) 

A. 3.y the above-named plaintiff, states as follows : — 

1. JPhat on tho day of 18 , at , plaintiff furnishod to [Mary 

JoneB]y the wife of [James Jones]y deceased, at her request, sundry arttcles of [food 
and clothing]^ but no c*xpress agreement vus made as to the price. 

2. That tho sarno were necessary for her. • 

3. That the same were reasonably w^oi;th rupees. • 

4. That the said James Jtmes refused to pay the same. 

5. That t|^e defendant is the executor of the last will of the said James Jones. 

• * [Demand of^udgment.) 


No. 10. • 

For Goods sold at^ ]fixBD Price. 

* , (2?</0.) 0 
A. B.y the above-named plaintiff, states as follows : — 

1. That o%tho day of 18 , at • , the pJairAiff sold to E. F.^ 

of , deceasod [a^Z tJie crops then growing on his farm in . ]. 

2. That the s^id E. F. promised to pay the plaintfff rupees for the same. 

3. That ho did not pay tho^ame. • 

4. That tho defendant is adniioistralor of tho estate of the said E. F. 

[Demand rfjadgmeni.] * 
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\ No. 11. 

For Goods sold at a Reasonable Price. 

iTitle.) 

\ -4*. the abo>^e-r.amed plaintiff, states as foll/ws : — 

1. That on the • day of 18 ,'at * * , E.^F.^ of , sold to 

the defendant F«// the fruit growing in his orchard in J, but nO exf ress agree- 

iiient was mad? to the fprice. , 

2. That the ^iiie was reasonably worth rupees. 

‘ 3. ‘That the defendant has not paid the same. *' 

4. That on the • Say of the High Court of Judicature at Fort 

William dul^ adjudged th6 said E. F, to be a lunatic, aud^appoiutcd the plaintiff 
committee of his estate, *\^'ith the usual powers ^)r the uianageuieut thereof. 

*5. The plaintiff as committee as aforesaid \bemand of judgment\. 

[Note. — When the lunatic’s estate is not subject to the ordinary original jurisdiction of 
a High Court, for paragraphs 4 and 6 substitute the following : — ] ^ 

4. That on'^ihe^, day of the Civil Court of duly adjudged 

the said E. F. to be of unsound fiiind and incapable of. managing his affairs, and 
appointed the plaintiff manager of his estate. 

5, The plaintiff as manager as aforesaid \^Demand of judgment^. 


No. 12. 

Foe Goods made at Defendant’s Request, and not Acceptej^.^--- ' 

CTitle.) 

A. R.y the above-named plainUff, states as follows : — 

1. Tli«.t on the day of 18 , at y E F., of , agreed' 

with the plaintiff that the plaintiff should makeif^r hi'in [si.r tables and fifty chairs'll 
and that the said jp. F, should pay^Lor the'same upon delivery thereof 

rupees. ‘ 

2. That the plaiiitiff made tin said gooda and on tlio day of 18 , 

offered to deliver the same to the said E, Fy and has ever since been ready and 
willing so to do. ” 

3. That the said E. F. has not accepted the said goods or paid for the saiflo. 

4. That on the day of 18 , the High Court of Jiulicatiire at Fort 

William duly adju(ige|l the said E, F, to be a lunatic, and appointed the defendant 
committee of his estate. ^ ^ 

5. The plaintiff prays jiidgincot for rupees with interest from the 

day of t cent, per annum, to be paid out of tlee estate- 

of the said E. F. in the hands of Lh<f defendant. 


Nq. 13. 

, For Deficiency upon a Re-sale [Goode Sold at Auction], 

(Tif/s.) 

A. jR,, the aboye-named plaintiff, states ds follows * — 

f. That on ^he day of 18 , at ^ , plait'itiff gwit up at auctioor 

^sundry \article8 of^merchandt8t‘\y subject to the condition that all goods not pai«l for 
and renioved by the purchaser therotf within [ten days\ aftcu* the sale should bo 
ro-sold by 'auction, on his account, of whwdi condition the deforghint hail notice. 

2. That the defendilot purchased [o?ie crate of crockery’] at the said auction at 

the price of rupees. ‘ 

3. That tbdllpbiiiitiff was ready and willing to deliver the same to the defendant 
on tVie said flay amf for [ten days] thereafter, of which the defendif.'i’t had notice. 

4. That tbb defemiant ^ihl not take away the said goods purchased by him, nor 
pay therefor, within days] after the sale, nor afterwards. • 

5. That on the day of 18 , at »■ , the plaintiff re-sold the said 

[crate of crockeryjy on account of the defendant, by public aiicliouyfur 

lUpcsiS. * 
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6. That the expenses attendant iipon-snch re>sa]e amonnted to rupees. 

7^ That th^ defendant has not paid the deficiency thus arising, amounting to 
rupee^. «» ’ 

% {Demand of j ad ^ 

[Notb to § 4. — Unless |he seller^ffreed te deliver, the purohaser must fetch the goods. See 
ActlX. oflfig, sec. 93.] • . 


. . . No. 14. 

For the Purcdase-money of Lands conveyed, ^ 

{Title.) 

A. B., thff above-named plaintiff, states as foJIows : — 

1. That on the day of * 18 , at , tfto plaintiff sold [andcon^* 

veyed] to the defendant [the hoiiso and compound, No. , in the city of , or a 
farm known as , in , or a piece of land lying, cfec.]. 

2. That the dcfesdtnt promised to pay the plaintfif rup^^ps for the said 

[house and compoiinlV, or farm, or land]. # • " • 

3. That he has not pai(f the same. 

{Demand of judgment,'] 

[Note. — W hore there has been no actual conveyance, say in § 1, “ sold to the defendant 
the house, &c., and placed him in possession of tho samo.’’] 


No. 1*5. 

For the Purchase-money op Immoveable Property contracted to be sold, but 

NOT conveyed. 


{Title.) 

A. Bt, the above-nam^d plaintiff, stateg as follows : — 

1. That on the (^y of • 18 ,at*»* , the plaintiff and defendant 

mutually agreed that the plaintiff should sel^to the defendant, anfi that the defend- 
ant should purchase from the plaintifE [tljp house- No. , in •tike town of , 

or one hundred bigas of land in • , bounded by tho Bast indian railroad, and 
by the other lauds of tlie plaintiff] for rupees. 

% That on the day of 18 , at , the plaintiff tendered [or 

was ready and willing, and offered to execute] a sufficient instrument of conyayanco 
ot the safd property to the defendant, on payment of the said sum, and still is ready 
and willing to execute the same. • 

3. That the defendant has not paid the said sum. 

{Demand of jud^7>^enti\ 

No. 46. 

For Services at a Fixed Price. 

, (TOfe.) 

#1. B., the above-named plaintiff, states as follows: — 

1. That on tka day«af 18 * at , the defentlant [hired plaint- 
iff as a clerk, at jJtc salary of rupees per yeai^. * 

2. Thgt fftTm the [said df^y] until tho day of , the plaintiff 

served tho defendant as liis [clerk], • 

3. That the defendant has not paid the s4id^ salary. 

• ^Demand of judgment] 

No. 17. 

For Services at a Reasonable Price. * 

. • iTitle.) 

A. B., the above-i»amed plaintiff, states as follows : — 

1. That between the day of 18 , and the day of 18 , 

at , plaintiff [exocuted sundry drawings, designs, and ^diagrams] for the 
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dcfcnilant, at bis roquoet ; bat no express agreement was made as to the sum to bo 
paid for sacb services. 

2. Tiiat the said services were reasonably worth rupees.^ 

3. ^ That the defendant has next paid the same. 

(^Demand of 

No. 18. " %> 

‘^yoR Services and Materials at a Fried ePniCB. 

.. ^ (Title.) 

, 1 . A. ^./the above-named plaintiff, states as follows : — 

1. That on the ‘ day of 18 , at 7 plaintiff [furnished the 

paper for and printed oile thoiiuand copies of a book called ] for the defend- 

ant, at his request [and delivered the same to him]. 

2. That the defendant promised to pay rupees therefor. 

3. That has not paid* the same. 

[^Demand of judgment,"}^ 


No. 19. 

For Services and Materials at a Reasonable Price. 

(Title.) 

A. the above-named* plaintiff, states as follows : — 

1. That on the day of 18 , at . plaintiff lyflTf'a hoiiso 

[known as No. , in ], and furnished the materials therefor, for the defend- 

anf, at his request, but no express agreement was made as to the price to be paid 
for snclv work and mjfterials. 

2. That the said w’ork and materials were reasonably wor^li rupees. 

3. That the defendant has paid Vhe sliiae. 

* (Dema-fd of judgment^ 

' No. lo. 

Fob' Rent reserved in a Lease.' 

(Title.) 

the above-named plaintiff, states as follows : — 

1, That on the day of 18# , at , the«Lle fondant entered into 

a contract with the plain tiff, under their hands, a copy of which is hereto annexed. 

[Or state tlim substance of the contract,'] 

2. That the defendant has not paW the rent of the [month] ending on the day 

of , 18 f amounting to rupees. 

[Demand of judgment.] 

' ‘ Another Form, 

1. That the plaintiff lot to the defendant a house, No. 27, Chowringhce, for seven 

years, to hold from the « day of 18 , at .> rupees a year, payable 

quarterly. ^ - t 

2. That of *such rent < quarters arc d'uc and unpaid. 

[Deikand of judgment,] 

' ,, ' 

No. 21. 

^ For Use and Occupation at a Fixed Rent. 

“ “ iTUle.) 

A. above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant hired from 

the plaintiff [the house No. , Street], at the rent of rupees, pay- 

able on tlfc first days of 
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S. ttie defiendabt ooobpied the said pret&ises firom the ^ day of 
id , to the day oi 18 . 

3. That the ^eJ^endant has not paid jrujpeej^, beihg the o£ said tetil 

due on the first*o£ ^ 18 • 

Judgment.] 

. • * No. 22. 

For Uste and Occupation at a RsASONAfeLb Rent.^ 

{Title.) * • ^ 

A, B.y the above*ifttiled plaintiff^ .executor of the wiU of X. decee jd, 
atatoB as follows ! — • " • 

1. That the defendant occupied [the bouse^ No. j Street] by permid^^ 

aion of the said X. V., from the day of 18 , Ubtil the day of 

18 , and no agreement^was made as to payment for tfie use of the.^aid premiseBb 

24 That the useaof the said premises for lhe#aid period was reasonabty worth 
rupees. • * 

3. That the defendant has not paid the same. 

4. The plaintifE as such executor as aforesaid prays judgment for rupeedi 


No. 23. 

For Roabd and Lodoino. 

(Title.) 

A, B.f the above-named plaintiff, states as folJpWs 

1. That from tljo day of 18 , until the day of * 18 j 

the defendant occupied certain ropifis Iq the hotwse fNo, , Street], by per* 
mission of the plaintiff, Ttnd was furnished Iw thS plaiiy;iflp, at his request, with meat$ 
drink, attendance, and other necessaries. ^ ^ 

2. That, in consideration thereof^ the defendant promised to pay [or that no 

agreement was made as to payment for such meat, dripk, attendance, or necessariesi 
but the same wore re.iffonably worth] the sum of rupees^ 

Sh That the defendant haji not paid tlio same. 

[Zlemand of judgment.) 


No. 24. 

For FRBionT opdooDa* 

(Tim.) 

the above-named plaintiff, states as follows 

1. That on the day of . 18 , at , plaintiff transported in [hia 

barge, or othenghe) [one thousand barrels of flour cw suudry goods from * 
to , at tho request the defendant * « • 

3. That thetlefenjjant promised to pay tho plaintj^ the sum of [one rupee pef 
barrel] as freighfrii4liewon [or that no agreement was made as to payment for'such 
transportattonH^t such transportation was reasonabl;^ worth * rupees]. 

3. That the defendant has not paid the s^ne* • 

[Demand of judgment.) 

• - - - - 

No. 25. 

Fob Passage-money. 

• (Title.) • 

A. B.y the above-named plaintiff, states as follows:^ 

1. That on tho day of 18 , plaintiff conveyed the defendant fill 

bis ahip, called the ] from to at his request. ^ 
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2. That the ^ ef end ant ^ promised to pay the plaintifE rapeca therefor. 

[Or that no agreement was made as to the price of the said passage^ bat the said, 
passage was reasonably 'worth rupees.] 

3. That thp defendant has nat paid the same. 

{Demand of judgmetfitj^ 


No. 26. 

On an Award. 
iTitle.) , 

.4. .B., the' above-named plaintiff, states as follows : — 

1. That on the of 18 , at , tke plaintiff and defetidant 

having a controversy between them concerning [a demand of the plaintiff for the 

vnrico of ten barrels of oil, which the defendant refused to pay], agreed to submit 
the same to the award of F. and O. ZT., arbitrators [or entered into an agree- 
ment, a copy of which is hereto annexed.] 

2. That on the day of 18 , at , the said arbitrators awarded 

that the defendant should [pay ffte plaintiff r rupees]. 

3. That the defendant has not paid the same. 

\^Demand of judgmenW] 

[Note.'— T his will apply whore tho agroemont to refer is not filed in Court.] 


No. 27. 

On A Foreign Judgment. 

(Tif/e.) 

A. the above-named plaintiff, states as follows 

1. That on the day of 18 , at , in the^ State [or Kingdom] 

of , the Court of. the Statp [os^ in » suit therein pending 

between the plaintiff and tho doiondant, duly adjudged ihat the defendant should 
pay to the plaintiff rupees, wi^n interest from the said date. 

2. That tho defendant has nbt paid the rame. 

, [Demand of judgment, 

PLAINTS UPON INSTRUMENTS FOR THE PAYMENT 
OF MONEY ONLY. 

No. 28. 

On an Annuity Bond, 

{Title,) 

, A. B., the above-named plaintiff, states as follows > 

1. That on the day of 18 , at ^ , tho defendant by his bond 

became bound to the plaintiff in the sum of rupees to bo paid by the defend- 

ant to the plaintiff, subject to a condition that, if th^ defendant should pay to the 
plaintiff rupees half-yearly on tho day of < and the day of 

.in every year during the life of the plaintiff, the said bpnd should be void. 

2. That afterT'.ards, on tho day of ^ 18 , the sum^ot rupees 

for of the said half-yearly paymonls of tho said anuuity became due to the 

plaintiff, and is still unpaid. ^ 

' ^ [Demavid of judgment,'] 


No. 29. 

^ c 'Payee against Maker. 

{Title.) 

A. B., the above-named plaintiff} states as follows : — 

1. That on tho *day of ^ 18 , at i , the defendant, by his pro- 
missory note, now overduOi promised to pay to the plaintiff rupees 

[days] after datoi 
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day 


2. TTist ho h&a not paid the same [except 

IB I ^ 

^ * ^Demand of judgment, • • 

[N'oTB.— the^te iEpayahU after for ptdrofraphe 1 and % mlSHtnte ^ 

It That on ^the • day ot • 18 , at ** , the (J^^^i^dant,. *by hie 
promissory i^te, promised to pay j^o the plaiutiif, Rupees « ' months 

after notice. a 

2. That notice was aftei^ards fifiven by the plaintiff to the (J^ndant to pay 

the same months after tli^ said notice. . • 

3. That file said time for payment has elapsed, but the«dp£enddht has not paid 

the same. c • • 

\Wliere tl& note is payable at a particular pla/ce^ sap — J 


*1. That on the day of 18 , at , tlfe defendant, by hispr^ * 

missory note, now overdue, promised to pay to the plaintiff [at Messrs. A. and Oo'tf 
Madras] rupees months after date. 

2. That the said doft'wasduly presented for payment [at MessrPk atzd Co.^a] 
aforesaid, but has uofbeen paid^ • * * 


Written Statement of the Defendant, 

In the Court, &g. 

C. -D., the above-named defendant, states as follows 

1. The dofendaiit made the note sued upon under the following circumstances ; 
The pJi.aintiff and defendant had for some years been in partnership as indigo manu. 
facturers, it bad been agreed between them that they should dissolve partner- 
ship, that the plaintiff should retire from the business, and that the defendant should 
take over the whole of the partnership-assets and liabilities, and should pay the 
plaintiff the value of his share in the assets after de(i noting tho liabilities^ 

2. The phiintiflb thereupon undytook to examirm the partnership-books, and 
inquire into the state of, the partnf^.rship*assets*^ifd liabilities; and he did accord- 
ingly examine the said books and raalje tho ^^id inqiiinies, and he* thereupon repre- 
sented to the defendant that the assets of tlm firm excocded«lV, 1,00,000, and that 
the liabilities of the firm wore less tbftn Rs. 30,OU0, whereas the fact was that the 
Assets of the firm were less than Rs. 50,000, and the* liabilities of the firm largely 
exceeded the assets. 

3. The misrepresentations mentioned in the second paragraph of this stc^roent 

induced the defendant to make the note now sued on, and there never woa any other 
eoneidoration for the making of such note. • 


3To. 30. 


• First Indorser AGAfl^sT Maker. 
iTitJm,) 

A, B., the above-named plaintiff, statSs as follows r— 

1. That on the day of 18 * at , the defendant, by his pro- 
missory note, new overdue, premised to pay to the order of E, F, [or to or 


order] rupees 
2. That the- 


[ days after date]. - 

laid E, JF.imlorscd the sanfe to the plaintiff. 
That tho^d^oi^ant has not paid the same. * 

® [Demand of judgment"^ 


No.^l* . 

* SuBSEQmiOT Indorsee against Mawr. 

{Title,) • 

A, the above-named plaintiff, states as follows § 

1. IMs iw last preceding form,'l 

2. That the same was, by the indorsement of the snld E. F, and of O* ff* and 

/. J, [or and othertg transferred Jo the plaintiff. • 

i. That the defendant has not paid the same. 


[Demand of judgmenti • 
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No. 32, 


FinsT Indorsee against First Indorser. 

• . ■ ' imm , ■ 

A* S., the abo\re> named plaintiff, states as folI</w8 

1, That J!,- ODc the day of ' 18 , at * , by his promissory 

ROto, now overdue, promised to pay to the d(jfendant or order ^ rupees 

inont^, after date. , r r, 

2. That the d:dfoQdaut indorsed the same to the plaintiff. 

* S: That on ^he day of 18 , tho sdiuo was duly presertod for pay- 

ment, but \vas not paid. 

[Cb* state facta excusing want of pi’eaentihent.'} 

4. That the dofendalit had notice thereof. 

5. That he has not paid the same, 

. IDeniand of judgmeni.'] , 


No. 33. 

Subsequent Indorsee against First Indorser ; the Indorsement being special, 


(Title) 

B,, the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to one E. E. a promissory note, non^ ov^v^rdue, 
made [or purporting to have been madel by one 6r. If., on the day of 

IS , s.t , to the order of the defendant, for the sum of rupees 

[payable days after datej. 

2. TImt the same Was, by tho indorsement of the said E. F. [and others], 

transferred to the plaintiff, fOr that tho sa'd E.'F, indorsed the same to the 
plaintiff.] ' f u 

3. 4, and 5, as 3s 4, and the last preceding formJ\ 

[Defnand of jwdgment.'] 


No. 34. 

■ Subsequent Indorsee against his Immediate Indorser, 

(Title,) 

A. B.y the above-named plaintiff, states as follows : — 

1. That the defendant indorsed t 9 him a promissory note, now overdue, made [or 

purporting to have been made] by one E, jFI, on the day of 18 , at 

, to the order of one G. for tHb sum of rupees], payable days 

after ^date], and indorsed by the said O. H. to the defendant, 

2, 8, and 4. [Same as in 3, 4, and b in Form No. 33.] 

‘ [Demand of judgment,) 


No. 35, . 

SuBse<.H7ent Indorsee against Intermediate Indorser, ' 

^iTitle.) 

• A, B,f the ^above-named plaintiff, states as follows ; — 

1. That a promissory note, norv overdue, made^ [or purporting to have been 
made] by ono^. J?*., on the day of 18 , at , to the order of one 

G, JEF^ for the miriKof I'upeos [payable days after date]^'cind indorsed by 

the said (?. to tho de^ndant, was, by the^, indorsement of the defendant [and 
others], tranaforred to the nlaintiff, • 

9, 3, and 4. [Aa in No. 33 ] 

[DejnaJid of judgment.) 
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No. 36. 


/ 


Bdbbbquent Indorsee against Maker, and First and Second Indorsee. 
^ In thp Court op at • • ‘ 


Civil Suit No. ! 

•il. B.y of 
against 
a JX, of 
£J. of 
• and 

G. H.,ot • . ' . 

A. B.y the abo^e-nanied plaintiff, states as {ollows • 

1. That on the day of ^ 18 , at , the defendant, C. D.. I ^ his 

protdissory note, now overdue, promised to pay to the order*of the defendant, 6. F.^ 

rupees [ months after date]. ^ 

2. That Uie said F. F. indorsed the same to the defendant, G. who in> 

dorsod it to the plaintffff • • , 

3. That on the ' day of ^ 18 , the sanne was presented [o?* sib.ts facts 

excusing want of presentment to the said C. D. for payment, but was. not paid. 

4. That the said E. F. and G. H. had notice thereof. 

5. That they have not paid the same. 

[Bemand of judgment."] 


No. 37. 

Drawer against Acceptor. 


i!ntle.) 

A. B.f tlie above-HBiuod plaintiff, states as follows 

1. That on the d<iy of • 18 , at»#* , by his bill of eKchange, 

now overdue, the plaintiff required the»defen'^nt to pay him * rupees [ 

days after date, or sight, thereof]. ^ • • • 

2. That the defendant accepted thi said bill. tJie hill is payable at a cer- 
tain time after eighty the- date of acceptance should he stated; otherwise it is not ne- 
cessarif-] 

3. That he has not paid the same. 

4. That by reason thereof the plaintiff incurred expenses in and p*>out the pre- 
senting and noting of the bill, and incidental to the dishonour fhercof. 

\_Demand of judgment.] 

[Note. — Where the hill is payable to a third party ^ for paragraphs 1,^, 3, say — ] 

1. That on, &c., ut.%c., by his bill of exchange, now overdue, directed to the 
defendant, the plaintiff required the defendant to pdy to E. F. or order 

rupees months after date. • * 

2. That the plaintiff delivered the said bill to the said E- 2^. on 

3. That the^ defendant accepted the said bill, but did not pay the same, Vhore- 
Upon the same was returned ig the plaintiff. • 


. No. 38. 

Payee against A^eptor* 
iTitU.) • 

A. B.j the above-named plaintiff, states as fotlows : — 

1. That on the day of 18 , the defendant accepted ^le bill of ex- 

change, now ovtxduc, made [or purporting to have been made]* by one E. F.^ on 
the day of 18 , at requiring the defendant to pay* to the plaint- 
iff rupees • after sight thereof. « 

2. That he has not paid the sitme. 

[Demand of judgment] 
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No. 39. 

•First Indorses against Acceptor. r y 

iTitle.) / ' ' 

V A, B.f the ahovG-named plaintiff, st@.tes as fonows 

1. That on the day of 18 , the defendant accepted a bill of ex** 

change, now perdue, made [ 09 * \>urporting to have been made] by one jP., on thw 
day of 1 fit ' , requiring the defondanA to^ pay to the order o#* 

one O. H. rupees after sight thereof. 

/ 2. That thersaid G.tH. indorsed the same to the plaintiff. •* 

3. That the defendant has not paid the same. , 

• \Demand of judgment] 


No. 40. 

Subsequent Indorsee against Acceptopt. 

{Title,) 

A, 5., the above-named phiiotiff, states as follows r— 

1. [Ab tw the last preceding form^ to the end of the article 1.] 

2. That by the endorsement of the said G, II, [and othere], the same ww 
transferred to the plaintiff. 

3. That the defendant has not paid the same. * 

[Demand of jutJgment] ^ 



No. 41. 

Payee against Drawer fob Non-Acceptance. 

‘ {Title,) 

A, B.y the above-rajped p^intiff; states as follows 

1. That on the day of 18 , at , the defendant,, by hfs biHi 

of exchange, directed, to E. F,y required the ^ioid E, F, to pay to the plaintiff 

rupees [ days after siglh]. <» 

2. That on the day; of 18 , the same was duly presented to tho^ 

said E. F. for acceptance, and was dishonoured. 

3. That the defendant hud due notico thereof. , 

That he has not paid the same. 

^ [Demand of judgment,'] 

No. 42. 

First Indorsbe'againkt First Indorsbr; 

(TitU.) 

A, B,y the above*'-named plaintiff, states ns follows r— 

'1. That the defendant indorsed to the plaintiff a bill of exchange, now overdue^, 
made [or purporting to have been made] by one Ei F'.j on the day of' 

18 , at , requiring one G. H, to pay to the order of the defendant 

rupees [ .daysVafter sight [or afterdate, or at fightj thereof [and aooeptedi 
by the said G, II, on the , day of 1 8 J. 

"2. That on the day of 18 the same was tQ'the said Cn 

£r. for payment, and was dishonoured. * 

3... That the defendant had due qoiico thereof. 

4. Tfiat ho has not paid the same. ^ 

[Demand of judgment,]. 


r ^ c No. 43. 

Subsequent Indorsee against First Indorser r tub Indorsement being bfeoiad. 

(Title.). 

A. B., the above-named plaintiff, ctates os follows t — 

1. That the defendant indorsed to one E. F. a bill of exchange, now OYorduOf 
made [or purportiug to have been made] by one G, H,y on day of 18 ^ 
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, requiring one I, J. to pay to the order of the defen'tia^^ * 
days after sight thereof [or otherwise^, and accepted by the said L J, on 
day^of 18 . [This clause may he omitted^ if noi according to the - 


trans- 


2. That the ^-ume was, by the indorsement of tho sa^ E. F. [and others^, 
ferred to the plaintiff. • • , • 

18 the same was presented to«the said /. J, 


3. That^n the day of • 

{or payment, and was dishonoured. 

4. That the defendaift Wad duo notice thereof. 

5. That had not paid the Mmo. 

^ [Demand of judgment} 


• • No. 44. • ^ 

Subsequent Indorsee against his Immediate Indorser. 

• #. [Title,') • ^ 

A. B.j^ho abovo-jiamed plaintiff, stHtes as follow^ • 

1. That the defendant indorsed to plaintiff a bill of exchange, now overdue, 

made [or purporting to have beon made] by ono E. F., on tho day of 18 

, at , requiring ono G, H, to the order of 7. J, rupees 

days after sight thereof [oMotherwise)^ [accepted by the said O, H.], anB indors- 
ed by the said 7. 7. to the defendant. 

2. That on tlie day of 18 , tho same was presented to the said G. H. 

for paymdM, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. ^ 

^ [Demand of judgment."] 

• • * Nrf. 4^ •»* 

Subsequent Indorsee a4^N8t Intermediate Inqorser. 

\T%th.') * 


A, B,, the above-named plaintiff, states &s follows 

1. That a bill of exchange, now overdue, made [or purporting to have been 

xnad^ by one E. F„ on tho day of 18 , at , requiring one 

G. J3. to pay to tho order of one i. J. rupocs doys aftei sight thereof 

for otherwise] J [accented by tho said G, B.], and indorsed by the said 1, J. to tho 
defendant, was, by tho indorsement of the defendant [and others], transferred to 
the plaiiftiff. , « 

2. That on tho day of 18 , the same was presented to the said 6r. 

for payment, and was dishonoured. * » 

3. Tlmt the defendant had duo notice thereof. « 

4. That he has not paid the same. 

^ Remand of judgment.] 

* No. 4^. 

. * ■* 

Jk^oBSEE against Drawer, Acceptor, and Indq^se^. 

In THE Court of , at 

Civil Suit 

A. B., of , 

% against 
C, D., of 

E. F., of * 

and 

G.H.,o( ^ 

A, B., the above-named plaintiff, states as follows 

1. That on the day of 18 , at , tho defendant C. 7)., by his 

bill of exchange, now overdue, directed to the defendant E, F,f required the said 
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JE, F, Ito pay to tlW order of the defendant G. Jff. ' rupees [ days ttftsf 
8ig;ht .thereof]. ... 

2. That on the. day of 18 , the said E. F. accepted the saife. • 

S.^That thh said G. H. indorsod the same to the plaintiff^ 

4. That on the day*bf 18 ^ the sauie was presented to the said 

E, F. for paymenf, ami was dishonoured. 

5. That the other dafendanls had duo noticS thereof. 

6. That thty^biive hot paid the same. « 

c . [Demand of judgmetiL^ 

No. 47. 

PaTEE AttAINST ‘DbAWBK I’OR NoN-ACCEmNCE OI* A PoBtllGfN BiLLi 

(Titk.) 

A. B., the abo^e^named plaintifiP) states as fqUo;v8 i— 

1. That on the^ day of . 18 , at , the defendant, by his bill 

of exchange, drawn in Calcutta, required one E, F. to pay to the plaintiff in [London] 

pounds sterling [sixty days] after sight thereof. 

2. That on the day of 1^8 , the same was presented to the said 

E. F. for acceptance, and was dishonoured, and was thereupon duly protested. 

3. That the defendant had due notice thereof.' 

4. That he has not paid the same. 

[5. That the value of pounds sterling, at the time of the sefvipo of notice 
of protest on tlie defendant, was rupees annas.] 

.Wherefore the plaintiff demands judgment against tho defendant for riipeeEl) 
with [ten per centum] ^compensation and interest from the day for id « 

Nor48> 

, , Payee >x»AiNST;AocaPToii. 

(Title.) 

A, B.y the above-named plaintiff, states as follows 

1. That on the day of 18 , at , one E. F.^ by his bill of 

Gxcltati'ge, now overdue, directed to the defendant, required the dofendant to pay to 
the plaintiff rupees after date [or days after sight] tboreof 4 

2. That on the day of 18 the defendant acrepted the said bill. 

3. That he has not paid tho same. 

^ [Demind ofjudgmentJ] 

No 49. 

On a Marine [open] Polioy on Vessel lost by Perils oe the Sea, &a» 

(Title.) 

c Ai-B.j the above-named' plaintiff, state'tf ^s follows «*s-* 

, 1. The plaintiff was tho'owner of [or had an interest inlths^p at the 

time of her loss, ai: hereinafter mentioned. , ■ o 

'2. That on the day Mf 18 , at , the defendants, In con- 
sideration of rupees to them prt^d [or which the plaintiff then promised to pay], 

executedto him a policy of insurance Upon the said ship, a co|,y of which isheretp 
annexed ; [or whereby they promised to pay to thvi plaintiff, within days after 
proof of loss and interest, all loss and damage accruing to him by reason of the de- 
struction or of the said ship, during her next voyage from^,, to ' , 

whether by perils of tbe sea or by fire, or by other causes therein mentioned, not 
exceeding rupees}. ^ 

3. That the said ship, while proceeding on the voyage mentioned in the said 

policy, was, on the day of 18 , totally lost by the perils of tbe sea 

[or otherwxee']. 

4. That the |$laiatiff’s loss thereby was 


rupees* 
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5. That on the da}' of 18 , he furniehcd the doT^dunts with proof 
of his Jobs uiid interest) and olherwike duly pcrfuniied all the coiidiiions of tbo said 
policy his parU 

G. That IhePdefeE^^antR have not paid the said toss. 

[H^emand Qf judgment . * • 

* No. 60. * • 

On C^nfto, lost by Fire : — Valued Policy. 


• • iTitle.) . . ^ 

A, B., the abo^^e-named plaintiff, atates ns Jolfows : — ^ 

1. That plaintiff was the owner of [or had an iriterost hi] [one hundred lies 
of dbVop] on board the ship * at the time of her 9oss us hereinafter men- 
tioned. 

2. That on the day of 18 , at , the defendants, in consi- 
deration of riJptoB which tlic plaintiff then paM [or promised to pay], exe- 

cuted to him a poli^’ of insurance upon the .s.aidfguod8, a copy of which^s hoivto 
annexed ; [or whereby thejr promised to pay to tlie plaintiff rupees in case of 
the total loss, by fire or other causes mentioned, of the said goods before their land- 
ing at ; or, in case of partial loss, sucli damage as the plaintifT might sus- 

tain thereby, provided the same should not exceed per cciiliim of the whole 
value of the goods]. • 

3. That on the day of 18 , at , while proceeding on tlio 

voyage m<?^tioned in the said policy, the said goods were totally destroyed by fire 
(or as the case may be). 

4. 6, and G. IAb in paragraphs 4, 5, and 6 of the last preceding formJ] , 

[Demaml of judgmental • 


• •Nq. 61. • 

On Freight ; — VAj[.UED PoLfOY. 


A, J9., the above-named plaintiff, states as follows : — 

1* That the plaintiff had an interest in the freight to be earned by the sliip 

on her voyage from • to , at the time of her loss, as herf/.ii^after 

mentioned, and that a largo quantity of goods was sliippcd upon freight in her at 
that time. • 

2. That on the* day of • 18 , at , tho defendant, in consi- 

deration«o£ rupees to him paid, executed to tlie plaintiff a policy of insurance 

upon the said freight, a copy of which is herete annexed [or state its temh', as beforel, 

3. That the said slnp, while proceeding upon tlie voyage mentioned in the said 

policy, was, on the day of . 18 , totaWy lost by [the perils of the sea]. 

4. That tlio plaintiff has not receivedL any freight from the said ship ndr did 
she earn any on the said voyagp, by reason of her loss as aforesaid. 

5 and 6. [J« in .Farm No. 49,'] • 

• [Demand of judgment.] • 


No. 62. 

For A Loss by General Average. 

• A. /f, the abov#-named plaintiff, slates as fallows : — 

1. That plaintiff was the owner of [or ha^ an interest in] [one hundred bales 

of cotton] sliip^ied on board a vessel called the JT. from sto , at the 

time of the loss *liereaf ter mentioned. * 

2. That on the day of • 18 , at •, in consideration of 

rupees [which the fllaintiff then j^romised to pay], the dc‘:^udunt executed to the 
plaintiff a policy of insurance upon his said goods, a copy of which is hereto an- 
Doxed [or state its feno?*, as before] . 


O. P. 61. 
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3. That on tka day of 18 , wliile proceeding on the vtfyttge 

mentioned in the said policy, the said vessel was so endangered by perils of the sea, 

' that t^ie master' and crew thereof were compelled to, and did, east into t]r.ei sea a 
large pp rt of her rigging and furoatiire. /“ ' 

4. That the plaintif! waa, by reason thereof, compelled to, and did, pay a general 

average loss of r rupees. r • ^ , 

5. That On the d^y of ' IB , he 'furnished the defender t with proof 

of his loss amf^Aterest, bnd otherwise duly performed ^11 ^he conditions of the said 
policy on his paiT. ' " 

6*. That the^defendant has not paid the said loSs. 

, , [Def/iatid of judgment.] 

No. 53. ^ 

Fob a Partigolar Average Loss. 

, (Hytle.) 

*■ A. By the above-pained plaintiff, states as follf^ws - 
1 and 2. [As in the last preceding /arm.'] 

3. That on the ^ day of 18 , while on the high seas, the sea-water 

broke into the said ship, and damaged the said [cotton] to the amount of rupees. 
4 and 5. [As in paragraphs 5 and 6 of the last meceding form.] 

[^Demand of judgment.] 


No. 54. 

On a Fire Inscbance Policy. 


r {Title.^ 

A. B.y the above-named plaintiff, states as foHo./s 

1. That plaintiff [was the oW^her of, dr] had an interest in a [dwelling-house 

known as No. , Street, in gity ], at the time of its destruc- 

tion [or injury] by tire as herein^rter meiicluped. 

2. That on the day of 18 , at , in consideration of 

rupees [to them paid], the defendants executed to the plaintiff a policy of 
insurance on the said [premises], a copy of wliich is hereto annexed [or state its 
ieno^f 

3. That on the , day of 18 , the said [dwelling-houBo] was totally 

destroyed [or greatly damaged] by fire. 

4. That the plaintiff’s loss thereby was rupees. 

6. That on the day of 18 , he furnished the defendants with proof 

of his said loss and interest, and otherwise duly performed ^11 the conditions of the 
•aid policy on his part. 

6. That the defendants bavNs not paid the said loss. 

[Demand of judgment.] 

t 

No. 55. 


Against Surety Vor Payment of Rent. 

. (Title.] ^ ^ . 

A. B.y the above-named plaintiff, states as follows 

1. T^atonthe day of ^ ^ ^18 , at , one jE 7. F*. hired from tho 

plaintiff, for the term qf years, the [house No. , Street ], 

the annual rent of rupees^nayable rmonthljr]. 

2. That [at the same time and place] the defendant agreed, in consideration of 
the lettiug or th3 said premfees to the said E. FI, to guarantee Jthe punctual pay- 
ment of the said rent. ^ 

3. That the rent aforesaid for the month 'of 18 ,, amounting to 

rupees, has not been paid. 

[Ify hy the terms of the agreementy notice is required to te given to tie surety, 
udd % 
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4. That on the day of 18 , the plaintifE gave nr^e to the defend- 

ant of the non-payment af the eaid rent» and demanded paymein thereox. 

^ That hefehas not paid the B;itne. 

[Demand cf judgvnmtJ\ 




PIAINTS FOR COMPENSATION FOR-BREAjPH OF TONTBAOT, 


No. 56. 

For BsEi^cR of Agrbbment to convey Dand. 

* iTMe.) • . 

* A. the above-named plaintiff, states asTolIows 

1 . That on the day of 18 , at , the plaintiff and defendant 

entered into an agre^n^nt, under their hands, of whiph a copy is Irereto annexed. 

[Or, That on, the defendant agreed with the plaintiff that,»in consideration 
of a deposit of rnpees^then paid, and of ftie further stfm of [ten thoueandj 

rupees payable us hereinafter mentioned, ho would, on the day of 
18 , at , execute to the plaintiff a sufficient conveyance of [the house 

No. , Street, in the city of , free from all incumbrances ; and the 

plaintiff agreed to pay [ten thmisandj rupees for the same on delivery thereof.] 

2. That on the day of 18 , the plaintiff demanded the conveyance 

of the said property from the defendant, and tendered rupees to the defend- 

ant [or tlti^t ail conditions were frilffllcd, and at) things happened, and all times 
elapsed, necessary to entitle the plaintiff to have the said agreement performed by 
the defendant on his part]. i, * 

3. Tliat the dejcridaut haj not executed any conveyance of the saW property 
to the plainp'ff [or that there is a Eiiifrtgj^go iijirnn jtlinpRoid property, made by 

to , for * rupees, repstered in tffe office of , , on the day 

of 18 , and still un 8 ati 8 fied,^r^get 2 f,^^r dejict of 

4. That the plaintiff has thereby^Iost the use of the money paid by him as 

sneh deposit as aforesaid and of other moneys provided by him for the completion 
of tim said purchase, and has lost the expenses iucurred by him in investigating the 
title of the defendant and in» preparing to perform the agreement on bis part, and 
has incurred expense in endeavouring to procure the performance thereof by the 
defendant. • 

5. The plaintiff prays judgment fSr rupees compensation. 


• No.^7. 

For Bbbaoh of Agreement to fuscBA»B Land. 

cA. J?., the ahove-named plaintiff, states as follows 

1. That op„the da^hf 18 •, at , ^he plaintiff and defend- 

ant entered into ui;^ agreement, under their hands, of w|^ich a copy is hereto annexed. 

[Or, PrifTOn the* day of 18 , at , th^ plaintiff and defend- 

ant iTintually agreed that the plaintiff should sell the defendant, and that the^ 
defendant should purchaso from the plaintiff ^ forty bigh&s of land in the village of* 
for ^ rupees.} • • , 

2. That on the day oT 18 , at , the plaintiff, being then 

the absolute owner of the said property [and the same being free from all incum- 
brances, ns appear to the defendant], tendered to the c^fendanta suffi- 

cient instrument of conveyance of the same [or was ready and willing, and offered, 
to convey the sairig to the defendaift by a sufficient instrument], oh the payment 
by the defendant o£ the said surp. * 

3. That the defendant has not paid the same. 

[Demand of judgment.'] 
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No. 58. 

Another Form. 

FobTnot completing a Puughase of Immoveable PnapiRTY. 

H ‘ ' (ritfe.) ^ 

Ar above-named plafntill, stfttee as ^jIIowb > — 

1. Tbat^by an agreiMnent dated the daj of 18 , it v%s agreed by 

and between roe, pJaintHf and thedefemlant that the plaintiff should sell to to the de- 
fendant and the tiefendant should purchase from the plaintiff a house and land at the 
pVice of o rupeesi, upon the terms and conditions following (that is to say) 

(a) IChat the defendant shonhl pay the plaintiff a deposit of rupees in 

part of the said purch^s^- money on the signing of the said agreement, and the re- 
roainder on the day^of 18 , on which day the said purchase should be 

^completed. 

(b) That the plaintiff should deduce and maki> a good title to the said premises 

on or before the day of ^ 18 , and on payment of the said remainder of 

the said purchase- money as aforesaid should execute to the d'j^endant a proper con- 
veyance of the said premises, tff be prepared at tlu* defonJant’s expense. 

2. That all conditions were fulfilled, and all tilings happened, and all times 
elapsed, necessary to entitle the plaintiff to have the said ageeinent performed by 
the defendant on his part, yet tho defendant did not pay the plaintiff the remainder 
of the said puruhase-inoiiey as aforesaiil on his parf. 

3. That tho plaintiff has thereby lost the expense which he incurred in pre- 
paring to perform tho said agreement on his part, and Ims lieen put to expense in 
endeavouring to procure the performance thereof by tho defendant. ^ 

{Demand of judgment.'] 

No 59. 

Foa‘'Norr n;»ELivKi]tiN(f (t oods sold. 

. ' iJUle.) 

A. D.j'the above-miturct'jprn^til^iff, states as follows 

1. That on tho day of 18 , at , tlie^^ plaintiff and defendant 

mutually agreed that the defendant should deliver [one huudred barrels of fV>iir] to 
tho plaintiff [on tho day of 18 ], and ,that tlio plaintiff should pay 

thoi*efor rupees on delivery. 

2. That on the [\'aid] day tiie plaintiff was ready and willing, and offered to 
pay the df‘f«*nda.nt tlie said sum upon delivary of the said gooi’s 

3. Tliat tho defendant has not delivered the same, wliereby tho plaintiff has 
been dcpri\frod of the profits which v^ould have accrued to him from such delivery, 

[Demand^ of judgment.] * 

No. 60. 

For Biieacu of Contract to employ. 

. (Titfe.) 

^ * % 

A. 7?., the abpvc-named plaintiff, states Us fojlows T— 

‘1. That oiKthe^, day of 18 , at ^ , the'plaTntiC ajjd defendant 

mutually agreed that tho pUintiff should scrve'tho defendant as [an accountant, 
or in the capacity of forc'inari, o?* as case may 5«], and that the defendant should 
employ the plaintiff as such, for the term of [one year], and p^y him for his ser- 
vices rupees [rironthly]. « 

2. That on the day of * 18 , tho plaintiff entered upon tho servico 

of the defendant as aforesaid, ^nd has ever since been, and still is, ready and willing 
to continue in 8UL?ii service during the rcinuiudcr of the said year,'*' whereof the de- 
fendant always had noticet^ « 

3. Thai on tho «day of 18 , tho defendant wiimgfully discharged 

the plaintiff, and refused to permit him to servers aforesaid, or to pay him for bis 
services. 

• {Demand of judgmeut.] 
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No. 61. 

For Breach op Contract to Employ, where the Emplu-Aient never 

TOOK Effect. 

(.Title,) . 

A, B., tbo above^anied olaiutifF, 8tRfes*CM3 follows : — 

1. (As in tJte last preceding • • 

2. That%iithe day of * 18 , at ' , thp plaintiff o’ffered to enter 

upon the servico of tlye d^fepdant, and has ever since 4>een rfiady and^^illing ao to do. 

3. That the defendant refused to permit the plaintiff to enter flpon such service 

or to pay him for his services. * - * * 

, • [^Demand of judgment^ 


• No. 62. 


For Breach op Contract to serve. 

. cruie,) , 

A. above-named plaintiff, s4Rtos as follows i , 

1. That on the day*of * 18 , at , the plaintiff and defendant 

mutually agreed that the plaintill should employ the defendant at an [annual] com- 
pensation of rupees, and that the det'endant should serve the plain li If as [an 

artist] for the term of [one year]. 

2. That the plaintiff has always been ready and willing to perform his part of 

the said agreement [and on the day of 18 , offered so to do]. 

3. Thf>l the defendant [entered upon] the service of the plaintiff on tlie above- 

mentioned day, but afterwards, on the day of 18 , ho rol'used to serve 

the plaintifiE as aforesaid. 

^Demand of judgment,'} 


* ^ • No. 63. ' . . • 

Against a Builder for DefeciIve \YoRKMANsnjp. 

A. D,, the above named plaintiff, states as follows ; — 

]» That on the day of 18 , at ' , the plaiutiflE and defendant 

entered into an agreement, oj which a copy is hereto annexed. 

[Or state the tenor of the contract,} . 

[2. That the plaintiff duly performed all the conditions yf the aid agreement 
on his part.] • • 

3- That the defendant [built the house referred to in the said agreement in a 
bad and*un workmanlike manner]. ^ 

• IBemand of judgment,} 

. No 647 

Bt the Master against ithe Father or Guardian of an Apprentice. 

iTiile,) 

'A, J5., the tibove-named plaintiff, states as follows : — • 

1. That^p the* r day of 18 , at • , the ddfeudant entered into 

an agreem^tj uader his hand and seal, * a copy of which is Il^rcto annexed. 

[Or state the tenor of the corHract,} * 

2. That, after the making of the said ag#oement, the plaintiff received n^he said 
^apprentice} into hte service as such appr^ntico*for the term afoiesaid, and has al- 
ways performed, and been re<ffly and willing to^perform, ail things in tlic said agree- 
ment on his part to bo performed. 

3. That on^tlie day of 18 , the said [apprentice^ wilfully absented 

biniBclf from the service of the plaintiff, and continues so to do. ^ 

• [De?na7id of judgment,} ^ 


^ The form given in Act XIX. of 1850 re^piiros the seal of the father or guardian. 
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No. 6.5. 

Bt.thb Appbbnticb against thb Master. 

' J iTitU,) ^ 

A, the abpve-named plaintiff, states as follows 

1 . That on the » day of 18 ^ at ^ , tlA defendant entered fnto^ 

an agreementr with the p|,aiQtiff and his [father J, E. Ef under their hahds and seaYs^ 
a copy of whivh is hereto annexed. ^ 

2. That, af tek* tlie making of the said agreement, the pi at n tiff entered into the* 
service pf the defendant with him after the macfner of an aporentich to serve for 
the term ihentioned in the said agreement, and has always performed all things iu 
the said agf'reement con^ijed on liis part to be perfornked « 

3. That the defendant has not Qinstriic^^d the plaintiff in the busine^ of 

_ , or state any other breach, such as cruelty^ failure to provide sufficient foed^ 

S' oiher ill-treatmenfl^ 

i {Demand of Judgment'\ . r 


No. 66. 

On a Bond for the Fidelity of a Clerk, 

(TttZ.-) 

A, B., the above-named plaintiff, states as follows 

1. That on the day of 18 , at , plaintiff einploved one B. 

as a clerk. ^ 

2. That on the day of 18 , at , the defendant agreed with 

the plaintiff, that if the said E, F. should nqt faithfully perform his duties as a clerk 
to the plaintiff, or should fail to account to the plaintiff for all moneys, evidences of' 
debt, or other property received ]}y him for use of the plaintiff, tlie defendant 
would pay to the plaintiff wlKitevtt^loss hb might sustain by reason thereof, not 
exceeding ' rupees. 

[Or, 2. That at* tlie same tiin^ ttSrrf'pWW^lhe defendant bound himself to the- 
plaintiff, by a writing; under his liund, in tlie ptuiul sum of rupees, oon^li' 

tioned that, if the said E. F, shoubi falthfnll^^ perform his duties as clerk andi 
cashier to the plaintiff, and should justly account to the plaintiff foe all moneys,, 
evidences of debt, or other property which should be*^nt any time held by him in^ 
trust for the plaintiff, the same should bo void, but not otherwise.}. 

[Or, 2. That at the same time and place, the defendant cs^cutedto the plaintiff* 
a bond, a copy of which is hereto annexed.} 

3. That between the day of 18 , and the day of* 

18 , the s%id E, F, received muue^Pand other property, argounting to the value of 
rupees, for the use of the plaintiff, for which be has not accounted to hhn,. 
and the saiuo still remains duehnd unpaid. 

{Demand ofjudgment.\ 

^ No. 67. 

L *• 

Bt Tenant i^AiNST Landlord with Sfecial*Da£iaqb. 

^ (Titfs.) - 

A, B.f the above-nain^ plaintiff, states as follows 

1. That on the day of fS , at , the defendant, by an iijiJ-- 

struinent in writing, letf>to the plaintiff [the house ^o. , Street}, for the termi 
of years, contracting with the plaintiff that he, the plaintiff, and his legal 

re presen tail vci^ should qnietT^’t enjoy possession thereof for the siyu’ term.' 

2. That qll conditions were fulfilled aud all things happened necessary to ea« 

title the plaintiff to main t Ain this suit. * 

3. That on the •day of , during t\ie said terra, ^ho E. F.^ who waa 

the lawful owner of the said house, lawfully evicted the plaintiff therefrom^ and 
still withholds the possession thereof Iioiu him. 
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4. That the plaintiff was thereby [prevented from continningitKe basitiess of a 
tailor at the said place, was compellea to expend rupees in moving, and 

lost tha^cnstoin G. JS, and 1, J. by such removaj^. 

[Demand of judgmtiit.^ 

r« ^ 

• No. 68. 

Breach OF Warranty of MoysArtiiES. 

• iTttle.) 

A, B,, the above-named plaintiff, states as foHows:— 

1. That on the d^y of 18 , at , the defendant wafl^t ed a 

flteai^i-engine to be in good working order, and thereby* induced the plainiiff to 
purchase the same of him, and to pay him rupees therefor. ^ 

2. That the said engine was not then in good working order, whereby the plaint- 
iff incurred expense in paving the said engine repaired, and lost the profits which 
could otherwise liave^ccrued to him while tho eng^e was uudea repdir. « 

• [Demand of jtidgment^ 


No. 69. 

On an^grbbmknt of Indemnity. 

[Title.) 

^ A. the above-named plaintiff, states as follows:— 

1. That on tho day of 18 , at , the plaintiff and defendant, 

being partners in trade under the firm of A. B. and O. D., dissolved the said part* 
nership, and mutually agreed that thfi defendant should take and keep all the 
partnership-propertw pay all th^ debt^of the firm, and jndemnify the plaintiff against 
all claims that might be^ made up%n bini on ae(;^nt of any indebtedness of the 
said firm. • * 

2. That the plaintiff duly performed.AB^^*>»^ondition8 of <the said agreement 

on his part. * 

3. That on the of 18 , [a judgment was recovered against the 

plaintiff and defendant by one E. F.^ in the High (Jourt of Judicature at , 

upon a debt duo from the said firm to the said E. F., and on the day of 

18 ], the plaintiff paid rupees [in satisfaction of the same] 

4. That the defendant has not paid the same to the plaintiff. 

[Deman Jt of judgment.) 


No. 70. • 

By Ship-owner Against FRiAoBTORyoR not Loading. 

. iTitly) 

A, B., the above-mamed plaintiff, states as follows: — • 

1. That on the day of 18 , at , th^ plaintiff and defendant 

entered into an agreement, abopy of which ts hereto annexed. * 

[Or, 1. That pn * , at , the plaintiff and defendant agreed by 

charter-part^ -Vhat the defendant should deliver to ihe plaintiff’frship at 

. on the day of 18 , five hundred totis of merchandise, which she 

should carry to , and there deliver,! on payment of freigfit ; and 

that the defendant ^ould have da^s f or*louding, days for Mischarge, 

dnd days for demurrage, if required, at ru^es per day]. 

2. That at the time fixed by the said agreement the plaintiff was ready and will- 
ing, and offered^to receive [the said merchandise, or •the merchaiylise mentioned in 
the said agreement] from the defendant. 

3. That the period allowed for loading and demurrage has elapsed, but the de- 
fendant has not delivered the said merchandise to the said ^^ssel. 

Wherefore, the plaintiff demefuds judgment for rupees for demurrage and 

topees additional for compensation. ^ 
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C.— PLAINTS FOR COMPENSATION UPON WRONGS. 

. No. 71. ^ 

Fob. Trespass on Land. 

(Titlf.) 

. • A. B., the abovc-4iazne(] plaintiff/ states as follows: — q 

1. That ofl"il^e. rf.iy of 18 , at ^ t^e defendant entered upon 

certain land of plaintiff, known as [and depastured"' the same with cattle^ 

trod down the gt^ass, cu^ihe tiinbor, and otherwi86' injured the same]., 

IDeniand of judgment ."] , 

No. 72. •. 

For Trespass in entering a Dwelling-house. 

, (Title.) 

c A, the above-named plaintiff, states as follows: — 

1. That the defendant entered a dwelling-house of the plaintiff called , 

and made a noise and disturbance therein for a long time, and broke open the doors 
of the said dwelling house, and removed, took, Jind carried away the fixtures and 
goods of the plaintiff therein, and disposed of the same to tbo defcndjini’s own 
use, and expelled Ihc plaintiff and his family tioin the possession of the said 
dwelling house, and kept them so expelled for a long time. 

2 That the plaintiff was thereby prevented from carrying on bis business, and 
incurred expense in procuring another dwelling-house for himself and laiiiily. 

• [Demand of judgment.] 

‘ ^ No.73l,, ’ 

' * ’ I 

* For Trespass on Moveables, 

A. B,, the above-named plaintiff, states as follows 

1. That on the day of 18 , at , the defendant broke open 

ten ^barrels of rum belonging to the plaintiff, and emptied their contents into the 
street [oj* seized and took the plaintiff’s goods, that is to say, iron, rice, and honse- 
hold fiirnkure, or the case may he, and carried away the same, and disposed of 
them to Ids own use] : ^ c 

or seized and took the plaintiff’s cows and bullocks, and impounded |hem, and 
kept them*‘impounded for a long tiaae. 

2. That the plaintiff was thereby deprived of tbo use 6f the cows and bullocks 

during that time, and incurred expense^n feeding them and in gettingthein restored 
to Him ; and was also prevented from selling them at fair, as he otherwise 

would have done, and the said cows and bullocks are diminished in value to the 
plaintiff [otherwise state the injury according to the jacts]. 

1 ' [Demand of judgment.^ 

‘ ' No. 74. • 

1 . 

« For the Con verson of Moveable Property. 

^ • {^ruu.) 

A» i?., ^tie above-n%med plaintiff, stiftes as follows • 

1. That op the day of^ 18 , plaintiff was in possession of certain 

goods described ifi the schedule hereto annexed [or of one thousaud'^barrols of Hour]. 

2. That bn that day, ot , the defendant converted the same to his own 

use, and wrongfully deprived the plaintiff of the use and poBS('‘8sio]i of the same. 

[Demand of judgment.] 

A The Sclisdule^ 
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No. 75. 



A. B., the above-name^ plaintiff, states as folhows : — 

1. That on t^ie fay of l8 , at , the tiefebdant, in coneidet- 

ation of the payment to him of * rupees [or* • rupees oer barrel, per 
month, &c.], agreed to ke^pJlQ his godown [one nundred barrels of-noiir], and to 
deliver the same to thb plaintiff on payment of the said sum. 

2. That UiereupoQ the plaintiff deposited with the defendant the said [hundred ^ 

barrels of flour]. • ^ 

3. That on the day of . plaintiff requested the defenda^'t to 

deliver the said goods, and tendered Jiiin rupees [o^the full amount c.;f ot- 

age due thereon], but the defendant refused to deliver the same. ^ 

4. That the plaintiff was thereby prevented from selling the said goods to E, 

and the same are lost to the plaintiff. ^ 

^ • [Demand of judgmef^,'\ 

No. 76. 

For progorinq Property by Fba.ui>. 

. iTitU.} 

A. N., the above-named plaintiff, states as follows 

1. That on the day of 18 , at , the defendant, for the pur^ 

pose of indrging the plaintiff to sell him certain goods, represented to the plaintiff 
that [he, the defendant, was solvent, and worth rupees over all his liabilities]* 

2. That the plaintiff was thereby induced to sell [and deliver] to the defendant 

[dry goods] of the value of rufiees. * h 

3. That the saidarepresentalions ^ere false [or etgtif the partiouiar faleehoode']^ 
and were then known by^he defendknt to be so##* 

4. That the defendant has not paid for the said goods. [Orf*ifthe goods tOerO 

not delivered. That the plaintiff, in shipping th5 raid goods, and pro* 

coring their restoration, expended * rupees.] 

[Demand of judgment'] * 


No. 77. 


For fraudulently procurinq Credit to bb oivbn to ai}othbr Pbrson. 

* iTUU.') 

* A. B., the above-named plaintiff^ states as follows J— • 

1. That on the day of 18 ^ at^ , the defendant represented 

to the plaintiff that one E. F. was solvent and in good credit, and worth 
rupees over all hjs liabilities [or that E. F. tf^en held a responsible situation, and* was 
in good circumstances, and might safely be trusted with goods on credit]. 

2. That the plaintiff was th(?reby induced to sell to the said E. F. [rice]* of tho 

value of rupees [on month’s credjt], * # ^ , 

3. That tlievsaid represesitations were false and were then knqwn by tho defend- 
ant to be so, and wcee ipade by him with intent to decefve and defraud the plaiatiff 
[or to dcceive^d injure the phiiraiff]. 

4. That the said E. F. [did not pay for the said ^oods at the expiration of the 

credit aforesaid, or] has not paid for the said tic^, and the plaintiff has wholly lost 
the same by reason •£ the premises. * 

[Demand qfyWpnjfgnf.] 


No. 78. • # - 

For follutino tub Watjsr under trie Pi.a^tiff*s Laicd. 

• ' ^ [Title,) 

A, B.f the above-named plaintiff, states as follows 
1. That he is, and at all the times hereinafter mentioned was# possessed of cer- 
tain land called and situate in i and of a well therein, and of water 

O. P. 62 . 
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io th« Rat'd weir, o^id was entitled to the use and benefit of the said well and of the 
eaid water therein, and to haTe.cortain springs and streams of water which flowed 
- and ran into thcr said well to* supply the same to dow or run without beings fouled 
or pol^Mted. ' * ^ r ' r. " 

2. That on the day of 18 , the defendant wrongfully fouled and 

polluted the said wollrand the said water thOrein, anti the ea(i springs and streams of 
water which ‘flowed into the sahl well. « i 

3. That reason «f the premises the said water in the said well became impure 

and unlit for dofi^estic and other necessary purposes, and the plaintiff and his family 
are deprived of,J:he use^and benefit of the said well and water. ^ 

[Demand of jndgmtn%\ 

c No. 79. - 

For carryino on a Noxious Manufacture. 

{Title.) 

>j A. the above-named plaintiff, states as full^ws ; — 

1. That the plaintiff is, and at all the times hereinafter mentioned was, possess- 
ed of certain lauds called situate in 

2. That ever since the day of 18 , the defendant has wrongfully 

caused to issue from certain smelting works carried on by the defendant large quan* 
lities of offensive and unwhoh'soine smoke and otKjr vapours and noxious matter, 
which spread themselves over and iifion the said lands, and corrupted the air, and 
settled on the surface of the said lands. 

3. That thereby the trees, hedges, herbage, and crops of the plaii:'I.iff growing 
on tiio said lands, were damaged and detoriorated in value, and the cattle and live- 
etock of the plaintiff on the said lauds becumo iiuhouUhy, and divers of them were 
poisoned'* and died. ‘ 

4. That by reason of 'the premises, the, plaintcff was unable to depasture the 

eaid lands with cattle and sheep'*^ he otliQrvvij^o might hvve done, and was obliged 
to remov^e bis cattle, shcepyand farming-stuck therefrom, and has been prevented 
from having so bciYeficial and he<'>f^.y^TC^se and occupation of the said lands as ho 
otherwise would have had. ^ 

' \_Demand of judgment.'] 

— t 

No. 80. 

Fob obstructing a Wat. 

iTitts.) 

A. the abovo-narned plaintiff, states as follows 

1. That the plaintiff is, and at Ihc time hereinafter mentioned was, possessed of 
Ja house in the village of ^ ]. ' 

. 2. That he was entitled to a right of way from the said [house] over a certain 
field to a public highway and hack again from the said highway Over the said field 
to the«said house, for himself and his servants [wiKi vehicles, or on foot] at all times 
of the year. ^ i 

3. TViat on the day of ® 18 , defendAqt wrongfnHv obstructed the 

sai^ way, so thatS,he plaintiff could not pass [with vehiclts, pr on foot, or in any 
tnanner] along‘the<aid way [and has ever sinetj wrongfulfy ob 8 tr%r 2 ^*?d the same]. 

4 . [State special damage ^ \f any.] 

C 

[D^mLnd^ of judgment.] 



^Another Form. 

1. That Uie defendant wongfully dug a trench and heaped up earth and stones 

in the public nij^hway leading from to so as to obstruct it. 

2. That" thereby I he .plain tiff, while lawfully passing along the said highway, 
fell over the said earth and stones [or into the saifl trench], lu^d broke his arm, and 
suffered great pain, and was prevented from a^teruling to his business for a long 
time, and incurred expense for medical attendance. 

[Demand of judgment.] 
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No. 81. 

For diverting a Water-<^urse^ * 

^ mie.^ . ‘ , 

A. ff.j the sbovpinamed plaintiff, states*as follows :— 

1. That tho'plttiatitt is, and at» the time hereinafter mentioned ^as, possessed 

of a mill sifuated on a rstreuml known as the , m the villasre of r 

district of . • • . * ^ 

2. ^ That by reason of such {^pasesaion the plaintiff was entitled to the flow jof 

the said streifm for working the said mill. • ^ • •**•** ^ 

3. That on the day o^‘ 18 , the defendant, 6y cutting the bank pi 

the said stream, wrongfinly diverted the water thereof, so 4hat less watei*'ier into 
the4>laiDtiff*s mill. • • v 

4. That, by reason thereof, the plaintiff has been unable to grind more tl^a 

sacks pei day, whereas, before the said diversion of water, he was able to 
grind sacks pien<Juy. • 

S IDemand of judgmei^.'] 

• • - 

No. 82. 

For obstructing a Right to use Water for Irrigation. 

• iTftle.) 

A. B.y the above-named plaintiff, states as follows 

1. That the plaintiff is, and was at the time hereinafter mentioned, possessed of 

certain lands, situate, &a., and entitled to take and use a portion of the water of a 
certain stream fur irrigating the suid lands. • 

2. That on the day of • the defendant prevented the plaintiff 

from taking and usigg the said^ortion of the said water ,as aforesaid, by wrongfully 
obstructing and diverting the said cgi^am. * 

IDemand of judgmental • 
nno. 83. 

For Waste by a LESSEtf. 

. i'ntle,) 

A. B,f the above-named plaintiff, states as follows : — .. 

1. That on the day of 18 , the defendant %iired f/om him [the 

house No. •, • Street] for the*term of 

2. 'J^iat the defendant occupied the* same ni: ler such hiring. 

3. That during the period of such occiiflation, the defendant gretftly injured 
the premises [defaced the walls, tore up the floors, and broke down the doors ; or 
otherwise specify the injuries as far as possiolel. • 

The plaintiff prays judgment for . rupees corapeasation. 

No. 84. 

,^For Assault avk Battery. 

• f "" (Title,) • 

^ A. B.f the above-iflinied plaintiff, stat^ as follows : — 

That on the day of 18 , at 

beat him. % • • , 

• The plaintiff pfkys judgmgnt for rupees compensation. 

No. 85. * ^ ^ 

*Fob Assault and BAiyrsKY with Special DamaSe. 

^ ^ iTUU,) • ^ 

A, jB., the above-nftmed plaintiff, states as follows 

1. That on the day of 18 , at , the defendant Assaulted and 

beat bin until he became insensible. • 


, the defendant assauUed and 
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2. That the plaintiff was thereby disabled from attending to his busineBS for 
[six weeks thereafter], and was compelled to pay rupees for medical attend- ' 

ance,'and has been ever sincjd ^isabled [from using his right armjf [Or 
$taU the damage^ as the case mat^ 6e.] e c 

, c ^Demand ofjndgmeiif. 

No. 86. • 

. Fdtt Assault and False Impbibonm set, 

A, B.f the aboye-named plaintiff, states as follows : — 

1. Thdc on the , day of 18 , at the defendant assaulted 

the plaintiff and imprisoped him for da^’s [o9* hours] ; [etate special dan^ge^ 

\f anpy thus : — ] 

' 2. That, by reason thereof, the plaintiff suffered great pain of body and mind, 
and was exposed and injured in his credit and circumstances,, and was prevented 
from carryingfOn bis business and from providing for hiS^’fiyiiily by his personal 
care and ' attention, and incurred^expense in obtaining his liberation from the said 
imprisonment [or otherwisCy as the ease may fte]. 

[Demand of judgment. 1 

No. 87. 

For Injuries caused by Negliobnce on a Railroad. 

{Title.) 4: 

A. the above-named plaintiff, states as follows 

1. That on the ^day of 18 f the defendants were common carriers 

of passengers by railway between and . u 

2. That on that day the plhinAif^.was a^padi^anger in on^^ of the carriages of the, 

defendants on the.. said road. ^ ^ 

3. That while be pras such passe^er, at [or near the station of ; 

or between the stations of *‘"'4nd ], a collision occurred on the said 

railway, caused by the negligence and unskilfuluess of the defendants' servants, 
whereby the plaintiff was much injured [having his leg broken, bis head c.»t, &c. 
and slate the special damage^ if any, as], and incurred ei^pensc for medical attendance, 
and £3 permanently disabled from carrying on his former business as [a salesman]. 

[Demand qf judgment.'] 

[Or thus : — 2. That on that day the defendants by their servants so negligently 
and unskilfully drove and managed an engine and a train of carriages attached 
thereto upoA and along the defendants’ railway which the plaintiff was then law- 
fully crossing, that the said engine a&d train were driven and struck against the 
plaintiff, whereby, <9c., as in § 3.^] 


No. 88. 

For Injuries caused by Neozjgenv Driving. 

B,yjhe above-named plaintiff, states as follows 

1. The plaintiff is a shoenvaker, carrying on business at . The defend- 
ant is a<merchant of I 

2. On the [2Srd May 1876], tbb plaihtiff was walking eastward along Cbowrin- 
ghee, IQ the city of CaleicUa, at about 3 o’clock in thfe afternoon. He was ohligecf 
to cross Harrington Street, which tb a street running into Chowringhee at right 
angles. Wliile^e was crossingathis street, and just before he could^reach the foot- 
pavement on the further side thereof, a carriage of the defendant’s, drawn by two 
hordes, under the charge and control of the defendant’s servants, was negligently, 
suddenly, and without any warning, turned at a rapid and dao^^rous pace out of 
Harrington Street into Chowringhee. The pole or the carriage struck the plaintiff 
and knocked him down, and he was much trampled by the horses. 
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3. By the blow and fall and trampling the plaintiS’s left arm^was broken, and 
he was bruised and injured on the side and back, awwell aq internally, and in con- 
sequent^ thereof the plaintiff was for four months ill and in suffering, and ifnable 
to^ attend to hiia ousikess, and incurred heavy m^iCal and other expenses, and sus- 
tained great loss of business and profits. - • * • 

The plaintiff claim* '*"rupees«damage8. 


(Title,) 

^ Written Statement of Drfendant, ^ ^ ^ 

1. The defendant denie^ that the carriage mentioned ifi the plainf was tho 

defendant’s carriage, or that it was under the charge or dbatrol of tho aefendHnt’s 
servants. The carriage belonged to«[MeB8r8. E. F. and of , Swi .et, 

Calcutta, livery stable-keepers, employed by the defendant to supply him with 
riages and horses ; and the person under whose charge and control the said carria^ 
was, was the servant qf .^tho said [Messrs. E. F, and d II.'} 

2. The defendant does not admit that the siyd carriage tornec^ out of 

Harrington Street either negligently, suddenly, or without warning, or at a rapid or 
dangerous pace 

3. The defendant says that the plaintiff might and could, by the exercise of 
reasonable care and diligence, have seen the said carriage approaching him, and 
avoided any collision with it. • 

4. The defendant does not admit the statements of the third paragraph of the 
plaint. 


No. 89. 

Fob Lib|l ; thb Worbs bring libellous }n themselves. * 

A. B.f the above-named plaintiff, states fts follows 

1. That on the day of elS , at'^^* , the defendant published ia 

a newspaper, called the [or in a letter addressed to E. F.}^ the following 

words gpneerning the plaintiff : — 

[Set forth the words used,} 

2. That the said publication was false and malicious. , 

• [Demandeof j udgmen t, ] 

Notb. — I f Jbhe libel was in a language not the language of the Court, set out the libel verhaiim 
in the foreign language in which it was publij^ed, and then proceed thue : — <* Which 
said words, being translated into the language, have the meaning and effect 

following, and were so understood by the person^ to whom they were so published^ 
that is to say [h&rt ut owt a liUrai irwinsUitUm of the libel in the language of the Cou|^l. 


• No. 90. 

For Libel ; the Words not bbino libellous isffTREMSBLVRSji 

A, H., the above-nfhied plaintiff, states^as follows 

1. That the plaintiff [is, and] was, on before the day of • 18 » 

a merchant doing business in the city of e *• , • 

• 2. That on the day of* 18 , at , ijie defendant published 

in a newspaper, called the [or in a lettdf addressed to E, F,y or othsrwiss 

how published'], |he following words concerning the plaintiff : — ^ 

[** H. of Alis city has modestly retired to foreign lands. It is said that cre- 
ditors to the amount of rupees are anxiously seeking his address.*’] 

3. I'hat the defendant meant thereby that [the plaintiff«had absconded to avoid 
his creditors, and with intent to ddiraud them].* 

4. That the said publication was false and malicious. 

[Demand of judgment,} * 
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^ No. 91. 

Fob SiiAndbb; the Wobds BBiita actionable in thbmseivbs. 

A. B,y the above^anied plaintiff, states as follows : — 

1. That on thd ^ day of 18 ^ at , tile defendant falsely and 

maliciously spoke, in the, hearing^ of E. F, Tor sdndry persons], the folllwing word» 
concerniDg thd pl&i^itiff i • [“ He is a thief. ’^3 o 

2. That, in clmseqiience of the said words, the plaintiff Idst his situation as 

, in the employ qf 

*• ^Demand of judgment.'] . 

b I .. ■ 

No. 92. .» 

For Slander ; the Words not being AcrrioN able in themselves. 

T^Title.] 

uA. B.y the above-earned plaintiff, states as follo^yirs 

1. Tfiat on the " day of 18 , at f j , the clefendant falsely and 

maliciously said to one E. F.y concerning the plaintiff ; [“ He is a young man of 
remarkably easy conscience’^]. 

2. That the plaintiff was then seeking employment as a clerk, and the defend* 
ant meant, by the said words, that the plaintiff was«iot trustworthy as a clerk. 

3. That in consequence of the said words [the said M. F. refused to employ 
the plaintiff as a clerk]. 

[Demand of judgment.] 


No. 93. 

^ Fob Malicious Prosecution. ^ 

A. 'B.y the above-named plaintiff, states as follows : — 

1. That on the < ^ day of 18 , at , the defendant obtained 9 

warrant of arrest from [a magistrate of the said city, or, as the case mag 

^] on a charge of , and the plaintiff was arrested thereon, and imprisoned 

for [ days or hours, and gave bail in the sum of rupees to*^btaiQ 

his release]. 

That, in so doing, the defendant acted maliciously and without reasonablo 
or probable cause. ^ 

3. That on the day of 18 ,^the said magistrate) dismissed the com* 

plaint of the defendant, and acquitted the plaintiff. < 

4. Thai many persons, whose naiues are unknown to tho^phiintiff, hearing of the 
said arrest, and supposing the plaintiff to be a criminal, have ceased to do businese 
with him ; or, that, in conaeqiieLce of the said arrest, the plaintiff lost bis situation 
as clhrk to one E. F.y or, that by reason, of the premises the plaintiiff suffered pain 
of body and mind, and was prevented from transacting his business, and was in* 
jnred id his credit, and incurred expense in obtaining his release fropi the said im* 
prisonmenj; and in defeiding himself against the said eornplaiot. 

« ^ [Demand of judgment.] * ' ^ 


D.— PLAINTS IN SUITS FOR SPECIFIC PROPERTY. 

‘ *N<. 94. 

By the Absolute ©wnerfor the Possession Of Immoveable Property. 

{Title.) 

il.*®., the above-named plaintiff, states as follows 


1. That X. Y. was the^absolute owner [of ^be estate, or the share pf the estate*' 
called , situate fh the district of >4he Govern mefit-revenue of which 

is rupees , and the estimated value rupees, or of the house No. ,, 

Street^, in the town of Calcutta, the estimated value of which is ropeea 
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2. That on the day of 18 , Z illegi 

t>f tho said estate [or share, or house]. 

3. That tlft said X. Y. has sinoe died intestati 
A. jB., iiis heir liftn surviving. 


, Z illegaUy dispossessed the sjtid X. K 
intestate, leaving the plaintiff, the said . 


4. That the ilefendant withholds the posaossibn p£ the estate [or shape otfhouse] 
from the plaiutjff. • • ** , 

The pl^tiff prays judgments • * . 

(n for the possession of the said prepiises ; ^ * 

{2) for rupees^compensation for withhdlding'the saH^. 

* Another Form. • , ^ 

A . B.y the «bo^e-nained plaintiff, states as fellows : — 

• 1. On the day of ;4th6 plaintiff, by an instrument in writing, 1 t to 

the defendant a house and promises [No. 52, Russell Street, in the j for a 

term of live years from tho day of , at tho monthly rent of 300 rup^s. 

2. By the said irst/ument the defendant covenan^d to keep the said house and 

premises in good tenants ble repair. ^ ^ 

3. The said instrumenttfilso^contained a clause of re-entry, entitling the plaintiff 

to re-enter upon the said house and premises, in case the rent thereby reserved, 
whether demanded or not, should be in arrear for twenty-one days, or in case the 
defendant should make default in the performance of any covenant upon his part to 
be performed. » 

4. On the day of 18 , a month's rent became due, and on the 

'day of 18 , another month’s rent became due ; on the day, of 

18 , both imd been in arrear for twenty-one days, and both are still duo. 

6. On the same day of , the house and premises were not and 

-are not now in good or tenantuble repair, and it would require the expend ituref of a 
large sum of money to reinstate the %ame in good and te’Jiantable repaV, and the 
plaintiff’s reversion's much d«preciaj:c*d in value. TheP plaintiff claims : 

(1) possession of iho said hoidie and prem^^d ; 

(2) rupees for arrears of rent ; * • 

(3) rupees compensation for the d^i^ndant’s of his covenant to 

repair ; ® 

(4) rupees for the occupation of the house and premises from the 

day ^ 18 , to the day of recovering possession. 

d , 

No. 95. 

By the Tenant. ' 

’ (Title.y 

• A. the above-named plaintiff, ctates as follows : — 

1. That one jEJ. F.Je the absolute owner ot [a piece of land in the town of Gal* 

cutta , bounded as follows : ^ the estimated value of which ia 

rupees . * ^ , 

2. That orf the day of 18 • , the said E. F. let tho said premises to 

the plaintiff for years, front . j 

3. That tl:e defendant withholds the possession thereof from tho plaintiff. 

[Demand of judgment,"] * ** 

- 

. No. 96. 

Fok Moveable Pbopbrtt wronofullt taken. ^ 

. . (Tfttot*) * , . 

A, B., the above-named plaintiff, states as f^lows 

1. That on the day of 18 , plaintiff owned [or was possessed of] 

one hundred barrels of flour, the estimated value of which is ^ i rupees. 

2. That on that day, at , the defendant took the same. , 

The plaintiff prays judgment 

(1) for the possession of the^said goods, or for rupees, in case such pos- 

session cannot be had ; 

(2] for rupees compensation for the detention thereof. 
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y No. 97. 

Fob Moi^ablbs wbonofully detained. 

r ^ 

A, jB., the abpre-eiamed plain tiff, states as follows : — 

1. That on the ^ day of 18 , pljiintiff owei [or stdte J^cts slwwing 

a right to f^posssssioTi] .the goods mentioned in the schedule hereto aniiexod [or do* 
scribe the •giooc/s]. 4jie esirmated value of which is ^ , rupees. 

2. That from that day until the commencement of this suit, the defendant has 
* de'tained the sao'e from, the plaintiff. 

3. That before the commencement of this suit, to^ wit, on the day of 

18 , the plaintiff demanded the same from the defendant,' but he refused to deliver 
them. c 

Tlie plaintiff prays judgment : 

(1) for the possesflion of the said goods, or for rupees, in case such po8« 

Bession cannot be bad \ ^ 

(2) for » rupees compensation for the detention thereof. 

The Schedule. 

No. 98. 

Against a Fraudulent Purchaser and his 1'ransferbb with Notice. 

{Title.) 

A. B.f the above-named plaintiff, states as follows 

,1. That on the day of 18 , at , the defendant [C. Z>.], for 

the purpose of inducing the plaintiff to selMiim certain goods, represented to the 
plaintiff t*nat [he was solvent, and worth rupees over all 'us liabilities]. 

2. That the plaintiff was thereby induced to sell and deliver to the said (7. D. 

[one hundred boxes of tea],, the estimated value of which! is rupees. 

3. That the sajd , representations were false, and were then known by the said 
C. D. to be so. [Or, That at th(^"tinie of making the said representations, the said 

O. D. was insolvent, and knew himself to be so.] 

4. That the said C. D. afterwards transferred the said goods to the.d<;f9Ddant 
JE. F. without consideration [or who had notice of the, falsity of the representation]. 

. The plaintiff prays judgment : 

(1) ^ for the possession of the said goods, or for rupees, in case such 

possession cannot be h ad ; ,j 

(2) for rupees compensation for the detention thereof. 


JEJ.— PLAINTS IN SUITS FOR SPECIAL BELIEF. 

No. 99. 

For Rescission of a Contract on the Ground of Mistake. 

(Tifle) 

A. the above-named plaintiff, states asr follows 

1. That on the i- day of 18 , the defendant represented^ i,. the plaintiff 

that a certain piece of ground belonging to the defendant, situated at , 

contaiikod [ten bighis]. 

2. Th|it the plaintiff was tliereby ixdnced to purchase the same at the price of 

rupees in the l^elief that the said represenCation was true, and signed an 
instrument of agreement, of which a copy is hereto annexed. But no conveyanee 
of the same has been executed^ to him. 

3. That on tbs day of 18 , the plaintiff paid the' (defendant 

rupees as part of such por/?ha8e-moDey. , 

4. That the said pifice of ground contained in fact only [five bigh&s]. 

The plaintiff prays judgment : ^ 

(1) for ^ rupees, with interest from the day of 18 , 

(2) that the slid' agreement of purchase b'e delivered up and cancelled* 
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No. 100. y 

For an Injunotion BustRAmivu WasI'B. 

^ iTiiU.) ^ • 

A. B,, the aboye-Damed plaiotiff, s^tatea follows 5— ‘ 

1. Tliat pkinUff if the absolute o^^aer of [^describe tht pro^r^y). 

2. Thri the defendant is in possession of thb samei. under a Ifiase from the 

plaintiff. ^ . 

3. That the def€ndant*haR [cut down a number of valuable (^ees, end threatens 
to cut dowi^many more for the purpose of sale] without tl^e consyit of the p1aig(liflBt 

The plaintiff prays judgment that the defendant he restrained bv* iaiunct|ou 
from committing or peiisuitfing any further waste on tliesst^id premises. 

» [^Pecuniary compensation might also he pruyedJ} 


No. 101. 

' o , • 

For Abatemrnt op a UptsANCR. • • . 

• • (Tiifo.) 

A, B., the above-named plaintiff, states as follows 

1. That plaintiff is, and at all the times hereinafter mentioned was, the abso^ 
lute owner of [the house No. •, Street, Calcutta]. 

2 That the defendant is, and at all the said times was, the absolute owner of 
[a plot of ground in the same street ]. 

3. Thi.i on the da 3 ' of 18 , the defendant erected upon his said 

plot a slaughter-house, and still maintains the same ,* and from that day until the 
present time has continually caused cattle to be brought and killed there [and has 
caused the blood and offal to be thrown into the street opf) 08 ite the said house of 
the plaintiff]. • • , • • 

4. That [the plaint^ has beeif compelled^ bV reason of the premises, to abaa* 
don the said house, and has been unable to rent the sfdne]. * 

The plaintiff prays judgment that the said^iRiisance be Abated. 


< V . . No. 102. 

Fob an iNJUNcrroif against the Diversion of a Water^coorsb.^ 

(Title.) • 

A, Bll the above-named plaintiff, states as follows 
• \_A8 in Form No. 8i.] ^ 

Tho plaintiff prays j\idgment that the defendant be restrained by Injunction 
from diverting the water as aforesaid, ^ • • 

r, r-"* 

• No. 103. 

For RBSTchAATioN OF Moveable Profertv thrbate1vb;b Witr DEStROCTioH, 

♦ AND FOR AN INJUNCTION^ 

" , iTitle.) • 

A. B., the above-named plaintiff, state# as follows * 

1. That plaintiff is, and at all times hve^nafter mentioned was, the pWbor of [a 

4)ortrait of his grfndfathev, yhich was executed by an ^ininent painter], and of 
which no duplicate exists [or stdte any factseihowing that the property is of a kind 
that cannot be replaced by money). * - . . ^ . . 

2. That ofl Alie day of 18 , he deposited the sameTor safe keeping 

with the defendant. , • 

3. That on tliR day of 18 , he demanded tl\p same from the defend- 

ant, and offered to pay all reasoimble charges for the storage of thn ^e\x\9. 

4. That the defendant refuses to deliver the same to the plaintiff, a^.U tbrcuteni 
to conceal, dispose of, cut, or injure the same if required to delvrer it up. 

C. I>. 63. 
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5. Tiiat no p^uniary cod^pensation would be an adequate coraponsation to the 
plainti'ff for the lo?8 of -the sniH [painting]* 

I'be plaintiff prays judginepi : ^ 

'' (1) that the defendant'be. restrained by injunction frftn diif> 06 ing of, injur- 

ing, or coneeali^g the said [painting ; 

.(2) that he return the same to th^plaintiC 

No. 104. 


INTBRPLKADBR. ^ 

iTitle,} 

A, B.y the rfbove-naniod plaintiff, states a^i follows 
1. That before the date of the claims hereinafter mentioned, one G. JST. deposit- 
e»l with the plaintiff [tfEsrrihp the property} for [safe keeping]. 

' 2. That the defendant, n D, olaiins the same [under an alleged assignment 
thereof to him from the fiaid^. II.}, 

8. That the do^fendant, E. also claims the same [nhdenan order of the said 
G, H. tr.iiisfei ring the same to him]. 

4. That tlic plaintiff is ignorant of the respective rights of the defendants. 

5. That has no claim upon the said property, and is read}* and willing to de- 
liver it to such persons as the Court shall dii'oct. 

6. That this suit is not hrmig-ht by collusion wiMi either of the defendants. 

The plaintiff prays jiulgritent : 

(1) that the defoiularits he restrained, by injunction, from taking any pro- 
ceedings against the plaintiff in rilation thereto ; 

{2} that they he required to interplead together concerning their claims to 
‘ the s«'iid propert}’; 

C(3) that soinfc* person he authorised to receive the said property pending 
such litigation ;] 

^4} that upon delivering«,tl.c same to duch [perapn], the plainUffl be dis- 
* charged all liability to either of the defendants in relation 
tLeieio. 


. No. 105. 

Administration by Ceedito. 

* (TUle.) 

A. B.f the above-nametl plaintiff, states ns follows 

1. i?. E.j late , , was at the time of his deatli, and his estate still is, 

indebted to the plaintiff in tlie sum of [here hise7*t nafut^e of debt and seeuriti/y 

if , 

L Tho said ,E. F, made his Will, dated the day qf , and thereof 

anpointed C. D. executor [or devised li^s estate in trust, or died intestate, as the 
Cdse^may he}. 

3. The said will was proved by the said C. D. [or letters administration 
were granted, Ac.]. 

4. The defendhnt has possessed himself of the moveable [and^ immoveable, or 

the proceec^e of the immoveable] property of the said c^. and has not paid the 
plaintiff his said debt. ^ . 

‘5. The sairl, jSl. F died on or about the of 

6. The plaintiff prays th.jt an account may he taken of the moveable [and im- 
moveable] property of the said E. F.^ deceased, and that the same may be adminis- 
tered und^r tb^ decree of the Gouiu. t ^ 

I No 106. 

Adminitsbation by Spbcific LkqatBe. 


(mu.) 

^ * l^A Iter form No. l(fs thus : — ] i 

[Omit paragraph 1 , and commence paragrapH-2 — } E. F.^ Tate of i dtily 

made his hist 'will, dated the day of , and thereof appointed Cm D,y 

eYscutor, and by ench will bequeathed to the plaintiff [here aihte the epecifie fepeto^]. 
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. 1 

For paragmph 4 Bubstitute — § • 

The (ief'enii«iiit is in possession of the mnveahjle property 6f the saijd E* F», 
and, aiiioiij'st oflit^r thing's, gf the said Utere nitme the eubject of the jipecific heq%Le s<J.. 
Fm' the cotiynencBBneni (f paragraph 6 Buhetitute^ ^ ^ 

The plaintiiT prays that the deFendaot niuy be oKiered to deliver to h*ini 'Hiesaad 
[here name the stibiect of the epecifie bequest], or that, &c. . * 


No. 107. 

Administration by Pecuniary Legatee. 

• (Title.) 

[Alter Form No. lOS thus : — ] * , 

[Omit paragraph 1, and BuhstUvte for paragraph 2 — ] ^E. F., late of , 

duly made his hist will, dated the day of , and thereof appointed CTd.^ 

executor, anL by such :vill bequeathed to the plaintifl^ legacy of 
rupees. • • • • 

In paragraph 4, substitute “ legacy for “ debt.*' 

Another Fwm, 

Between E. F. ... ... ,,, Plaintiff. 

• and 

G. H. ... ... ... ... Defendant, 

K. F,, the above-mimed plaintiff, states as follows : — 

A. B., ot K.^ ill the , duly made hie last will, dated the [first day of March 
1873]. whereby he appointed the defendant and M. N. [wlio died in the testator's 
lifetime] exectilors thereof, and bequeathed his property^ whether nij^veable or 
immoveable, to his «ixeciitors ig trust, to pay the rents lyid income thereof to the 
plaintiff for his life ; and after hisailbeuse, and i» deTuiilt of his having a son who 
should attain twenty-on%, or a daughter wlio agtnin tliat age or marry, upon 

trust as to his immoveable property for the person who would the testator’s heir- 
at-law. and as to his moveable property for the pSVsons who would be the testator’s 
tiext-of-kin if he hud died intestate at the time of the death of the plaintiff, and 
such of his issue as aforesaid. • 

2. The testator died on tfce [first day of July 1878], and his will was proved 

by the defendant on the [fourth day of Ociober 1878]. The plainti.l has not Ifeen 
married. • • 

3. The testator Vas at his death entitled to moveable and immoveable property ; 
the defendant entered into the receipt of the rents of the iinmoveahle property, and 
got in the moveable property ; he has sold sonlb part of the immoveabi^property* 

The plaintiff claims — • 

(1) to have the moveable and immoveable property of A. B. administered in 

this Court, and for that purpose to have all proper directions given and 
accounts taken. • • 

(2) such farther or other relief as the nature of thacase may require. 

• • - • • • 

Between E. S*- ••• * ••• « .... Plaintiffs 

^ and 

G, H. ... ... * ... ... DeferpdanU 

^ Written Statemenf of Defendant. ^ , 

* 1.-4. B.*s will contained a*cliarge of debts ; he died inaolvcnt ; he was entitled 

at his death to some immoveable property whicn the defendant sold, and which pro- 
duced the nett #11 in of rupees , and the testator* had some t^roeeable property 
wliicb the (iefenJant got in, and which produced the nett sum of rupees. 

2 The defemlgnt applied the wltole of the said sums ^nd the sum of rupees 

which the defendant received from rents of the immoveable property in the 
payment of the funeral and testamentary expenses and some of the debts of the 
>S-Ststor. 
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3. The dofenjant made u\> hia accounts and sent a copy thereof to the plaintiff 
on the [tenth dav of January lo80], and offered the plaintiff free access to the vouch- 
ers to verify suuh accounts, out he declined to avail himself of the ^defendant's offer. 

4\ The defendant submits that the plaintiff ought to pay couts of this suit. 

- • r- •• 

, No. 108. < 

Execution of Trusts. 

In thr Coufex , at 

'* ' f ' Civil ^it No. 

bl. B.y of ‘ Plaintiffs 

♦* “ againBt 

C. D,y of , the beneficiary [or one of 

tl>s beneficiaries], ^ ... Defendant, 

. '^A, B.y the above-earned plaintiff, states as folIf'tVs : — 

1. That he is one of the trustees under an instrument of settlement, bearing 

date on or about the day of , made upon the marriage of jS F. and 

G. H.y the father and mother of the defendant [or an instrument of assignment of 
the estate and effects of E. F. for the benefit of Qi D.y the defendant, and other 
the creditors of E. i?’.]. 

2. The said A. B. lias taken upon himself the burden of the said trust, and ia 
in possession of [or of the proceeds of] the moveable and immove£^;]e property 
conveyed [or assigned] by the before-mentioned deed. 

S. Tho said C D. claims to be entitled to a beneficial interest under the before- 
mentionec^ deed. , 

4. The plaintiff is desirous to account for all the rents ard profits of the said 
immoveable property [and the pro, 9 eeda of thensale of the. said, or of part of the 
said, immoveable proper inoireable, or the proceeds ot the sale of, or of part 
of, the said inoveabje property, or the profits accruing to the plaintiff as such trustee 
in the execution of the said trfiW.] ; and he praj^s that the Court will take th.e ac- 
counts of the said trust, and also that the whole of the said trust-estate may be 
administered in the Court for the benefit of the said C. D'.y the defencU^fv^and all 
other persons who may be interested in sucli administration, in the presence of the 
aaid. C. D. and such other persons so interested as the Court may direct, or that the 
■aid C. p, may shew ^ good cause to the contraiy. 

[N.B.'~TrA,erc tht suit is hy a beneficiary, the plaint may he modelled^ mutatis mutandis, on 
ihe ptaini hy a leyatee.\ 

Np. 109. 

Forkclosurr or Sale. 
ij’itle.y 

A. B.y the above-named plaintiff, states as follows : — 

1. By a mortgage-deed, doted the day of 18 , r house with the 

garden and appurtenances, situated within the jurisdietion of this Court, w'ero con- 
veyed by the defendant to h[m, tho plaintiff, his heirs [or ex€Cu|ors, administrators], 
and •assigns, for^ecudng the principal sum of ^s- • together ^with interest 

thereon at the rate of Rs. ^ per centum per annum, subject to redemption 

upon payment by the said defendant of the said principal and interest at a day long 
since past, • ^ c 

2. There is now dii^o from the defendant to the. plaintiff thh snm of Bs. 
for principal and interest on the sail mortgage. 

3. The plaintiff prays (a^ that the Court will order the defendant to pay him 

the said sum oSl Rs. , with such further interest as may accrue between the 

filing of the plaint and the dny of payment, and also the costs of this suit, on some 
day to be named hy «the Court, and in default that the righ^ to redeem the said 
mortgaged premises may be foreclosed, and the plaintiff placed in possession of the 
same premises ; or (hy that tho said premises may be sold, and the proceeds applied 
ill aud towards tha payment of the amount of the said principal, interest, and costs ; 
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and (c) that if sncli proceeds shall not be sufficient fdr the payment* in fii41 of such 
amount, the de^ndunt do pti)' to the plaintiff the amount o£ the dehcioocy with in- 
terest thereon atjLlie rate of six per cent, per annum until realization ; and (tf) that 
for that purpose all |ffoper directions may be giv^ 4nd accounts tukou by th^ourt. 

>‘ V 
• ITo. 110. 

RedKMFJ'ION. • 


{Title.) 

[Alter Form No. 109 thus : — ] • • 

Transpose parties and also the facts in pasa^raph 1. 

• Fw paragraph 2, substitute — • • ^ 

2. There is now due for the plaintiff to the defendant for principal and inter- 
est on the said mortgage, the sum of R«. , which the plaintiff is ready and 

willing to pay to the' de^fendunt, of which the defendant, before filing this plaint, 
had notice. ^ ^ • 

For paragraph 3, substitute — 

The plaintiff prays that ho may redeem the said premises, and that the defend- 
ant may be ordered to re-con vov the same to him upon payment of the said sum of 
Ks. and interest, with flich coats (if any) as the Court may order, upon a 

day to be named by the Court, and that the Court will give all proper directions for 
the preparation and execution of such re-conveyunce and doing such other acts as 
may be ncci^sary to put him into possession of the said premises, freed from the 
said mortgage. 


• po. 111 . . • 

•Specific PKBFORMANdfci**(No. l.J 

{Title.) 

A . B.^ the above-namoA plaintiff, states as follows ; — 

1. Bv an agreement, dated the day of • , and signed by the above- 

named iletoudant C. Z)., he the said C. B. contracted to buy [or sell to] him certain 
immoveable property therein *d escribed and referred to, for the sum of ^ 

rupees. ^ ^ 

2. Ho has applied to the said C. jD.especifically to perform the said agreement on 
his part, Jiut he has not done so. 

3. The said A B. has been and still is rea^y and willing spccificallyeto perform 
the agreement on his part, of which the saii^ C. D. has had notice. 

4. The plaintiff prays that the Court will order*the said C. D. specifically temper- 

form the said agreement and to do all acts* necessary to put the said A. B. in full 
possession of the said property {or to accept a conveyance and possession of ihe said 
property], and -^o pay the costa of the suit. • 

[xV. B. — In for deliv^kfupt to he cancellefl of any a^reementy omit paragri^hs 2 and S, 

and mbatitute a paray^ipilt stating generally the grow^as for reqmring the ityreement to he delivered 
up to he canA^ll''i—s\idh aslthat UU plai^tijf signed U by mistahey undei' dkiressf^ or hy the fraX^d of 
the defendant — and alter the prayer aomi'dxng to the relief songJ^.] 


. . No. 02? * 

Specific Terforhanoc. (No. 8.)* 

., (rale.) 

A. B.f the above-named plaintiff, states as follows : — • 

1. That on th^ day of 18 , the defendant«was absolutely entitled 

to certain immoveable property discribed in the agreement hereto annexed. 

2. That on the same day, the plaintiff and defendant entered into an agreement, 

under their bands, a copy of which is hereto annexed. • 
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3. TUat on the day of*- 18 , the tendered rupees t0 

the defendant, and demanded acQnve 3 *ance of the said property. 

4. *^ That on Uie day of 18 , the plaintiff a^aiii dein&uded such con* 

veyan'd^^ [Or, That the defendant rpfiised to convoy the same toiiLho 

6.5-That the defendant h^s /lot executed such conveyance. 

C. That the plaintjff is 'still ready and willing t'O pay the purchase- money of the 
said property- to the defendant. ■ » 

The plaintiff rays jhdgmgnt : 

(1) that theriefendant execute to the plaintiff a eriifldciept conveyance of the 

4 4/* \ said property {^foUoioing the terms of , the agreenisrt^] ; 

(2) for *' rupSes compensation for withholding the same. * 


No. 113. < 

PAaTNKRSHlP. 

. iTith-) 

• B., the above-itanied plaintiff, states as foUcjvs r— 

1. He and the said C, D., the defendant, have beoh. fnr the space of 

years [or months] last past, currying on business together at , within the 

jurisdiction of this Court, under certain articles of ptirtnerwhip in writing, signed by 
them respectively [or under a e.ertain deed sealed am^ executed by tlu'in respectively^, 
or under a verbal agreement between them, the said plaintiff and defendant. 

2. Divers disputes and differences have arisen between the plaintiff nnd defend- 
ant as such partners, whereby it has become impossible to carry on tlie/^aiil business 
in partnership with advantage to the partners. 

3. The plaintiff desires to have the said partnership dissolved, and he is ready 
nnd willin'g to bear his f^liaro of the debts and obligations of the partnership accord- 
ing to the terms of the saidf articles [or deed, c;^ agreement]. *' 

4. The plaintiff prays tlve CouVt to decree a disaolntioh of the said partnership, 

and that the accolln^s/)f the said partnership- trading may be taken by the f’oiirt, and 
the assets thereof realised, and thUt each part^' may be ordered to ptiy^ into Court any 
balance due from him upon such partnership-account, nnd that the debts and liabi- 
lities of the said partnership 'liiay be paid and discharged, ahd that the the 

suit may be paid, out of the partnership -assets, and that any' balance reinaining of 
siioh assets, after such payment and discharge, and tlie payment of the said costs, 
may berdivided betw^*en the plaintiff and defendant, according to the terms of the 
said articles [or deed, or agreement], or that, Jf the said assets sl^all prove insufficient,, 
he the plaintiff and the said defendant may be ordered to contribute in such propor- 
tions as sh^ll be just to a fund to raised for the payment and discharge of snob 
debts, liabilities, and costs. And to give such other relief asrthe Court shall think tit. 

This plaint was filed by ^ , Of , pleader for the plaintiff,, 

[or by ]. ' 

[uV. B. — In mits for winding-up of an^ partnerahipf omit th€ prayer for dissolution : hut in- 
Stead thireof instri a paragraph statzng the fact of the partnerdiip having hem dissolved.] 


Money lent^ 
Several de-^ 
mands. 

Rent. 
Salary, &c. 

Interest. 

( roneral. 
average. 

I'l sight, &c. 


No. 114. 

Forms of Concisb Stat,^mbnt8. 

[Code bf Civil Procedure, section 58.] 

Thelplain tiff’s claim ds < « rs. for money lent [and interest]. ^ 

The plainyff’s claim is rs. whereof^ rs. til for the price of 


goods soi( 


The plaintiff’s claim is 
Tlie^luintiff’s churn is 
‘ the case .may be"] . 
Tlus plains iff’s cTaim is 
The plaintiff’s claim is 

The plaintiff’s claim is 


crs. for money lent, and rs. for interest. 


rs. for arrears of rent. 

rs. for arrears of salary an' a clerk [or a$ 

rs. for interest upon mrpiey lent. 

T8. for a ^ueral average contribution. 

rs. for freight and demurrage. 
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ldanker*s 

balance.^' 

Foes, &c., as 
7>leaaer. 

Commission. 

Medical at- 
tendance. 

Return of 
premium. 

’WaT^ehouse- 

rentr 
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FoBXS tp COKCISE SliTBllBHIB— 

• The plaintiff’s claim is rs. for ragney 'depositpd with the de- 

fegdant#is a hanker. * , 

The plaintiff’s claim is rs. ffir ^es for work done fand^ rs., 
money expended] "la a ple%der. * * ^ • 

* The plaintiff’s dawn is rs. for* commission earned as 
\haradter — as auctioneer, cotton-broker, ^&o.].»^ 

The* plaintiff's claim is rs. for medical attendtnees. 

The plaintiff's claim is rs. for a returd of premiums paid \fpou 
policies of tusuTance. e ^ 

The plaintiff’s clatm is rs. for the warehousing of goods. 


CjuTiage of 

■prooda. 

TT«e and occu- 
pation of 
honse. 

Rire of goods. 
Work done. 
Hoard and 
lodging. 

Schooling. 

Money 

ToceWed. 

Fees of ofAoe. 

Money over 
paid. 


Return of 
money by 
stake-holder. 


The plaintiff’s claim is rs. for the carriage of goods by rail^^ay. 

Thp i^aintiff’s claim is rs. for^the^use and occiipaiiion of a house. 

The plainftff*8*claim is ra. for the hire of [furniture]. 

The plaintiff’s claim is rs. for work done as a [surveyor]. 

The plaintiff’s claim is rs. for board and lodging. 

The plaintiff’s claim is rs. for the board, lodging, and] tuition 

plaintiff’s claim is rs. for money received by the defendant 

*as pleader [or factor, or collector, or, c§o.] of the plaintiff. 

The plaintiff's claim is rs. for fees received by the defendant 
under colour of the office#o€ 

Tl^ plaintiff’s claim is rs. for a re|urif of money overcharged 
for the carriage of g04)^9 by railway.* • 

The plifintiff’s claim is rs.Tdlr a rejburn of fqea overcharged by 
the defendant as . ^ ^ 

The plaintiff’s claim^is rs. fA a return of money deposited with 
the defendant as stake-holder. , 


<«r < > 

Money won 
from stake- 
b older. 

Money en- 
trusted to 
agent. * 
Monev ob- 
tained by 
fraud. 

Money paid 
by mistoke. 

Money paid 
for considora- 
tion which 
bas failed. 


Money paid 
bv surety for 
d^‘fendant. 

Rent paid. 


The plaintiff’s claim is rs. for money entrusted .to the defend- 
ant as stake holder, and become payable to plaintiff. 

The plaintiff’s claim ij rs. for a return of money entrusted to 
the deftndant as agent of the plaintiff. 

The plaintiff’s claim is rsefor a return of money obtained fro^m 
the plaintift by fraud. ^ 

The plaintiff’s claim is rs. for a return of money paid te the 
defendant by mistake. 

The plaintiff’sTclaim is rs. for a return of money paW to tho 
defendant for [work to be done, or work left ^undone ; or a bill to bo 
t 7 ken up, or f»*ffiill not taken njfi or, c§c.]. • • 

’[Tie plaintiff’s claim is rs. for a feturn qf. money paid ns -a de- 
posit upon shares toPbe allotted. ^ 

The plaintiff’s claim is rs. for money paid for the defesdant as 
his surety. • t • ^ ^ 

The plaintiff’l claim is rs. for money paid for rent due by the 
defendant. 


M • sTIie plaintiff's claim is rs. upoma bill of esct^aiige accepted [or 

on ^ol^o- indorsed] for the defendant’s accommodatiot^. 

dation bill. plaintiff's claim is rs. for a contrihiitionin respect of money 

Contribution paid by tne plain tif^as surety. 

by surety. The plaintiff’s claim is rs. for a contribution in respect of a joint 

By oo-debtor. debt of the plaintiff and the defendant, paid by th^ plaintiff. 
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Money paid 
for (trails. 

Mono?»pay-* 
able under 
award. 

Life-policy. 

, bond. 

« t 

Foreign jud*, 
ment. 

Bills of ex- 
change, &c. 


Surety. 


Calls. 


Agent, &o. 


Apprentices, 

Arbitration. 

c 

Assault, &cf 

By husband 
and wife, 

Asrainsfc hus- 
band and wife, 

Pleader. 

Bailment. 
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' BOBMS at CONCISB ijilATEUBlTTB — eowHlMei. 

O 

^ The plaintiff's claim is rs. for money paid for^calls upon shares' 
against which the^ defendant was bound to inde^niff' the plai'^diff. 

The plaintiff's claim is rs. for^money gayable under an award. 


The plaintiff's claim is 
life of XT y., deceased. 

^ The plaintiff's claim is 
/ rs. |tnd interest. 

^ The" plaintiff's claim is 
in [the Empire of Russia]. 
The plaintiff's claim is 

ant. 


rs.* upon a policy of in8ur..nc6 upon the 
rs. upon a' bond* to secure payment of 

f 

rs. upon^a judgment of the Court 
rs, upon a cheque drawn by the defeud- 


The plaintiff's claim is rs. upon a bill of exchange accepted [or 
drawn or indorsed] by the defendant. 

« The plaintiff's^claim is rs. upon a promissory note made [or in* 
dorscd] by the Hefemlant. 

Tlie plaintiff’s claim is rs. against the defendant. A, J5,, as ac- 
ceptor, and against the defendant, C. D.^ as drawer [or indorser] of a 
bill of exchange. 

The plaintiff's claim is rs. ag(>^nst the defendant as surety for 
the price of goods sold. 

The plaintiff’s claim is rs. against the defendant, A. /?., ns prin- 
cipal, and against the defendant, C. Z) , as surety, for the^irice of goods 
sold [or for arrears of rent, or for money lent, or for money received 
by the defendant, ..4. /?., as traveller for the plaintiff, or, cj&c.]. 

The plaintiff’s claim is *‘rs. for calls upon shares. 


*■ 2ndor8en1ki?tfor'Co8tSydtc. 

"^[Add to the nhoveformsl and rs. for costs ; and if the amount 
claimed be paid to ti'ip plaintiff his pleader within days [or, if the 
summons is to be served out of the jurisdiction^ insert ‘ Is time for appear^ 
ance limited by^the order] from the service hereof, furthe r pro ceedings 
will be stayed. 

Damages and othdr claims. 


The pl.iinliff’s claim is for damages for breach of a contract to 
employ the plaintiff as travell^*. »: 

The plaintiff’s claim is for damages for wrongful disnoissal from 
the defendant’s einpUyinent as traveller [and rs. for arrears of 
wages]. ^ • 

The plaintiff'^ claim is fof damages for the defendant's wrongfully 
quitting the plaintiff’s employment as manager. 

The plaintiff’s claim is for damages for breach of duty as factor 
[or, ff'c.] of the plaintiff [and rsl for money received as factor, 
or iff ]. « f , 

The plaintiff’s claim is for damages for breach of the terms of a 
deed of appreriticesliip of X. Y. to the defend, ant [or plaintiff]. 

The plaintiff's claim is for daiCages for non-compliance with the 
award of X, 

The plaintiff's claiip i^ for damages for assault [and false imprison- 
Aient, and for malicious prosecution], • 

The ifuiiotiff's clfiiin is for daihagbs for assault and false imprison- 
ment of the plaintiff. C. D. 

« «,Tho plaintiff^'s claim is for damages for assault by the defendant, 
C!. D, ^ 

The plaintiff's claim is for damages for injury by the defendant's 
negligence as pleader of the plaintiijp. 

Tl»e plaintiff’s claim is for dainages for negligence in the custody 
.of gpoJs [uud for wrongfully detaining the same]. 
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' l^ledge* 
Hire. 
Banker. 

Bill. 

Bondi 

Carrier. 
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party. 
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Claim for re- 
turn of goode 
damagfee. 

Damages for 
dopriving of 
goods. 


Forms oh Concise Statbmbnts— conimwerf. • 

^ Th» plaintitFs claim ie for danitigcs for negligence in the ke^eping 
of g^ods pawned [and for wrongfully ^ttrining the eaftie]. \ ^ 

• The ^ilain tin's claim is for damages for negligence 4n t{ie cAftody 
of furniture [or a carriagel lent on hire faod.for wrongfully, d^c.jx 

• The ptfintiff’s claim is for dainngcs for wrongfully neglecting [py 

ief using] to pay the pljfintiif’B cheque. * , 

The plaintifE’s claim is for damages for-1»rcaoh of a contract to 
accept tb^ plaintiff's drafts. • 

^ The plaintifE's claim is upon a bond conditioned not to carry en'ih.v 
trade of a ^ - 

The plakitift's claim is for damages for refusing to P* 

iff's goods by railway. 

The plaintiff's claim is for damages for re A sing to carry the plaint- 
iff by railway. ^ ^ 

The plaintiff's claim is for damsgos for breach of duty in and about 
the carriagtand delivery of coals by raiUyay. . 

The plaintiff's (;laim is for damaged for breach of. duty in Snd about 
the carriage ana delivery of machinery by sea. 

Tlio plaintiff's claim is for damages for breach of charter-party of 
ship IMary]. 

The plaintiff'^claim is for return of household furtiiture [or, 

>of their value, ana for damages fur detaining the same. 

The plaintiff^s claim is for wrongfully depriving plaintiff of goods^ 
household furniture, &c. 


Defamation. 

Wrongful dis- 
tress. 


Ejectment. 

To establish 
title and re- 
cover rents. 


Fishery. 

Fraud. 


Guarantee. 


Insurance. 


The plaintiff's claim is for damages for libel. 

Tb<^ plaintiff's claim iS for damages for slasidci*. 

Th^ plaintiff's* claigi 4s for damagjjs ^r'irn properly distraining. 

IThia l^orm shall be su^ient, icnether^llie dtsfresi complained of be 
wrongful^ or excessive, or in'cgular.^ • • 

The plaintiff's claim fs to recover possession of a house, No. 
in .Street, or of a farm, called Bla^^kacre, situate in the of 

in the ^ of 

The plaintiffs claim is to establish his title to \here describe pro^ 
perty^y and to recover the rents thereof. ^ 

[TAe two previous Forrj^s may be combined.^ 

The plaintiff's claim is for darnu ^es for infringement of the plaint- 
iff's right of iishing. • ^ » 

The plaintiff's claim is for damages for fraudulent misrepresenta- 
tion on the sale of a horse for if business, or shares, or, €&o.]. 

The plaintiff's claim is lor damages for fraucliilent misrepres^ta- 
tioiS of the credit ot A. B, 

The plain tiff's* claim is for damages for breach of a conttact of 
gu<^ranteo for A, B, ^ ^ ^ ^ 

* The plaimff^’s claim is for damages for breapfi of a contract to 
indeiiinTfy.tho plaintiff as the defendant’s fgent t(A disg-uin. 

The plaintiff's claim is for a loss under a policy upon the ship 
lEoyal Charter], and freight of cargo [or for return of premiums]. 

[^Tkis Form shall he sufficteih, Whether the loss clairryed he total or 
pariiah'] • • • 


. The plaintiff's claim is for a loss under a policy of lire-insaranco 

anoe '***'**^” house and fiirnitnre. * • • 

The plaintiff's claim is for damages foy breach of -a contract to 
insure a bouse. • 

Landlord and The plaintiff's claim is for damages for breach of a contract to- 
tenant. keep a house in repair. 


C. P« 64. 
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Fo^ms op Concise Statements— 


JjAndloird and The plaintiff’s claim is for damut^es for breaches of covenants con- 

tetiAtit;. ^ £ 


tenai^^ 

Medi^t man, 

Mischievous 

animal. 

Neg^ligence: 


Act XIII. \,f 
1855. 

Prom Iso of 
marriage. 


Sale of lands. 


tained in a lease* a farm. 

' The plaintiff’s claim is for damages for injury to the plaintiff from 
the defendant*8*n^gligeiicc as a medical, man. 

1*1)6 plaintiff’s claim is fo/daiiiages for injury by the defendant’s 
flog. c ■* « 

The plaintiff's claim is for damages for Jnjnry to the plaintiff by 
the ^negligent driving of the defendant or his servants. 

eThe plaintiff’s claim is for daii.ages for injury tOr the plaintiff 
^vdiilc a passenger on the defendant’s railvvuy by the negligence of the 
defendant’s tServants. 

The plaintiff’s claim is for d^magcs for injury to the plaintiff at 
the defendant’s railway-station from the defective condition or the 
station. 

The plainti^’s claim is ascseontorof A. B.j deceased, for damages 
fer th^ death of tlnj said A, JJ., from injuries 'received while a passen- 
ger on the defendant’s railway, by the neligen'ce of the defendant’s 
servants. 

The plaintiff’s claim is for damages for broach of promise of mar- 
riage. 

Sale of goods. plaintiff’s blaim is for damaget^'for breach of contract to accept 

® ‘and pay for goods. 

The plaintiff's claim is for damages for non-delivery [or short deli- 
very, or defective quantity', or other breach of contract of s^le~\ of cotton 
[or, dbc.’]. 

* The plaintiff’s claim is for damages for breach of warranty of a 

. horse. c 

The plaintiff/s claim is for damages^for bread of a contract to sell 
[or purchase] land. \ ^ 

The plaintiff’s claim is for damages for breach of a contract to let 
[or take}. a house. 

The plaintiff’s cflihri is for damages for breach of a contract to sell 
[or purchase] thq lease, with good-will, fixtures^ and stock-in-trade of 
a public-house. ' 

The plaintiff’s claim is for damages foy breach of covenant for title 
[or for quiet enjoyment, or, cCc.] in a conveyance of land. 

The* plaintiff’s claim is for damages for wrongfully entering the 
plaintiff’s land and drawing water from his well [or cutting his grass, or 
felling his timber, or pulling down his fences, or removing bis gate, or 
using his road or path, or crossing his field, or depositing sand there, or 
carrying away gravel from thence, or carrying' away stones from bis 
river]. \ * 

The plaintiff’s claim is foV damages for wrongfully taking away 
the support of plaintiff’s land [or house, or mine}. 

The plaintiff’s claim is for damag^js for wTongfully obstructing a 
way [or public highway or private way], 

Tlie plaintiff’s claim 'is for dam ages ‘’for wrongfullji diverting [or 
obstructing, or polluting, or diverting, water frdm] a water-course. 

‘Tlie^piaintitf’s claim is for damagas for wrongfully dischargiug water 
.upon the plaintiff’s land [or into the plaintiff’s mine]. 

The plaintiff's claim is for damages for wrongfully obstructing the 
^ p\aintiff’s use of a wdll. ^ ^ 

The pViintiff’s claim is for damages for the infringement of the 
plaintiff’s right of pasture. 

t r ^ 

. \Th%9 Form shall be sujicienty whatever the nature qf the right to 

** pasture be.] 

The plaintiff’s claim is for damages for obstructing the access of 
light to plaintiff's house. 


Trespass bn 
land. 


Support. 

t 

Way. , 
Water-course, 
&c. < 


Pasture. 


Light. 
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Patent. 

rj 

Copy-right. 

Trade-mark.^ 

Work. 

Nuifance. 

Injunction. 


]Mesne-profit9. 
Arrears of 
rent. 

Breach of 
covenant. 


THE mURTH SCHEDtTLE. 

Forms lop Concise StateIients— confaw&eci. 


Tbe plaintiff’s claim is for damages for the iofringement of tho 
patent. , f * 

* The plaintiff’s claim is for damages for the infring^mei^o) the 

plaintiff’^copy-riofht. ^ ^ 

• The plain tiff^ ojaii i is for damages for wrongfully using [or imi- 
tating] the plaintiff’s trade-mark. • 

TnjB {[JaiQtiff’s claim is for damages fof breach of a-contraot to 
build a*8hip [or to repair a house, &c.]. • 

The plain tiff’>^ claim is for damages foy breaq];i of a coi>tra(Jt,^o 
employ tho plgintiff to build a ship, &c. * , * 

The plaintiff’s claim is for damagos to hia house, ttib J; cro * &c., 

caused by noxious vn^ours from the defendfyit’H factory [or,* &o.]. 

Tho plaintiff's claim is for damages from nuisance by noise from* 
the defendant’s works [or stables, or, &cS\. , 

[AiH to inttonement] : — and for andajimction. 

to i^doiisement where clauilt ie to landy of to eetdbUeh txtle^ or 

hoth] : — 

and for mesne-profits. 

and for an q^count of rents or arrears of rent. 

and for breach of covenant for [repairs]. 


1 . Creditor to administer Estate* 

The plaintiff’s claim is as o creditor of X* y., of , dccef^ped, to 
have the moveable and iinmovoablo property of the said X, Y. adminis- 
tered. ^ The defendant, C. O., sued as Jdiolidministrator* of the said 
X y. [and the defer^c^ts, E. iijad (^r. 77., as his co-heirs-at-law]. 

2. Legatee to adminf^ter Esioii, 

The plaintiff’s claivi is us a Ic^tee under tbo will dated the 
day of 18 , of X. y, deceased, to have the moveable and 

immoveable property of the said X. yVadrninistered. Tho defendant, 
C. /)., is snc(l as. the executor of the said X. Y* [and the defendants, 
E* F, and 6r. 77., as his devisees] . 


^ 3. Partnership. • • 

’file plaintiff’s claim is to h;'vo an account taken of the partner- 
ship-dealings between the plaintiff and defendant [under articles of 
partnership dated the day of ], and to have^the affaiss of 

the partnership wound up. • ^ 

4. By Mortgage. • 

The plaintiff’s claim is to have an account taken of wha^ is due to 
bim for principal, interest, and costs on a» mortgage dated the day 
of , r«ado between [parties'] [or by deport of titl^-deeds], and 

* that ^he«mdAgago may bo enforced by foreclosure or sale. 

• , • b. By Mortgagor. • • 

The plaintiff’s claim is to have aft account taken of what, if any-^ 
thing, is tfne on a mortgage^ made between *[par^te8j, 

and 4o redeem the property comprised therein. ^ • 

• 6. Raising Portio7&. 

• The plaintiff’s claim is that the sym of rs., wjiicb, by a deed of 
sAtlement, dated , was provided for the portions of the younger 
children of , way be raised. • 

* / 7. Execution of Trusts. 

The plaintiff’s claim is to have the trusts of an indenture, dated 
, and made between [parties]^ carried into execution. 
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Forms of Cokgisb Statements — coniimied. 

: 8. Cancellation or Rectification* * 

^ The jplaintiff’^ claim is to have a deed, dat<fd \ , a^d made 

between [parfi^s]^ se*t aside or rectified. 

* c ** c . 

. • ^9. Specific performance, '' ^ 

• The plaiotiilEt’fi claim is for specific performance of an agreement, 
daU?d the daj of , for the sale t>y £he 9 lainti£E to the defend* 

ant of certain [freehold] hereditaments at . , 


No.cll5. 

Probate. 

1. By an ese^cutor or legatee propounding n^xUl in solemn form* 

The plaintifiE cfaiins to be exeentox of 4he Ijtst will, dated the 
day of , of C. Z>., late of , deceased, who died on the 

day of , and to have the said will established. This sum- 

mons is issued against you as one of the next-of-kin of the said deceased 
[of as the case may he'], 

2. By an executor or legatee of a former toilly or a next-of-kin^ t&c., 
of the deceased^ seeking to obtain the relocation of a probate granted in 
common form, 

The plaintiff claims to be excoutor of the last will, dated the 
day of , , of C. D., late of , deceased, who died on the 

clay of ,«ai^d to have the probate of a prctexdcd will of the said 

deceased, dated the*, # daj- ^of * • , revoked. This summons is 

issued against you us the executor of the said pretended will [or as the 
ease meyabe'], 

it 

i>. By an executor or legatee of a will when letters of administration 
have been granted as in an intestacy. ^ „ , 

The plaintiff claims to be executor of the last will of C. 2>., late of 
• deceased, who died on the day of , dated tho 

day of •’ 

The plaintiff claims that the grant of Icttcrsiof administration of 
the estate of the said deceased obtained by you should bo reyoked, and 
probate of the said wilk grunted to him. 

4. By a perso7i claimitxg a grant of administration as a next-ofkin 
of the deceased^ but whose intei’est as next-of-kin is disputed. 

The plaintiff olairiia to be the brother and sole next-of-kin of C. Z)., 
of , deceased, who died on the day of , intestate, 

and to hav^ as such a graijt of administration to the personal estate of 
the said intestate. This writ is issued against you bceause you have 
entered /i caveaft, and have alleged that you ar 0 ^^thd‘solo next-of-kin of 
the 'deceased [or as the case may he]^ 
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No. 


Sumii\;ns for Disposal of Suit. 

« 

Soctiops 64 and 68 of the Qode of ' Oivil Fricediire. 
/ ♦ 

iTitle,) 

To 


dwelling at 


Notice. — 1. Should jou apprehend* 
your witnesses will not 
attend of their own 
accord, you can have 
summons from this 
Court to compel the 
attendance of any wit- 
ness, and the produc- 
tion of any document 
that ycu have a right 
to call upon the wit- 
, ness to produce, on ap- 

plying to the Court at 
• any time before the 
trial, on your ddpoi^it- 
ing their necessary sub- 
sis te nee-money. . 

2. If you ^d^fiit the de- 
mand, you should pay 
the money into Cotirt, 
with tho costs of ttho 
suit, to avoid the ^im- 
mary oxecution of the 
decree, which may bo 
against your person or 
property,* or both, if 
necessary. 


•Given under my hand and 


WifRREAS has instituted a suit against 

you for , you dm Thereby summoned to 

appear in this Cohrt, In person or by a duly author* 
ized pleader of the Court, duly instructed, and 
able to answer all material questions relating to 
the suit, or who* shall be accompanied by some 
other person able to answer all such questions, on 
, the day of 18 , at# o’clock in 

the forenoon, to answer the above-named plaintiff; 
and as the day fixed for your appearance is ap- 
pointed fqr the final dispcfial of the suit, you 
^ must prepared to pfoduce all your witnesses 
on that day ; and yon are hereby required to take 
^notice that, in default of your appearance on the 
day before-mentioned, the suit will l^i4kftard and 
determined in you» absence ; and you will bring 
with you, or send by your pleader, , which 

the plaialiff desires to inspect, and any docu- 
ments on which you intend to roly in support of 
y^ur defence. • 

the seal of ^ tho Court this day of 18 


CL.S.] 

Judge. 


Note . — If vn*iiten. ftatementg are required, my- -You are [or such a party is, ike case may tej 
required toVput in a^vritten statement by the day of 



THE FOUUTU SCHEDUIE, 

4 Wo. 118. 

StTMBfONS FOR SbTTLBMBNT o/ ISSUES. 

<^-Soctioift 64 andl 68 of t)ie Code of Civil Procedure. 

• % 




•xV 


{Title.) 


To 


« 

Notice. — 1. Should you appr^ond 
your witnossoa will not 
attend of their own 
accord, you can have 
summonBOS from tl^ 
Court to compel the 
attendance of any wit- 
ness, ^/.ind tho produc- 
tion of :iny document 
that you have a right 
to call on the witness 
to produco, on apply- 
ing to th^ Court at any 
time before tho tri^l, 
on your dfpositing 
their necessary subsis- 
tence-money. 

2. If you admit tho de- 
mand, you should pay 
tho money into Court, 
with the costs of the 
suit, to avoid tho sum- 
mary execution of tho 
decree, which may be 
against your person or 
proportj^ or both, if 
• necessary. 


dwelling' at 

• 

Whereas has instituted a suit against 

you for , you are hereby summoned to 

appear in this Court in person or by a duly author- 
ized pleader of the Court, duly instructed, and 
able to answer all niEiterial questions relating to 
the suit, or who shall bo accompanied by some 
other person able to answer all such questions 
on * , the day of • 18 , at * o’clock 

injthe fore^ogn,*to answer the above-named 
plaintiff ; and you aro hereby required to take 
notice that, ii^vdcfault of ^otir appearance on the 
day before mentioned, the issues will be settled 
in your absence ; tfnd yon will bring with you, 
or send by your pleader, , which the 

plaintiff desires to inspect,«and any dociwnent on 
whiflh you intend to roJy in support of your, 
defence. 


Given under my hand and the seal of the Court this day of 


318 


• I 


[L.8.] . 


4 *Judge, 


Note. — T/nfnffert afateMmfs are required^ wy— Tou are [w such a party is, a$ iht ease may Be] 
required to put in a written statement by the day of . * 


1 
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No. II 9 J ^ 

Summons to Afpbab. 

• Section 68^^f the Code of Civil Procedur^. ^ 

•No. OF SUJT. ' 

In THE COUET OF « AT '• C. 

c Plaintiff. 

Defendant. 

« 

^ ^ [Name^ description^ and address,'] , 

Wheb^^ Viere enter the name^ description^ and addrress of the plaintiff] has in- 
stituted a 81 ^ in this Con ft against you [here state the particulars of the claim as in 
the register] : you are hereby sntriiuoned to appei^r in this Court in person on the 
day of at in the forenoon [if not specially required to appear in per^ 

son^stata — “in person or by a pleader of the Court duly instructed and able to an- 
swer all material questions relating to the suit, or who shfll be accompanied by 
some olliqi: person able to answa* all such questions*’] to answ*er the above-named 
plaintiff. If the summons be for the final disposal of thi suit, this further direction 
shall he added here — “ and as the day fixed for your appearance is appointed for the 
final disposal of the suit, you must be prepared to produce all your witnesses on that 
day**] ; and you are hereby required to take notice that, in default of your appear, 
ance on the day before-mentioned, the suit will beibeard and determined in yoni* 
absence ; and you will bring with you [or send by your “gent] [here mention any 
document the protiuction of which may he required hy the plaintiff]^ which the plaint- 
iff desires to inspect, and any document on which you intend to rely ii^ support of 
your defenco- 

(7IVEN under my hand and the seal of the Court this day of 18 • 

* I » . ‘ Judge. 


, , No. 12q. 

Ordeb for Transmission of Summons fob Service in the Jubisimction 
OF another Court. ' ^ 


Section 85 of the Code of Civil Procedure, 

In the Court of at 

Civil Suit, No. of 18 . 

* A. B., of 
against 

, < C. 2>., of 

The day of 18 

Whereas it is stated in the plaint ‘that , the defendant in the above 

suit ‘ , is at present residing in ^ * , but that the right to sue accrued 

within the jurisdiction o£ this Court : it is ordered that a summons returnable on the 
daj^ of 18 , be forwarded for service* on the said defendant, to the 

Court of I with a duplicate of this proceeding. ' 

S. . [L S.] 


Judge. 


No. 121. 

To ACCOMPANY RetUrn| StfMMONS OF ANOTHER CpURT. 

Section 85 of tl^e Code of CKril ‘Procedure. 

In THE Court of at 

t Civil Suit, No. of 18 . ‘ 

. * The day of 18 . 

^ A. B., of 
against ' 

a D., of 

Read proceeding from the forwarding for service on 

in Civil * * No. of that Court. 
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llca() bailifE^s endorsement on^ihe back of the process statix)^ that tlie 
e,nd proof of tjio above having been duly taken by me on the [oath or] affirmation 
. A « A . m » it is ordered that the f be returned ’to the ’ • 
with a Bopy of flthia pi'oceeding. \ ^ » J ' 

• ^ [L.S.] , 

% ^ • Judge, 

NOTB.-~r4M/omiOT7i6fa;3#?itcaWe eo pj^ocieaj oiker than’mmmwiSt the unict which mag 
have to be ejected tn the sdnie man?ief\ f 9 


No. 122. 

D&VBifDAMT's Statement. 


Section 110 of the Code of Civil Procedure. 

{Title.) • 

• • 

I, the undersigned defendant [or one of the defendants], disclaim all interest 
under the will of the said E. in the plaint, named [or as heir-at-law, or as next^ 
of-kin, or one of the next-of-kin, of E. deceased, in the said plaint named]. 

Or, I, the undersigned defendant, state that 1 admit [or deny] {here repeat in 
the language of the plaint the statements admitted or denied']. 

Ory If the undersigned defendant, submit that, upon the facts stated in the 

E »1aint, it doc^ not appear that there is any agreement which can be legally enforced 
or that it appears upon the said plaint that 1 am jointly liable with one E. E, who 
IS not a party to the 8uit» and not severally liable as by the plaint appears, 0 / that 
it appears by the said plaint that G. H. should have been joint plaintiff with the 
said A. B. in the said suit, or as the c^se may he]. ^ » 

Off that the plainti^ has con^#eye(l his in^ejji^st m the said mortgage [or right 
to redeem] to one 1, J. [or that I have conveyed or iwsigntd to II. L.y by way of 
further charge for securing the sum of Rs. ^ , the slight to redeem in the 

property sought by the suit to bo forSclosed], • 

Or, that since the dissolution of the partnership the plaintiff has executed an 
instrument^ whereby the plaintiff covenants to discliai^e all debts and liabilities of 
the partnership, and generally to release me from all claims and liabilities either by 
or to himself and others in respect of the said partnership-trading , or as the ceitS 
may he], • • 

« • {Signed) C. A, 

^ Difendant. 

Ho. 1^3. • 

f Interrogatories. 

Section 121 sf the Code of Civil Procedure. 

• In the Co^rt of /t * * ^ . 

" , ^ivirSuit, No. ^of 18 • . 

• • A.D.** 

* against ^ 

• j(7. iD., E. F.f and Q. H. . 

* Interrogatories on behalf otf the above named A. C.D.] ^for the oxsmi* 

Eation of the above-named [J5.jP. and G, H,fOf A. B.]. 

1. Did notf Ac. • ^4 

S. Has not, 8bc. 

The defendant E. jP. is te<|nired to answer* tho interrogatories num- 
beifd . • • 

-The defendant G. H, required to answer the interrogatories num- 
bered 


O. P. §6. 
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, ' No. 124. • • 


Form of.N^timpb to produce Document*. 
Section 131 If jWe Code of Civil Proceduret 
In TKIt ObUBT OP , AT 

• Civil Suit, No.* * 18 o. 

. ^ • A.B. 


• <igain9i 

C.D. 


TTako rfotice tfiat the plaintiff [w' defendant] requires you to produ<!h for his in- 
epeoiion thl®f"uHowing documents referred to in your ^ai4t [or written statement 
or affidavit], dated the " ^ day of 18 . ^ 

Describe daettments required. 


X. K, Pleader for the plaintiff [or the defendant]. 
To Z., ' 

Pleader foi- the^defendant [or plaintiff]. 


No. 125. 

Summons to attend and give Evidence. 

Sections 159 and 163 of the Code of fivil Procedure. 

(Title.') 

To 

Whereas 3^our attendance is required to on behalf of the in 

the above cause, you are hereb3* required [personally to appear before this Court] 
on the f day of . 18 , at the hour 'of A. M. [and] to bring with you 

or to send to this Court • ^ 

A sum of Rs. , being 3»ol»»* -^ravelUng uad other expenses and subsistence- 
allowance for one day, is hove with sent. If 3^011 do not comply with this order, you 
will be subject to (h« consequence of non-attundance laid down in the Code of 
Civil Procedure, section 170, • 

Notice — ^l.) If you are summoned only to produce a .document, and not to 
^ive evidence, you shall be deemed to have complied with the summons you cause 
49^ch document to be produced in this Court on the day and hour aforesaid. 

« (2.) If you are to be detained be^yond the da3^ aforesaid, a sum of Re. . will 
1)6 tendered to you fo.' each day’s attendance beyond the day specified. 

OiVBN under my hand and the seal of the Court, this ^ay of 18 • 

£L.S.] 

• Judge* 

I 

1^0. 126. 

Another Fm^m. 

• No OP Suit. 

In the Court of ‘a® , 

* ^ ' Plaintiff. 

c Defendant, 

Tc 

{Nam-e^ deseription, and addrtssJf * 

You are hereby sontmoned'to tmpearin this^OorlYt in person on the day d£ 
at in the forenoon, to give evidence in behalf of the plaintiff [or 

the defendant} in the above- mentioned suit, and to produce \kere describe withcon- 
venient certnintg &ny document the production of which moy he required. If the SttW- 
mone be only to give evidefice^ or if it be only^to produce a document^ it must be 
pressed accord ingly'], afid you are not to depart llvence until 3'0« Aave been examined 
or] have produced the document] and the CouVt has risen, or unless yon have 
obtained the leave of the Court. 
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foam! of decbeeS. 

No. 127. 

Simple MoNKY-DiitRE^.^ 

^ Claim for ^ • 

This cause conyng* oik for final disposal *befor^ in thfe presence 

of , on the part of the pluintifi*, and on the part or the defendant, it 

Is ordered tftat the do p5y to the , Uiff suns of Ra- * 

interest theveon at the^rath of percent. per from to»the d.ite'^f 

realization of the said sum, and do also pay to the * the costir*of tbie^ i t av 

tftcMid by the officer of the Courts with interest thercoDiiat the rate aforesdid from • 
the date of taxation to the date of realization. 

Costs of Suit. 


Plaintiff. 


Defendant. 


Bs. !a. P.* 


1. Stamp for plaint 

2. Do. for power 

3. Do. exhibits 

4. Pleader’s fees on Bs. 

5. Translation-fee 

6. Subsistence for^witness for 

attendance ... 

7. Commissioner’s fee * 

8. Service of process 

9. Ac. ... 


Stamp for power ... 

Do. petition 
Pleader’s fee 
Subsistence for witnesses 
Service of process . . . 
Translation-feo • ... 
Oo^missibner’s fee 


Bs. A.i 


Total 


Total 


Given under toy hand and the seal of the Court, this day of 18 • 

[L. 8.] 

Judgs. 

I ■ ■ ■■ • 

No. 1^8. * , . 

Decree for SaC.b jn a Suit by a Mortoaoeb or Rbrson ej?titled to a Lien. 

{Title.) • 

It is ordered that it bo referred to the Registrar , [or Taxing Office^ to take an 
• account of what fii duo to the, plaintiff for principal and interest /in the mortgage 
[or lien] mentioned in the pluirft, and to tn® the plaiiiftff’fl costs of this suit, and 
that the Registrar [or .Taxing Officer] do declare in Court on the ^ day of 
what he shmrfl^d to be due for principal and intefest as aforesaid, and for costs ; 
And upon the defendant^mying in^o Court what shal^bo certified 'to bo due to tho 
plaintiff for principal and interest as aforesaid, together ^ith the said costs within 
six months from the date of dAilaring in Court the amount so due ; it is Drdered 
that the plaintiff do rc-convey tho said mortgaged premises free and clear from all 
iucuinbrances done by him, or any claiming by, from, or under^ him, and do deliver 


I 
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\ . 

up to the defendant or to such person as he efppointa all documents in his enstcMfy 
or power relating thereto, and ^at upon auoh re-conveyance being n^ade, and docu- 
inenbs being delivered up, the j^gistrar [or Taxing Officerj) shall ^pay out to the 
plaiAti£ the said sum so paid iff ap aforesaid for principal, interest, «and costs ; but 
in default of the defendant, paying into Court sucn principal, interest, and costs aa 
aforesaid by the tithe Ocforesaid, then it is ordered thht the sdid mortgaged premises 
J^r the premises subject to th^ said lien] be Sold with the approbation of the 
Kogistrar [or Taxing Olncer].. And it is ordered that tlm proceeds of such sale 
(after defraying t^icreout the expenses of the sale) be ^id into Court, to the end 
tha/' thp same may . be duly applied in payment of what shall be foui\^ due to the 
plaintiff fcfr principal, inferest, and costs as aforesaid, ar^d that the balapoe (if any) 
shall be paftl toithe d6fen(jant or other person entitled to receive the some. 

^ No 129. • 

. Final Dbcbeb for Foreclosure. 

• {Title,) c 

WHBffiBAS it appears to the dourt that the defen,dant has rfot paid into Court the 
sum , which was, on the day of last, declared in Court to be duo 

to the plaintiff for principal and interest upon the mortgage in the plaint mentioned, 
and for costs, pursuant to the order made in this suit on the day of last, 

and that the period of six months has elapsed since said day of 

It is ordered that the defendant do stand absmutely debarred of all right to 
redeem the said mortgaged premises. 


No. 130. 

Pricliminary Order — Administration-suit. 

* 

Section 213 of the Code of Civil Procedures 

% « {Title.) ^ 

It is ordered t|,^at the following accounts and inquiries be taken and made ; 
that is to say : — * . t 

In creditor' 8 suit — 

1. That an account bo taken of what is due to the plaintiff and a^ other the 
creditors of the deceased. 

^ In suits by legatees--* 

' 2. Ad account boiaken of the legacies given by the testator^s will. 

In suits by next-oj-kin — ,, 

An inquiry bo made and account taken of .vhat, of wbat' share, if any, the 
plaintiff is eutitled to as next-of-kin [o?' one of the next-of-kin] of the intestate. 

• [After *thc first paragraph the (Jrder willy lohere necessainfy order^ in a creditor'^ 
suity Inquiry and accounts for Uga^eeSy hei%8-at-laiOy and nexUof-hin. In suits by claim^ 
ants other than creditorsy after the first paragtaphy in all caseSy an order to inquire and 
take an account of creditors will follow the first paragraphy and such of the others as 
may be recessary toill folloWy omitting the first formed voofds. The form is continued 
as in a creditor's suit.^ •- « 

3. An account of tht funeral and testamentary expvgses. 

4. An account of the moyeable property of the deceased came to* the hands of 
the dVsfondant, or 'to tlio hands of any other persoi^by his order or for his use. 

5. An inquiry what part (if any) of the moveable property of the deceased is 
outstanding and undisposed of. 

6. Ant^it is further ordered that defendant do, on or before the day of 

next, pay into CJpurt all sums of money ^hich shall be found to have oome^ 
to his hands, or to the hands of any ^person by his order or to his use. 

7. And that if the Registrar shall find it necessary for carrying gut the objeots 
of the suit to sdil r.ny part of the moveable property of the decased, that the same 
be sold accordihgly, and t1i9 proceeds paid into,0ourt. 

8. And that Mr. E.JP. be Receiver in the puit [or proceeding], and receive and 
get in all outstanding debts and outstanding movable property of the deceased, 
and pay the same into the bauds of the Registrar [and shall give security by bond 
for tUe duo perforoiauco of his duties to the amount of rupees]. 
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9. And it 18 further ordered tha^if the moveable proj^rty <jp Ae deaeased bo 
' found insuffioieiit for carrying out the objects of the juit, then the following further 

inquirie^e made, an^ accounts taken, that is to.sa^H^* * * * 

\a) an^ipiqiiiry what iiiinioveable propert/ the deceased was seized^of* or 
entitled to at the time of his death ; • • • 

(6) andnqiiir^^hat are the in^imbrances (if any) affedting the immove* 

• able property of the deceased, or any part thereof ; * 

(c) an account. §o far as possible, of what is duoeto the- several incum- 
branc(?rs, and to include a statement of the prioritiiSs of such of the 

• incumbrancers as shall consent to the sale hereinafter directed^ ‘ • 

10. And |hat the immoveable property of the deceased* dr so^much fhoreo^ m 

shall be necessary to inabfe up the fund in Court sufficisnt V> .carry ou^the*ob^c of 
th^iiit, be sold with the approbation of the Judge, frch from incumbrances (if any) 
of suSTS incumbrancers as shall consent to the sale, and subject to th'a incumbrances 
of such of them as shall not consent. , 

11. And it is ordered that 6r. H, shall have the conduct of the sale of the 
iiimioveablu property,* afiid shall prepare the couditiqnsliQd contracts of sale subject 
to the approval of tlid Registrar, and that in case any doubt or cTifficulty tfhall arise 
the papers shall be submitted to the Judge to settle. 

12. And it is further ordered that for the purpose of the inquiries hereinbefore 
directed, the Registrar shall advertise in the newspapers according to the practice 
of the Court, or shall make 8u<^ inquiries in any other way which shall appear to 
the Registrar to give the moat useful publicity to such inquiries. 

13. And it is ordered that the above inquiries and accounts bo made and taken, 
and that all. other acts ordered to bo done be completed, before the day of 

, and that the Registrar do certify the result of the inquiries and tho 
accounts, and that all other acts ordered are completed, and have his certificate in 
that behalf ready for the inspection o£>tlie parties on the day of « 

14. And, lastly, it is orde^'ed that this suit [or mattei^ stand adjourned for 

making final decree to the day ® ^ ^ 

ISuchpart only of this order is to he used as is apj^tcahle to tji*e particular cass.J 


. No. 131. 

Final Decbbb in an Admin istbation-suit bt a I^bgatef 
Section 213 of the 6ode of C'vil Procedure. 

• 

1. It is ordered tjiat the defendant * do, on or before tho 0 day of 

, pay into Court the sum of Rs. «fbe balance by the said certificate ^und 
to be due from the said defendant on acpoiint of thd estate of , the testator, ^and 
also the sum of Rs. for interest, at the. rate of Rs. per centum per unoum, 
from the day of to tjm day of , amounting together ^to tho 

sum of Rs. ^ , 

2. Let the Registrar [<w’^Taxing Officer] «of the said Co^rt tqx the casts of tho 
, plaintiif and fiefendant^in^Slie suit, and let the amount of the said costs, when so 

taxed, be paid out oi ibo said sum of Rs. ordered to* be paid intp Court as aforo* 
said, as follows;— ^ 

(a)— The costs of the plaintiif to Mr. , his attorney [or ploadqr], and 

the costs of the defendant to Mr. ,«hw attorney [or pleadeij. 

• (5) — And {if any debts are due) with thdresidue of the said su|;^i orRs. 

after payment of the plaintiirs atid defendant’s costs as ^aforesaid, lot the sums 
found to. be owing to the several creditors mentioned in the schedule to the 

Registrar's cerAi]^ate, together with subsequent intei^ston such o^tke debts as bear 
interest, be paid ; and after making such payments, let {he amount coining to the 
several legatees mentioned in the schedule, together \^ith subsequent interest 
(to be verified as a&resaid), be ppid to them. 

3. And if there should be any residue, let the same be paid to the residuary 
legatee. 
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Drcreq.in nHr Administrat^om-sdit bt a Lwoateb, whers Exeodtob is held* 

^ PBRSOH*ALLY LIABLE FOR THE PAYMENT OF LKaACIES-O 
** Section 213' the Code of Civil Procedure. ® ^ 

" 1 . Declare that the (fefendant is perfonally 'liable tof/pay th^ legacy of R®. 
, bequeathed to the p^iintiff ; ' ^ H . 

2. And it is. ordered that^n account bo taken of what is due for priucipal and 
interest on the f^id legacy ® 

, - 3. And it is also ordered that the defendant ^o> within weeks after tho 

Male of the Regktrarls certificate, pay to the plaintifE the amount of what the Regis- 
trar shalKsertify to be dj^ie fpr principal and interest ; ^ ^ 

4. And it is ordeVea the defendant do pay the plaintiff his costs of suit,, 
the same to bq 'taxed inSjaso the parties differ. 


Final Degree in an Admin istbation-bdit by yBYT-op-KiN. 

'** Sections 213 of the Code of Ci*f il Procedbre. 

1, Let the Rcgistnir of the said Court tax the costs of the plaintiff and defend- 
ant in this suit, and let the amount of the said plaintiff’s costs, when so taxed, bo 
paid by the defendant to the plaintiff out of the 8^\;iiii of Ks. y the baluuco 

by the suid ceitifioate found to be due from the said defcuidant on account of the 
personal estate of JE. F.^ the intestate, within one week after the taxation of the 
said costa by the said Registrar, and let the defendant retain for her own use out 
of such sum her costs wlien taxed. * 

,2. And it is ordered that the residue of the said sum of Rs. after pay- 

ment of the plaintiff's and defendant’s costs as aforesaid, be paid and applied by 
defendant as follows:-^ , 

(а) — Let the defendant, wi,fhin one week, after the taxation of the said costs 

by the Registrar as\iforesaid, pay one-third' share of the said residue 
to tlip plaintitfs, A, D,, and C., his wife, in her right, as the sister and 
one of the next-of-i^in of the said E. F., the intestate. 

(б) — Lot the defendant retain for her own use one other third share of the said 

residue, as the« mother, and one other of the 'next-of-kin of the said 
E. F., the intestate. 

(c) — And let the defendant, within one week after the taxation of the said costa 
by the Registrar as aforesaid, pay the remaining one-third share of tho 
said residue to G. 7?., as the brother and the other next-of-kin of the 
said E, F., the intestate. ^ 


No. 132. • 

Order — bissoLUTioN of Partnerbhif. 

• • 

w Section 215 of the Code of Ci^il Procedure. 

{Title.') • 

It is cSleclared*that the partuership in the plaint moiffrloQcd between the plaintiff 
and defendant ougii^to stand dissolved as from the hdajr of , and it 

is ordered that the dissolution thereof as from th%i day be advertised in the 
Gazette^ dbc.^ 

And it is ordered that ^ bo tfie Receiver of the partnership-estate and 

effects in this |uit, and do get in all Che outstandinj^ book-debts and claims of the 
partnership. • o . - 

And it is ordered that the following accounts be taken ; — 

1. An acc(>iint uf the credits, property, and effects now bel^n^ing to the said 

partnership ; . ‘ 

2. An account of the'^debts and liabilitie^of the said partnership ; 

3. An account of 411 dealings uud transactions between the plainii^ and defend- 
ant, from the foot of the settled account exhibited in this suit and marked (A), and 
not disturbing any subsequent settled accounts. 



And it is ordered that the good 
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„ ^ the hnsinef^b heretofore carried on by tho 

.plaintiff and d^foDdanl as in the plafnt mentioned, and the stock-iivtmde, sold on 
the premises, affd that the Registrar may, on the aprficjttion of any. of the parties, 
fix a reseikved biijfdingi for all or any of the lots at sjjroh sale, and that either ^ the 
parties is to be at liberty to bid at the sale. • * . 

And it is ordered t%at the above aejiounts be taKen*and all the other acts* re- 
quired to be don8 be completed before t!.e day of , And that tjie Registrar 

do certify the result of the accounts, and that all other acts %re completed, and havo 
his certificate in that ^behalf ready for the inspection of th% partly on the day 

And, lasfly, it is ordered that Ibis suit stand adjourned fpi^ ma^ng a final de'qr^ 
to the da>f of ^ ^ 


3 


No. 133. 

' ». Pabtnbbship — Final Decrce. 

Section 215 of the Code of Civil Procedure. 

In thb Coort of at 

Civil Suit, No. 

A. of 
against 
C. j6., of 

It is ord^yed that the fund now in Conrt, amounting to the sum of Rs. i 

be applied as follows ; — 

1. In payment of the debts duo by the partnership set forth in the Registrai-'s 

'Certificate, amounting in the whole to Rs. . ^ ^ 

2. In payment 4A the cost« of all^prirties in this amounting to Rs. 

[These cost^ must be a9cer*nined hi^c^ the decree is drawn up."\ 

3. In payment of the sum of Rs. to the plaintiff us his share of tho partner- 
ship-assets, of the sum of Rs. , being the residue of tho said sum of Rs. 
now in Court, to the defendant as his^hare of the parlnership-ussets. 

[Or, And that the remainder of the said sum of be paid to the said 

plaintiff [o» defendant] in part-payment of the sum of*R0. certified to be duo 

to him in respect of the partnership-accounts.] 

And that the defendant [or plaintiff] do, on or before the da^ of - , 

pay to the plaintiff [or defendant] the sum of Rs. , being the balance of the 

said sum of Rs. # due to him, which will then remain due. 


No. 

CZRTIFICATB OP NoN-SATJSFACTION OP DECREE. 

Section 22^ of the Code of Civil Procedure. 

In the Court op at 

•tlivil Suit, No. of 18 . 

^ of* 

against 
C. D.y of 

, Cbrtifibd that no [or partial, as the cas% lAay and^ if partial^ htate to what 
extent"] satisfaction of the decide Q,i this Court, in Civil Suit No.^ ^ of 18 , a 
copy of which is hereunto attached, has been octained by execution within the juris- 
diction of thisvCourt. • ^ 

• ^ 

Given under my hand and the ^al of the Court, thjp day of* 


[L. S.] 


Judge. 


18 . 
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No. 131 

Notice .to show (^use why Execution should not issue* 
Section 248\o£ the Code of Civil Procedil^Q. 


In the Coubt^of 

f Sait, No. • 

. Mispellaneous, No. 


AT 

»ofl8 . 
of 18 
A, 

agc/lmt 
a D., of* 


execduoQ of 


To * ^ \ 

Whereas^/* tias made ^application to this Court for 

decvc'^ jn Civil Suit No. 18 , this is to givo you notice that you are to appear 

before this Court on tlie day of 18 • cither in person, or by a 

pleader of tlii^i Court, or ag(/ht ^nly authorized and instrud^ce^d, to show cause, if 
any, why V^xecution should not be granted. c 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge* 


of 


No. 136. 

Warrant of Attachment op Moveable Proper'tt in Defendant’s 

9 

' Possession in Execution of a Decree for (^omey. 

Section 254 6^ the Code of'Civil Procedure. 

To THE Bailiff op the Court. 

Wheras was ordered by decree of this Court, passed on '*tho day 

18 , in Suit No. of 18 , to pay " to the plaintiff the sum of 

Rs. as noted in the margin ; and 

whereas the said sum of Rs. has 
not been paid. ^ 

These are to command /ou to at- 
tach the movet\bIe property of the said 
as set forth in the list here- 
unto annexed, or which shall be pointed 
out to you by the sp.id , and 

unless,, the said shall pay to 

you the said sum of Rp. , together 
with Rs. . , the costs of this attach- 

ment, to IftAlf-th^ same'^until further 
orders from this- Court. 

VoU ARB FURTHER COMMANDED tO 
return this warrant on or before the 


- '■ i.. f = =■ 

Degree. 




t t 


'■ ■ «. 


Principal 



( 

Interest 



C 

Costfi 




t « f- 



t 

CoBts of decree . i . . . 

Interest thereon . . . 

Total of attachment . . 

q 

( 



♦ ' 

Total . 


< 

f 

____L ^ .. 





day of 


18 , with an endorse- 


meat certifying the date and manner 
in which it has been executed, or why 
it has not been executed. 


Given under tny hand and the seal of the Court, this 

Schedule, 


day of 


18 


[L. 8.] 

Judge, 



521 


TUB FbU^TH SCHEDVLB. 

.Wo. 137. 

Warxiahit to the Bailiff to give PossBisioN or LAilb, &o« 

V / faction 263 of the Code of-Gi^ Procedure. 

{Title.) • • ^ . 

To THE J3 ai ISff of the Court. • 

Whereas , in the occupancy of ,^ha8 Keen decroed to i 

the plaintiff in tliia sipt :*yo» are hereby directed to put th^said in t>08ae8Rioa 

of the same, and you are hereby authorized to remove a|^y person*who may refnao 
to vacant thS same. * • , » • * , ^ 

Qivbn ulder my hand and the seal of the Courtythi^ ^ day oi * ' ^ • 

• S.] 

Judg*»* 


No. 138. • . • . 

Attachment in Execution. 

Prohibitory Order, where the Property to be attached consists of Moveablh 
Property, to which the Defendant is entitled subject to a Lien or Right 
of some other Perspn to the immediate Possession thereof. 

Section 268 of the Code of Civil Procedure. 

(Title.) 

To • 

Whereas has failed to satisfy a decree passed against on the * day 
of 18 , in favour of for Rs. : it *9 ordered that th» defendant 

be, and is hereby, prohibited and restrained, until tlyj further order of this Court, 
from receiving from • the fslloviing prap^ty in the poaseHsion of the said 

, that is to say, to which the defendant is ontitbM, subject to any 

claim of tlie said , and the said i|i herebj^ prohibited and restrainecf, 

until the further order of this Court, from deliveting the said property to any person 
or persons whomsoever. ^ 

GiVEN*uader my hand and the seal of the Court, this day of 18 • 

. t* M. • 

« Judge* 


No. 139^ 

Attachment Execution. 

Prohibitory Order, where the Property con^bts of Debts not sicurbd^by 
• Negotiable Instruments. 


Section 268 of the Code of Civil Procedure. 


To 


(TiUe^) 






Whereas has failed to^satisfy a decree passed agasnst , on the • day 
of 18 , in Civil Suit, No. of 18 , in favour of for Rs. : 

it is ordered that the defendant be, and hereby, prohibited and regtrained. 

until the further order of this Court, from feceiv^ng from you a certain debt alleged 
BOW to be due froift you to thc^said defendailt, namely, and tj^at you, the said 

, be, and you are hereby, prohibited aad restrained, until the further order 
of this Court, from making payment of the said debt, or any part thereof, to any 
person whoms^OKrer. * ® • 


Gxyen under my hand and the. seal of the Court, this 


day o‘f 18 . 

[L. S.] 


Judge, 

C. P. 66. 
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No. ud . 

, Ati^\chhbnt in Exbgutioh. ^ 

PB^H1BIT0BJ ORDBB, WHBR^THE ProFBRTT CON9XSTS OF S^ABE^ IN A P JBUO 
^ ^ « 'Company, &a. 

Spctioa 268 of tho Codo of jdivi! Rrocodtfre. i 

. Defendant, and to * , Manager of 

Company^ ^ 

h'afl failed to eatisfy a decree passed ^against ( on the 
, in CiviNSnit, No. of 18 , in favour of for Rs. : 
it 18 ordered tha^ yon, tbe det^*^dant, be, and yon are hereby, prohibited 
etrained, until /'no further or<ler of^^his Court, from making any transfer of 

in the a I'oreHaid Company, namely , or from receiving payment of 

any dividends thereof', and^yon , the Manager of ^the said Company, are 

Sierohy pr<^liibkted and restrained from permitting any sucU transfer or making any 
-fiuch payment. 

Given under my hand and the seal of the Court, this day of 18 • 


To • 


* Whereas 
day of ' 18 


tL. 8.] 

Judge, 


No. 141. 

Attachment in Execution. 

Prohibitory Order, where the Property consists of 
' « Immoveable Property. 

Section 274 of the Code o'j: <.€ivil Procedure. 

^ iTiiU.) 

To defendant* 

Wherbas you have failed to satisfy a decree passed against you ou the day 
e)£ 18 , in Civil Suit, .No. of 18 , in favour of. for Rs. : 

it is ordered that you, the 8ai<l , be, and you are hereby, prohibited and re- 
fitrained, until the further order of this Court, from alienating the property specified 
in /he schedulo hereunto annexed, by sale, gift, oi otherwise, and that all persons 
be, and that they are hereby, prohibited from receiving the same by purchase, gift, 
«r otherwise. * 


Given under my hand and the seal of the Court, this 

ScJiedule, 


day of 


18 


[L. S.] 

^ Judge, 


To 

Sir, 


No. 142. 

t. 

. t ‘ Attwchmbnt. t 

pROniBITORY ORDER^ WHERE THE PROPERTY COnSISTO OF MoNBY OR 

OF ANY Security in the Hands of ^ Court or Justice 
ORiOfFK UR OF Govbrnmbnt. 

Sections 272 and 486 of tj[ie Code of Civil Procedure. 

* In the Court of ‘ ( at ■ . 

Civil Suit, N 9 . of 18 .* 

A, B., of 

* againet . 

. • ^ C. I)., of 


The plaintiff having applied, under section 
oedore, for an- attachment ox certain ^noney now in your hands (here etate how the 


of the Code of Civil Pro- 
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moneif U nimoted tojit in the han^e ^ the person actdreesed, on tohat account, <6e.')f 
. 1 reqiiABt tnat j^ou will hold the said money subje^ to the further ordOT of this 
Court. ^ _ f . . • , 


Dated t^e day of 


16 


* ^ave the honour ^o be, 

* . Sia, 

Your most ojpedient servant, 


t 


[L. 8.] 
a Judgeo 


I ^ . No. 143. • . • 

Order fob PAYMirNT to the Plaintiff, of Monetu^c., 
IN THE Hands of a Thibj^^rty* I 


Section 277 of the Code o^^!?ivil Procedure. 

In THE'cCgaRT OF ^ AT , 

^ 9 Civil Suit, No. of • 

* Miscellaneous, No. of 18 . 

A. B., of 
against 

^ C* -D., of 

To TUB Bailiff of the Court and to 


Whereas the following property has been attached in execution of s 

decree in CI\4l Suit, No. of 18 , passed on the day of 18 , in favour 

of for Us. : it is ordered that the property so attached, consist^gof 

Rs. in money, and Rs. ^in currency-notes, or a sufficient part thereof 

to satisfy the said gccreo, shall be paid over by you the s{A‘d , th , 

and that the said property, so far a^may be necessary *for the satisfaction of the 
said decree, shall be sold* by you, the batliif of Court, by public auction, in the 
manner prescribed for sale in execution of decrees, arulT that tli« *nonoy which may 
be realized by such sale, or a sufficieri^ part thery<!>f, to satisfy the said decree, shall 
be paid over to the said , and the remainder, if any, shall be paid to you, 

the said _ , ' V 

Qiven under my hand and the seal of tlio Court, this day of 18 

[I S.] 

» • 

Judge. 


No. 144e 

Notice to ATTAcigiNa Creditor. 

Section 278 of the Code of Civil Procedure. 

In thb^Coubt of^ at 

Civil Suit, No. of 18 
oMiBCellaneoii8,«No. of >8 • 

against 
<7. D., of 

To * 

Whereas • has made application Jo this Court for the removal of attach- 
ment on , placed at ydhr distance in execution of i^he deerdo in Civil Suit, 

No. of 18 this is to give you notice to appear before this Court on , 

the day of» i 18 > either in person or# by a pleader of the Court duly 

instriioted, to sn^pport your claim as attaching creditor. • , 

Given under my band and the seal of the Court, tfiis^ day of 18 . 

/ • [L.S.] 

Judge. 
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, ■ ' No. 14 /i. , 

Warrant op’^.Salf op PiI^^pkrty in Exbcution op a Deobee for Money. 
o ^ Section 287 the Code of Civil Procedure 

In the Court op, i < at . ' 

* * Civil Suit, No. •of 18 ‘ ^ 

MiscePaneous, No. ^of 18 
. , A. N., of^ 

againal <= 

\ C, D., of 

' * ' ' To THB Bailiff op the Court. ^ ^ 

These AREfTO confMlND auction, after ^ivin^ days’ preview - 

notice, by aflli^^ig the siilTie inrWs Court-house, *!and after making due proclaa^'.on,** 

the p/operty attached nn3^‘,^a warrant from this Court, dated the day or 

** ' * 18 , in execution of a decr'h? in favour of , in Suit No. of 

18 , or so much of the said ‘property a** shall realize the sne^ Ojf Ks. , being the 

of the said decree and coatd'still remaining unsatisfied. •, 

You are further commanded to return this warrant on or before the^ 
day of , 18 I with an endorsement certifying the manner in which it has 

been executed, or the reason why it has not been executed. 

Given uodOr my hand and the seal of the Court this day of 18 , 

[L. S.] 

Judge, 


No. 146. 

Notice to Person m Possession op MovSsiablb Property sold in Execution. 
Section 5J00 of the Code sf^Civil Procedure. 

In THE Court /5P ' " at ’ 

» ^ Civil Suit, No. of 18 . 

B., of 

cioatna^ 
a D., of 

Whereas has been the purchaser at a sale by auction in exeention of 

the decree in the abov^ suit of , now in your possession, you are hereby pro- 
hibited from delivering possession of the said to an,v person except the 

said • , I 

Given under my band and the s^al of the Court, this day of 18 . 

• [L. S.] 

' Judge. 


. No. 147. 

Prohibitory Order against Payment of Debts sold in Execupion to any 

( , « OTHER THAI# THE PuRCHASEF.^ 

Beotion 301 of the Code of Civil Procedure.^* 

In the Court op . 

GIvil Suit, No. of 18 . 

* j A. B., of 

. * I against 

c ^ a D.r of 

To and td 

Whereas has become the purchaser at a public sale in execution of 

the decree in thfe tfbove suit of certain debt ‘ due from you 


* This proclamation sit all specify the time, the place of sale, the pi ^perty to be sold, the 
revenue assessed, should the property consitt of land paying revenue to Government, ana the 
amount for the recovery of whicti the sale is ordered, and as fairly and accurately as possible 

the other particulars required by section 287 to be spocified. 
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to you « thai^ia to aay , I , it ia ordered tbat you be,, and yon 

are hereby, pj^ohibited from receiving, and you | from nfaking payment of, 
the debt to any persons except the said ■ . • • * . 

Givbn under tny hand and the seal of the COuft^ this day of ' • 18 

* [L,S.] 

• Judge, 

I 

No. 148. . ^ - 

Pbohibitoby Ordbr against the Transfer of S^ARAboLD iil Exbcutiok. 

Section 301 of the Code ofGi^u Procedure. 

In the CounT op at * 

oCivil Suit, No. ^ of ^8 •. 

A, B., of 
ctgainat 

a D,, of 

To • ' 

and , Manager of Company. 

Whereas has become the purchaser, at a public sale in execution of 

the decree, iif the above suit of certain shares in the above Company, that is to say, 
of , standing in the name of yon , it ia ordered that you • 

be, and you are hereby, prohibited frem making any transfer of the saij} shares to 
any person except tlae said ^ , the purchaser aforesaid, or from receiving any 

dividends thereon ; and yon ^ Managqi* tAe said Company, from permit- 
ting any such transfer of making any such paymSnt to^ny person except the said 
, the purchaser aforesaid. * * ^ • 

Given under my hand and the s^l of the (3ourt, this day of 18 

[L.s:] 

^ Judge, 


No. 149. 


pRDBR CONFIRMING SAlitf OF LAND, ScC. 

Section 312 of the CodcFof Civji Procedure. 

Ip THE Court of at 

Civil Suit, No. of 18 

• aI'B., ofr 

against 

^ C, Z>., ot 

Whereas the following land [or immoveable property] was, on the 

day of 18 , sold by tht bailiflE of ^his Court in execution of the decree in 

this snit ; and whe^as days have elapsed.^antl no application has be^n made [or 
o*bjection allowed] to the said Saleip it is ordered that the siRd sale b6, and the said 
safe is hereby, confirmed. * 


Given under my hand and the seal of the Court;, this 

Schedule. • 


day Sf 
[L. 8,] 


18 


Judge, 
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No. 150/ , 

Cbbi^fioatb of Salx of Land. 

, Section 316 the Code of Civil Procedarft 
In thb Court o>* at. 

' Civil Smt, No. * of 1^ . 

' A. B., of 

{tgaintt I * 

^ \ C. A, of 

This Is to certify th^t \ has been declared Ae ^nirchaser /.t a sale by 
public auction, no the ' day^f 18 . of , in execution of decrep. 

in this suit, ai^lhat the^said sah^as been d uly^confiriiiod by the Court. 

'Qi^BN under my hand and the'ii^l of the Court, this day of 18 • 

41 , 

' Judge. 

No. 161. 

Order fob Delivery to Certified Purchaser of Land at a Sale in Execution, 
Section 318 of the Code of Civil Procedure. 

In the Court of at ^ 

r Civil Suit, No. of 18 . 

^ *• A. B.y of 

«i against ' 

C. />., of ' 

' ’ To THE. Bailiff of tub Court. 

Whereas has become tl>e certified purchaser of at a safe in 

execution of the decree in Civil Suit, Nvi. of 18 ; and whereas such land is in the 
poBBcssion of t you arc hereby ordered to put the said , the certified 

purchaser, as aforesaid, into posscssiou of the said ' , and, if need be, to re- 

movo any person whq, may refuse to vacate the same. 

Given under my hand and the seal of the Court, this d*iy of 18 . 

[L. S.j 

, Judge. 

■■ ■■ I. 

4 No*. 162. 

Authority to tee Collector to stay Public Sale of Land. 

‘ Section 326 of the Code of Civil Ptecedure, 

In the Court b? at 

Civil Sfiit, No. of "'is . 

, A. B., of 

^ ' c^aifist 

• an., of 

To 

. ** Collector of ' 

Sir, ^ ^ 

In answer to your communication^ No. , dat§d , representing that the 

sale in execution of the decree in this suit of , and lying within your district, 

pRyiug rovenuo to Goveroinent, is objectionable, 1 have the honour to inforin you 
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that you aro authorisysd to mako provision for tho satief action of the flaid^decroe in 
the manner recommended by you inetead of proceedip^g to a publfo sale ox 

1 have.the honour to be. 

* . 

y’our obedient servant,* 

.*•. *. [L.S.]* 

f Jitdgt, 


Qir DeoriIb 


:oN 
Procedure. 


iS ron Land. 


) • ' No. 163. 

FOR Committal for nEsigTiNa, &c., Ex: 

Section 329 of the Code of^fri 

To S, * 

Whereas it appears tc^tho«Coiirt that has, withont'just candb, resisted 

Xpr obstructed] the execution of the decree of tho Court, passed against on 

Che day of 18 , in Civil Suit, No. of 18 , whereby certain land or 

immoveable property was adjudged to , it is ordered that the said bo 

committed to custody for a pei^od of days. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge,. ^ 

No. 154. ^ « * 

^ARRANT or ^lyiBST III QXRODTrON. 

Section 337 of the Cdd^ of Civil Procedure 
In the Court of • iPn 

Civil Suit, No. of ^8 • 

* Miscellaneous, No. of 18 . 

• A, B., of 

€igain8t 
'c. D., of 

To THE Bailiff of Court. 

w& adjudged by a decj^ee of the Court, in No. * of 18 , 

dated* 18 * , to pay to the plaintiff thoviiDii 

of Rs. • as noted in tlie margin, aud whereas tho 
said sum of Rs. has not been paid to ftie said 
plaintiff in satisfactioi^of tho said decree, these are 
to command you to arrestPthe said defetkdant, and, 
unless the said defendant shall pay to you tho/aid 
yum of Rs. , together wifh Ra for the costa 
of executing this pspeess, to bring tho said defend- 
ant before the Court with all convenient speed. 

Tou dre further commanded to retcu*n this war- 
rant on or b^ore the <jyyof « 18 , with 

ah endorHoniOTit certifying tho day and manner in 
which it has been ^ecuted, or the reason why it 


Whereas 





1 

e 




Principal . . 

Interest . . . j 

Costa • . . 

Execution . . . 

, ^ 

• 

• 

1 

, Total a 





has not been executed. 
Qivsm under my band and the sORl of the Court, this 


day of 

[L. S.] 

Judge, 


18 
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« 

c ' , ’ No. I55i , 

NoTilrfE OP Payment into Court. 
r Section 377 tlie Code of Civil Procedurt. 

In th« Court of , 18 . 

< B. ITo. c ' ^ 

A.B.v.CD, '• 

Take noticor-that the defendant has paid into CourtfRsI *• , and aajs that that 
aum ia enough to satisfy^ tie plaintiff’s claim [or the plaintiff's claim fo”, &c.]. 

' ' / To'Mr.V' Z., 

• the • ^lain tiff's Pleader ; 

Deio.pdant’8 Pleader. 


No. 156. 

Commission to Examine Absent Witnesses. 
Section 386 of the Code of Civil Procedure. 
In the Court op 

Civil Suit, No. of is' . 


» AT 

of 18 . 
A. B., of 
against 

an., of 


Whbpeas the evidence of is required by the in the above suit • 

and wlioreas , /on are requested to take tlio .exaniinatiun on interrosratoriea 

|or vivft voce] of sucli witnesses- , , and you are hereby appointed a Commis- 

sionor for that puirpose, and,you are fiirtlie- requested to make return of such exami- 
nation so soon as it.Tiyy be taken [process to require the attendance of the witness 
will be issued by this Court on yoifr upplicatioi.].* 

Given under may hand q^nd the seal of the Court, this . day of 18 . 

^ [L.‘s. 

a , Judge* 

No. iSr. • 

Commission fob a Local Intkstioaticn, ob to bxaming Aocotmra. 

' Sections 392 and 394 o^ tlie Code of Civil Procedure. 

' In the Court of * at 

Civil Suit, No. of 18 . 

i?., of 

against « 

To 'jo. ' . 

Whrbeas it'is Reined requisite, for the purposes of tlHs suit, that a commis- 
sion should be issued < you are liereby appointed Commissioner for tbo pur- 
pose oi [process to compel tlie attendance before you of any witnesses or 

for the production of any docum«its wVich you may desire to exaiiiiue or insnect. 
will be issued hv this Cpurt on your application!.^ e ^ • 

A sum of Bs. , beinj, your fee in the above, ia herewith forwarded. 

Given un^er my hand and the seal of the Court, this d/iy of 18 

[L.S.] 

\ ^ Judge, 


* Not necessary where the coimnwsion goes to another Court, 
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. ^ JSo, 158. 

Warrant op Arrest bcfore cfoDOMENT. 
i^ection 478 of the Code of Civil Procetiure* 

In thb Court or mv ^ ^ 

Civil*Smt, Nc. of 18 . 

^ of 

I d 

To THfc Bailipp op tub Codb 

WhRReIiS f the plaintiff in the above fliii^h^ pvoved.Ao lift nc*. fac- 

of the cR>urt, that there is probable cause for b^/eving that thl defendant 
'Wtt'bout to , these are^to comniaT^d v^li to taRe ' the said 

into custody, and to bring before tho^drt, in order that ho iJlay sho^jf eause 

vrfff he should not furnish security to the anoint of rupees for personal 

appearance befor&^^4r>urt, until such tyspre as the^aiti snit shall be folly and finally 
disposed of, and unt4 cxe^utign or satisfaction A any decree that *ma/be passed 
against in the suit. 

Given under my hand and the seal of the Court, ibis day of 18 

. [L.S.] 

Judge, 


No. 159. 

Order for Committal. 

Section 481 of thoaCode of Civil Procedure. 


In the CoupT OF 

, Civil Suif, 'N( 


\ 


Af . 

/of 18 . 

. A. rf., of 

• a £>., of 

V 


To 

Whereas , plaiptifE in this suit, has made application to the Court that 

security be taken for the appearance of the defendant to answer ajiy 

judgment that may be passed against in the suit; pnd whuieas the Court 

has called upon the defendant • to furnish such security, or to offer a suffi- 
cient deposit in lieu of security, which has failed to do ; it is ordered that 

the said defendant be committed to custody until the decision o6 the suit, 

or, if judgment be givan against , until the execution of the decaee. * 

Given under my hand and the seal of fhe Court, this day of 18 . 

, * . . [L.S.] • 

• Juhge, 

• ..Mi ■■ ■ ■ ■ • 

• ^ •• No. 160. • • • 

Attachment BEPdfe^ Judgment with Order to oali? for Siecurjtt por Fulfil- 

Ikent of Decree. 

' Section 484 of the Code of Civil Procedure. 


In the Court of 

Civi>Si\jt, No. 


Whereas 
in the above' suit 


• AT 

• ofl8 .♦ 

• A B,o^ 
against 
a D., of 

To THE BxtLIFF OF THB CoORt. ^ 

has proved, *to the satieiVetion of the Court, that the defendant 
, these are to oommaod you to call upon the said defend- 

• o. P. 67. 



530 


THE FOURTH SCHEDULE, 

f 

ant , onr or before the * day of , either to furnish security for the 

sum of rupees to produce and place at the dii^poRal of this Court..,when required 
. . , or thei value thereof, or such portion of the value as may be sufficient to 
fulfil tny deorep that may be passed against , or to npppai‘‘,nnd sh,pw cause 

whv • should not furp^sh 6c6urity ; and you are further ordered tJ'attach the 
saia* , and keep the same under safe and^^ecure cp^tody until the further 

order of the. Court, add in what manner you shf.Il have executed this warrant make 
appear to the Court immediately after the execution hereof, and have y()u there then 
this wamftit. ^ ^ i ' 

c G;v£N under my hand^nd the seal of the Cot^t, this 


day of 


18 




161. 


Attachment befobb Judgment onS^:?oop of Failure to ipp^uSH Security. 
' ' Section 485 of the Code of Civil Proceduf o. 


In the Court op at 

Civil Suit, No. of 18 . 

A, 

against 

C. Z>., of 

To THE Bailiff of the Court. 

Whereas , the plaintiff in tljis suit, has applied to the Court to call 

upon ^ , the deliendant, to furnish security to fulfil aujj decree that may be 

passed against ^ in the suit, and wheroas the'Court has called upon the said 

to furnish such security,^ Which / has failed to do ; these 

are to command you to attach t , the property of the said , and keep 

the same under safe aiid secure cu'^tody until, the further order of Court, and in 
what manner you shall have executed this warrant make appear to this Court imme- 
diately after the execution hereof, and have you there then this warrant. 

Given under my hand and the seal of the Court, thi^s day of 18 . 

[L. S.] 

, Judge. 


^ No. 162. 

' <' 

Attachment nsroRE Judgment. 

'Prohibitory order, whebe^.the Proi^ebty to be attached consists of 
J& iovKABLB Property, to which the Defendant is entitled, 'sub jkgt 
to a Lien or Bight of some other Perr6ns to the immediate 
^ ^ * POPSEBSION thereof. 

t Section 486 of the Code of Civil ProCel5.:ro. 

at 

of 18 . 

A. B., of 
eigainst 

a D., of 

% 

Defendant. 

, be^ and you are< herebr, prohibited 
and restrained, until the further order of this Cou/t, from receiving from 
the following property in the possession of the said , that is to eay, 


iH tee Court of 

Civil Suit, No. 

To / 

I* 

It is ordered that cyou, the said 
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to which the defendant ie entitled, wbject to any claim of the said . , and 

tne Bald • , la hereby prohibited and reatrainell, until the ftirther order of thie 

Court, from deyver^g the aaid property to anjr peraonb whomsoever. * • 


Gi^ un3er m^hand and the seal of the* Cdu/t,^ this 


i- 

OpdkBNT. 


day of 18 
. Judge* 


» No. 163. 

^ • ^Attachment BEFORE JuDf/j 

’ Order, where the .Property aoNS7:''ra oi^ Immovable Proper': (• 

Section 486 of the Code of Civil Procedure. 

^ In the Court op at T * 

Civil Suit, J»ar 0*18 . , , 

• • il.B., of 

agaimt 

a i>., of 

To • 

Defendant. 

It is ordered that you, the said , be, and yon are hereby, prohibited 

and rostram^l, until the further order of thi^ Court, from alienating the property 
specified in the schedule hereunto annexed, by sale, gift, or otherwise, and that nil 
persons be, an<1 that the 3 ' are hereby, •prohibited from receiving the same by pur- 
chase, gift, or othoiyvise. » * 


Qivbn under luy hujid and the^s'lal of th^C^urf, this 


day of 


18 


[L.S.] 

Judge. 


No. 164. 

Attachment before J udoment. • 

• • 

PROHIBiTORY ORDER, WHERE THE PROPERTY CONSISTS OF MONKY IN THE HaNDS OP 
OTHER PbRSOI^, OR OF DeBTS NO'D BEl:ta NsaaTlABLE 1 nstrumbi|ts. • 
Section 486 of the Code of Ciyil Prooedure. 

In THE CobRT^ ^ AT 

Giyil Suit, No. of 18 . 

A. S., of 
againal * 

C*D.j of« 

To 

^ It is ordered that the defendant be, and he is hereby, prohibited an re- 
strained, until tlie.furtlior order of this Conrt* from receiving from, tlie 

[money now in hands 4)elynging to tHe said defem^ant, or debts, as the case 

nay be^ describing them], and that the said • _ be, and hereby prohi- 

bited and resUained, until the further order of this Pourt, from making payment of 
the saM [mone 3 f, &o.], or any part thereof, to any person whoms^efer. 

Given under my hand and the seal of the Court, tlfis day of 18 . 

[L.S.] 

Judge. 
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^ • No. 165., . 

* . ' ATTxtjHUKNT BBITORE JUDOHSNT. c 

FribHiBiTOiur Order, whekr ^hk Propbrtt oomrists of Si&BBa-iN ^^jvuio 
. * r ' " Company, &c. • 4 

• • ' * f ■ 

, Setfiion 486 of the Code of Oivil Procedure. 


Ijy THE XJOJJHT OF 

^ Civil Suit, No. 


To 




of 18 » . . 

. A. of 

ag(tinat 
a D., of 


' Defendant, and fo 

, ^ MiFia^er of w Company. 

It 18 ordered that , the def^dant, be, and , are hereby prohibTced 

and restrained, until the further order Court, from any transfer of 

sV.are^, beTng in tne aforePirnr-Comp(iny,,.,or fit^n receiving payment 

of any dividontls thereof, and you Manager of the said Company, are hereby 

prohibited and restrained from permitting any such transfer, or making any such 
payment. 

GlYifiM under my band and the seal of the Court, Miis day of 18 . 

[L. S.] 

Judge. 


'■ No. 166. 

^ Temporary Injunctions. , • 

Section 492 oil t1*je Code of wivil Procedure. 

Upon motion made unto this Court , pleader of [or Counsel for] the 

plaintiff, A. B., and upon readiijg«the petition of the Raid plaintiff in this matter, 
filed [this day] [or the plaint filed in tliis ca>o ou the day of , or the 

written statement of the said |8laintiff, filed on the day 6f ][. and upon 

hearing the evidence of and in support thereof [if after notice and 

defendant not appearing : add, and also the evidence of as to service of notice 
of this (notion upon the defendant, C. 2?.] : This Court doth order that an injuno- 
tion beawanled to restrain the defendant, C. />,, his servants, workmen, and agents, 
from pulling down, or snIFcring to be piillen down, the house in the plaint in the 
said suit of the plaintiff mentioned [or in the written statement, or petition, of the 
plaintiff a evidence at the .hearing of bhis motion mentioved], being No, 9, Oil- 
mongers' Street, llindupur, in the taluq«pf , and from selling the materials 

wlieiseof the said house is coiuffosed, until .the hearing of this cause, or until the 
further order of this Court. * 

Daked this day of 18 . * 

‘ Civil Vudge, 

[Where the iujt^nrtton is sought to restrain the negcMcsiit^n pf a nole or hill^ ike 
ordering part of the order mag run thus : — ] to reRtrain. the defendants 

ami from* paitiiig with, out of the custocfjr of them or any of them, or en- 

dorsing, aS8i^?uing, or negolia'ling, the promissory note [or bill of exchange] in 

f ueslion, dated on or about the , , &c., mentioned in the plaintiff's plaint 
or petitionj nud the evidence heard af this motion, until the heuring of this cause, 
or until the furtSicr onlei of this Copri. * 

[iti copyright rases] to restrain the defendant, C Z)., his servants, 

agents, or workpien, from printing, publishing, or vending a book, called , 

or any part thej-edf, until the, &c. 

[Where part only of a'^book is to be restrained] to restrain the defendant, 

O- servants, ngeii^R, Or workmen, from printjjig, publishing, selling, or other- 

wise di«»po8ing of suoli parts of the book in the plaint [or petition und evidence, &c.] 
ineationol to nave been published by the defendant as hereinafter spiioificd, namely, 
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that part of the saici book which js entitled * , and ' also that part 

which is entitl^ [or which* is coQtaioed iu pi^e t<f page ^ both 

inclusive], until ^the , &g. • • • . 

\In ftissa] to restrain the defendant^ C. D., his agents, servants, and 

workmen, from inakiuft or vending any perforated tAric^ks [or aBjhe caas may^he\ 
upon the principle of nie invehtioqa int tlio plaintiif’a plaint [or petition, &o., or 
written statcOnent, mentioned, oeloDging to tile pluintiifs, or either of them, 

during the remainder of the respective terms of the pateniesin the 'plnintifE’s plaint 
[or as the case may he} mentioned, and from counterfeiting, imitatii;^, or resembling 
the same inventions, or eithegof (hem, or making any addition thereto, or subtrac- 
tion therefrom, until the hearl'ing, dbc. ./ * * ^ ^ * 

[In casef of trade-marks'^ to restrain the defendant, C. p.^ liis serva* ts, 

hgents,.itf workmen, from selling, ci' eaposing for sale, or procuring to be sold,' y 
composition or blacking [or as the case may 6s] described as or purporting to be 
blggUng manufactured by the pluiutiif, A. B., iu bottles having aflixeu thereto ^uch 
labels as in the plaint [or petitiom^ichc*.] mentioned, or any other labels so 

contrived or ezpresdec^as, by C(ilourab|>^initaiiotP or otherwiso, to srepfeseut the 
composition or blacking solcl*by the defendant to be the same as the composition or 
blacking manufactured and sold by the plaintiff, A. B,y and from using trade-cards 
80 contrived or expressed as to represent that any composition or tdaeking sold or 
proposed to be sold by the defendant is the same as the composition or blacking 
manufactured or sold by the pkintiff. A, until the, dbc. 


[To restrain a Partner from, in any way, interfering in the business] to 

restrain the defendant, C. D., his agents and servants, from entering into any con- 
tract, and ffoiVi accepting, drawing, endorsing, or negotiating any bill of exchange, 
note, or written security, iu the name of the partnership-firm of B. & />., and /rom 
contracting any debt, buying and 8elli»(g any goods, and from making or entering 
into any verbal or wr||itea promise, agreement, or underUkitfig, and from* doing, or 
causing to be done, any act, in the nariie or on the credit*bf the said partnership-Hrm 
of B, & D., or whereby c4ie said partnert^jip^hriti 0an or^may in t|ie manner become 
or be made liable to or for the payment or ^uiy smn of money^. qi* fur the perform- 
ance of any contract, oi promise, or u^tdortaxing^tiatil the, <&c. 


% 

No. 167. 

Noticb of Applioai'Ion fob Injunction. 

^ectioQ 494 of the Code of Civil Procedure. 

• In THU CoUBT OF AT 

• • . A,B.,ot 

against 

• , ^ C. XI., of 

Take notice that I, A, B., intend to apply, at the sitting of the Court air 
aforesaid, cm the day of , for an injunction to restrain C. D. from 

further prosqputing a suit which he has commenced against^ne Ui ,#to recover 

damages for the bre36ch*(&' the contract for the specific^ perfornfanco of which this 
suit was commenced to restrain him from receiving and*givi«ig disehargerf for 
any of the debts due to the partnership in the matter of the partnership between 
us for the winding-up of which the suit was commenced, or from digging (he turf 
from the land which was agreed to be sobf by him to me by the agreement, the 
spf^cifio performance of which«thid suit is cAiiimenced to enforce.^ or as the case 
maybe}. * • * 

Dated thiif . day ot 18 . * , « 

To 0. D. • • 

— Where the injuTictton ie to be applied fir against a party whose name and address do 
tuA appear upon, any proceeding already jiUd in the suitf such name and address must be sUded in 
full to enable <As proper ojfctr to scree the notice.] ^ 
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No. 16a . 

^Appointment of a Receiver. 

Section 503 the Code of Oivil Procedaife. 


In the Courts o'f 

* Civil Suit, No/ 


A. A, of‘ 
against 
C. D,, of 


WniuREAs* 
above suit on the 


l}a9 been attached in execution ofr a decree Massed in the 
day of 18 , in favour of : ybu are hercbipir 


, in favour of 


are herebyis-^ 


rsubject to yoiir giving security to the satisf/lction of the Registrar] dpj)ointed 
Receiver of Ahe said property under section 503 of the Code of Civil Procedure, 
with full powers under the provisions that section. ^ «i • 

Yon are required to reiitiej^a due proper account oi Jr^pf^r receipts and dis- 
bursements inf respect of the said property' « Y^u wHm be entitled to remu- 

neration at the rate of per cent, upon your receipts under the authority of this 
appointment. 

Given under my hand and the seal of the Court, this day of 18 • 

« [L. S.] 

Judge, 


No. 169. 

Bond to be qivenoby Receiver. 

Seclion*503 of the Code pf Civil Procedu/e. 

In t^b Court of y* " at “ 

^ . Civil Suit, No. of 18 . 

of 

. , aganisi 

C. D., of , 

Know all men by these presents, that we, /. J., of, &c., and K. L., of, &c., and 
If, iV., of &o., are jointly and severally bound to G. H.y Registrar of the Court of 
, in Rs. ' , to be paid to the said G. or bis attorney, executors, 

administrators, or assigns. For which pa3’fiierit to be made we bind ourselves, and 
each of us, in the whole, our and each of our heirs, executors, and administrators 
jointly and severally by thesp presents. . 

Datefi this day of 18 . ^ 

^And whereas a plaint lias^-been ffled Jn this Court by A* B. against C, D, for 
the'purposo of [liere insert object (f swi/] ; 

Apd whereas the said I, J. has been appointed, j>y order of the above-mentioned 
Court, to receive the rents aud profits of the immoveable property, imd to get in the 
outstanding moveable property of O. f*,, the testator ip the said plaint named. 

Now, the cond).tioD of this obligation is such, thaE iS^Ahq^alwve-boiindon /. J, 
shall duly account for* all ami every the sum and sums of money which he shall so 
receive on account of the rents and profits of the ii^moveable property, and in respect 
of the inOveable property of the said O. P. [or as the case mag he"] at ««ich periods 
as the^said Court shall appoint, and sVall duly pay the balances which shall from 
time to tim» be certified to be due fro^n him as the said Court bath directed or shg)] 
hereafter direct^ then thCs obligatior). s lall be void, otherwise it shall remain in full 
force. 

*• T J 

£L 

Signed and delivered by the above-bonnden\n the presence of • 

Note . — If dtnoni of movtey he made^ the. memorandnin thereof should JoUoio the terms of tho 
condition of ifie bond. 



THE FOURTH SCHEDUZE. 


535 


• , No. 170. * * . ■ 

Qbdbb 01* Rbfbremcb to Arbitration under Agreement Parties. 

^ • * • • • 

• Section 508 of the Code of *Qiyil Procedure. 

* •• 

To • 

Whereas the abovennentioDed plaintiff and d&feddant fiave agreed to*refer the 
matters in difference l^etween them in the above suit to >l)ur arbitration and award, 
yon are hercBy appointed i • accordingly to dotormyie^ all the said \patttfrs‘*iQ 
difference be^een the pjrtiOs, and with power, by coDfient*of thS parties, «to (Kter- 
mine which ||lrty shall pay the costa of this reference. a • ^ 

Yo%are required to deliver yoip* award in writing to^this Coqrt on or bef't > 
the day of 18 , or such other day as this Court may further fix. 

^^rocess to compel the attendance before yon of any witnesses, oi^ for the pro- 
duction of any dc^uisents which you may dosire to exiynine or inspect, will be issued 
by this Court on yo'Br andyj>r'are empowered to administer to such wit- 

nesses oath or nfiirmatTon. 

A sura of Rs. , being your fee in the above suit, is herewith forwarded. 

Giver under my hand and the seal of the Court, this day of 18 

[L. S.] 

Judge, 


• . No. 171. 

Order of REFsiflBNCB to Arbitration Court, with. Consent. 

• ^ 

Section 508 of the Code of ^ivil Procedufb. 

^ (rt«e.) 

Upon readings petition of the plaintiff, filed this day, and on the consent of 
for the defendant, and upon hearing for the jilaintiff, and ^ • 

for the defendant, it is ordered, by and with the consent of all the parties, that all 
matters in difference in this suit, including all dealings and transactions between all; 
parties, b8 referred to the final determination of , who is to make his award in 

writing, and submit therfamo to this Court,*toge‘llK5r with all proceedings, djipositiorrs, 
and exhibits in this suit, within one month from the date hereof. And it is ordered 
further, by and with the like consent, that the said •arbitrator is to be at liberliy to 
examine the parties and their witnesses upon oaVi ,or affirmation, which ho is em- 
powered to administer, and thaX the said arbitrators shall have all such powers or 
authorities as aie vested in arbitrators under the Code of Civil Procedure, including 
therein power to call for all^ooks of accoun4s that he may consider necessary. And 
it is further orderedyb ^ *1100 with the like consent, that the CGStaaof this suit, together 
with the costs of reference to arbitration, up to and including the ja ward of thersaid 
arbitrator, and the enforcement thereof, do abide the jesult of the finding of the said 
arbitrator. And it is further ordered, by and with the like consent, that ^he said 
arbitrator be at liberty to appoint a competent Accountant to assist him in the in- 
vestigation of the Several matters referred t| him as aforesaid, an^ th8t the remu- 
neration of such accountant and other charged attending thereto be in the discretion 
of the said arbitrator. ^ 

- • • 

Given under my hand and the seel of the Court, ihi^ day of* 18 

• • - • [L. S.] 
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No. 172. 

^ SUMMUNS IN RumIaBY SuiT ON NEGOTIABLE InSTRUMB^IT. 

V Section 532 o£ ^he Cotie of Civil Procedure. • 

< . 

No. OF.Sl7I|. 

In the Court of • at * 

" • PlaintifF. 

, . I , Defendant. 

* enttr the dey^sntlant' a name^ deaeription^ ^and addreaa,"] 

WuBRBAS \here enter the plaintiff' a name^ deaeription^ and addreaa'ffMia instituted 
a suit in this Court against 3*011 under Chapter XXXlX. of the Code ot’ Ci^l Proce- 
dure for Rs. principal and interest [o9* Rs. balance of principal and inter* 

est]^due to hifti as the payee [or indorsee] of a bill of exchange [or hundi, or prpi^'s- 
sory note], of which a copy Js hereto &^exed, you are hereby 8^:.noned to obtain 
leave fron^ the Court within tcriC!la3'8 froiV..*^he service hcreb|f ificlusive of the day 
of such service, to appear and defend the sfifiL, -'dd w'ltiiin such time to cause an 
appearance to be entered for you. In default whereof the plaintifE will be entitled 
at any time after the expiration of such ten days to obtain a decree for any sum not 
exceeding the sum of Rs. [here atate the aum daimed"] and the sum of 

Rs. for costs. c 

Leave to appear may be obtained on an application to the Court, supported by 
affidavit or declaration showing that there is a defence to the suit on the merits, or 
that it is reasonable that you should be allowed to appear iu the suit.* 

< [Hei'e copy the bill of exchange^ hundi^ or promiaaory note, and all endorae- 

menta upt^ i^.] 

1 

^ * No. 7.73. ‘ 

MBM9BAN1KiM OF APPEAL. 

Section 541 of' the Code ol* Civil Procedure. 


Memorandum of Appeal. 

^ (iVams, cfcc,, aa Register,) PlaiotifE — Appellant. 

{Name, Sec., aa in Register.) Defendani^ — Respondent. , 

[Name of Appellant] plaintiff [or defendant] above-named appeals to>the High 

Oouri at for District Court at , as the case may he] against the decree of 

in the above suit, dated the ♦ day of , for the following reasons^ 

namely {here atate the grounds of objection].. 
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Register of AppeaIiS. 
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No. 175^ 

IJfOTTCE TO RrSPO'NDENT OP TUB DAY FIXED FOR THE HEARING OF THE APPEAH^ 
Section 553 cf- the Code of Civil Procedure, 


Iitf TUP Court or 
. , Apjnellant. v, 

AppeaTi fro-.! the of the Court of 

18^,^- 

To 


, Respondent. 

/ dateirthe day of 

V 

Respond 


Takb notice that ant appeal from the decree of in this case ^las been 

presented by and reuisterod in this Court, jwuI that the day of 

18 \ has been fixed by this Court for the hourinp: of this appoal. »•- * 

If no appearance is madcLon^your behalf h^ yourself, yo-jr*»pi *d!dor, or by soma 
one by la\y authorized to act fof yon in 'iVis appeal, it will bo' heard and decided 
in your absence. ’ 

Oiv BN under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge, 

INotr. — tf X stay of execution has been ordered, intimation should be given of the faoton 
tliii noiico.] 


No. 176.^ 

^ Decree on Appeal. 

€ 

L. etion 579 of ,*he Code of Civil Procedure. 
In thk Court op at 

, Appellanty v, , Respondent, 

Appeal from the of the Court of , dated the 


day of 


Memorandum oi Appeal. 


Plaintiff [or defendant] above-named appeals to the 
against the <lecreo of in tlh^ ahovfc suit, dated the 

for the 'lollowiug reasons, namely : «• 

’ ‘ * [liere state the reasons'] • 

This appeal comin^^ on for hearing on the .day of 

, in the presence of for the appellant, and of 

it is ordered. — 


^ , Plaintiff, 

, Defendant, 
Court at 

day of 18 


18 , before 
for the respondent, 


^ [liere state i^e relief gi'aned] 

The costs of this appeal, amounting to , are to be paid by 
The costs of the original suit are to bo paid by 

Qivbn under my hand this day of IS . 


[L. S.] 
Judge, 



No. 177. 

Register op Appeals from Appellate Decrees, 

Section 587 of the Code of Civil Procedure. 


THE FOUkTH SCHEDULE. 
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THE FOURTH SCHEDULE. 


No. 178. 

• f . 1 • * 

Notice TO show why ▲ Review sboclh not be GbaBtbd. 

^ * ■ Section 026 jthe Code of Civil Procedui^! ■ 

In the Court- oV at » , / 

• j Plaintiff y Y *' * , Defendant. 

• i ’ . 

Take notice<^bat ^ has applied to this Conrt for a leriew of its judgment 
pasaod^D tbo day of 18 in the above ^ase.^ The day oi^ 

18 *ia 0xe^ for yoil to 6bow cause why the Court shoulo not grunt a review of ito 
judgment m this case. ,9 * 

Given undev my band and the seal of the Court, this day of 18 • 

[L. S.] 

, i Judge. ^ 

^ . . 

No. 179. ** ‘ 

Notice or Change or Pleader. 


In the Coubt of 


AT 

A . B ., of 


against 


a D., of 


To THE Registrar of thf. Court. 

, ^ • 

Take notice that I, B,\w C , Zl.], have hitherto emploj-ed as my pleader 
G. H., of , in the above-nientioned caVi^e, but that I have ceased to employ 

hiuii and that my pi;eseat pleader irJ. A', of ' 

. A. B. [or C. D.1 

\ i r 


No. 180. 

Memorandum to be placed at Foot of evert Summons, Notice, Decree, or 
^ Order of Court, or any other Process of the Court. 

t 

Honrs of attendance at the offioe of thet Registrar [place rf office] from ten 
till/owr, except on [/iere inccrt the day on which the office will be cloeed]^ w,ben the 
offipe will be closed at one. , 
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INDEX. TO THE (JlVlL PROtEDURE CODE. 


AbaDdoDme^t d¥ part of plaiotiff's^laifti, s. 373. . 

of suit by election of lute ininor, s. 432. 

Abatement of suit by^death, s. 361. * * 

in absence of afwlication by representative *of sole o^sole surviving 
plaintifip de<^a8e(^ s. 365. . ^ - - 

of suit, nmrryige of female party not to effect, 8.*36^. 

J effect of, 8. 371. • • 

m nuisance, plaint in 8i«it for, scb. !v. 101. • 

Abode of plaintiff, place of, to be stated in notice of suit against government or 
iiipublic officer, s. 424. * • * 

Absconding, prSbediA't^u case of witness, s. 168. • 

of porffoi^^ailiug to compj^'witb siiinfhons, s. 175. • , 

or leaving jurisAietj^ tbVvoid or delay plaintiff, s. 477 (a), (5), s. 478. 
Absence of respondent, re-heanng of appeal decided ex parte, in, s. 560. 

of judge of whoso decree review is applied for, s. 627. 

Absent witness, form of commission to examine, sch. iv. 156. 

Absolute, when sale in execution becomes, s. 297. 

confirmation uecessary to render sale, s. 314. 

Absolute owner, plaint in suit of, for possessiou of immoveable property, sch. iv. 

94. • • 


Absolved from further liability, when discharged insolvent may be declared to be, 
8. 368. ^ • 

Abusive language, bijyi' of pauper-suit for, s. 402. . • • 

Accept and pay for goods, corfeise stutoraent of claim ffor* damages for breach of 
contract to, siil). iv. 114. • • *4 

concise statement of claim for damages^for l^each of t;oit,tract to accept 
draft or bill, sob. iv. 114. ^ ^ 

Acceptance of service of summons, procedure off refusal of, s. 80. 

of arbitration, procedure on refusal of, b 3 ^er 6 on nominated by parties, 
• 8. 507. 

by plaintiff of sifm deposited in court as satisfaction in part only, pro- 
cedure upon, 8. 379. ^ 

as satisfaction iu fifll, s. 379 * 

of securtty in case of appe^ to queen, revocation of, s. 604. 

Accepted, q)1aint in suit for goods made at defendant’s request, and not, sob. iv. 12. 
Access of light and air. concise statement of «laiiii f^r damages for obstructing, 
sch. iv. 114. • 

Accommodation-bill, concise statement of claim rl^wiioney paid on, sch, iv. 114,^ 
Accompaniment of petition for enforcement of q^en’s order, s. 610. 

to return of surymons of other court, form of, scb. iv. 121. , 
Accompanirnonte of memorandum of appeal, s. 541. 

Accordance witn award, appeal from decree i^ot in, s. 522. ^ ^ 

Account of ^operty^r.it fifr, s. 213. • 

books of, not liable to attachment, s. 266 (ff). 

discretion of court, as to keeping of, in case of injunction granted, s. 493. 
of arrears of rent, concise statement of claifti for, sch. iv. 114. 
taken of partnership, concise statement of claim to have, sch. iv. 1?4. 
Accounts not settlerV, statement^of claim in suitior amount to be ascertained on 
taking, s. 50. • i • . ^ * 

order for taking of, in administration-suit, s. 213. 

* ^ in suit for dissolution ef partnership, 215. 

power to compel production of, by representative, s. 234.* . 
of receipts and disbiirsemenfs to be rendered b^ collector to court,' s. 325. 
coinmissifAs for exaininrAion and adyiistment of. ssT 394, 395. 
adjustment of, directed in decree in suit as to land or tenure, s. 501. 
for receipts, receiver to give security to, s. 603 (e). 
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Accounts to bo'passed by receiver, s. 603 (/]|- c 

oxclnde(| from record ijo appeal to queen as unnecessary, 8^602 
entries, and books *10 be kept by officers, high court's power to r 
' .^to, 8. 639. . V 

Acknowledgment of servica^of lulninons, signature to, 

• •“ * ^ of process on military^ tna 


make rules 


, 8 . 79 .- 

ti^iuilitary cnan, s. c68. 


Acquiescenctf of non-fesident dtl'endanls as to 'place of suing, s. 17*1 ^ 

Act relating to matter in*diHp,iite^ decision by court us to doing, or abstaining from. 
Cinder agieemebtfbetween parties, 8. 150. *” ^ 

doing, or r^aining from doing of, according to ^nding of courts on question 
” -'J. referred by agiv?emeiit, ss. 527 (c), 528. ^ 
done^In official capacity, security not to be required fi'om public c^cer sued in 
respec? of, 8. 547. I , 

XIX. of 1835, procfslurc in cases defined in" s. 7 and sch. iii. ^ 

.^X. of 18^0, 8. 2, repealed, s. 539. 

XIII. of 1842, procedure in cases defined in, s. 7 and sell. iii. 

XIII. of 1855, concise sti.tement of claim under, as exeru'Lpr,^for damages for 
death of passenger on railway froWipiuries caused by negligence of ser- 
vants, sell. iv. 114. 

XXliV. of 1858, or other law, persons adjudged under, to bo of unsound mind, 
8. 463. 


X. of 1877,. repealed, s. 3 and sch. i. 

XII. of 1879, SB. 1 to 103, repealed, s. 3 and sch*. i. 

VII. of 1880, 8. 85, repealed, s. 3 and sch. i. 

X. of 1881 repealed in part, s. 2 and sch. i. 

Acts, parties’ appearances, applications, and, ss. 26-41. • 

Adding plaintiff or defendant, appeal from order as to, s. 588 (5). 

cause of action, appeal from order a,«* to, s. 688 (c). 

Addition or sObstilution ^;>f plaintill by court, s. 27. n 

or dismissal of paftii^s, s. 3^. ^ ^ 

to judgnmnt, s. 202. 1 ' ^ 

Additional evidonci^.dircctidn by ifcppellate court to lower court to take, s. 566* 

^ • 'proiluction of. in <i,ppellat^« court, s. 508. 
judges, snbonlination ot conns of, s. 25. 

Addressing court on behalf ot others, s. 635. 

Adjournment to future day, hearing when there is no, s. 96. ^ 

of hearing ea? /J«r <6, s. 101. ^ 

. ^ of flaming of issues, s. 148. 

after frkniing nn<l recording i^ucs, 8. 155. 
of sale in execution, s. 291- * 

of sale, collector’s power as to, s. 321 (c). ^ 

of hearing of applieatfon to be declared insolvent, s. 360. 

' of appeal, ss. p53— 557. 

power bf court aa^to, s. 559. 

Adjournments, provisions rcdating^co, ss.* 166-58. ^ 

Adjudication of title to subject of interpleader-suiti, s. 473 (c). 

Adjustment of matters in dispute, statement us to, in application, for execution, 
t. 8.;235<e). c 

and withdrawal of suits, sa. 373-75. 

of aQcoiiAts directed in decree in sui{ as to land^or tenure, s. 501. 
appeal from order^com polling decree-holder to certify, s. 588 (^'). 
of financial transactions between Imperial and Indian governments. 
" ^ s. 610. . Of 

‘^of accounts, doing by rearstrar or othen officer of acts which may bd 
Mone by*-coiniiii8aionoiLfor exainhuition and, 8. 637. 

Administration, plaint of adniinistrator to show that he has taken out, s. *50, ill. 5. 

(grant of, claim to, by next-of-kin with disputed interest, sch. iv. 
115(4). 

of oath declarant of affidavit may be done by v’hom, s. 197. 

by court, of property ^n suit, s. 2t3. 

of trust for public cliarity by direction of court, B. 639. 

^ by pediior, plaint in suit for, scb. iv. 105. 
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Aciministration bjf specific legatees, plaint in suit for.*Bch. iv. 106. * 

^ ^ pecuniary legat^ef^ plaint in suiji for, sch. iv. ^7. 

* Administration-suit, form of preliminary order in, sell. iv. 130^ • 

^ ^ legatee, final decree in, iv. 131. , , 

where executor personally liifble/oj- legacies, sch. ivt 131. 
b^next-of Ain, final decree in, sch. i^. 131. • 

Administrate, (fxecutor, or heir, joititler elaima by or againtit, as suoh, with per- 
sonal claims, s. 44, rule h, * * 

plaint what to shew in suit of, s. 60^ ilf. * 

Administrators, execufors, ami trustees, suits by and against, ss. 437^3. 

Admiralty cfRise of salvage, jbwafte, or collisiuu, power to ha\;e at^cssors is, s.*645?i. 

jurisdiction, sj^ving of. s. 016. • 

Admissibili^of document not produced with plaint or eni^ilsd thereon, s. 63. 
Adinissi*^ ot plaint, procedure on,s 3 . 58. • • 

of claim by defendant, s. 64. 

in absence of plaintiff, s. 102. 
or d9bial ^^allegations, s. 117. • 

of genuifiey^s of docutncnt¥^* power to Fernand, 8. 12fir. • . 

of documents not nt fiist hearing, s. 139. 

accorffing to law of evidence before placing on record, 
8. 141. 


of application for execution, procedure on, s. 246. 

of person to be legA representative for presenting suit, a. 367. 

of application to sue as pauper, procedure on, s. 410. 

of possession of monej* or deliverable thing, the snbicct of suit, s. 602. 

<tf ^nemoranduin of appeal, procedure on, s. 648. 

of pauper appeal, procedure on application for, s. 602, 

of appeal to queen, s. 603 (^). 

of application for review, s. 629. i 

of affidavits, power %o niak« rules as to. s. 647, 

Adraissiona of parties to«iutorplead<JV-su4t, s. 4';i^.4 
Advance, subsistence-money to be paid in, s, 339.. * 

Adverse interest, next friend of mintjf to bams n(> ss. 445, 44ff. 

Advertfscnient, notice by, of institution of suit, S. 30. 

Advocate included in Pleader, s. 2. ^ 

of high court not required to produce power, s. 39. 

** Advocate-general acting ^ officio may institute suit relating to public charity, 
s. 539. ' , • 

Advocate generars powers as to suits relating to charities b^ whom uxerciscablc, 
• 8. 639. • 

Affidavit, finswer to interrogatories to be by, ss. 12.1, 127. 

discovery by^s. 129. • • • ^ • 

application for order of inspection to be founded on, s. 134 * 

to call for record o^ otner imif to bo supported by, 8. 1.37.* 
in Bujjport of application for coiiiuiissio\ s. 384. 

^ for appointment of new next friend,^r 447. 
of late minor, ss. 45^ 454. 
for appoi*itment of guiitdiat^ for suit,M. 466. 
of phiiniilT lhat security betaken, ss. 477, 483. 

, , for temporary injunction, B. 492. 

Affidavits, provisions relating to, as. 194-97. ^ 

disclosing defence in suiiiinary suit, or facts necessitating proof of consi* 
deration, s. 633. • 

Affirmation, in appoal, of decreg, s. 675. . 

Age, election of minor on coming a. 4.50. 1 • 

repudiation of suit by minor co- plaintiff coming of, s. 454. 

Agent not beiitg. expressly authorized, who may b5 recognized agent in case of, 
s*37(r). . . • 

for receipt of process, s. 41. , 

empowered to accept service of summsns on, s. 75. 

by whom non-resident defendant carries on business, service of summons on, 
s. 76. 



*644 INDEX to' THE CITIL ^PROCEDURE CODE^ 

t 

^ f 

Agent in charge of immoveable property, service of Rummons on, s. 77. 

service on'defenfdant residing within jurisdiction of anotheit court, and hav-^ 
ing-no, 8. 85. ’ * 

service on, of letter subatitlited for summons, s. 92. • ^ 

appearancp of defonJtlnt'by, without Aiuntpons, s. BJjr 
or pleader, appearance before commissipner ‘Ivhethorfcy, s. ,400. 
pres^mtatiou of paupoWs application by, s. 404. c 

of panpVr, oxaivioation of, s. 406- ^ 

of govjj^'iiinent to^rcccive process, s. 419. 

• , appearance of respondent by authorized, 567. • 

* t* cobcise sttKEemeAt of claim for money entrustea to, sch. iv. 114. 

Agents, institution by,^<^f interpleader-suits against their principals, 5-474, 

Agreement between parties as to question to be decided by court, s. K-0. 

of comrnisafonere for partition in report, s. 396. ^ 

P*tuper as to subject-matter, passing interest therein to another, ss. 407 
id), 414 (c). ^ 

of parties as to *honination of arbitrators, apj^Ointment by court on 
‘ failure of, s. 507. ' 

. of major part of arbitrators, s. 509 

to refer difference to arbitration, tiling of, in court, 8. 523. 
of parties, proceedings on, ss. 527-31. 

to appeal, as to form of deci^ee in appeal or as to order to be 
passed, a. 577. 

papers excluded from record in appeal by, s. 602 (2). 
to convey land, plaint in suit for breach of, sch. iv. 56. 
to purchase land, plaint in suit for breach of, sch. iv. 57.* 

< of indemnity, plaint in suit on, sch. iv. 69. 

Agreements died under repealed enactments, s. 3. 

between paf.*tie^s tjp refer to arbitration, .provision® applied to proceed* 
logs, s. 624. . , _ • , ... V 

Agriculturists, property of^ not liable to attachment, s. 26o (5). 

Alien enemy d'tViQA’', s. 430, exp.* 

and uTien friend mayrsiie'in British Indian courts, s. 430. 

Aliens, suits by, and by and against foreign and native rulers, ss. 430-34. 

Allegations in written stuteiiC'ents, s. 114. ^ , 

of plaint and written statements, ascertainment of admission or denial 
of, 8. 117. 

* • from wlych issues may bo framed, s. 147. 

of pauper not disclosing right K) sue in court, s. 4(^7 (c). 

Alliauco of foreign prince or chief with British Government, s. 432. , 

Allowanco of applieution to sue as pauper, s. 409. 

AllowiagtfOvidence shut out to be produced, document to bh received or witness to 
be examined, s. ^68. < 

• decree to be enforced {fading appeal against it to queen, s. 608 (6), 

Alteration of plaint so as to chailge cliaYacier of suit not allowed, 8.*^53. 

• of judgment, s. 202. • 

of decree at request of parties, s. 210. < 

•of draft.of tfouveyance or 'endorsement, ei.j?cution of wfa,*ch by judg- 
inenT-debtor^is ordered by court, s. 261. 
of riihm for conducting sales, s. 287. t *' 

of schedule of mscHveut’s creditors, s. 353. 

, or caucelmeot of no lidcaiioc^ applying to certain courts the provisions as 
, to siiiTiinary suits on negotiable instruments, s. 538. 

Alternative, deegee for ^elivery of nfivcable p^opevty to state amount of mon6y 
payable as an, s. 206.^' 

to relief granted, execution of decree for money payable as, s. 254. 

Ambassador oivenvoy of foreign state, suits ugains^ s. 433. 

Amendment of plaint wli^re defendant addeU, s. 33. 

of plain t,«B. 63. r 

return of plaiut for, s. 63. 

not made within limited time, rejection of plaint for, s. 54 (c2). 
of st^ieuicuis given iu lieu of copies of pluiui, a. 58« 

1 
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Amendment of ^vri^en statement, a. 116. 

addition, and striking^oift of issues, s, ft 9. 
oi decree, s. 206. 

^ ofjappfieation for execution, s. 24B. 

% of nicni^andum of appeal not in f7)An, ^ 543. 

Amount duo to plaintni or defokfidant to be stated in decree in suffc where sot-olS is 
^ allowed, s. 210. ' • • 

decreed with costs, &c., order for withdvjiw.al on .payiTiont»of, a. 276. 
recoverable y) Ue stated in proclamation of salof s? 287 (f/V 
of mesne-profits, damaffca, or annual nett-profits, coinmiss^fn for ascortidn. 

ing, 8. 392. if . ^ ^ • • # • ’ ; . 

and nature of security required, high court^s power to regulate, b.^ 612 (<?'• 
Annuities^j^l uation of, s. 213. * * 

<^^ayab1e to one during life of another, ahatemeAt by deiftb of one plainc- 
ifE during suit brought by both, a. 361, ill. a. , ,• 

-^■frU^ity^bond, olaint in suit on, sch. iv. 28. * 

Answer to casrset^flil^by defendant, exception of doauments produced in, s. 63. 
consequence^ refusal^ or inability of pleader to, s. 12(A • • 

note as to interrogatoi^efwIiPfcli each party is required to, s. 121. . 
irrelevant or unneces^y interrogatories, power to refuse to, s. 12*5. 
to interrogatories to be by, ss. 126, 127. 

time for filing affidavit in, s. 126. 

profedure in case of refusal or omission to give, or giv- 
ing insufficient, s. 127. 
to order for discovery, s. 129.^ 

inCowogatorics, or comply with order for discovery or inspection, con- 
sequence of failure to, s. 136. ^ 

notice to show cause agains^ execution, failure to appear or to ; proce- 
dure 09, 8. 249. M • * 

in suit against govoriAnent. day for am)oaraifc<f and, s. 420. 
by secretary of* state, appearance and,^8.J^20. 
respondent to be allowed time to appear«and, 8^552. 

Answering written statement called for, s. 112 • • * 

Apparel of judgment-debtor, his wife and cffildren, not liable to attachment, 
8. 266 (a>. •• 

Appeal, refbrn of documents in suits subject or not subject to, s. 144. 

rules as to, applied tb award in favour o£ defendant whose set-efE is allowed, 
8.216. , , - 
from orders in executing transmitted decree, s. 228. 
statement ifb to, in application lor execution, s. 235 
ftoin decree or award of arbitrators, s. 52 J. 

staving and esyscuting decrees under, fs. 545-47. ^ • 

judgment in, ss. 571-78. ^ « 

provisions relating to decree in^ ss. o79-M.® • 

induced in Suit^ s. 682. . ^ ^ 

to high court from orde/ refusing certificate to applicant for leave td appeal 
to queen, s. 601. • 

from orders as to ^forcenient of queen’s orders ia, s. pll. * 
agafnst or.-.i>g'raiinng application for review, s. 029. • 
against final decree or or^et made in suit, obj^tion 9o admission of irppU* 
cation for review may be taken in, s. 6^9. 

Appealable cases, taking of evidence in, e. 182. ^ ^ 

orders made in course of suit, tippealfrom certain orders of same nature 
• • as, 8. 688 iJ). 

Appeals presented before commencement of s. 3. 
under certain Bombay laws, s. 7. 
provikigns relating to, ss. 640-616. • 

under ck. xlv., provisions applied to, 8. 582. 
from appellate decrees, ss. 604-87. 
from orders, ss. 688-91. * • 

to queen in council, ss. 594-616. [0. $15, 

from decisions of high court, rules and roBtriotiona applied tOf 

I C. P. 69. 
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Appearance by party in peraon,^. 36. , » 

^ in pcrsen, summons for, ss. 64 (a), 6d. » 

• ^ • of party in perscfn. order for, s. 120. # r 

andr attendance, rules as to, applied to strangers to^suit, f. 171^ 
of apprehended M;ihcid<)s, security for future, s. 174 ^ 

effect of e:{cemption from persoi^al, ij. 26 &'j ar ^ 

in court, exeipption,pf pauper from, s. 404. r 

of public off^por from, personal, s. 428. 
of women from personal, a. 640. ' ^ 

^ fror^personal, power of government as to, s. 641. , 

Appearance before iiomcnisaioner, whether in person or hy agent or pleader, s. 400. 

* and janswer secretary of state, s. 420. ( 

of defendant in suit on negotiable instrument, s. 532. 
of opposite pTarty on application for leview, s. 626. ^ 

Appearances, applications, and acts of parties, ss. 26-41. 

on behalf of sovereign prince or^ohief, s. 439.** 
Appellant, presentation by, of Sne/jnorandum of appeal, a. 541r» 

hearing 6f, on grounds not stated in j](^VOraqdumf*r. 542. 

. demand of security from, for costs, "sTb^O, 
hearing of, on his appearance, s. 551. 

dismissal of appeal for default nr non-appearance of, a. 556. 
not depositing coat, notice to respondent, not being served owing to, 
B. 557. 

notice to, by respondent, of objection to decree appealed against, s. 561. 
relief due to, when to be stated in judgment in appeal, s. 574 (r^). 
and respondent, names and description of, to be contained in decree, 
8. 579. 

jincluded in Plaintiffs s. 582. , 

security fromr for performance of decree pending appeal to queen, 
s. 608 (c). ^ ' , * , ‘ 

isBiie of .execution on failure by, to furnish further security, s. 609. 
Appellate court,* ^'^iioq^du re where eourts in which suit may be instituted are subor- 
' "clinate to sam^, s.^2. « 

application to, for order to stay execution, s. 239. 
may diapeQ^.^ wiih accoinpauiinent of memorandum of appeal, 
s. 541. 

power uf, to direct security to be taken, s. 546. 

. procedure of, in appeal from decrees, as. 548, 564. 

may cause eervice direct, of jiotice of day of hearing appeal, s. 563. 
remand of case by, a. 562. * 

final determination by, of case in appeal, s. 565. 
decree or order of, al 677. 

Appellate courts, procedure whore courts in which suit may be instituted are subor- 
dinate to different, s. 23. 

Appellate decrees, appeals from, aT 684-87. » 

' form of register of, sch. iv. 177.. 

Appellate jurisdiction, provision not applying to high court in, s. 633 
Applicant for review, reinedy in case o£b rejection of ap] 2 |lication on failure of, to ap- 
pear, Vi. 629. ^ ' 

Application for stny ol proceedings when to be mf^do, s. 20. 
for tTiiDsfer of suit, 

for order to set aside dismissal on plaintiff's default, s. 103. 

of inspectiouaof ddcuments, s 133. 

*to send for record of another suit, s. 13*^ 
for executiob of decree, (.sr. 230-38. ' 
for order to stay execution, a. 239. 

by f qdgment-debtoV, of property of deceased held by bun in posMsaioB, 
* 8. 252. « 

to set aside^ale for irregularity, Ac., ss. 311, 313. , 

to be declared an insolveut, s. 344. 

by representative of deceased plaintiff, procedure on failure of, ss. 364^ 

^6. I 
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Application by phiatiff to bring in r^resentativo of (deceased defendant, 8. 368. 


or insolvency, s. 370. • • . . 

of to withdraw suit, s. 373. , . * 

%by pauper for permission to sue, s. 408.« ^ • 

for extenliion of tidie for reference to government, sT 423. * 

b>’«» government ploadef in "suit ai^ainst public^ ofificer in which govern- 
ment undertakes defence, s. 426, , * 

of defendaift for removal of minor's plaint, fa ^42. V 
^by minor or defendant, for removal of next friend, 
for appointmeiU of hew next friend, ss. 447, 449. ^ 

of co-plaintjffj'late minor, repudiating suit, s. 464. ^ * 

^by plaintiff, late minor, for dismissal of unrelbdoable or improper F .ity 
s. 455. • » • 


for order for appointment of guardian for suit, s. 456. ^ * 

for opforcement of decree against minor heir or representative of de- 
• ccifs^l judgment-debtor, a. 460. ♦ 

for or3ei;4or sccurijty from defendant, ss. 477, 480.* • > 

for attachment of urdpefty of defendant failing to give security, s. 488. 
for compensatioii^for improper arrest or attachment, s. 491. 
for discharge, variation, or setting aside of order for injunction, e. 496. 
for compensation in case of injunction sued out on insufficient grounds, 
8. 497. • 


for interim sale of perishable articles, s. 498. 

f»»r order for detention, &c., of property in suit, a. 499. 

* \ky receiver, of rents and profits of property in suit, s. 503. 

for order of reference to arbitral ion, s. 606. , 

to court to appoint umpire^ s. 611. ^ 

to set agido award, not being made or hein^ refused, 8. 522. 
to lih* in court agfe<*men4 to refer to arbitral ion, s. 523. 
for tiling oL«uward of airbitpation xvii^oiit iuterventioji of court, 8. 525, 
of defendant in summary suit on negotiaole inr^rp^JWt, for leave to 
appear, s. 633. • ^ • 

to certain courts, of provisions as to summary suits on negotiable in- 
striiincnts, s. 538. *• 

* for stay of execution of appealable decree before expiry of time for ap- 

peal, 8. 645.* 

of judgment-debtor for stay of sale of immoveable prop'^rty in execu- 
tion of money-decree jander appeal, s. 546. 
of respondent for demand of security from appellant, s. 549. 
for copies of exhibits in court whose tlecroe is appealed against, 8. 550. 
for re-ad nyssion of appeal dismis^d for default, s. 558. * 

by respondent for re-hearing appeal decided ex parte^ 8. 5^. 
of parties for copies of judgment a^i fiecree, s. 580. • 

few* execution of decree of appellate ujurt, s. 683. 
for leave to appeal^s pauper, s. 592. 

fo»^ leave to appeal to queen, to what courUto be made, s. 598. 
of parties for ^pies of papers m. case of appeal to^uoen, bj»603 (if). 

*of oppofifto pafty for increase of security, s. 609. • 
of reaponcient, issue pt execution of decree appealed against to 4^600 
on, 8. G09. . 

for enforcement of order of queen, s. 610- , 

of parties, reference to liigh cohrt on, s. 617. ^ 

• for review of judggient, s. 623. 

* by partj «ot appealid): from decree, s. 623. 
f^r order to restore rejected application for review, s. 629. 
to review order passed on review, or oh application review, barred, 
8. 629. ♦ . ' . . . 

Applications undej^ Indian Contract Act, 1872, b. 166, deemed to be administration- 
suits, R. 213. * • 

costs of, s. 218. , 

in behalf of minors, by next friend «nd guardian cjtf litentf s, 441 < 



Appointment of pleader, a. 39. ^ ^ * 

* of a^nt for recoipt.of process, s. 4i. 

ofTeceiver of fnsolvent's property, s. 351. ^ 

• of pleader, court-fee not cnargeable on, in panpcit-suitfS. 41jD. 
by court, of gut».rdirfn for suit of minor defendant, s. 443,^ 
of guard vin for suit, s. 466. % ^ ^ 

*in plaeo of gnardiab for suit dying or being removed, A 4/^9. 
of receiver^, 88. 60Q-505. 

of^^cor to ixercise powers as to suits relating to public charities, 
^ 8, 539. ^ 

^ of now trustees to charity, suit for decree Jor, s. 539 (a), 
ofrreceiver^ form of, sch. iv. 168. • 

Apportionment, provisions relating to, s. 220. a* 

Apprehended witness beihg unable to give evideAce, &c., s. 174. 

Ap{A’tih6nsion. penalty for resistance to, s. 651. 

Apprentice, plaint by master against father or guardian of, scb. iv. §4. 

^ in suit of, tlgajnst master, scb. iv. 65. . t 

Apprentioeti, ebneise statements of claims of ^nd against, so^n iv. 114. 

Arbitration, reference to, a. 506-526. " , 

without intervention of court, filing award in, s. 525. 
concise statement of claim for non-compliance with award of, sch. iv. 
; 114. 

Argument or evidence necessary for decision being lully available at first hearing, 
s. 154. 


postponement of further, s. 164. 

on objoctmns of judgment-debtor to execute conveyance oi^^ndorsoment, 


es ,to applicant to sue as pauper boing subject to prohibition laid down, 
8, 409. » , ^ t 

not allowed in incmbrandi^m of ap^e^il, s. 1541. 

Argumentath'o, jivcitten statfmenrnot to be‘; b. 114. ** 

Argulnentativ5'^\^l^?^ included in” affidavit, effect of, s. 196. 

Arrest of person complying wtth f^fiminons, &c., s. 174. 

Btutoment as to, in application for execution, s. 235 (y). 
in execution of decree^' sa. 336, 337. 

for subsistonce-moDoy, bar to, s. 340. , ' 

powers of court as to insolvent under, s. 349. 

'or iinpriponme^t of discharged insolvent, s. 357. 
puhlic o nicer sued not liable to, s. 427. 
of foreign prince or chief, s. 433 (c). * 

, and attachment before judgment, s. 477-91. * 

in Qxociition of civil pVocess, woineb not exempt from^ s. 640. 
outsido distrffct in which (murt si^iate, procedure on, s. 648. 

Ascertainment of costs, power or l^igh court to order execution of decree before. 

8. 634. ' • . 

Assault, .in one. place, by person residing in another^ place of suing for, s. 18, ill. a. 
bar of pauper-suit for, s. 402. r 

anW batter^ pldlnt in suit for, ‘sch. iv. 84. 

^ ^ith special damage, plaint in suit for, 8bii. iv. 85. 

and fiUsePimprisouinent, plaint in suit fon, sch. iv. 8C. 
false imprisonment on malicious prosecution, concise statement of claim 
t for damages for, ech. iv. 114. 

Assessors in. certain admiralty or vice-aamiralty causes, s. 645A. 

Assets, deduction of coa^s nf realization of, in execution, s. 295,' •' 

wrongly paid, right to sue ftfl’^ efund of,* s. 295. 

Assets collection of, by receiver, s. 355. 

paymeuf rf costs of decree-holder out of insolvent's, s. 536 (o). 

Assignee, provision as to cross-decrees applies where either party is, s. 246, exp. ii, 
or receiver of bankrupt or insolvent plaintiff, when suft maintainable by. 
Is bsrred, 8. 370. ' 

Assignment, execution of decree transferred by, s. 232. 
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AsBi^nmont, projftrtj^ in custody of court, attached Wr decree-holder and claimed by 
, another in virtue^)f, s. 272, ^ ^ ^ • 

creation or devolution of interest pending suit, procq^ure in^cas^ of, 



Attaching' officer, duties^of, s. 269. ’ ^ • I 

Attachment^of property of judgment-debtor, order as to, in dd^e for payment 
by inBtalin|nt8, 210. .. ^ . • 

statement as to, in application for execution, s. 23^(j0- • 

moveable property, inventory to accoinpa^'appliciftion for, s. 23’*. 

• particulars in applicatinn for, si 237. 
of registered land, what to accompany application for, h. 238. 
a^d sale of deceased person’s property, execution by, s. 252. * * 

property, execution of d^ro£ by, ss. 254, 259, 260. 
in case ^Amesjie-p^olits to be subsequently ascertahicd,«8. ^55. 
of property, provisiftns^’elating to. ss. 260, 286. 
and sale of diserfarged insolvent’s property, s. 357. 
of property of public officer sued, a. 427. 
and arrest before judgment, s. 477-91. 
before judgmentf ss. 483-90. 
compensation for improper arrest or, s. 491. 
of property in case of disobedience of injunction, s. 493. 

* appointment of receiver for property under, s. 503. 
of property, appeal from order for, s. 588 (A). 

outside distrjot. procedure in, s. 648. ' 

in exemption, prohibitory oraers in, sch. iv. 1^8-42. • • 

before judgment,* with o*dcr to call for secArity for fulfilment of decree, 
• sMi. rv. 160.* • ^ ^ 

on failure to give socuriQr, Bch.,iv*^^J|&l. 
before judgment, sch. iy. 162-65. • * ■* 

Attachments, powers of small cause courts for ejecting, s. 5. 

Attendance of witnesses, power to compel, s. 148. 

* of declarant, in affidavit, for cross-examination, power to order, s. 195. 
at court, examination by commission of persons prevented by sickness 

or infirmity, or by law exempted from, s. 383 ^ 

reading of deposition when maker is iiiAupacitatud by sickness 
• or infirmity, or exempted from, s. 390 (tt). 

* of witnesses before commissioners, s. 199. 

of compar^on to government ^pleader in suit against government, s. 421. 
of appellant prevented by suffiment cause, s. 568. * 

of respondent prevented by sumcieti^t Aause, s. 560. , 

Attestation o^ amendment of plaint, ss. 47, 53. ^ 

of verification of plaint, s. 52. • 

of copies of documents produced, s. 62. • 

ji£ ataendmont^in written statesentB, s. 116. • ^ 

in application for execution, s. 245% 

• in mBroorandum of appeal^ s. 54fi. 

Attorney included in Pleader, s. 2. ^ 

Attorneys, vakils, and advocates, bar to interference with high court’s power to 
make rules as to, s. 635. * • 

• in suit,* process of kigb court which may be served by, s. 636. 

Auction, deficiency on re- sale of ^oods soldjpt^ sch. iv. 13f * ^ 

Authority of government pleader to appear for government, note of, s. 426. 
to sue and defend for military men, s. 4l5. g 

for application for order o^ reference to arbitjation, s. o06. 
to let, sell, mortgage, or exchange property of c^Jarity, s. 539 (rf). 
to collector to stay public sale of Ifiwid cm security being given, ech. iv. 152, 
Authorization of appointment of receiver nomincjped by judge, s. 505, 
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Aathorizlng d^dmisaroa of depositions under commission irrespective of ceueo fcpr 
^ ' issuing it, ss. S90 (6), 399. i r ' 

' persocfti to address court, b. 635. ' 

Avoidance of plSintiif or process by defendant, application tbdv scfcurity be taken 
• in case of, s. 477. . i ' * r' 

Award to defendant in suit,W^Iie*reNet>off is allowed, •^ffect 216. 

death of ‘ 


b> 


r , 

sole 


or •'sole 

C' 


Burviv 


oficosts of puit abating 
plaint!^, s. 366. 

j' in suit ditOiiissed on ground of plaintiffSs bankriiptoy, s. 370. 
of costs wl^ther agdinst plaintifE or defendant, as blaiVieablo for litigation, 

. ^ , 8. 37Vand ills. . * 

* * of ^viins paydble'tb equalize value of shares in pa^iiti^on, s. 396. 
of costs tc plaiuuS in interpleader-suits, rs. 473 (a), 475. 
of compensation t*^r improper arrest or atyiehment, s. 491. ^ 

to defendant in case of injunction sued out on insuCBcieut 
•• , • grounds, s. 497. ^ «, 

opinion of court on cas^ Htated to form part of, s. 517. « 

not providing for disposal Of question as to costs, s. 5*1^^. ^ 
on nt^tter refe rred to arbitration by agro^invuft or^parlies, s. 524. 
plaint in suit on, sch. iv 26. ' 

concise statenient of claim for money payable under, sch. iv. 114. 

Bad faith, discharge of arrested debtor not committing any act of, s. 336. 

oominission of act of, by insolvent, ss. 351 c'd), 359 (c). 

Bail to be given by apprehended witness who cannot at once give evidence, s. 174. 

for appearance of person accused of offence, s. 643. 

Bailiff, form of warrant to, to give possession of land, sch. iv. 137. * 

Bailment, concise statement of claim in case of (negligence in custody, or wrongful 
• detention of goods), sch. iv. 114. 

Balance of csule-proceeds of property aitaohSd, payment of, to judgment-debtor, 
68. 259, 260, 268.. , , v ' 

necessary to discharge judgiTfant-debts, r.f ter expiry of lease or management 
by collector, s. 324. 

of proce0A%of4salo by collectoi^ disposal of, s. 325. 

claimed by plniiiliff after receipt of sutn deposited in satisfaction, prosecu- 
tion of suit for, B. 379. 

of proceeds of properfy sold in case of disobedience of injunction, payment 
of, to defendant, o. 493. • 

Banker, concise statement of claim against, for wrongfully neglecting or refusing to 
• pay cbeqne;'8cb. iv, 114. 

Banker’s balance, concise statement of claim for, sch. iv. 114. < 

Bank-notes liable to attachment, b. 266. « 

Bankruptcy or insolvuiicy of plaintilf r/hei\ a bur to suit, s. 370. 

Bar to futivse suit for portion of claim omitted or relinqiiisheciT, s. 43. 
by positive rule of law, rojeeWon of plaint for, s. 54 (c). 
oi suit by stake-holder, s. 470. P ^ ‘ , 

^ for compensation, by award under section, ss. 491, 497. 
to certain evidence in case remanded, s. 563. 

to appeal to queen from dertnin judgments, s. 697. ^ 

Belief, statefhents of,*, on i^eaRonalilo grounds, when ndmi^»ible.^,affidaviil9, s. 196. 
Benkrnf, bar of suit against pHrohaser buying, s. 317. ^ 

Bendi of two or mbVe judges, decision of appeal he'ard by, s. 676. 

Bidding by officers concerned irf sales, prohibition of, s. 292. 

ky decree-holder for property soH in execution, s. 294. 
for share of undivided estafo sold in execution, co-share*/ entitled to pret 
ference in, *^310. . ^ 

Bill, concise statement of claim for da&uges for breach of contract to accept draft or, 
sch. iv. 114. r ^ * 

note, or seoi/rhy, form of injunction to restrain negotiation of, sch. iv. 166. 
Bills of exchange, joinder of parties liable on same, s. 29. 
liable to attachment, s. 266. 
concise stateiuei^t u^ulaim upon, scb. iv. 114. 
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Binditig, order of coivt paBsing deore^ on court reofiving it for execution, to be, 
B. 2d2. • . • • • 

Binding-over per^orii^to appear before Magistrate in case of offence cdntuitted, % 643. 
Birth, no exemption rftiin jurisdiction by reaBon* 9 f place of, s. 10. • 

Blaine for liffgution tc%be considered in awarding dodtsf lU 379. 

Board and lodging, plalbt in suiFt foryseb^ iv. 23. » 

9 concise 8tr.tcmenl of claim for, 4eh. iv. 114. 

Bond for fidelity of clerk, plaint in suit on, sob. iv.«66.« ^ 

not to carry on tj*a(ie, concise statement of claim onj S(.b. 
by recover, form of, sch. iv. 169. 

Bonds liable to attachment, p. 26t>. * * # 

Book, form of injnnctioa»to restrain only part of, scb. iv. l^C^ • 

Books, prodtrption of shop-books and other, s. 62. ^ 

o£4^ccount not liable to attndliment, s. 266 (d). * 

entries and accounts to be kept by ofiicerB, high court's power to make lAilea 
w as t|j, 9 . 6.39. 

Boundaries or numkfSr^ specification of, in decreesfof portion qf immoveable pro- 
perty, fik£07,, , ^ • • 

Breach of express or constructive \ru8t for public charity, suit fdr, e. 539. • 
of contract, plaints in suits for compensation for, sch. iv. 56-70. 
of covenant for repairs, concise statement of claim for, scb. iv. 114. 
of charter-party, concise statement of claim for damages for,' sch. iv. 114. 
of Bi'itisii Indian law, meet of foreign judgment sustaining claim founded 
on, H. 14 (s). 

Brief^ written statement to be, s. 114. 

Bringing before court of person arrested in execution, ss. 336, 337. 

Bringing-in representative of deceased sole or sole surviving plaintiff, s. 366. • 
British currency, estimation of amoitnt«of moneys payable in India, prhich are ez- 
4)re88ed in^ 8. 610. ^ . * 

British Empire other than British It^dfa, commyiBions^of courts in, s. 391 (b). 

British India, service of* summons on defendant having no agen^jm and rei 
out o. s. 89. * • * 

procedure on non-appearance o^ defendant rosidi jgout of, and having 
no agent in, s. 104. 

requiring security for costs from plaintiffs residing out of, s. 380. 
issue of commission for persons residiug'out of, s. 387. 
commissions of courts situate out of, and established by queen or 
government of India, s. 391 (a). • * * 

provisions applied to con^missions of courts within, s. 399. 
suits by alien enemies residing in, s. 430. 

against sovereign prince or chief residing within or without| 
• e. 432. * * * 

execution in, of decrees of ccsirts in jiative states, a. 434. 
effect of next friend ceasing to r^de in, s. 446. * 

dcaviug, to avoid execution, Ss. 477, 478. ^ 

procedure on arbitrator or umpire leaving, s. 510. • 

^mand of security from appellant residing out of, s. 649. 

^ possession bvfjappellant rcsiditig out of, of pTopwty withib, indepen- 
d&i;;C‘b£'triat to which appeal relates,^. 549^ 
rules regnrding appeals from courts in, to govern*"BppeBls to qdeen, 
8. 596. ^ • 

British Resident in foreign territory where jlefendant resides, service of sammons 
through, 8. 90. • • 

Broltef, power to older sale of ^iropcrty through, s. 296. ^ « 

Builder, plaint in suit against, for effective Mjptkmanship, sch. iv. 63. 

Buildings liabje to attachment, s. 266. 

materials of agriculturists', not liable to anaobment, s. 266 (c). 

Burden of proving issue, s. 180. * 1 • 

Business, sitaatio%of defendants’ place of, ss. 16, ut^ 67 (c). 

of judgment-debtor, place of, as affecti^ execution of decree, s. 223 (a), 
carried on in foreign country without wtish license, s. 430, ezp. 


residing 
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• v. . , . ‘ 

Bu^'ing by offioers concerned in sales, prohibition of, s. 292. ^ * 

pioperty spld in execuuo.n by decree-HoMer, s. 294. r, 

Buying-in property, collector’s powers as to, s. 321 (r/). 

Callin'^ for.feccgrd of case not appealable, power of high courlP&s to" s. 622. 

Calls upon shares as to whicl^ in^^hinity is given, concise statement ci claim for 
• ' monby paid up on, sch. iy. IIU. o 

CO ncfse^ statement of claiib for, sch. iv. 114. ^ ^ 

Cancellation of dee.l, concise statement of claim for, sch. iv, 114. 

Cancelmedt of not^jo tottUy execution of decree sought to^be^ attached, s. 273 (a). 

of £^!jaration as to execution of decrees of courts in native estates, s. 434. 
V ■ ’ > alteration, /)r sotting aside of decree of order of court making reference 

^ to high court, s. G21. 

of notificafi^n extending enactment to foreign courts, s. 6^A. 
Cantonment, gaifison, military station, or baz6r,fexecution of warrant ofxrrest in, 

. ^ 8. 469. 

Cargo lost by'^fire (valued policy), sch. iv. 50. * • i 

Carriage bf goods by rail way concise statement of claim for, sth. iv. 114. 

ler>t QQ hi/c, concise statement of claim for damirgos' for negligence in 
custody of furniture or, sch. iv. fl4.'^ ‘ 

Carrier, concise statement of claim against, for brekoh of duty in carriage, and 

delivery of coals or machinery, 
sch. iv. 114. 

for roft/sing to carry goods by rail- 
way, sell. iv. 114. 

for refusing to curry person, sch. iv. 
114. 

Carrying on noxious manufacture, plaint in suit for, sch. iv. 79. 

Cabo,' statement of, by party having right to begin, s. 179. 

^ • by oJ.hor party, s. 180. 

proceeding with, notwithstanding reference to high court, s. 618. 
for opinion of court, etatemtuf of, by^gr^ement of parties, s. 527. 

Gases to whicdMC^ion is n(?t confined, s. 532, exp. 

not appealOT5le,*power of hi^?h i/ourt to ^11 for record of, s. 622. 

Cattle not liable to attachment, s. 266 (6). 

Cause for non-appearance of ,»daintiff, effect of proof of, s. 103. 

effect of proof of sufficient, s. 108. 
for not producing document on notice, s. 131. ' • 

documents at first hearing, s. 139. 
for delay in apfllicatiou, effect of proof of, s. 368. 
for non-attendance of appellant or non-deposit of costs, Si 558. 
of respondent, s. 560. 

• for non-appearance of. applicant for review, effect of nroof of, s. 629. 

for^llowing expiration of period,, of limitation for review, objection to admis- 
. sion for want of sufficient, s. 62$) (c). 

Cause of action arises, suit to be instituted where, s. 17. 

arising at place of temporary lodgipg, 17, exp. i. 

“ that may bp joined with suit for recovery of land, s, 44, rule a. 

, not arie^mg within jurirdiction of court receiving plaint, effect of, 

‘ 8, 57 (C). *' 

be^'staterT in notice in suit agf^inst government or public officer, 
8. 424. 

Causes of action, bar to joinder in respeot of distinct, s. 31. 

• joinder of severa), s. 45. 

* joined by plaintiff, defendant may apply to cctnfine suit to soma 
• of, 8.40. 

court may exclude some of, s. 47. 

, effect of misjdinder of, in plaint, s. 63 (/). 

Central Provineeff, recognized Agents in, s. 37 
Certificate of serving (j^cer tlUt summons cannot be served, s. ^68. 
of execution of decr\e, s. ^223. 

of , circumstances attei^iing failure to execute decree, s. 223. 
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• • f ' 

Cevtifleate of noK-^tiafaction or part Batinfaotfoii o^ decree, bb. 228, 224. 

of.non-iBsue of order f^i^execiitfon of. decree, *8b. 226, 224. • 
of •jatia^ction of decree by paytnent oat of court, b. 26^. * • ^ • 

^ of vpenfbH of re-nnle, s. 293. • \ • * 

•f court authorizing inortfruge, lease* irsa^of property attached, 8. 806. 

. ui 3L8, 3I9. 

piace^in his poBBesBioiti 

of heir8hy>, •or to collect debts, does not of Hself orfoBtitute holder the 
^ legal repreecntative, «. 366, exp. ^ 

oy Becretaiy to government, of oonBent to stitt against foteign/atate, 
s. 433. • ^ ^ 

fitness of case for appeal to queen, ss. 595 fb), 600. 
ns to filnesB, te accompany petition fdT leave <b appeal to queen, * 

oMion-aatisfaction of decree, form of, sch. iv. 134. * * 

of sal laud, form of, ach. iv. 160. ^ • 

Certificates, high cqivt's j^ovv^r to regulate grant or refusal* of, aby^ subordinate 
courts of nnal at^peflate jurisdiction, s. 612 (5> 

Certified copies of judgmontfand decree to be furnished to parties, s. 580. 

to be sent to court passing decree appealed 
against, s. 581. 

Certified copy of decree or effdor of queen to accompany petition for its enforce* 
ment, s. 610. 

Certifying to court which passed decree, fact of its execution or non-execution by 
• • other court, s. 223. 

Change of pleader, form of notice of, sch. iv. 119. , 

Cliaracter of holders of orosR-decrees,,246, exp. fi. ^ 

of partie^to chiiius, endorsements of, sch. iv. 115. 

Charge on thing claimed in inter pleater-suit, |i^ovi8itm*for plaintiff’s costs by giving 
him, 8. 476. • • • ^ ^ 

of amount paid by party interested in land ‘or tenuje l•'^^iutt, on default by 
party in possession asjio revenae or rent due, s. 501. 
of offence under Penal Code committed *in case before civil court, s. 643. 
Charter, power conferred on high court by its, s. 6369 
Ghartered*high courts, special rules relating to, ss. 631-39. 

Charter-party of ship, concTse statement of claim for damages for breach of, Boh. 

iv. 114. , . • 

Cheqnes liable to attachment, s. 266. ^ 

Chief controlling i<^venue authority, procedure subject to rules made by, s. 822. 
Cimimsfiinces of application to be declared insolvent, examination as to, s. 350. ^ 
Civil court, exceptioi^ from certain provisions, ef minors and lunatic^ for whom 
guardian is appointed by,^. 464. 

Civil proceedings, rules applied to all judicial Jlj-oSess in, 8. 649. • 

Civil suits triable by courts, s. 11. • 

particulars to be enlpred in register ot^, a. 58. 

entjy in register of, of judgment of appellate court, s. 681. 

Claim under person litigaHug, who deeined«to have, e. 13,Bex. 5> * 

founded on hr' ..'Ju Si British Indian law, effect of foreign judgment sustaio- 
ing, 8. 14 (>«). ^ ^ 

arising out of cause of action, suit to inoludq^the whole, b. 43. 
to property attached before judgment, investigation of, s. 487. ^ 

to more than amount fixed as oosta By rule of court, s. 632. ^ 

• to be involved in decree to allow appeal to queen, b. 696. 

to privilege of exemption from pers^^l appearandb, b. 64f. 

Claimant in ^ood faith, procedure in case o^obstriiotion to execution by, B. 331. 

norii^ possession of property sold in exebiition as pro^rjptor, mortgagee, 
lessee, or otherwise, pupcediire in caA of .obstruction* by, s. 335. 

Claims that may be joined with suit for recovery « land, §. 44. 
not payable out of proceeds of sale, Leas^&c., s. 326. 
of defendants, statement us to, in plaint jL interpleader of, s. 471 (5). 

^ ^ . O. P. 70. 
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Clerical error apparent on face decree, application for reviewrin'case of, s. 624. ^ 
Closed, wh2n applmtion for leave to appeal to^q6ecD to be made if cpurt is, s. 599. 
Co-de|endant^ii&y be guardian for suit, s. 467. 

Coin or (Srufi^sDoy-notes attached/ paymeDt of, to persons eflhtle^ under decree, 
^ 8. 277. ^ V " ^ ^ c 

Collection of rents and promts of property in si?it by*receiver^ s. 603. 

Collector defined, V. 2. ^ , 

qpplicatian for^attclMnent of land registered in office of, 8. 236. 
to make Partition* or separation of share of reveu*iie-paying estate, 8. 265. 
, ^ exception of cases in which execution of decree is tran8ferreG|.to, a. 287. 

« V * nifty 1^0 a^'thoinzed to provide for satisfaction! of decree by temporary 
c ' jiUonation or management of land or share, s- 326. 

of district, notice to be delivered to, or left at office of, befor^auit against 
secVetary o5i! state, s. 424. * 

f ^ appaintment of, as receiver, s. 504». 

Collusion ^between executor and debtor to estate, n. 50, ill. ; • m 

plaintifE ai/d defendant in interpleader .equity . disclaimer of, in 
• plaint, 8, 471 (c). 

Commanding officeiy authority by military man' to ime and defend to be signed in 

presence of, s. 46b. 
by, to sue jind defend, s. 465. 
defined, s. 465. 

of military man being a defendaht, sending copy of summons 
to, 8. 468. 

to back warrant with his signature and to cause arrest, s. 469. 
Commencement of suit as against defendants added, s. 32. 

, of suits, s. 48. 

, of suit, application for injunction after, s. 493. 

Commission oi’ receiver dperned a distribution, s. 356. 

examination of paiiper b^Y, s. 406.“ * 

costs of examination f7y, of person 'claiming ea.emption from personal 
^*^‘J^»eai;ance, s. 641 .* 

earned as auctioneer, (5Jtto>a broker^ &c., concise statement of claim fpr, 
sch, iv. 114. 

to examine absei^f witness, form of, sch. iv. 156: 
for local investigratioii, sch. iv. 157. 
to examine accounts, sch. iv. 157. 

Goramipsioner for local investigation, procedure of, s. 393. 

for examination of accounts, proceedings and instructions to be fur- 
nished to, H, 395. ' 

deemed u court of civil judicature, s. 399. 

for examination and adjustment of accounts, ..doing by registrar or 
** other officer of acts \i'hich may be done by, s. 637. 

Commissioners for partition, pidctjd^re of, h,,396. 

Coinriiissiona, provisions relating to, s. 386-400. t, 

Coinmit'n,ient to jail of person obstructing execution's. 330. 

in default of finding security, s. 481. ^ 

CominuDicaCiou with .government in snii^; against it, tim^ to be allowed for, s. 420. 
Companion of -party, ‘exaininatiun of, s. 118. 

Compelling atteiidejce^jf wiVnesses or production doenmeiBts, s. 148. 

Compelling decree-holder to ce ratify a(l]ustment, appeal from order, s. 588 (A:). 
Gonipen^tion for wrong to immoveable pr<ip«M’(y, place of suing for, s. 16 (s). 

for wrongs to perhon^or nroveables, place of suing for, s. 18. 
for wrongs to iniinoveable property, ..service on mgent in suit foe, 
' B. 77.^ 

statement of amount ofrin application for execution, s. 235 (^). 

tp decree-lioldcr^’ss. 259, 260. 

for loss of caste, ^bar of panperysiiit for, s. 402. 

for improper an^ts or atiachments, s. 491. 

claimed or not, ii^ suitr for restraiiling breach or contract or other 
injury, s. 49^ 
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• ^ J , 

Compensation to plaintiff out of proceeds of property sold in case of disobedience 
^ of injunction, s. 493. • ‘ • 

to defendant for groundless injunction or in case oi ftglifr^ of plokint- 
; ^iff, s. 497. . I . • 

• • for breach of contract, plaints in stii^^i^r. sch. iv. 56-70. • 

upon w\|pngs, pIi;.lDt8 for, sob. iv. 71-93. ^ • 

Compliance with summons to prodiitffe difcument how made, s? IftJ) 

Compromi8*of suits, s. 375. ' • * f 

or agreement by next friend or guard fan, *8. 46®. 

Concealment by insoltrent, effect of, s. 369 («). 

Concise statement of case tg^ bo contained in judgment, s. ‘203^» 

Concise statements in lityi of copies of lengthy plaints, s. 58. * 

copies of, to accompany summons, s. 64.* 
y forms of, sell. iy. 114. • 

Concurring judges to date and sign judgment in appeal, s. 574. 

^^ondj^tion in life, fine to be according to, s. 170. 

CoDOitious on^ud^menVdobtor, power to impose, s. 240. • 

placin^e^^ns appealing to the queen %n*ler certain, *8. 608 Qt), 

Conduct of suit, power of cburt' tu? giving of, 8. 32. ^ 

of sales in execiitiouf s. 286. * 

dispaupering of plaintiff guilty of vexatious or improper, s. 414 (a). 
Confirmation of sale, ss. 12, 314. 

Oontirmiug sales, appeal froinfonlera for, s. 588 (rn). 

Consent to joinder as pluiniiff or as next friend, s. 32. 

of decree-hohier to order as to payment of instalments decreed, s. 210. 
ofrjiyjlginent-debtor as to time of sale, s. 290. 

of parties to continuance of .suit against assignee to whom interest has 
passed pending suit, s. 370. * 

of party against whom evidence is offered, to reading of depcrtiifTons, s. 390®. 
of district jtidge to issue of grarrant of arreot^in *suit against government 
or public <4^icer, s. 426. • • 

of govorniiient to execution of decree against foreign Cki* chief, s. 433. 

to suit against foreign sti^e, s. 433. • 

of court to statement of spefiial case oy arliitrators, h. 517. 
in writing, of advocate-general, to institutioD of suit relating to publio 

• charity, s. 539. ^ 

Consideration, di'^olosurc of defence or facts necessitating proof of, s. .533. 

which has failed, concise statement of claim for money /aid for, seb- 
iv. 114. • 

Construction of do(jjjment, reference ttfliigh court in case of doubt as to, s. 617. 
Contempt towards arbitrators, punishment of, s. 5 '3. 

Contents of verification of plaint, s. 52. « • , * 

of judgmentS^ of courts other than small cause courts, s. 203. • 

of decree, s. 206. ^ \ • 

of aj:)plicatioQ to be declared msqlvent; s. 345. 
of pauperis application for permission to sue, s. 403. • 

of memoraodum of appeal, s. 541. • 

of D(ffice to respoudent of day of Rearing appeal^s. 554. ^ 

of»memorari.f>i'^.4lf objections by respoudent to decifee appealed against, 

8. 561. • ♦ 

of judgment of appellate court, s. 574. 
of decree in appeal, s. 579. * 

Contesting case on ground not staled in momorandum of appeal, s. 542. * 

Contingent upon opinion of high court, passing 'decree or order, s. 618? 

Continuance of attachment sulrjechto claim oi^incumbranqier, s. 282. 

of breach of contract or other iitjury, injunction to restrain, s. 493. 
m connection with court, of judges of lyhose decree review is applied 
. • for, 8. 627. I •• 

Continuing obstruction, procedure in case of, s. 33(tf * 

Contract joinder o® parties liable«)n same, s. 29. / * 

plaints in suits for compendation for'br^h of, sch. iv. 56-70. 
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• \ . _ < 

Goatract to employ, plaint in auit for breach of, ecb. iv. 60. ^ i 

• ^ \rhere einj^oyinent never ^o()k effect, eob. iv. 61.,, 

« .to^^yjrve, plaint in oruit for breach of, sell. iv. 62. 

Gontrllry^4i|}aw« or usage having /force of law, deeit^ion being *a^ ground for second 

- • * appeal, s. 584 (a). r 

effcotfpf decree, against which pauper 
' applies for leave t6 appeal beiqgi 
.V . , • 8. 692, ^ 

Contravention of pi'ovisi^nn relating to applications for revibWj^ s. 629 (a), (5)* 
Contribution b/> surety, concise statement of claim for, sob. iv. 144. , 

' •'by co-debiQ.r, concise statement of cKiin fgr, sch. iv. 114. 

* « concise statement of claim for general average,, sch. iv. 114. 

Conversion of idsolvenl'a property into money, a. 856 (a). 

of immoveable property, plaint in suit for, bch. iv. 74. 

Conveyances, execution of decree for execution of, s. 261. 

Copies of plauit to be furnished, s. 58. 

oH concise statementsdo accompany summons, s. 66. 
of ^octiineAts produced t1>r inspection, taking of, s. ^o,!. ^ 

^ effect of inclusion of, in'unhlavits, a. 196. 
of judgment and decree,- grant of, to parties, s. 217. 
of exhibits in court whose decree is appealed uguitist, h. 550. 
of record in appeal to queen to be given to parties, s. 608 (d). 

Co-plaintiff in pauper-Huit, payment of costs by, s. 41'2. 

Copy of entry in nhop-book to be filed, s. 141. 

return of recorded documi'Ot on delivery of certified, s. 144. 

of decree, sendiug of, with decree for execution by other court, ^s. *223, 224. 

of warrant, delivery of immoveable property by fixing thereon a, s. 264. 

*of prohibitory order, publication and communication of, s. 268. 

' » publication of, s.*274. ^ 

of summons to be fient ta commanding officer of military man being a defend- 
ant, 8. 468. « ^ V ^ • 

of ordeu2^^ipeal to dccomp^ny order of remand, s. 562. 
of record toSiccCunpany appq^l to queen, deposit of cost of, s. 602 (5). 
of warrant or order for arrest or attaclimint outside of court’s district, s. 648. 
Copyright, concise statement ^f claim for damages for infringement of, soh. iv. 114. 

cases, form of injuction in, ech. iv. 166. • 

Corporation or company where deemed to carry on business, s. 17, exp. 2. 

injunotioo directed to, binding on members and offioers, 
8. 496. 


Corporations and companies, suits by and ag&inst, ss. 435, 436. « 

Correction of record of evidence, s. 182. « 

« of judgment confined to verbal errors or accidental defects, s. 202. 

Correctnearj of translation of judgment to be ascertained, s. n73. 

Corruption or misconduct of arbitr^or, \«ettiug aside award ft>r, h. 521 (a.) 
Co-eliarer entitled to preference in biddiqg for share of undivided esii^te sold in eze- 
I cution, s. 310. 

Cost of serving notice, effect of failure of appellate to deposit, s. 557. 

of prjpting in India copy of recor^i in appeal to queen, s. 662.^ 

Costs in case of stsCjjr or proceedings, order as to, s. 20S *' 

occasioned J^y joining* person not entitled to relief, s. 
in cases of 'exclusion of some of causes of'^ction joined, s. 47. 
occasioned by amend melit of plaint, s. 53. 
i& case of service not in due timeiby plaintiff’s default, s. 100. 
whore defeodant heard at adjonrneo hearing, s. lOl. * 
in case oi%ex-part^ decree set aside, s. 108 c ^ 

saving of pleader’s lien in resj^Cct of, s. 111. 
caused by ameudment of written etatement, s. 1 16. * 

of inter^gatories, s. 12||. ^ ^ 

of proving documents xhi allowed in absence of nnrioe, s. 128. 
of adjQurnmentefj; s. 1^6.\ t> « 

and fine, aitaobmnot of >nB^o^iDg witnom’s property to tiover, «. 168. 
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Costa of attachiilei)^ when witness out of the w'ay appears, ss. 169; 170. 
of affi^&rits, 8. 196. • • , • 

statement in dt^cr^e as to, s. 2O0i 
of suit tj|f» einArce right of pre-emption, e. 2|14. 
provasions rel|fiiig to, ss. 218-22. * I • • 

awarded, stateAent as t4f, in iuiplication for execufion, s. 2^ (A). * 

of r^lifbtion of assets in e^fecut^oii, tied notion of, 295./ • 

of publication of SLile-pruclaination, s. 289. . I - 

in suit, subsistenCe-inouey to be, s 340. * • • 

in ca^e of setting asiile abatement or dismissal, s. 371. 

of withdrawal (if*snit, rt. B73. # • ’ *•* 

of full sii^isfaotiori of plaintiff's claim by deposit in court, 9. 3*/!^. . 
of further claim by plaintiff when sum depoAfod in uburt is udjud,;« I 
to be in full satisfaction, s. 379. • * * 

when pauper succeeds in suit, s. 411. 

, of governwsnt in opposing application to sue os pauper to be p*aid bdfore in- 
stifuti^t ^ordinary stiii,'s. 4 IB. ^ • • 

of application, tp sue as pauper and of iuqniry into pau{>erii!vn are costs in 
suits, s. 416. • • \ ^ 

in suits by minors, s. 440. 

of plaint for minor filed without next friend, s. 442. 
of order affecting minor obtaineil without next friend, s. 444. 
of suit or application %baiidoiiiM] by lute minor, incurred by defendant or 
respondent, or paid by next fiieiid, s. 452. 
in case of dismissal of co-piaiiitifT, late minor, h. 454. 
of duvasonuble or improper suit by next friend, s. 455. 
in case of removal of guardian f<ir suit, s. 458. ^ 

of Htakediolder sued by dofen<lunt in interpleader-suit, s. 476. * 

of atiachnier^t bofore judgment* s. 488. ^ * * 

of arbitration, power t(t make airdcr as to, s. £491 
in summary suit on negotialde iiistniin^t^s. 532. 
security for, in summary suit on negotiable iustrtimenL s.*53f 
of decree-holder, payment of. out of msedvent's assets, s. 536 (c). 
of appeal or original suit, or both, s. 5a6.' 
on re-admission of appeal, s. 558. 

on iPeheariiig of appeal decided in absence of respondent, s. 560. 
of appeal and of suit^ statement as to, in decree in appeal, s. 579. 
of respondent, security for, to be given by applicant for leave tO appeal io 
queen, s. 602 (a). ^ * 

incurred in British India in coifnection with appeals to queen, high court's 
• power to rt'giilate recovery of, s. 612 ^i). 
of reference to^ high court, s. 620.» • . * 

in case of restoration of rejected apjiHcntion for review, s. 629. ^ 
order for execution of decree except* as s. 634. » 

so* fac as relates to, s. 6%4. 

of examining by commission person claiming exemption from personal ap- 
pearance, 8. 641. ^ , * 

of urreA or attachment outside of cqnrt's district, ^ 648. 

CountersigiTature of man's authority to sue and defenv^, s. 465. 

Court of grade highei^or lower than that competent tc/try, sffea( of institution of 
suit in, 8. 57 (a). * 

^ may require written statements, s. 112- ^ * 

power of, to amend, reject, or return^ written statements, s. 116. ** 

written statement in place of one rejecteci, not presentable unldlBS called for 
by, 8. 116. • . , » • 

power of, to order discovery, s. 129. # 

• pruduction of dociitnents, f . 130. ^ 

duty of, &s to questions objected to and allowed, s. 187. * . 

power of, as to grant and apportionment of wst8,*8. 220. 
by which decree may be executed, s. 223. / * 

receiving decree for execution, 6Ueg ox copies by, s. 225. 
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Goart receivi\ig. traasmitted decree, order of other court binding if a, s. 242. 
pay/nent intp,,of money payable under doeree, s. 257. ^ 

„ of, to deeree-holder, under decree, s. 258. 

^ e^b<c:^[^aa by, of duplict^e fit conveyance or endor»dinei:^ on failure o£ 
j»dgment-debtor„8.r2ql: . ' 

exception o£ properly* deposited in, or in custv^fly of, 8t^^68. 
payment irKo, of attached- debt, s. 263. 
bringing int^*, of attacheu instrument, s. 270. 
attcCchiiient of property deposited in, or in custody of, s. 272. 

■which psised decree sought to be attached, notice to, 8.'273. 
property not in Qg/itody of any, and attached* in e:^ecaiiou of decrees of seve- 
' • ral courts, s. 285. ’ , 

bringing before,^ person arrested in execution, ss. 336, 337. 
to fix siibscstence-ailowance, s. 339. *. 

publication in, of application of insolvent, s. 347. 

power 'of, to reject application to be declared insolvent, s. 351. , 

effect of shewing befoti,?, sufficient cause for delay in auplicatibn, s. 368. 
to whic^^ corintniHsion may\je issued, s. 386. ^ 

receiving coriMnission, to examine pursuant Iheret'o, s. 388. 
appointment of arbitrators by, s. 507. ^ 

of umpire by, s. 611. 

of person to arbitrate under agreement of parties, s. 523. 
to receive application for filing of award in arl>itratiuD without iulcrventioo 
of, 8. 525. 

for filing, agreement to submit case, s. 529. 
power of, as to staying execution of decree, s. 545. c«. * 

passing decree may r»*quire security in case of order for execution of decree 
' under appeal, s. 546. 

* ‘ appealed against, notied* to, of registry of appeal, s. 550. 

whose decree is a^^pealeti*. against, coufiripatiun •.)£ decisioh of, witiiout notice, 

, • . t.561. 

^ ^ notice to, of day of hearing, a. 563. 

which shall takb additional evidence admitted, s. 569. 

consisting of more than two* jdiiges, dc6ision of appeal heard by bench of 
two judges of, whore they differ, s. 575. 
passing decree appealed against, sending copy to, of judgment a.id decree, 
8. 581. » 

to execute decree of appellate court, s. 583. 

'subordinate to *bigh court, appeal to high court from appellate decree of, 
8. 584. « 

to which appeals from orders lie, s. 589. 
which is to inquire into paupewsni, p. 593. 

to viliich application to bo made for leave to appeal to tjjiieen, s. 598. 

queen's order is |o brj ti^uismitted for enforcement, s. 610. 
to be applied to^ for enforcement o| qUeen's order, s. 610. 
bearing application for review being equally divided, rejection in case of, 

• s. 628. 

procedure ns to offene'es committed in case pending before, s. M43. 
powers of, ns^o assessors* fees, s. 645 A. ^ v 

, subordinate to districb’court, arrest and attachment by, under process of other 
court, 8^ 648. » *' 

Oourt-fee, remission of, on fresh institution of suit in other court, s. 21. 

• for process, levy of, s. 93. t» 

for serving summons, offset of non-payment of, s. 97.. 
not chargeable, to pauper, s. 410. , * 

Court-fees, power to prescribe scale dt^s. 95. 

when pauper succeeds or fails, recovey of, ss. 411, 412. 

Court-house, sei^fce by fixing Ql.»py of summons on, s. 82. ' 

publication of^profcibitory order in, s. 274. 

of judge oldcriug X^le, time of sale tc be reckoned fi^om date of pub- 
lication of notice itf, s. 290. 
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Court'houae, pubUc^on in, of collector’s notice to decree-holders, s/'sis. 

, of sch^file of debts, ^.^52. ^ • 

of notice of day of hearing appeal, s. ^ 

Court of appeajg wftMrawal of suit pcndinp^ in, s. !25. / "7® * 

Court of dl«il judicc^urp, commissioner deemed % s. 399. • 

Court of first instanc^ withdr^^ral of suit pending in, *8. ■25. * * 

Court of wiu'dst exception from cerfiiin {Irovisions, of ininors^and/unatfcs for whom 
guardian or manager is appointed by, s. 464. * , . * ^ - 

Courts, suits for immoveable property in single district, btit within jurisdictions of 
^ several, *8. 19. • 

subordinate to same appellate court in any of whicdiiSU^ may beiinStitl^fed, 
procedure jn ^aso of, s. 22. • • ^ 

In which suit may be instituted being aubordinafe*to difteront* appc^ te 
^ * courts but the same t^igh court, procedure in^caso of, *8. 23. * 
other than small cause courts, franning of judgments of, 203. 

^ dealing with property attached under decrees of several, s. 285. * * 

empowered^b,^ provisions as to receivers, s. 595. • 

to which p?o visions as to summary suits %n negotiable 'instruments apply, 
s. 638 (c). " • % 

authorized to hear ap’,»eals, appeal to, s. 540. 

exercising original jurisdiction, appeals from decisions of, s. 540. 
of original jurisdiction, appellate courts to have powers of, in appeals, s. 682. 
in British India, rulos^egarding appeals from, to govern appeals to queen, 
a. 595. 

in which high court rules are to have force of law, s. 612. 
of Tfin»l appellate jurisdiction subordinate to high court, power to regiilato 
grant or refusal of certiBcatos by, s. 612 (5). 
beyond British India, service of summons issued b}^ h. 660A. 

Creditor, attachment of debt by prohibiting recovery by, s.^ 268. 
administration by, phint in suit for, jsch. iv* 1^)5. ' 
to administer estate, concise statemenl; d claim of, sch. iv, 114. 

Creditore, statement as to, in application of insolvent, s'! 345. -» 

service on, of notice of ayplication^f linsolvent, ss. 347, 343. 
to be heard on application to be detnar^d insolvent, s. 350. 
staitcincnt and proof of debts by, s. 352. • ^ 

Aiot soiled uled, admission of, s. 363. « 

scheduled, altcrativfn of schedule on application of, s. 353. 
to be heard on application to alter schedule, s. 353. 

of discharged insolvent, liability of his property td attachment ponding 
satisf’action of decrees held by, s. 357. / 

SBuit maintainable by assignee or roccivei of bankrupt or insolvent p^intilf 
for benefit of, s. 370. . f ' 

temporary injunction in case of intention to defraud, s. 492 (5)? 7 
Criminal jurisdiction, saving of, s. 616.^ ^ \ ^ 

Cross-claims upder same decree, execution^in case of, s. 247.. 

Cross-decrees between same parties for money, execution of, s, 246. ^ 

Cross-examination of defendant's witness, exception of dpunments produced tbr, s. 63. 

giving evidence by affida'^it not to be authorized wlure witness 
• zuetfuiied for, s. 194. '•'* 

powpr to order attendance of declarant in sfiida*vit for, s. 19&. 
of applicant t<i*ue as pauper, or his agent, s. 409. 

Cro«Mint, set-off has effect of plaint in, s 111. * 

Current business of court to be considered i<i fixing day for appearance, s. 6\). 

- • day hearing appeal to be fixed with reference to, s. 552. 

Custody of attached property, s. 269. ^ * * 

of puldic ofiiccr, attachnionL of negJhiiahle instrument not in, s. 270. 
of officer exeeiiiing warrant of arrest, poweA to leave upplicapt to be declared 
iifsolvent in, s. 349. ^ ^ . 

of court, placing in, of thing claimed in i^cr pleader-suit, s. 472. 
or manai^mont of recei^r, placing propedEy in suif or under attachment in, 
s. 603 (c). / 
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Damages fur t>rcacl< uf contrao^ under which property ia held, xoii^er of elalme to, 

#. 8. 4^ rule d. * * . 

. a^'^her claims, concise statements of claims for, sch. iv. il4. 

Dangler damage, or alic'hatjori of property in dinputefib 8u)t, temporary in* 

! jiinctioD in cas^ 492 (a). 

Date of production endorsed '’ou admitted documents^ s. 14L#/ 

of d*‘cr*e, sViOS.' • * ^ ' 

of warraiit.for execution hf decree, s. 251. ' 

of p'roftr^niation to betendorSed on memorandum of appeal, 8. 548. 
of Hecn'*f»iii appeal, s. 579. * 

Dating* of .judgtnont. h.„202. « ^ 

' • ' iu appeal, a. 674. ^ 

of decreb in appeal by judge, s. 579. 

Day for appearuace of dtfendant, tixiug of, a. €^9. 

. judgnierit-dohlor may be arrested on any, s. 3.96. 
foi^appekranee and answer in suit against government, s. 420. 
for heuriog appeal, hxiug.of, s. 552. ^ 

, re^ored application for review, appointinen'l; of,^s. 629. 

Death of judgment‘dchfor before complete exoeiuiOn or’ decree, s. 234. 
marriage, and iriaolwncy of parties, ss. 361-72* 
of deponent, rending of deposition in coso of, s. 390 (a), 
of guardian for anit pending suit, appointment in place of, s. 459. 
refusal or neglect to act, or incapacity of arbfLrator or umpire, procedure in 
case of, a 510. 

marrifige, or insolvenc}’ of parties to appeal, s. 582. 

Debt, statement of amount of, in uppUcatinn for execution, s. 2.95 (p), 
not spcureil by negotiable instrument, atfachment of, a. 268. 
not extinguished by discliarge of d<‘btor from jail, s. 341. 

Debtor, atfacliment of debt b}* prohibiting payment by, s. 268. 

may pay attached debt into court, s. 2,68. ^ 

Debts liable to attaobinent, s. 266* ' , ' , 

not sccuired oy negotiable instruments, delivery of, to purchaser at execution* 
sale, 6. 301. , 

Decay, immediate sale of attached/ pfftperty subject to, 8. 269. 

Deception or misleading of arbitrators, setting aside award for, s. 521 (5). 

Decision where (imling on fii^st bearing on issues framed is sufficient, s. 154. 
on points for doteriiiinutiou to be contained ir. judgment, s. 203. 
on each separate issue framed, ». 204. 

of suit, coni^iiciiient until, of defendant not giving security, s. 481, 
on maiter referred to arbitration mti being affected by. awarding on matter 

V not referred, correction of award in case of. s. 518 (a). 

V of question of fact or law, reference to court by agreement of parties iu- 
] fi terested in, s. 527. 

of appeal, court not confi^jd to stated grounds in, s. 642. 
on points deteTiniued to be stated in judgment, s. 674 (5). 

V of appeal heard by bench of two or more judges, s. 575. 

■ or onler which dissenting judge thinks proper, to be stated, s. 676. 
being contrary to law or usage having force of law, a gi^iund of second 
nppeat, s. o84 (a). ^ • 

. failing tij dofr»»riniiK* material issue of law or usage, a ground of second 
appeal, a. 584 (5). 

of case, setting forth in memorandum of appeal any error, &c., k.-- "on- 
^ uppealahlG order affecting, a. ,591. 
of 4iigh court, reference o*f que.siion for, s. 617. 
by hig^-i court point referred, s. 619 
on application for review, ^.1(628. 

Decisions of courts of original turisdictioii, appeals from, s. 540. 

Declaration of to iuimoveoifblo property, joining claims with suit to obtain, s. 44, 
rule a. '* . \i 

of transfer *c<> collec^^or of execution of decrees, s. 32b. 
of insolvency, s. 361> 
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declaration as to ^eoution of decrees of courts in native states* s. 

of proportions ha which* objects of charity are entitled, a. 539 J^c), 
Declarations ii&der repealed enactments continued, k 3. • . ^ / 

Decree defined, |s. ^94. ^ •’ 

upd^udmission of defendant in absence of p^aiptiff, s. 102. ' * 

against party ii|i ling to^put in written staMneiits called fm*, s, lf3. 

• to appcfCV, 3* 120. . • / . 

in trftl of issue submitted to court by agreonficut between pities, h. 151. 
against party refusing to give evidence or produce document, 8. 177. 
against several persons transferred to one of them, execution^f, s. 232. 
for iftoney, attachment o5^ s. 273. , , . . . • 

orders having force^of, s. 333. * ’ * # • * 

in favour of insolvent's creditors, declaration of in^lvenc^ deemed to ' 0, 
%. 352. . s , * • 

in case of compromise or satisfaction, h. 375. 

^ against secretary of state or public officer, procedure in ease of, s. 429. * 
for plffintii&^iu suit in which property is attach|d before judgment, re-attacb- 
ment tlnnf chssary in case of, s. 490. • • 

in suit as to ]fth*d pa'^ing ?evoQue to government, or to\|^ure liaffie to tale, 
8. 601. ^ 

on judgment according to award of arbitrators, s. 622. 
in case submitted to court by agreement, s. 531. 

plaintiff in summary G«it on negotiable instrument when entitled to, s. 532. 
in suit relating to public charity, s. 539. 

reversal of whole, on appeal by one or more of several plaintiffs or defend- 
« a^ts, s. 544. 

in appeal, provisions relating to, ss. 579>83. 

appealed against, setting forth error, defect, or irregularity in order not ap- 
pealable when, 0 . 691. • • • 

against whidh pauper {bppltes for leave to appeal. 8.*592. 
appealed againsj^to queen, cmToj^cemen# o£, s. 608. 

of court making reference ; alteration, cancel incnt, or settrng a^de of, s. 621. 
from which appeal is allowed, but has nof been prefeereu, review of judg- 
menf in case 623 (a). 

Is not allowed, review of ^dgment in case of, s. 623 (5). 
in appeal, form of, sch. iv. 176. • 

Decree^holder defined, s. 2. « * ^ 

sending decree to other court for execution on application of, 
8. 223. • 

ordeCjfor immediate exeeution on application of, s. 256. 

• payment to, in satisfaction of decive, out of court, s. 258. 
to be heard on application to be^ecl ired insolvout, s. 350. 
not barfed from applying tor sale of pfoperty attached bq^o/ 
ment, a. 489. ^ \ • 

Decree-holders, division of proceeds of'executimi-sales ai 
notice to, by collectors, 8.*323. 
division amongst, of balance of sale-proceeds, s. 325. • 

Decrees other than for money, attacbment of, s. 273. * 

of several ooyrtsL^^nliog with projlerty attached findw, s. 285.* 
power to declare transfer to collector of exec^tioujof, a. 320. 
forms of, schliv. 127*33t ^ ’ 

Dftj &yn ation, in one place, by person residing in aimther, place of suing for, a. 18, 
ill. (6). • # • ^ 

coneJse statement of claim for damages for libel or slander, sch. iv. 
• 114. • . ^ 

Default of plaintiff causing service not in d^9 time, s. lOu. 
in payment of expenses of witnesses, s. tQ2> 

• of purchase-man^, procedure on, s. 308. « « 

in appearance of defendant {j|Cviog security.^ s. 4^9. 

of pKrsom served with processes in arbitrat^bn-cuses^ punishment of, ■. 613. 
of appearance in, and aefonce of, suit by defendant, a. 532. 
dismissal of appeal for, s. 556. 

« . O. P. Tf. 


mon^, 


8. 295. 


/. 

o/e jitdg- 
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Defaulter in respect of revenue or rent of or tenure iirsut, award against, 


Defa^iltji^^^^chaser answerable for loss on re-siile, s. 293. , c. . 

Defeat oi object of injunction delay, notice to opposite party except, in cade of, 

. 8. 494.* . • \ ' i . r 

Defence by one se^^ral parties in same [nterftst, sf 30. ^ 

striking nut of/ for fr^ilure to answer, &c., s. 136. r 

framin'g of issues not required in absence of, s. 146. 
of le|i|al representative of deceased defendant brought in, B. 368. 
note of authority of government pleader to appear in suit against public 
^ ' ofScee in' which government undertakes, s, 426. 
defence of siyt^ for sovereign prince or chief, s. 432. 
of suit^againsV minor, s. 443. 
in suit on negoClable instrument by defendant, s. 532. 

,, (, not |7rmd/ac2e unsustainable, 8. 532. 

<Jn summary snit, on disclosure of which defendant can obtain lec: 'e to^ 
appear, s. 633. ' v • ^ 

of suit undertaken by government, security not to be required in case of, 

. 8 . 64r. ’ * 


Defendant, though unsuccessful, entitled to costs occasioned by joining person not 
entitled to relief, s. 26. 
power to make plaintiff a, s. 32. 

may apply to confine suit to some of several canses of action joined, 
8. 46. 


appearing at presentation of plaint and admitting claim, no summons 
to, 8. 64. 

« summons to be issued to each, ss. 64, 74. 

„or. plaintiff, power to order perso^ial appearance of, s. 66. 
service of sq/nrnons for all defendants on one, s. 7^. 
effect of appearance of, without ETamnions, s. 97. 
appoaryig at admurneO hearing, and excusing previous non-appearance, 

' 8 . 101 

only appearing, proceib.ir^ in case of, s. 102. 

delivery by, of interrogatories for plaintiff, s. 121. 

appointment of g’fardiau for suit of minor, s. 443. 

notice to, of repudiation of suit by co-plninliff, late minor, 8.'^454. 

power to direct oo-plaintiff, late minor, to i:)e made a, s. 464. 

sorvioo on^military man being, s. 468. 

appearance or defence by, in silicon negotiable instrument, s. 532. 
payment by, into court, of sum mentioned in Biflninons in summary 
suit, 8. 533. 

includes respondent, s. 5^2. 

V * form of statement of, srh. ,\v. 122. 

Defendants not all residing withiU jurisdiotiun, stay of proceedings in case of, s. 20. 
joining of) s. 28. 

added, to bo summoned, ss. 32, 33 

may authorize apy of their number to act, s. 35. 

‘ effect 0 ^ nor,e of, dwelling, carrying on business, or working within 
jurisdiction, s. 57 (c). 

procedure bn non-appearance of some of several s. 106. 

in case 9 f one of several not being at issue with plaintiff, 
B. 153. '^’*>1- 

^ of of one of several, if cause of action sur- 

vives, s. 362. 

ot. death of oge of several, s. 368. 

reversal of whole decree db appeal by one or more of several, s. 544. 
Delay and expanse in obtaining record of other suit, s. 137. 

of execution of decree,, taking of sec/rity in case of, ss. 477, 483, 484. 
notice to opposiU party^xcept in case of defeat of object of injunction by, 
8. 494. \ ^ “ 

application for stay of execution made without unreasonable, s. 545 (5). 
Delivery of documents, suit on, 59. 
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Delivery of movtable property, decree for, to state amount of thon^^aiyable as an 
J altAiiTktive, s. 208. , , • 

of propert)^ second application for eseciTtioa fit ’decre<f for, SJ30. 

• required, application for oxeCution to state whoYiVvr 

of imfhoveabte property, execution of .decree for, ss. 263, 4i64. 
toVurcliasdl^of negrtiuble instruineut tr *otii€tf’ moveable ptoperty. sold 
ip execution, as *299-361. * ^ ^ , 

o^ immoveable property in occupancy of* judgment-debtor, st'SlS. 

• ofi tenant, p. 319. 

to owner, oft money or deliverable thing the subject of suiL b. 602. 
d(*^>osit in court of thipg (the subject of suit) capable of oelivery^ 8. ,602. 
of award, extension of time for, a. 614. •• 

Deinonnoiir of witness Ander examination, remarks respec^g, s. 168. • 

Depart, persons Kiimmoned may, s. 173. ^ 

Departure in contravention of rul^s, consequence of, s. irt. 

Deposit on account of witnesses* expenses, s. 162. • • . • 

' ^ by purchaser of immoveable propertj% s. 306. '• 

and claii* totproperty, forfeiture by piiroiiaser of, s. S08. 
by defendam,*in stiit to^/ecpver debt or damages, 8. 376. * • 

of money or deliverable thing, the subject of suit, a. ^02. 
of negotiable instriifnent with officer of court, power to order, s. 636. 
in appealable court, of records of court where decree is appealed against, 
8. 650. ^ 

of copies of exhibits, s. 660. 

of coats of serving notice, failure of appellant to, s. 657. 
by appellant, of cost of serving notice, prevented by sufficient cause, 
558. 

of coats of printing in India, of record in appeal to queen, s. 602. • 

to be maiie by applicant for leave to appeal to queen, s. 602^2^. 
refund of 4ia1ancc of^ in case of appeal to^u^en^ s. 607. 

Depositions taken under coniinission,^eadingdif, as evidence, s. 390. 

under comibission for local investigation, 8»39d. • 

to bo filed with award, s. 6l6. • • * 

Depriving of goods (household fiMiniture, ^^.T, concise statement of claim for 
damages for, sch. iv. 114. ^ 

Descent, no exemption from jurisdiction by reason ofyvs. 10. 

Description, in surniuons, of document to be produced, s. 163. 

of appellant and respondent to be contained in decree, s. 679. 

Detention of witness more than one day, expenses in case o{, s. 162. • • 

in jail for siibaistence-moq^y, bar to, s. 340. y 

^ of port^'^Q charged with offence, s. 643. ' / 

Determination of right or interest in inimoveabb* property, place of institumn «£ 
SH'it for, 8. 16 (cl).' • • / 

of issue or question on whiqh rj^bt to discovery depends* sf 135. 
of issues at first hearing, s. 15« * • • 

of rights of parties, s. 662i • ^ 

of appeal on return of finding of lower court on issues Referred, 
^ R. 567. • 

^ , lo be stated in decree, s. 679. • • • 

Detriment to public issue of commission in case of pdVsons who cannot at- 

tend court* without, s. 386 (S). ^ 
exemption from appeaijpnce of public officer who can- 
not quit dpty without, s. 428. ^ 

Differenco of opinion, provision for, in reference to two or more arbit^ifitors, s. 609. 

• * on poiat of law, among judges coinposinp^ bench hearing 

■ • appeal,* 8. 576. , • • 

^ among judges hcann^ appeal, signature of decree, in case of, 

Diligence to obtain satisfaction of de^fee, s. 230. ^ 

' in Buitqf, s 623. ^ • 

Direction as to return of commission, s. 386. * 

of court necessary for administration of trust for public charity, s. 539« 
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Directions snbjf^ct-matterfiof appeal to queen, power of to give, ss. 608 

t, 609; • * f 

• ^-ffji^etiforcemont of qii;een*8 order in appeal, s. 610. ^ ^ 

Directop, sK^l-etary , or principal officer of corporation, snbscripti&n of f>laiQ( by, s. 435. 
Disallowance of claitn to reieasS ff* attached property, s. 281. # * 

o.f objections, appeal from order^as tOf s. 588 
Discharge o<f person snnvnonef^ t»n non-payment of his expenses, 8.*^16^. 
of debtor on payment of debt into court, s. 268. 

' of judgment-llebts nof being effected on expiry bf Jease or management, 
^procedure on, s. 324. • 

' 'Of arresl^ed debtor declared an insolvent^ s. SIJS. 

^ of judgment-debtor from jail does not extinguish debt, s. 341. 

of insolvent' Cf ter hearing, s. 361. 

' after transfer of property^ to receiver, s. 355. '• 

effect of, 8. 357. 

of* orders affecting minors, s. 444. . ♦ 

* of plaintiff in intepple^der-snit from liability to dc^ef(|dant, s. 473 (a). 
Disclosure /)f defence in summary suit before obtai,ning, leaver to appear, s. 633. 

of cansa'of action in plaint, absened of* s. 53 (d). 

Discovery, provisions relating to, s. 129. 

objection to produce documents under order for, s. 129. 

S rocedure on objection to, s. 135. 

etermination or issue or question on whiefn depends right to, s. 135. 
of new and important matter or evidence, application on, for review of 
judgment, as. 623, 624, 626. 

Dishonest application by insolvent, s. 359. • ‘ 

Dishonesty, effect of, in respect of errors, &c., s. 288. 

Dishonoured bill of exchange or promissory pbte, remedies of holder of, s. 536. 
Dismissal dr Addition of parties, s. 32. r> 

of suit when sumthohs not^,sorved fs^r non-payment of fee, s# 97» 
whore neither \MAiy appease, st 98. 

«'- when defendant only appears, s. 102. 

for f>1aintiff*8 desalt, setting^aside, s. 103. 
for failure to anc^vdr interrogatories, e. 136. 
to enforce r^ght of pre-omption, s. 214. 
not continued by assignee or receiver, s. 370. • 

effect of, 8. 371. * 

on failure to furoish security for costs, s. 381. 
of co- plaintiff, lute minor, on repudiating suit, B. 454. 
of plaintiff in interpleader-suit, s. 473 (a). 

of suit in which property is attached before judgment, s. 488. * 

compensatiqu to defindant served with injun^ction, in case of, s. 497. 
of appeal for default of appellant, ss. 556, 657 
U appeal 


1 to queen, s. 601. 
136. 


of petition for leave 
Disobedience of order^of public servant, 

* in case of transmitted decree, s. 228. ^ 

' of order to certify satisfaction of decree, s. 258. 

^ enforcement or injiinotioq in case of, 8 493. ^ 

Dispaupering of suitor, procedure on, s. 412. * 

, on yvotion of defendant or government pleader^ s. 414. 

Dispensing with proof of circumstances under which deposition may be read as 
evidence, s. 350 (6). 

* by appellate court with accompaniment of memorandum of appeal, s. 
• &41. * ^ • , 

Disposal of suit «r appea\ return of documents 9n, s. 144. 
at first hearing, ss. 15&-55. 

of property to avoid oi delay plaintiff, ss. 477 (c), 478, 48^, 484. 
by receiver, of rents and profits of pjoperty in suit, s. 503. 
of appeal, stay of' sale of property in execution until, s. 546. 
by court of fiAt instance, of suit, on preliminary point, the exclusion of 
evidence of essential fa*ct, s. 562. 
of case in which reference is mads to high court, s. 619. 

c V 
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Dispute by perso^ dispossessed of property sold in execution of decre^^holder's right 
^o possessiou, s. 332.* > . • ^ 

as to who^s legal representative, procedure intsaae of, 367\ 
opinm^8ion*for iovestigution of matter in, s. 392. ' • • 

Dissent from judgrn^t in appeal heard by mot& than one judge,* tci be recorded. 

8.676. * / i * 

Dissenting^iid^e need not sign deduce fti appeal, s. 179. ^ 

Dissolution of partnership, decree in suit for, s. 2ltf. , . * 

Distance from court exempting from liability to aj)pear in person, s. 67. ’ 
o^residence in relation to obligation to attend in person, 8#176. 

Distraint or attachment, place of suing for property actuaUy under, s. 16 (/).* * 
Distribution among scheduled creditors, of balance of insolvenVs assets, s. 336r (d). 
District dejined, s. 2. • * 

*suit8 for immoveable property within jurisdictions of different courts, but 
in single, s. 19. 

Disfsict cou^ defined, s. 2. * * • * 

p(^?e]ito declare which of two officers with concurrent jurisdiction is 

8- 4* . * ■ . . 

procedure where touit in which, out of several , *8011 may be brought, 
is subordinate to, ss. 23, 24. 
power of, to withdraw and try or transfer suits, s. 25. 
sending decree for execution by other court through, s. 223. 
receiving dect%e from other court, execution by, s. 226. 
application to be declared insolvent to be made to, s. 314. 
foreign state to be sued in court not subordinate to, s. 433. 

* s having jurisdiction, institution in, of suit relating to public charity, 
s. 539. 


procedure in case of arrest or attachment by, under process of other 
.^coiirt, 8. 648. ' , • • 

District courts invested with powersgas to receivers^ sf 505. 

Districts, suits relating©to irnmove<fi)le«prope'^y in different, s. 19. 

Diversion of water-course, plaint in suit for injitpctioti Ugainst, dch. iT{. 102. 
Diverting water-course, plaint in sujtfor, sch. iv, 81. * 

Divided, rejection of application for review wh^ judges are equally, s. 628. 
Dividend, attachment prohibiting receipt of, s. 268. » 

or interest payable on property to be attacljed, s. 272. 
on share sold in efxGciition, prohibitory order as to, s. 301. 
on negotiable instrument or share sold in execution, realization of, ];>y 
court, 8. 302. * 

Division of proce^xls of execution-salfes among decree-holders, s. 255, / 

•into consecutively numbered paragraphs, of cTse for opinion of/court, 
8. 527., . . / * 

Division court, bar to appeal to queen from cwtain judgments of judges»of/ s. 597. 
Document, statement in summons whether^pei%on-iis required to produce, s. {16^ 
dpty of persons suminone(f to,givo evidence or produce, s. 172. 
consequence of refusal to give evidence or produce, s. 177. • 

relating to property liable to seizure, power to require prodsiction of, 
267. , • * 

Required to>e£^le appellate court to pronounce juitj^mont, production of, 
8. 568 f,5). \ 

appeal from order on^refusal to give evidence or proauce, s. 588 («). 
offered in evidence, procedure in case of*offonce relating to, s 643, 
Documentary evidence to be in readiness at first hearing, s. 138. » 

, • production in appellate ‘court of additional, 8.*568. 

Documents not in possession^!* power of pliuntifiE, stateir^nt as s. 60* 
excepted from application of section, s. 63. 
to be received by ceiirt, s. 140. ^ - 

prbvisions as to, applied yi material objects, s. 145. • * 
produced, framing issues on contents of, 8.»147 (c). 
powlrs of commissioners as to, s. 398 (6). 
to be filed with award, s, 616. * 

Door of room containing property liable to bo seized, power to open, s. 271. 


i 
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Doubt as to icoqd fdith of defence in summary suit, s. 532. r 

as to question of law, reference to ^ijfh court in casd dv, a. 617. 
on t{n(rdtion«»f law or nsa'^e having force of law, or construcSiion of doon- 
' t " ^ meht, statement of ctse under, s. 646. , f' . 

Drawer against acceptor, plaint in 8|fit of, sch. iv. 37. • v 

, pTaiift in swit of piiyco Uglinst, for non-acceptance, scljf iv. 41. * 
accep^:or,Vnd indorsee against, sch. jv. 46. ^ 

Drum, proolam'ation of decree b^^'beat of, s. 264. t* 

of p^o^iibKory order by boat of, s. 274. ^ 

^ of transfer to purchaser of immoveable property in occupaney 
« , . of tenant by beat of, s. 3 Ip. ^ 

Durut/on />¥ attach men f,* limit to, ss. 259, 260. '• 

• of for(M of ajjjclunent, s. 268. * 

of attaqliinont in case of disobedience of injunction, s. 493. f ^ 
of injunction, (fiscretion of court as to,*H. 493. 

Dut^ of , persons summoned to give evidence or produce document, s. 172. 

of tf’oeeiver of insolvent’s property, s. 356. ^ ^ 

of next friend, effect of^’ne^lect of, s. 446. • f 

removal 6f gu|irdiun for suit for neglect qf, s, 458.* *' * 

Dwelling-house, plaint for trespass in entering, sch. iv. 72. 

EfiEect of plaint in cross-suit, set-ofE has, s. 111. ' 

of conveyance or endorsement executed by court, s. 262. [*»ch. iv. 114. 

Ejectment, concirBe statement of claim to recover poi|ses8ion of house in case of, 
Election of minor plaintifE or minor on whoso behalf application is pending as to 
prosecution of suit, ss. 450, 452. 

Enforcement of decree within three years, s. 230. , 

of injunction in case ot disobedience, s. 493. * 

• of decree on award of arbitrators, ss. 522, 524. 

f. <?f award in arbitration without intervention of court, s. 526. 
of decree in ca^e (tubinitted to court by jigreomcnt) s. 631. 

in summary scit on ne^ojiiable instrument, s. 532. 
of orders of q^ieeen, s. 610. * * 

of qiioeiVs onlers, appeal from orders as to, s. 611. 
of provisions ot cb flNV, high coir/t’s power to regulate, s. 612. 
English, taking evidence in, s. 185/ 

Enquiry as to service of sumvions, s, 82. ^ 

Entry in book relied on by suitor, to be produced, a. 62.^ 

on land or building, powers of commissioners as to, s. 398 (c). 

* upon or into land or building, for inspection. &c., s. 499 (5). 

V of judgment of appellate court in regi84j('r of suits, s. 581. 

BquiCV^ enforheable by judgment-debtor, transferred decree held Subject to^ s. 233. 
Eiron^us, effect of decree against wjiich pauper applies for leave to appeal being, 
^ ^ 8. 592. t 

Error, cciTection of award containing/ ibwous, s. 518. 

* defect or irregularity in deci^on or order, not affecting merits of caso or 
^ jurisdiction uf court, reversal, variation, or remand on accoAnt of, s. 578. 
or Refect in procedure producing error or defect in decision upon merits a 
ground of second appeal, s. 584 (c). # 

defect or irregn larky in order not appealable, setting forth of, iq memoran> 
dum of appeal, s. 591. * 

Errors in decree, cdVrection ot, s. 206. « • 

mis- state in ents or omissic^s in sale-prochunation, indemnity for, s. 286. 
or,attempt to escape from custody^ penalty for, s, 651. ***'“* 

Establish title; and recover routs, concftie statement of claim to, sch. iv. 114. 

Estate paying revenue to government, partition or sopkiration of share of, s. 265. * 

of deceased sole or sole-snrvivkig plaintiff^ award to defendant of costs of 
suit recoverable out of, s. 368. , 

of bankri\pt or insolvent plaintiff, costs awarded to defendant proveablo 
against, s. 370. , ^ 

Estimate of cost of tranreribing record, high court*^ power to regelate, s. 612 (e). 
Estimated value of siibjcct-iiiatter, ui^to which case is submitted to court by agree- 
ment, s. 528. 
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Estimation of aiAoiMit of moneys payable in Indiasunder queen’s x>r3er in appeal| 
expreseec^in Britinh currency, l3.*610. « “ , ^ 

Event, reneouR stated for direction that costsCshalf not follow, s. 220.' • 

Evidence service »ff suininons, s. 90. • , ^ • 

aociimoQt^not produced on notice nof given in, s. 131.* 
adjournnieift for fiiatlier, 165. * * a. * 

ji^gAient in case of either pafty failing ti^prodiice* s. 165^^^ 
statement in summons whether person is required to give^ s. 163. 
person present in court may bo required* to givh,*8. 166. 
talcen by judge dying or reinov’ed before close of suit, s. 
receiving as, of TOiniirissioner’s proceedings, &o.,*8. 3^6. • 

of pauperism^fixing day fur receiving, s. 408. 
pi^wers of court to order measures for obtaining, V. 499 ^c). 

^failure to make award ir.>time for want of, s. 614. '* 

to be taken in case remanded, s. 563. i ^ • 

tul^g of, by cha;*tered high courts, s. 633. * * ' ' 

uua doqvlnf|pts to be sent to magistrate ip Ccise of charge of ofEence, s. 649. 
form of 8iij:ivnoi:\ji to„attend and give, sch. iv. 125, 126. , > 

Examination of attesting witnes'd to'Verificutiou of plaint, s. 52*. 
of documents produced, s. 62. 
of ofheer serving suiiuiions, s. 82. 

of witnesses to signature of written statements, s. 115. 
of parties and |:Keader8 by court, ss. 117-20. 
of witnesses or documents before framing issues, s. 148. 
of serving officer in case of non-service of summons, s. 168. 

* «f Strangers to suit, s. 171. 

of witnesses, provisions relating to, s. 181-93. 
of witness about to lea vo^ jurisdiction, s. 192. 
of perilous for information as to property for sale, s. 2871 
of applicant to t/b declared insolvent, s! Sr50/ 
of commissioner for lAcabinvestigalion, 8.^393. 
of witnesses before commiesioaers^ s. 399. ^ 

of pauper, s. 406. ^ • 

of applicant for order for security, \b. 478-84. 

of partitas in hearing of case submitted tg court by agreement, s. 531. 

' of witness required to enable appellate qpurt to pronounce judgment, 
8 . 668 {bf. 

of witnesses by unauthorized persons, s. 635. ^ 

Exception of property of insolvent fr^m vesting in receiver, s. 534. 

• from liability to attachment, s. 357. 

* of documents from record in appeal to qi>oen, ss. 602, 803. 

Exceptions to admiss^lulity of documents, sa^ng of, s. 128. 

from suits whieh pauper may brin^ s. 402. * 

Excess in plainiitf's claim beyond deppsit in ^isfaction, 8. 379. 

of awa>rd, appeal from decree in, a. 622. * • 

Excluded evidence, directions take, in case remanded, s. 563. ** 

Excluding cause of action, appeal from order as to, b.^ 588 (cl). 

Exclusion of evidence of fact essential to determination pe^^ties, 8. 562. 

T)f documenttHiffom record in appeal to queen, s. 6w (1) — (4). 

Excuse for non-payiii 9 nt of cou^t-fee, or non-appeurahee, ^ec^ of Biiowing suffi- 
cient, 8. 99. 

for default of summoned person, s. 174. 

Executing and staying decrees under appelil, ss^ 645-47. ^ 

Execution of decrees by sm^l cause courts, s. 5. ** 

of agreeiiient between* parties to n^ccept deci8i%n of court, e. 161 (a), 
of decrees, ss. 223-43. 

ot decree, attachment of property of public officer sued to be only in, 
• 8. 427. ^ 

against government or public offiber, issue of, s. 429. 

* against foreign prince or chief, s. 483. 
in British India, of decrees of coilrts in native states, s. 434. 
of decree, continement until, of defendant not giving security, s. 481. 
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Execation of ^3ecr^^^applioatiq|Q for sale of property attached ^>e|Dre jndgment ioi 

of prodhfis, provision^ as to, applied to persons authorized *te enter land, 
* • &c., for inspection, s. 499. . ' 


If rfgreement to re^er case to court, s. 631 (a), 
j' dqctee of app€llatd court, s. 683. 

^^'^ec^ee8 ^n second appeals, s. 587.*^ 

* decree j 


^ , 1 tgainst to queen not to be stayed, s. 606.*^ 

■ of orders of qreeh, s.* 610. 
of Pnal decree, reference to high court in case of "doubt as to question 
' * * . arisiqg in, s. 617. • ^ 

* ** : ot decreib before ascertainment of costs, powor of high court to order, 

* 8. 634 

of 80 < much 0 ^ decree as relates to costs, s. 634. 
of trust, concise statement of claim tor, sch. iv. 114. 

' • of order for ejectment of mortgagee, a. 16. 

Executor, administrator, or hei'r, ioinder of claims by or against, as sbch, witfi per- ’ 
sonahclaims, s. 44, Vule 6. • r 

piaiAt whnt to show in suit of, s. 50, ill. r.' 

‘ plaint in suit by legatee against debtor to estate where there is an, s. 50, 
ill. 

forms of claim to probate by legatee, next-of-kin, executor, &c., sob. iv, 
l55 

form of claim to revocation of probate by legatee, next-of-kin, executor, 
&c,sch,iv. 115(2). 

Exemption from limitation-law, grounds of, to be shown in suit for brjred debt, 

8. 50. 

‘ from personal appearance, effect of, s. 196. 
friiin attachment or sale, s. 266. ^ 
of judgment-debtor from. payments, s. 347. ^ 

of pauper from appearinl'e in court,, s. 404. 
oj^ public officer from personal appearance, s. 428. 
of women- from personal appearance, s. 640. 
from personal appearadco, power of* government as to, s. 648. 
from arrest, s. 642, ^ 

Exercise of jurisdiction not tested by law, power of high court to call for record 
in case of, 8.*b22. 

Ex officio authority to act for government, s. 417. 

• advooa^^general acting, may institute suit relating to public charity, 

Ex when xjourt may proceed, s. 100 (a). 

“ when commissioner may proceed, s. 400. 

, , application by lath minor electing to proceed witlt or abandon, suit, &c. 

, I 8. 453. c ^ 

notice to respondent that on his 'non-appeorance appeal will bo heard, 

.. 8. 5647 * ' ** 

'ji. hearing of appeal on non-appearance of ^respondent, s. 556. 

Expectancy of succession by survivorship, not liable to attachment, j. 266 (ife). 

effect of fa1?Se statement by insolvent as toa^foperty in, s. 359 (a). 
Expense of notic^to parties, of institution of suit by one for all, s. 30. 
of serving process by whom payable, s. 03. 

of proving document?, admission of genuineness of which is rq;^"ed, 

( 8. 128. 

andcdelay in obtaining recfofd of other suit, s. 137. 

of copips of decree and judgment chargeable to parties supplied, s. 217. ' 
of keep exceeding -value, iri&piediate sale of attached property in case of, 
s. 269. , 

of service of application of insolvent, s. 347. 
of publication ox application of insulverit, s. 847. 
of senrice of aotice of application for order to alter 8c^.ednle, s. 363. 
or injury caused by improper arrest or attachment, compensation for. 
8. 491. 
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Bspenee or injury oau^ed by groundless injunction, Compensation for, s. 407. 
of making copies of exhibfts, s. 560. f , * # . • 

of copiesipf juilgment and decree, s. 58(n ' 

qf tnmslatibg, transcribing, &c., in case of tippeal to qiiecp, a. 6O0 (6). 
Expenses witnesses, payment of, into court, 162. . Jl , 

of sale, B, S08. • ^ ^ 

qf cT>inini8sion to bp prepaid into court, 8*397. • 

of noting bill or promissory note for jrioii-acCenlance dr Don-paymont| 

8. 536. * . ^ 

of making copies of papers required by parties in case of appeal, to 
queen, 8. ^3 (a^ •• 

Experiment, power to atitborize, s. 499 (o). • • ^ • 

Expiration pf period of liiiiitutiaii therefor, objection to Admission of application 

* ^ for review on ground of, h. 629 (c). ^ 

Expiry of time allowed for award, effect of, s. 515 (n). • , • • 

« for application to set aside award, s. 522. * • 

Sor iif»peal, staying execution of ii|>p^alable decree before, s. 645. 
limitied foi» applicatipn for leave to appeal to queen* while court is 
closed, e. 599. * 

Express provision as to appeal, exception of, a. 540. 

Extension of code to small cause courts, s. 8. 

of time allowed ip suits against government, s. 420. 

fixed in Simmons in suit against public otficer, s. 423. 
tor making award, s. 514. 

Extract from register to accompany application for attachment, s. 238. 

E\iracts frOiVi documents, effect of inclusion of, in affidavit, s. 196. 

Extraordinary original civil jurisdiction of high court, service of process isEHied in 
exercise of, s. 6B6. • « 

Factor, form of pUint in suit for price of goods so^d j)y,asch. iv. 3. 

concise statement of clairn^ c^ainst, fjir broach of duty, sell. iv. 114. 

• for itioney ^ecoived^ sch. iv. 114. 

Facts to which affidavits to bo confined, s. 196. * « 

and documents in case subnaitted to cpifrt by agreement, statement of, s. 

527. ^ ^ 

disclosed by defendant in summary suit, on \#hich he may obtain leave to 
tippear, s. 5.33. • 

Failure to present v. rilton s*tatoinont called for, procedure On, s. 113. 
of party required to appear in person, r. 120, 

to answer interrogatories or f^omply with order for discovery Or inspection, 
consequence of, s. 136. 

6f parties or any of them to appear, ^roeeduie on, s. 157. ^ • 

to produce co^idence or witnesShs, or to do other act for whicji time was 
allowed, court may proceed in^a^ s. 158. ^ 

^to comply with summons, consequence or,^p. 174. * 

' to eisecute decree to be certified to court passing it, 223. * 

to appear or to answciknutice to show’ cause against execution, procedure on, 
8.^249. • 

to ^certify satisfac^jon of decree oat of court, e. 958. • • 

by reason of formal defect, withdrawal of su^ in c^se of, 8. 573. 
to furnish sec^irity for cpsts, effect of, s. 381. ' 

of pauper in suit, procedure on, s. 412. • 

of defendant to show cause again^ demand of security, s. 479. • 

to give security or findYnesh security, procedure upon, 88. 481, 
• 48af486. • 

to show cause against deifiand of Be<wnt3^, effect of, s. 485, 
of pjaintiff^s suit for want of grouffd, s 4^1. 
of arbitrators to appoint umpire, s. 511. * • 

of agreement of parties as t^nominati(Mi of arbitrator, s. B®3. 
of appe]]|int to furnish yecurity, rejection of appenJ for, s 549. 

to deposit costs of serving notice, s. 557. 
to determine material issue of law or usage, a ground of second appeal, 
s. 5S4 (6). 

of party to appear in person, appeal from order on, s. §88 (^r). 

. O. P, 72. • 
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Failure to fui^iish further secntity or make further payment, ef^cl of, ss. 606, 609. 
ofccoyit ta exercise jfi*rJ«dictioD, po\vei* of high court to caJJ for record in 

• case ot, 8. 622. “ t ' 

of applicant for review to appear, remedy in case of injection on, b. 629. 
False siatonymt by insolvent. ofli^cC of, b. 359 («)• c ' 

Family of rf^crifijant, aervlco of duramons on pmlc fiv^niber cfT, b. 78. 

of '“.yhdaatVteiBtal or, ^ necessaries 'furnishod to, without e..ipr,e8B request, 

at reasonable price,* Bch. iv. 9. 

Fee pi-escribed by law t(k plaint, person unable to pay, is a pauper, 8. 401, exp. 

for petitioC of appeal, right to sue as pauper, of person unable to pay, b. 592. 
Fee0 fdr service of proooss in pauper-suit, b. 410. ^ 

^ to ai^scssors^in certain causes, s. 645A. ' . 

of olhcc, concise statement of claim for money received as, scb. iy. 114. 
for work dobe as pleader, concise stateinenir of claim for, sch. iv. il^. 

, Female party suijt not to abate by marriage of, s. 3G9. 

‘ oxetsution of decree against, s. 369. ^ 

* execution againv^t husband of, jointly with wife s. 369, 

Filing of authority to act for co-dofendaut or co-plaintiff, s. 35. 

of appointmedt of pleader, s. 39. 
of revocation of such appointment, 8. .39. 
of appointment of agent to receive process, s. 41. 
of copies of documents produced by suitor, e. 62. 
of document on record, s. 141. 

of copies by court receiving decree for execution, s. 225. 
in court, of military man's authority to sue and defend, s. 465. 
of agreement to refer case for decision of court, s. 529. 

^with original proceedings, of copy of judgment and decree in appeal, s. 681. 
Final, orders .passed under section to be, s. 588. 

order for’rejccting application for review to be, e. 629. 

appellate jurisdiction, a*^tfcal to queen frdtu decioo ef courts of, s. 596 (a). 

decision explj^incd, s. J3, exjP. 4.' * ^ 

' suit to 1^0 framed so as to afford ground for, s. 42. 
decrees from which appeals Me to queen, s 595 (ci), (6). 
determination of case by app^^.liatc couit, s. 565. 
disposal of suit, suinniopS for, to state accoidingl 3 '’, s. 68. 

summons in all suits in small cause courts to bo for, e. 68.^ 

Finding of court on agreement between parties, ss. 150, 151. 

. , at 6rst bearing on issues framed, judgment on, s. 154. 

on each separate issue framed, s. 204. 

of court on question referred by agreement of parties, 8.^527. 

, and evidence on issues referred to it appellate court for trial, record by 
lower court of,.8. 566. * • ^ 

of lower court, objections to on issues referred by appellate court, s. 567. 

' ^and evidence on issues rdfenW to Iqwer court to bo put ou record ^iu appel- 
late court, s. 567.' 

Fine unher s. 170, attachment to cover costs and, s. ,168. 
on Absconding witness, p. 170. 

on person not complying with siiinmODS, &c., s. 17^. 
on pauper for frivolous suit, s. 412. 

•for resisting aTpprc'hensi?)!! or for escape, s. 651. 

Fines and penalties due by insolvent to government, payment of, s. 356 (6). 

appeal from orders imposing, s. 588 (u). ' ' 

Fire-insurance^ plaint in suit on polipy o^, sch. iv. 54. 

concise statement of claim -for lose under policy of, upon house and 
• furniiiire, sch. iv.,114. 
breach of contract to ins. arc house, sch. iv. 114. 

Fire-i)roof boxe^ for registration* offices, 8. 16. 

First indorsee agatnst ruakoi, p1aiiit^.in suit of/, sch. iv. 30. 

fi^t indorser, plaint in suit of, sch. iv. 32. ^ 
acceptor, plaint Ju suit of, scHf. iv. 39. 
indorser, plaint 'in suit of, sch. iv. 42. 

lithery, concise statement of claim for damages for iufringeineut of right tO; sch. 
iv. 114. ^ 
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Fit case for appetj to qnoen, as. 595 (c), 600. • 

Fitness ot‘ nair next frieurl to bo sTIi^wn by aftidtiv^s. 447. ^ 

of person 4 / ro posed tie giiurdiau for suit, 8.'466.* 
of q(iei^lion*%iibinitto(l to court for decision, s. 631 (c). 

Fixing day»for hearvg appeal, s. 552. * • ^ • 

Foot of process, ii]ei]lf^>riin(liii»1;o bc«placed at, sen. iv.*ltf0. 

Force of l§w, Tides to ltave, a. 327* * ^ 

when acquired bj' rules as to provisions relating to summary anittf 
oq negotiable iustrutnents, a. 638. * • 

• rules of bigb court to have, e. 612. * 

^ • to have, on publication, is. 6^7, 652, • 

Foreclosure or sale, plainTin suit for, sell. iv. 109. ^ ^ * 

’’ form of final decree for, sch. iv. 129. •* 

Foreign Uno native rulers, suits by and against, and by aliens, ss. 430-34. 

Foreign country, alien enemy residing in, not to sue in British Inijian^court, b.^ 43(X 
For^gn defined, s. 2. , * * / 

tii^i'L 1^' British Indian courts of sui^s pending ia,«s. 12, exp. 

Foreign courts, pruviskuisns ta coiuinissions of, s. 391. « • 

Foreign judgment defined, 8. 2.* * * 

•relied onf eifect of production of, s. 13, exp. 6. 
when no har to suit in British India, s. 14. 
plaint in suit on, sch. iv. 27. 
concise sAtcriient of claim upon, sch. iv. 114. 

Foreign state, recognized by <pieen or government of Iiulia, suits by, s. 431. 
Forfeiture^ by purchaser, of deposit and claim to profierty, s. ,308. 

Form of list^ accompany documents produced, s. 140. 

of conveyance or endorsement executed b^' court, s. 262. , 

of plaint in summary suit on negotiable instrument, s. 532. ^ « 

of 8iiiriinonH#n like suit, s. 532. ^ 

of appeal from originardecrecT ^41.^ * 

of objection b^^ i^^spondeut tt) decree appealed a^inst, s.^61. 

of decvoc in appeal, effect of agreement as to, of parth;p to applial, s. 577.- 

of application for review, s. 6^25. • 

Formal documents excluded from record in a^p^l to queen, s. 602 (1). 

Forms framed under repealed enactments contiuiied*^. 3. 
hifli court’s power to frame, s. 639. • 

in fourth scheilulc, use of, s. 644. 

Found, procedure when person summoned cannot be, 8. 80, , . • 

Frame of suit, ss. 42-47. ^ ^ 

of plaint, effect of defect in, s, 53 (c), (/).. * 

ot written statements, s. 114. • • 

Framing of issues, S..146. _ . 

and recording of issues in summary ^lit on negotiable instrument, s, 533. 
by appellate court, of issues nut framed Tiy lower court, s. 5GG. * * 

Fraud', efiect'of foreign judgment obtain(?d by, s. 14 (f/), • , 

or force to prevent exfOjntiori of decree, s. 230. ^ 

plaint suit for procuring property’ by, sch. i\». 76. 

eongise statenieut qj claim for damt^es for fraud iilnnt mis-rcpi^sentation o£ 

^crrd^,*8ch. iv. 1 14. 

• • for fraudulent inTs-reprc'^entatron on 

»Bale of house, or business,, or 
* shares, sch. iv. 114. , 

for monoy33btained by, sch. iv. 114 

Fraudulent conceWment, tranrfer,^or reiAoval of property by ins^olvent, ss. 351 (ft)^ 

by party to arbitration, setting aside award for, s. 621 (6). 
Fraudulent digiposal of property by pauper, s. 407 (6). ^ 

Fraudulent insertion of certified pureyfaaer’s natsie, saving of suit to obtain declara* 
tion of, 8. 3^7. ^ * , 

Fraudulently procuring credit to be given to another, plaint for, sch. iv. 77. 
Fraudulent purchaser and his transferee with notice, plaint in suit against seb 
iv. 98. . ^ 
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Freight of gon-il^ plaint in suit'^or, sch. iv. 24. ^ • 

(va^ncd%polioy), plaint iivsuit for, sch. ^ 

ajid dcmarrtfge, concise et!]ttcii>etit of claim for, sch. iv. 114. 

Fresh '^plnint when not precluded by rejection, e. 56. * ^ T 

Fresh securitV, dull upon defendant to fiirniab, s. 480. ' 

Freeh*suit wlfrn ^rBt suit disiriisecll, e. 99. n 

by doiroo againat pluintitf <by ^fault, s. 103. c 
on^same cause bt' actibn not allowed in case of abatement or Qismissal, s. 
371. f , ‘ • 

when barred, s. 373. ^ 

" ' withdrawal wji^h liberty to bring, a. ,373. • « 

* ^brought utter withdrawal of first, liinitation-lu^ tgpiplios to, s. 374. 

Fresh sammons, ilsne ofy^. 100 (6). 

Frivolous or vexations siii^, punish ment of patiper^in case of, ». 412, ® r, 

^Fulfilment of decree, order to call for security for, sch. iv. 160. 

’Further payment for translating, transcribing, &c., in case of appeal to queen, 8.^605. 
Further sticurity in case of appt>ul to queen, as. 605, 609. 

General average, pLiint in suit for^losa by, sch. iv. 52. ' 

^ contribution, concise statement of 'wdainr> for, ‘sch. iv. 114. 
Gonuinene^s of documents, power to demand ad mission, of , s. 128. 

Gift, prohibition of receiving attached immoveable property by, s. 274. 

Goods liable to attachment, s. 266. 

sold at fixed price and delivered, form of plaintcin suit for, sch. iv. 6. 

at reasonabhj price and delivered, plaint in suit for, sch. iv. 7. 
delivered to third party at defendant's request at fixed price, plaint in anil 
for, sch. iv. 8. 

sold at fixed price^ plaint in suit for, sch. iv. 10. 

** at reasonable price, plaint m suit for, sch. iv. 11. 
made 'hfdef end ant’s request and not acbepted, sch, iv. 12. 
sold, plaint in suit for notj delivering, sch. iv. 13. 

Goverttment defined s. 2. 

sr.ving'of rights of, s. 295. 

debts due,^ or liabilitieSc incurred, to, s. 325. 

payment of debts, fine, and penalties duo by insolvent to, s. 366 (5). • 
costa recoverable by, ^hen pauper succeeds in suit, s. 411. 
or public officers,' suits by or against, ss. 416-429. 
appearances, acts^ and applications for, s. 417. 
security not to bo required from, s. 547. 

Government advocate, l)Ower8 of, as to suits relating to charities, by whom exercise- 
able, 8. 639. ^ ,4 

Government agent in foreign territory where defendant resides, service of Mimmons 
‘ through, 8. 90. • 

Government officer, attachment of pryoerty in custody of, s. 272. 

Qovernurent pleader defined, s. 2.«» ' 

no^tice to op posite pi^rty and to, of hearing of peuper'u appli* 
'* cation for leave to sue, s. 408. 

« dispaupering on motion of, s. 4'l4. 

, the agenl of govorntnent to receive process, s. 4a9. 

be allowed Tor instructions tw, e. 420. 

V application by, in suit against public officer in which govern- 
ment undertakes defence, s. 426. 
note of iiuttiority of, to appear for government, s. 426. . ' 

^ suit against public officer how to proceed in absence of ap- 

pearancp bj?, s. 427. • 

Government revenue due i*’or land in suit, effect of non-payment of, s. 601. 
Government securities liable to attachin.ant, s. 266. 

Governor-general in council, reiiKssiou of postage or registering fee, or prescription 
f • of court-fees, with sanction of, s. 95. 

. ’'service* of snrnm/'mseB by courts bt^vond British India 
established by authority of, s. 66bA. 
of sunimonsos by such courts to which law has been 
applied by, s. 650A. 
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Governor-general in council, power of, to cancel notifibation, s. 650A. 

Grant of relief in /bspect of property jof charity, a. 5-^. *y 

of application for review, 8. 626. " . # ^ 

of adminratrat&^n, ctaiiii to, by next-of-kin with disputed interest, sch. 15, 

• 4 * • « • 

Ground common to ^ reversal, on appeal by on# or more of sev^'aV^Jain tiffs or 
defendants, of decree prCcoading ou, a.. 544. • > 

of dfereo appealed agaiiiat being wholly different ffom that on 'which appel- 
late court pnoceeds, h. 566. • * • # 

of objection, slitting forth, in appeal, of error, &c., as a, B. 59i. 
of appeal common to appellant and applicant for rovjpw, s. 623. ^ . . 

for review, effect erf absence of sufficient, 8. 626. * • * * • • 

of discovery of new matter or evidence, grant of re](iow O0^ s. 626 (6). 

Grounds of Abjection to produce dqcumcnt to bo stated, s. }29. « 

of nomination of receiver by subordinate judge, s. 606. 
for setting aside award, s 621. • . • 

of d!>jecticn to decree to bo stated, s. 541. ^ • 

^ ^ ' not stated in memCrandum of apppeal, hearing on. 

• • • % %. 542. . - • 

decided against respondent in lower court, support of decree by him on, s. 
561. 

of second appeal, ss. 684 (a) — (c), 685. 
of appeal to queen tcibe stated, s. 600. 
of objection to application for review, s. 629. 

Guarantee, coucise statement of claim for damages for breach of contract of, sch. 

• ^ iv, 114. 

for damages for breach of contract to indem- 
nify agent to distrain, sch. iv. 114.* 

Guardian of mnhammadan minor, plairft in suit of, s. 60, ill. c. ^ ^ 

of person 8r property, withjp meaning of Lndian^Majority Act, 1875, s. 3, 
who is nqt, s. 443. » ^ m 

for suit of initior defendant, appointment by (fourt of e 443» 

discharge of orders affecting ^inor obtained without next friend 
or, 8. 444. • % 

plaintiff cannot be, s. 457. h • 
married woman cannot be, s. 457. • 

co-defendant may be, s. 467. ^ • 

removal of, ss. 458, 459. 

dying or being removed, appointment in pifice of, s. 46r. • 
receipt of money or^thing on behalf of minor befofe decroo by 
next friend or, s. 461. 

compromise or agreement by ne'it friend or, s. 462. • 

cxcl'ptiou, from certain precisions,* of minors and hyiatics for 
whom court of ward# has aj^pointed, s. 464. ^ 

« 'of opprentice, plaint by master ?ig;iinst faUier or, soli. iv. 64. 

for suit, application for order for appointment of, 466. • 

ad litem, applications ffor minor to be by next friend or, s. 441. j 

Head of office fh which defendant public officer is eml)loyed, service of summons 
fiiroiigh, 8. 422 .i* . *. . . * • * 

or superior officer of office in which military margin siaff ^mploy is serying, 
signature in'presenoe df, of antbority to sue and defencl, s. 465. 

l^v^a^r subjects of foreign state, suits for, s. 431. • 

Hearing on day fixed in summons for defendai^t’s appearance, s. 96. 

receiving«written statement aftcj; drst, §b. Ill, 112. • 

examination at first, tUT. 118. ^ • 

documentary evidence to be in reat^ffess at first, s. 138. 
disposal of suit at first, ss. 162-55. • 

when (b be continued from dt|y to day, r. 156. • • 

of suit, provisions relating t§, ss. 179, 180. • 

of jijdg[]#9nt-debtor and decree-holder Against oilier setting aside sale. 

8. 313. % 

of application to be declared insolvent, s. 360. 
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Hearing of al)pHcatioa to sue «s pauper, a. 409. ^ , 

of in^pIgader-Buit, pTftcedure at firsf, 6. 473. • 

' and'diaposal of cas'e submitted to court by agreemeut, |> 5^,1. 

‘on grounds not stated in memorandum of appeal, s. 642. 
of Appellant on his appearhnco, s. 551. # 

fixing Say for, s. 652. ^ ' * 

poSr^ or pleaders bo^)re pronouncing judgment, s. 671. * < 

of suit- or appeal, rofcrencc to high court in case of doubt as to questioo 
arising beflii^o or during, s. 617. * , 

of pafties by high court in case of reference, s. 619. 
opposite piyty'f.n application for review, s? 626 'fa). 

, 6f application for review, s. 627. » 

of restored api^ication for review, s. 629. 

Hearsay, effect oV including matters of, in afiSdaVits, s. 196. 

Heir^or representative, being a minor, of deceased judgment-debtor, against whom 
“ enforceriient of decree is applied for, guardian for suit of, bS^GO. ' 
and devisee, qpocisc forn? claim .against, sch. iv. 115. < ^ 

Heirs, joinder of claims by or against executors, adMiin{*’:trativs, or heirs, as such,, 
wilfi personal claims, s. 44, rule 6. 

High court procedure where courts in wliich suit may ha instituted are under differ- 
ent appellate courts, but subordinate to same, s. 23. 
power of, to withdraw and try or transfer suit, s. 25. 
to prescribe form of list of documents, s. V40. 
scale of expenses of witnesses in court subordinate to, s. 160. 
execution b}’, of decree sent by other court, s 227. 
form of couvej'ance or endorsement by court prescribed by, s. 262. 
to make rules for conducting sales of property, s. 2B7. 
f tvpmons in summary suit on negotiable instrument to bo in form pre- 
scribed b,y, 8. 532. t ' 

costa according to rule bjj s. 532. »* 

having iurisdietjon, institution in, of 6uit relating' co public charity, s. 539. 
in^iy ma\e, rules as to reference of appeal to other judges, wlieii thoso 
hearing it differ, s.'*575. « 

second appeals to, s. 5^4.'** 

appeal to, from or/lfers in insolvency matters, s. 589. ^ 

from other orders, s. 689. 

bar to appeal to queen from certain judgments of judges of, s. 597. 
appeal to, ^rom order refusing certilicate to applicant for leave to appeal 
to queen, s. 601. , 

p6 wer of, to make rules, s. 612. 

rules to have force of Jaw in, s. 612, ' 

in provisions relating to appeals* to queen, ircludes^recorder of Rangoon,. 

rules and restrictions jU to appeals, to queen applied to decisions 615. 

reference te, and revision by, ss. C17-2J}. 

power of, to call for record of non-appealable case, s. 622. 

application for review of judgment of, s. 224. ,, 

bar to iutgrfer^'Dce wiilf power of, to make rulq^as to advocato,^c., s. 635. 

service of' process by persons authorized by rule'of, s. 636,^ 

who niAy serve process of, s. 636. r 

may by rule declare , what are non-judicial and quasi-jmlicial acts, s, 637. 
in appellate jurisdiction, enac^t^ment not applying to, s. 638. ^ 

injnsolvent jurisdiction,^ code not to affect, a. 638. 
ip'original civil jurisdiction, provisions which do not apply to, s. 638. 
powerof, to fi’aiue forms end to makd'niles as to books, &c., to bo kept, 
8. 639. ♦* 

list <^f persons exempted from personal appearance to bakept in, s. 641. 
uso ofiorma subject to j>ower coiljrerred on, by statute, s. 644. 
language of ^oui'ts subordinate to, s. 645. 

may make rules for adinis^sion of affidavits in miscellaneous proceedings, 
power of, to make 8u}}6idiary rules, s. 652. 
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High courts, proc^clyro where courts in any of whicl||8uit may be bcooght are eub- 
ordinate to diifereu^ e. 24. - J% % 

invested with powers as to receivers, s. 606. • X 

in^residency-towns, provisions as^ to suits on negotiable instruments 
• applied to, s. 638 (a) 


appeals So queen A’om final decrees df, 8.^96 (a), (&)/ ll • 

, — , a^>peal8 to 8. 6«. ^ i 

gligence in custody of furnf-^ 


^legalization of existing rul^ of, relating to a^pea 
Hire, concise statement of claim for damages for negligence in custody 

* tur* or carriage lonron, sch, 
iv. 114. • 

for damage^.for wrongfij det^ntton 

• of same, echfiv. 114. • • * 

of goods (furniture, &c.), concise statement of claim tfOr, self iv. 114. * 

Holder o# decree sought to be attached, notice to, s. 273. • • 

certificate of heirship, or to collect debts, does not of itself constitute,, the , 
^ Wal representative, a. 366, exp. •• • • • | 

of dialionu fired bill of exchange or proini 
Hour, juiigmeut-Jebtpi^mag bejarresled at any, s< 

House of defendant, fixing copy^f summons on, ss. 80, 82 

of witness absconding, fixing copy of proclamation to, s. 168. 
or building, seizure of property in, a. 271. 

not to be entered after sunset or before sunrise, for arrest in execution, s. 336. 
plaint for trespass in #ntGring, sch. iv. 72. 

Houses liable to attachment, s. 266. 

Hundis, joinder of parties to, liable on same contract, s. *29. 
liitblo^to attachment, s. 266. 

Husband of foinalo party, execution against, jointly witli wife, s. 369. 

issue of execution on application of, e. 369. * 

married ajjiiiinistratrix not t(f join, s. 439. 

and wife, concise stotemciftt of climn by,^dr at^saiilt and false imprisoa* 

• • • ^ • inent, scli. iv. 114. 

• .againsf, for asstiiilt, e«h. iv. 114. 
and wife-executrix, form jf claim of, %3h. iv. 115. * 

Illegal obstruction or resistancti to approhensio^ s. 651. 

Immediate oxatninatiom of witness, s. 192. • • 

•execution of limited decree for money, s. 

Immoveable property of wMch no part is situated wiUiin jurisdiction of court sued 
in, s. 57 (5). 

and mesne-profits, decree in suit for, 8.^212. 

• liable to attacbiitent, s. 266. * 

attachment of, s. 274. 

^rules as to execution-saJes oi, s^. 304-27. 
power of collector in ex^utiug money-decrees in 'jatisfactiou 
of which court haS omerad sale of, s. 322. ^ 

sold in executing, o];>striiction*^of purchp.sci' of, s. 334. 
in British India, requiring security for costs from zfou-resi- 
dent iTlaintiff not possessing, s. 380. * 

of foreign prince or qhief, s. 4 m (o'). , 

plaiiJf in suit for not completing pu^cha^fe of, sch^ iv. 68. 
Imperfection in form pf award, correction in case of, s^ 518'(5). 

Implements of liuabaudry not liRble to attacbmont, s. 266 (5). 

I«^:#nding documents, power of court as t(», s. H’B. 

moveable propcity in dispute feuding appeal to queen, s. 600 (a). 
Imprisonment, statement as tOj in application fAr execution, s. 235 (/). 
enforcement oT dejjrce by, ss. 254, 259, 269. 
in execution of decree, ss. 342, 343. 

* limit to, s. 342. 

•of insolvent guilty of .^niscooduct, s. 395. j J 

of pauper for frivolous suit, s. 412. ® 

in^case of disobedience of injunction, s. 493'. 
appeal from orders for, s. 688 
barred pending reforrenco to high court, a. 618. 


proinissorjir note, remedies of, sf 536. 
8.^36. 
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Iiiiprifx^niiioui i'oi* appF^fi^nsiou oi* for OHcape, 8. 651. * (' 

Iinproveii^^iit;^/ pioperty in suit by receiver, n.*'603. • 

loHbility <»r retiKnaf of pleader to nuavver, conKeqnence of, 8. 12€^ 

* of judge, to make iiieinoni|idiiin of evidence, h. 190. *' # 

Inad 111 1881 1 lie ddcuiuent, bar to tiae Af, in t vidimce, s. 137. « * 

' J^irSrfclcvaut Hobuiii/uta, rejectioiv of, rf.,140. • 

tncK^^aldeTfec^xecutioft, pffect of award bertVg, a*! 620 (6). * i 

luLidentul proceedings, sbi 36i1-'400. 

Incompetfiicy of judgiiA:ikt-debt6r or bis representative to Vnqrtgage, charge, lease, 
or :i lien Ate, 8. 328. t 

lnbuinbvaiw:er, continiuwce of attachment subject <io clahn of, 8. 282. 
lucutiibraiicer or iiiurtgageo, luortgage-riirht of, as to surpl'is-prococds of property 
sold Atibject to such right, 8. 296. 

right of, A'gaiiiKt proceeds of property sold free from mortgage or 
charge, s. 295. 

I Inciiiubittnces oii'^property for sale to be Atatod, s. 287 (c). » 

IndefiniteDesH iu a^^urd, effect oj^ a. 50 (5). , ^ 

Indemnity J^y^plaiutilf in suit on lust iustniuieat, 61.(. o n 

of judgbs and public oflicors for' errors, &c., in sale-proclamations, 

• 8. 288. Q 

Buit by stake-holder to obtain, s. 470. 

Indian £vidence.Act, bar to use as evidence of document inadmissible under, s. 137. 
applied, 8. 148. •' 

application of proviftiona of, to strangers to suit, s. 171. 
examination of re-called witness subject to provisions of, s. 
193. • ' 


Indian Limitation Act, 1871, s. 22, applied, s. 32. 

Indian PenaljGodc, saving of penalty incurred under, ss. 330, 331. 

procedure as to certain oft'euces under, 8. 64?. 

Indoi'see against drawer, acobplor, o.ufi indorse.', sch. iv, 46. 

Indorsement for costs on concise ^ate'ment sf chaiins, Rcb. 114. 

Information vnd aid, holder of attached decree bound to give, s. 273. 
of cause of nou-aervice of process, s. 468. 
powers of court to order tneasurcs for obtaining, s. 499 (c). 
failure to make^awafd in time for want of, s. 51*4. 
of arrest or atti^chuient of person or property outside court’s district, 
8. 648. 

Injuries caused by negligence on rail-road, plaint in suit for, soh. it, 87. 

negligent driving, plaint in suit for, sch. iv. 88. 

Injury caused by irregularity iu execution-sale, right to sue for^ compensation for, 
8. 298. 

resulting from irregularity inS3dlo,*8. 3ll. 

Inquiries i.i administration-suit, s. 2¥L ^ 

Inqiairy into claim to set-off, s. HI/ ^ 

as to propriety of intelrogatorica with reference to costs, 8. 123. 

' as to agreement by parties to accept decisiqp of court on matter in dispute, 

• 8. 151. 

m(*sne-profit8 in, dispute in eiiit^ 8. 212. 

in case of diissatisfaction with commissioner’s proceedings, court may order 
. fiirtliVr, si 395/' 

into pauperism of applicant for leave to appeal, s. 693. 

Insolvency matters, appeal froiii orders us to, s. 588 (m). *■ *'■' 

Insolven'i, application of rules as to astdies of persons adjudged, s. 213. 

‘ of person arrested in execution of money -decree to be do- 

f! dared an, j}. 336. 

Insolvent court, code not to apply to high court judge in exercise of jurisdiction as 
an, 8. 63ft 

Insolvent judgrfietiit-debtors, provisions relalK^g to, ss. 344-60. 

Instalments, decree for moiiey may direct payment by, s. 210. , 

grant of repeated application for execution of decree for money or 
delivery of property by, s. 230 (5). 
luslUuUon of suits, place of, ». 15-25. 
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rnstitution of siiilsf provisions rolatiog to, ss. 48-63# * . # 

ofi suit, transfer by ju(!g4neat>debtor aftftr,^of property/ solA in exeoa- 
. tioQ, B. 332. * ^ - 

^ • by foreign state, s. 433 (a)t 

«£ suits #n negotiable instrunientH, 53t!. 

of suit r^ating to* publy> charity', s. r>39. * * ^ ^ ^ 

^f luitp, appellate courts liafc powers of courts of ongiii«.i inrisci 
in respect of, s. 582, ^ 

Instructions and prol^eeTlings to bo furnished to *commi1^dloaer for examination o£ 

• accounts, s. 396. • ^ 

to governinedt pleader, time to be allowed for, *8. ^20. • ' • * 

Instruments in writing «eTating to property in suit, execution of, receiver, *8. 6PC» 

• ^ for pa3Muent of money only, plaints in suits o11,*8cb. iv. 28-70.. 

InsufUci^t evidence, procedure f(rhen appellate court ctnnot determine issue or . 

question by reason of, s. 666. ^ * i 

Insuliicieut^ifrounds, arrest or attachment on, s. 491. ** * # * ^ 

•i gpornpcnsatioD to defendant iior injunction pn, s. 497. 

Insufficient payrnenUiato oourUon account of expenses of witness^,,?, firocednre in 
case of, s. 162. « • • ^ 

Insurrface, concise statement of claim for loss on policy of, freight of’ cargo, or 
return of premiums, sch. iv. 114. 

Interest in subject-matter to be shewn in plaint of suitor as representative, s. 50. 
ot' defendant in subject-matter to bo shewn in plaint, s. 50. 
on rent or mesne-profits payment of wliioh is decreed, s. 211. 

OQ coatSj H. 222. 

of pm-Hons not joining in application for execution of decree in favour of 
several, protection of, s. 231. , 

statement as to, in applicatioj;i for execution, s. 235 (p). 
payable respect of subject-matter of suit, decision by court executing 
decree, of questions regarding, ^ 244 ^bj» 
or dividend p^^able on pFoptfrty to ue fittuebej, s. 272^ 
in estate paying revenue to governmeAt, proclamation in cSse of sale of, 
s. 287 (b). • * 

or debt sold in execution, prohibitory^ojder as to, a. 301. 
or dividend cm negotiable instrument or sbftiip sold in execution, realization 
* of, by court, s. 302. • 

in property sold, Getting aside sale on ground of judgment-debtor having 
no saleable, ss. 313-15. • . • 

<m purchase-money, s. 316. , 

^on judgittent'debts, ss. 322-24. - ^ ® 

on sums deposited in court in satisfactioii, r. 378. • 

adverse to minor, absence of, be^^iewn, Sb 447. 

in matter in auijt, m. 456, 457. * 

^ t,of plaintiff in interpleader-8(|it, stateiiieift as to, in plaint, s. 471 (*). * 
in land or tenure in Huit, sale of which is onJerod formon-payment o^ revenue 
or rent, s. 601. • , ^ 

on ai^ouut awarded against defaulter in respect of revenue or rent of land 
^ or tenure in ^lit, s. 501. • • • * 

in question submitted by agreement for decision of 6onrt, s. 631 (5). 
on amount o£ decree in^siimmary suit on negotiable insVumont, s 533. 
in result of appeal ; joining, as respoudeni^ of party to original suit who has 
• an, s. 559, , 

upon money lent, concise statement claim for, sch. iv. 1^4. 
interference with power of Id^h court fb make rules as to advocates, attorneys, and 
vakils, 8. 635. * • • * 

Interlocutory applications, affidavits on, s. ?96. 

Interlocutor^’^ orders, as. 498-502. * ^ 

International law, effect of foreign jii^ment founded o^ incorreef view of, 8. 14 (5). 
Interpleader, prq^Msions relating to, ss. 470-76. • 

plaint in suit of, sch. iv. 104. ^ 

Fnterpleader suits, appeal from orders as to, s? 588 (y). 
lutei'prelation of deposition to witness^ s. 183. ^ 


f « 


O. P. 73. 
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Interrogatoridd, power to Hrlivtr, e. 121. <- 

c «\iower to'refuSe to answer irreWant or unnecessary, s 126. 

laifuro to anawtr, or to comply with order for, discovery or inspec-. 
^ tion, consequence of, fl. 136. 
on examination ^by.doruoii8siou, s. 383. t 

" form of, 8cli.*iv. #23. 

Ideation court, filing of ^wards on mflttcrs arbitrated on without, s. 626. 
Int06iu;^{\ form of claim to revocation of letters of administration granted as in an, 
sch. iv. 115', 3. * ' ^ 

Intpstate jiiriscfiction of high court, service of process issued in exercise of, s. 636. 
InveJ^tdry cf property of judgment-debtor not in hi% possession, s. 236. 

« ' *' court ascertain whether application for execution is accompanied by, 

8. 246. ' 

. luTestigation of dluitns t6' attached property and objections to attachment, bb. 278, 
\ • , ^ 279,286. 

of co'mplaint of obstruction to execution, s. 328. 
of claim to propeVtyvsold in execution, ss. 331, 332, S?6. 

^ oq application for order for security fr^m d'^fon'lent, ss. 478, 484. 
by arl)itratorfl, pnniHliment of default during, s. 513. 
of suit on merits under order of remand, s> 562. 

of certain offences committed in case ponding before civil court, s. 643. 
Investigations, issue of commissions for local, ss. 392, 393. 

Investment of other courts with jurisdiction of district courts as to insolvents, 
8. 360. 

Irregularity in execution-sale of immoveable property, effect of, e. 298. 

setting aside sale on ground of, ss 311, 314. > 

.. defect, or error in decision or order affecting merits of case or juris- 
i diction of court; reversal, .variation, or remand on account of, 
8. 678. , ^ 

in order not appealable, sy.tting forth of^ in memorandum of appeal, 
6-^91. „ ’ ‘ ‘ 

Irrelevant or unnecessfH'y interrogatories, power to refuse to answer, s. 126. 

or inadmissible documents, rejection af, s. 140. 

Issue of summons, 88. 64-71. ^ ‘ 

or question ou which rigJit to discovery depends, determination of, ,s. 136. 
of law or usage, second appeal on ground of dccisio^n failing to determine mate- 
rial, s, 584 (b), 

• qf execution on failure by appellant to give further security, s. 609. 

barred pending reference |o high court, s. 618. 

Issues, application for staying proceedings before settlement of,S». 20. 
summons only for settlement of, to declare accordingly, s. 68. 
framing and settlement, of, Bs.Ji46, 510. 
adjournment after framing artj rf»cording, s, 165. 
t?ramed, statement on each of several, #.8. 204. 

framing and recording of, in sumtaary suit on negotiable instrfiment, s, 533. 
to be tried on re-admission of suit in lower court, power of appellate court 
to direct as to, 8.< 562. . 

re-S(itlement,of, Iry appellate conrt, s. 665. , 

not framed Jhy lower court, framing by appellate court of, s. 666. 

Jagfrd&rs and others exercising jurisdiction under Pombay Regulation XIII. of 1830« 
and Act XV. of 1840, s. 7.^ ' 

Jail, service on defendant in, s. 87. * ' 

out^'of i^strict in which suit iDStitiited, service of summons In, s. 88. 
commitment to, of person obstriiotin'g executiof), s. 330. 

of ^arrested debtor failing to apply to be declared insolvent. 
8. 336. 

^ ^ of applicant to be declared insolvent, s. 349. . 

bar to detention in, for subsistence-monc^, s. 340. 
release of iudgincyit-Jcbtor from, s. 341, , ^ 

Jewels deposited with agent and claimed by third person as wrongfully obtained 

from him, interpleader-suit in case of, s. 474, 
t. ill. a. 
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Jewels deposited^ \yth agent and then placed as secsirity for debt, •itkerpleader-suit 
in cu^ of dispute as to disoli^r^e of debt, s. 474, ill. h. ^ 

Joinder of purtiejB|J|^ble on same contract, s. 29. ' ^ 

of cla^ns \^th suit for rocoverj* of laijd, s. 44, rule a. 
of #xeciitoiip and iidminiatrators, 8, 438.* • *, 

Joint decree-holder, flpplicat^pft by, for executionbf d%ciVe for of all, «•- 231- 

Judge dehuedf Rs 2. * * 

to aTtcstlaiiiendmcnt of plaint, ss. 47, 63. * , 

to sign sniiimontf, s. 63. * 

• amendment in written statement, e. 116. 
to record substance of oral examiiiiition, h. 119. •• 

allowance by, of*ffjrther lime for tiling answer, s. 126. * 
receiving documents after first hearing, to record readoQS, s* 139. 
eAidraement by, on admitted doeiiinents, s. 141. • • 

to sign endorsement on rejected document, s. 142. 

to r^ord reasons for adjouriniient, 8. 156 ,r ^ 

to write ^n with iiia own hand lueiiKuai^um of substance of Evidence, 

8.189. r. . • . 

dying or removed before ‘clostfe of suit, dealing with evidence taken by, s. 191- 

to attest amendmeut^)f memorandum of appeal, s. 543. 

uqablc to write English, language of judgment of, 8. 572. 

to sign translation of judgiiient, s. 573. 

to date and sign judgment in appeal, s. 574. 

■who delivered judgment to be ordinarily applied to for review, s. 624. 
to record reasons for grant of review, s. 626. 

whdt twts required to bo done by, may be done by registrar or other officer, 

8. 637. 

exemption of, from arrest, s. 6J2. 

Judges and puhliop officers, indemnity of, for errors, 4 &c., in sale-proclamations, 
8.288. • • • • . • 
concurring to i^ate and si^^n jiKlgmeni iif appea^ s. 574.^ 
decision of appeal lieard by bench ofc two or moje,*wherx? they differ, 

8. 575. ^ ^ 

from whose pulgmcmts appeal to qneeif is barred, s. 597. 
to hear upplic^atiou for review, s. 627. * 

Judgment*deiine<l, s. 2. .... • 

for one or more (flP plaifitiffs joined, h. 26. 
agaiust one or more of several defentiants, s. 28. ^ 

•n original and erosa-claim in caao of set-off, s. 111. 
on issne^subinitted to court by agreement between parties, 9. 151. 

*at tirst hearing, s. 152. • , 

against on^ of several defendant^ who nb not at issue with plaintiff, 

8. 153. ^ % 

on finding at first hearing oy issues fraified, s. 164. 
in oase of either party failing to produce ^vidence^ s. 156. 
and decree, provisiori^ relating to, ss. 198-217. 
accordance of decree with, ss. 205, 206. , 

direct by who||i costs to be paid, s. 219. p ^ • 

on full satisfaction of plaintiff’s claim by derail io*court, s. 379. 
arrest before, ss. 477, ^82. • * • • 

application for injciuction before or after,^s. 493. 

against plaintiff suing out injunotion, cornpeusation to defendant in case 
of, 8. 497. • . • 

appLicafion for or(]e?s*of refereifce to arbitration before, s. 506. 
according to award of aTbitrators oa opinion of Court, sf 522. 
on.case submitted to court by agreement, s. 531. 
agaiiy^t respondent in appeal heard ex paAe, s. 560. 

procedure when evidence oy^record sqjpScient to enable Sp^ellate court to 
prqpounco, 9. 566^ ^ 

production of document or examination of witness required to enable 
appellate court to pronounce, 8.^68 (5). 
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Judgment in appeal, 8S. 571-78A* .. / 

{vhRl^may bo dl rooted in, s. 677. * ^ 

• agaiudi which pauper applies for leave to appeal, s. 

' and order included in Decree^ s. 594. ^ , 

of h&h court on question referred, ss. 618, 619. < 

review of, ss. 623-^30. ^ ^ % * 

; t on j;^f erence f 5 om srq^all cause cobrt, review of, s. 623 (c)fi ^ 

JdQ{jc^^^t-debtor defined, s. % 

order application of, as to terms of payment of instalments 
decreed, s. 210. ^ 

preventing execution of decree by fraud or force, s. 230. 

^notice to, of application for execution ox r.ssigned decree, s. 232. 

application by, for stay of execution, s. 239. 

^may apply for order on decrea<holder to certify satisfaction of 
decree, s. 258. 

' property of, liable to attachment, s. 266. ^ 

procedure oh obstruction by, or at instigation df^ ss. 329, 330* 
exemption of, from payments, s. 347.^ ,» « 

guardian of minor heir or representative of, s. 460. 
stay of sale of immoveable property* on application of, s. 546.. 
Judgment-debts of original assignor of one of cross-decrees, s. 246, exp. 2. 

procedure when they can be satisfied without sale of whole of pro- 
perty ord(M*ed to be sold, s. 322. 

not being discharged on expiry of lease or management, procedure 
on, s. 324. 

Judgments from which appeal to queen is barred, s. 597. • 

Judicial notice of non-roeognition of foreign state, a. 431. 
oflitf-vo exemption of, from arrest, s^ 642. 

proceedings, persons authorized to act for government in, s. 4l7. 
process for nrresl, stile’ of prf^perty or^payine'nt of money, rules applied ta 
all, s. q,49. , * ‘ , 

Jurisdiction hot otheravise conferred not given by code, s. 6. 
of courts, provisions rUating to, s. JO-14. 

effect of proving want f»f, in case of foreign judgment, s. 13, exp. 6. 
recognized agenb 9 *of parties residing out of, s. 37' (a), 
in cases where espuses of action are joined, s. 45. ^ 

of court receiving plaint, effect of no pare of property in suit being 
within, 8. 67 (6). 

effect of cause of action not arising within, s. 57 (o). « 

6f other court, service of summons on defendant residing in, and 
having no agent, s. 85. 

residence within or withqbt, in*relation to obligation to attend in person 
8.176. I ,, 

examination of witrfess about tq leave, s. 192. 
want of, »o bar to bxorcise of power as to costs, s. 220. »• 
of court sending decree for execution, proof of, s. 225. 
reading of deposition as evidence when maker is out s. 390 (a), 
w as to agyeeufents by parties to submit case^to court, s. 529. ^ 
of court*, parties submitting case by agreement to b© subject to, s. 530- 
as to * 80 it rolatihg to public chanty, 639. 

original or appellate, court exercising, may summon assessors, s. 645A. 
of other court, form of order for transmission of summons for ^rvrcro 
. in, sch. iv. 120. .. « 

K&r&chf, provisions as to suits on negotiabSe Instruments applied to court of judgo 
of, V 638 CW). « • 

Knowledge, affidavits limited to facts provable by persona), s. 196. , 

of jsuitor, review of judgment ^n discovery of matter ^or evidence not 
• \)reviou8ly within^ s- 623, \ 

Land, provision for paytnent of rout or mesne-profit^ in decree inadf in suit for, a. 211. 
registered in collectomte, application for attachment of, s. 238. 
pimlioation of prohibitory ord&: respecting revenue-paying, s. 274. 
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Land) stay of pubHt^aale of, on representation of coytetor, s. 32(5. ^ * 

paying^^rovAiiie to govermnc^i^ or of wliicli r«v;enuo. lias beGnyfe8ia:npd or re- 
deemed, appointment of colleotor to be rccewer of, i*. 5^.* • 

Landlord and t^aut^ saving of law relating to, h. 4. / # 

i^concise statement of claitnVfor damages for breacli of ouutraet 
• tc|keep Iwonsc in veK^ir, sell, iv, 114. 

* •* of claim for damages for breach of 

Hants ffn leuafi of fai‘m,^h, iv. iJ ^ ' 

Lands liable jto attachment, s. 2G(5. • * • « ' • 

Language gf plaint, s. 49. 

of judgment, s.%200.« 
of pi'oclamutiott of sale, s. 287. 
of notice to decree-holders, s. 323. 

•f court, ss. 572, 573. * 
of judgment in appeal, s. 572. 

^ of courts subordinate tj high court, s. 645. 

Law, rulesTb h^j force of, s. 327. ^ • 

sending dishofbst insolvent to magistrate oe dealt with according to, 
359. ® ’ 

relating to lunatics, 463. 

exception of express provision as to appeal made by other, s. 540. 
second appeal on ground of decision being contrary to, s. 584 (a). 

Lawful excuse deliued, s. 174, exp. 

Lease, postponement of sale to enable debtor to raise amount of decree by, s. 305. 

in perpetuity or for a term, power to raise amount of judgment-debts by, 
• 8^322 («). 

on farm, power to raise amount of judgment-debts by, s. 322 (r?)» 

Leave of court for suing within jurisdiction in which all defendants do not 'reside, 
^ 8. 17. • ^ 

to revoke appointment of pleader, 8*39. • 
to omir^sorao of ^everi^ remerfleiik s. 43. 
to join^laim with suit as to land, s. 44,*rule a. » • 

to um^d utatements, s. 58. § * 

to admt document^ot produce^ with plaint, s. 63. 
to put in stateiiieiit of set-off after lirst bearing, s. 111. 

written stuteiiients answering thos^ culled for, s. 112. 
to deliver interrogatories, s. 121. ' 

to adjournment of sale, s. 291. 

to purchase by decree-holder, s. 294, • • • 

fojr' execution against Tkusband also, of decree against , wife, s. 369. 
for issue, on application of husband, of execution of dc(*rco in favour 
wife, 8. 369. . ^ • 

for coutinuunce of suit againt^ assignee of interest pass^g pending 
suit, s. 372. * • • 

to withdraw from suit or abandon part of claim, s. 373. * 

effect of withdrawal or abandonmeut without, s. 373. • 

to proceed, application for, by late minor, s. 451. • 

* for receipt of money or J.bing, befdVe decree, by u^xt friend or 
giKircffan, s. 461. • • 

to coippromise by next friend or guardian, «. 462. 
elfect of compromise without, s. 462. 

for defendant to appear in and defBnd suit on negotiable instrument 
ss. 532, 533, 534. • « • ' 

to urge grounds other tl^n in ffiornorandum, s. 542. • 
to sue or appSal a« pauper ii^ court against whoao decree appeal is 
made, inquiry into paig;>eri8iTi in case of, s. 593. 

Leaving jurisdiction, issue of commission in case of persons, s. 386. 

British India to avoid execution, ss. 477, 478. • • 

jurisdiction to avoid or dels^ ulaintifl,*88. 477«(a), (ft), 478, 483. 

British )ndia, procedufe on arbitrator or umpire, tf. 510. 

Legalization of existing rules of high courts i^lating to appeals to queen, s. 613. 

Legal representalive, who may be treated as, s. 363, exp. 
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Legal represe^ftatives, aduiissio'^ of persoa to be, for prosecuting suit, 8. 367. 

\ procedure in case of disjipite as to who is, sJ 367. 

« of deceased, one of several defendants, or of sole or sole surviv- 
' ing defendant, s. 368. 

t setting-asjde abetment or dismissal on application s. 371. 
Legatee, plaint^ 'suit by,«> against debtor to estates whore t^cre is an executor, 
,8. 50, ^ " 

concfSe,Btateiiient of claim of, to administer estate, sch. iv. 11^. 

'-“''forms of claims, to probf.te by, sch. iv. 115. * 

« to revocation of probate by, sch. iv; 115. , 

LeKer, substitution of, £ 9 r siiinmons, s. 91. « 

* f corering sum^nons for corporation or company, s. 43j(> (5). 

LeVy by aitachnTont an(}« sale of property, of sum required for expenses of w/t- 
nesses, s. 16?.. », ^ ' i. 

Liabilities of receiver, s. 503. 

, Liability' of d«fendiint to bo shewn in plaint, s. 50. , , 

«ln question, decision c^urt as to, under agreement betv^ea parties, s. 15<X 
of representative of deceased judgti)CDt>dcbtui*,,s. 2pi. 

Libel, abatemedt of ^uiit for, on death of plaintiff, s.'361, ill. c. 
bar* of pauper-suit for, s. 402. 

the words being libellous in themselves, plaint in suit for. seh. iv. 89. 
not being libellous in themselves, plaint in suit for, sch. iv. 90. 

Libel or slander, concise statement of claim for dainagtLS for, sch. iv. 114. 

License, effect of resident in foreign country at war witli Great Britain, carrying od 
business without, s. 430, exp. 

Lien of pleader iu case of set-off, saving of, s. 111. , 

on amount decreed, for coats due, s. 221. 
continuance of attachment of property found subject to, s. 282. 
deliver^i property sold in execution, to which judgmen^^-debtor is entitled 
subject to, 8. 300. * » ^ o 

form of decree for sale, in sr.it W moHgagor or other person entitled to, 
Bch.%^v. 128. * ^ 

Life-policy, concise statement of cViitn upon, scji. iv. 114. . 

Light, concise statement of claim for^dainages for obstructing^EKscess of, sch. iv. 114.. 
Limit to duration of attachment, es. 259, 260, 268. 

to imprisonment in exec^ition of decree, s. 342. ^ 

on failure to furnish security, s. <81. 
to award of compenBution, s. 491. 

' for groundless injunction, s. 497. 

to remand, s. 564. ** c 

Limitation of grant of repeated application for execution, s. 230. * 

‘ of proceedings for pnforceaient of decree, s. 230. ^ Ls. 60» 

Limitation-jaw, grounds of exeinptioif from, to be shown in suit for barred debt,. 

. fresh suit subject <o, s 9b. 

applies to fresh ifuit brought a*fter withdrawal of 6rst,.8. 374!^^* 

List of documents relied on as evidence, s. 59. 

to accompany docuinents^produced for admission, s. 140. 
of persons exempted from personal appearance, s. 641. ' 

Lithographed included in s. 2. • . 

Litigation, suit to framed to as to prevent further, 8. 42. 

Local government, included in Government^ s. 2. * 

power of, to dxtend parts of code to small cause courts, s. 

may declare recogn^Beti agents in Panjdb, &c., s. 37. 

may remit postagb or registering f^e and prescribe scale of conrt-^ 

« fees, 8. 95. , » 

officer appointed by,«jto exercise powers as to suits relating to 
charities, m. 539. 

• *^ower of, to exempt from^V^rsonal appearance, B.*i34L 
* to deefare langua{^0 of courts, s. 645. 

Local law as to appointirfent of guardian or managed for minor, s. 464. 

or special law not providiiig^different procedure, application of provisioDB 
to appeal under, s. 590. 
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Loss likel}" to res^lUto applicant for stay of exeoutten, s. 646 (a). • 
by genojfal average, plaint in Buit for, sch. iv. 6Jf. ^ 

Lost negotiable infgiminent, decree in suit on, s. 61. 

Lots, power of ^olleStor to sell property in one more, s. 321 (a). 
Magi8trate,idi8honea4 insolvent may bo sent to, B. 359. > 

exenipti(^ of, frorf arreat, s. 642. I * * * * ^ 

^edtiing to, of person charged with offence in case pending beforr^^^./ 
court, B. 643. • - " 

Maintenance, right to^frtture, not liable to attachn?ent, 8.^66 (0- ' ^ 

• and custody of attached live-stock and moveables, s. 869. 

Majority of arbitrators, d^cisioa according to award of, s. §09 ^6). • * • « * 

bar to appeal to*queon from judgments of judges not urn punting^O, 8.697 
• decision on application for review according to opinion of, s. 628. 

Making iflenioranduin, provision relating to, not applicabl^to higlf court, s. 638. 
Malicious prosecution, plaint in suit for, sch. iv. 93. 

• concise statement of claim for damages fef, sell. j. • 

Management in fseY'scui.or by another, collector's piw8r to raise aiaount of judgment- 
debt# by, 8. 322 (rf). ^ , 

by collector, of certaid kinds of land, s. 604. 

Manager of business of paitnerahip, service of sutumons on, s. 74. 

of non-resident defendant, service of summons on, s. 76. 
of company, prohibitory order on, s. 301. 

concise statement of claim against, for wrongful quitting of employment, 
sch. iv. 114. 

Marine (open) policy on vessel lost by perils of sea, sch. iv. 49. 

Marked included in Sign^d^ s. 2. 

IMarket-value of property, commission for ascertaining, s. 392. 

Marking of documents produced fur i jentiheation, s. 62. 

Married woman cauiiot be guardian for suit, s. 457. 

Master of ship, or agent, to adeept service fo^this o^nhr or charterer, s. 76- 
against fathj^r or guardrfin (ff apprentice, plamt by, sph. iv. 64. 

Material objects produced in evidence, provisions applied to, 146. * 

Material part of case,^<«rrection of^'udginent as^o matters not affecLiog, s. 202. 
Material proposition di fact or law, s. 146. ^ 

Materials and services at tixed price, plaint in suif fcVl'^sch. iv. 18. 
of buildings not liable to attachment, s. 26Gw(0’ 
not exempt from Attachment for rent, s. 266, 2nd prov. (a)* 

Matrimonial jurisdiction of high court, service of process ^ssued in cx rqlso of, 

8. 6«6. . 

Matter at issue, peimon interested in, may apply for appointment of next friend, 8. 449. 
td bo referred to arbitration to be stated, e«6C\'. , 

referred to arbitration, dealing with, 1!^ courf^^s.* 608. 
not referred, effect of awarding upgn,^. 518 (a). • 

rq^erred to arbitration being le^'t undelerinfbed, s. 620 (a). • * 

** not referred to arbitration being determinedfs. 620 (,^). ^ 

Matters as to which high court^may irtike rules, s. 612. 

Means of payij^ent of applicant to be declared insolveotj examination as to *8. 350. 
of (plaintiff being such that he should not continue tp sue as qiauper, dis- 
paupering in^tiaso of, s. 414 (6). • 

Medical attendance, cc^ictse statqpient of claim for, self. iv. Il4. t 

Medical man, concise statement of claim for damagj^s for injury from negligence as, 

e*" • sell. iv. 114. ^ 

M 3 morandum of documents Gled to be endorsee^ on plaint, s. 68.' 

• whBn evidence ^t taken <h)wn by judge, 8. 184. 

in appealable cases, %s. 189, 199- * * 

^ of evidence at hearing of pauperis application, s. 409. 

* appeal from original decree, s. 541. 
objection of ro8ponden|^o decree^ appealed againsIPtb be in form of, 

^ B. 561. ^ * a 

of appeal, provisions relating to. applied, s. 6ol. 

of objections to finding of lowes court on issues referred to it by ap- 
pellate court, 8. 667. ^ 
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Memorandinuyf' a^ipeul to bo contained in decree, s. 579. • ^ 

c ^ settmg forth error, &c.^ ill certain orders in, 8.(591. 

by pauper, h. 592. 

* ^ form of, Bciv iv. 173. « 

Memorandum .'C f< 2 ot of process, ?ch. iv. 180 c r* 

MesnVprotiu, joinder witli c^rtiii^. suits, of chijins ill feapcct dT, s. 44, rule (a). 
■tatoioent/)f niii^nnt cI.'Lime<?in suit for, s. 50. * ^ 

provision fm* payment of, in decree made in suit for property yield* 

in*;, f4 2ll. ‘ * 

liefined, s. 211, exp. * 4 

prior smstitution of suit, power to» determine amount of, or to re* 
^ serve inquiry as to, s, 212. * , 

separate* Sait for, s. 244. «> 

do&ision b> court executing decree, of questions regarAiilg, a. 244 

. , (“)i (*)• 

to ijfe subsequently asce'-tained, attachment in case of, 8.J>55. « 
daii)(iges, or anrfiial^ nct-pofits, commission for A|ceft^.ining, s. 392, 

* ^•oncise statement of edaini for, sch. iy. 114. ^ ^ 

Messenger, sending letter instead of siiminons Ry special, s. 92. 

Metes ami boiimls to distinguish shares in partition, s. §96. 

Military courts of leqiiest not ullected by code, s. 6 (a). 

Military men, suits by and against, ss. 465-69. 

Ministerial oflioer of court to sign documents filed, s. 38. 

Minor son and ludr of nieniher of Hindu joint-family, survival of caiiso of action to, 
in suit for piriiiion, s, 361, ill. <1, 

Minors and persons of unsound mind, suits by and against, ss. 440-64^ * 

Miscellaneous pioetM'dings, procedure in, s. 647. 

Mischievoti Si^*g» nui4 concise statement of clapu for damages for injury by, sch. iv. 

114 . % 

Mi'sjoinder of parliosS not fo dbf^ut sui^, s, 31. • • 

^ time for takii5? objectioos to nou>join(^:(r or, 8. 34. 
e,jfect of, in regard to plaint, s. 68 (/). 

Mistake or error apparent on face ck record, revi^^w of judgns^nt in case of, s. 623- 
plaint in suit for rescisfiiori «f contract on ground of^sch. iv, 99. 
concise stuteinerit of pfaiiA for money paid of, sch. iv.‘ 114. 

Mode of attaebiiig property oq failure to give security, s. 486. ^ 

of taking additional evidence, s. 569. ^ 

• pf taking evidence, sections not applying to high court, so far as relates to, 
8. 638. ^ 

Modification or rescission of declaration of transfer to collector of execution of 
V decree, s, 320, . * 

or correction of JVvVard, 

*’ of decree in appeal, s. 5*l4, ^ 

« of award, appeal froAi orders as to, s. 688 (<)• 

Moiety pf salar 3 »’ of public olBcoi^or servant or railway company not liablel;o attach- 
ment, s. 266 (/t), , 

Money, {>1ain( in suit for, k. 50. 

ord«r as to iq^tere|t in decree foii^ s. 209. * 

second application for execution of decree for, 8^230. 

• value of pr^perfy, atftichnicnt to corrcspouc^ with amovnt of decree for, 8. 245 
payable out of property ^of deceased, execution against representatives, of. 

decree for, e. 252. « 

ak compensation or costs orpkeAative to other relief, execution of decree 
for, a. 254. • ‘ , 

immediati? execiikon of liinito^ decree fot, s. 256. 
liable to attachment, s. 266. e 
attachment of decree foj* s. 273, 

recovery? <lf costs of re-sale jiinder ruThs For execution of deeVee for, s. 293. 
repayment of purc*ltase-inoaey enforeablo under rules for execution of 
decrees for, s. 315. * ^ 

or thing in behalf of minoi< receipt of, before decree, by next friend or 
guardian, s. 461. ^ 
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Money, the ftnbjoct trf suit, deposit in court of, s. 602?^ • / 

payment of, according to fin'tlhig of court on question ref^red 5y Agrroement, 
8H..627ate).628. ^ 

lent, form of\laipt in suit for, sch. iv. 1. * 

rocein^ed to p^intifE's use, form of pifiint'in sliil fpr, sch. iv. ^ ^ 

by dnfeniant«tn rough plaintiil's i4i8taKe o£ &ct, form of plaint in 
# ^ suit for, sch. iv. 4. • • * 

id to third party at defendant’s request, {oriii of^glaint in suit for, 

dcpc%itcd with banker, concise statement of claim for, sch. i"/. 114. . , • 
lent, concise stateipent df claim for, sch. iv. 114. » * • •• 

over-paid, concise statement of claim for, sch. iv. 114. • • 

• received (as pleader, factor, collector, &c.), conciae^tatement of claim foi*, 

• sch. iv. 114. • • ^ 

Money ^bhnd, concise statement of claim upon, sch. iv. 114. • • • 

Mone^dccrag, person arrested in execution of, to be declared an, at 336. * • 

refeasqiof person arrested in cxecuthDii'*in payment’of debt and costs 
UBder, ss. 33§, 337. i • • 

attachment before judgment to be in manner provided in case of exe> 
cation s. 486. 

investigation of claims to property attached before judgment to bo 
manner (y^ovided in case of property attached in execution of, 

8. 487. 

under appeal, stay of sale of immovcablo property ordered in execu- 
tion of, 8. 646. 

•warrant of attachment of moveable property in defendant's posses- 
sion in execution of, sch. iv. 136. • 

of sale of property in execution of, sch. iv. Vdf'v 
Money.decroes tranrferred, power of collector as to, a. 322 ^ 
procedure of colllcctor^n case q^, s. 323. 

special i^les for salS uncertaiif interests in land in execution of, 
a. 327. - • 

Mortgage of immovc^a property, «suit8 for foreclosure and redemption of, where 
institu^, B. 16 (c). • ^ 

cpntinuance'of altachinent of property subject to, s. 282. 
or charge, cxeoutign-salc of property freefrvin, s. 295. 

right of mortgagee or incumbrancer as to surplus proceeds of 
property sold subject to, s. 295. s . . • 

postponement of sale to en^^blo debtor to raise amount of decree by, s. 

power to raise amount of judgment-debts Ijy, s. 322 (5). • 

Mortgagee, joinder of •claims by, to enfor5e remedies under mortgage, s. 44, rule a. 

, concise statement of claim of, scb. iv. 114. * ^ 

Mortgagor concise statement of claim i>f. sch. iv. fl^. • 

oikother person entitled to lien, form of decree for sale in suit b^r, sch. 
iv. 128. 

Motion, withdmwal of suit on court’s own, s. 26. • 

order wr separatio^of causes of acPion on court’s ^wn^ s. 45. • 

of defendant, dispaupering on, s. 414. ,, ^ 

reference to high court op court’s own, s. 617. * • 

Moveable property, levy of expenses of witnesses bj^ sale of, s. 162. 

• • liable to attachment, e. J66. ^ 

not in possession of judgra%i^t-debtor, attachment gf, s. 268. 

• * in possessitfii of judgftient-debtor, altuchment of, s. 269. 

rules as to excdhtion-salestof, ss. 296-3(93. 

^ wrongfully taken, plaint^n suit for, sch. iv. 96. 

Moveables, exemption of decrees for specific, s. 259. * 

wrongfully detained, pluin| in suit for, sch. i^. 97. * • 

Mufassal courts, s^vice of proces|F of, in presidency-towns ai^d Rangoon, a. 86. 
Mufassal small cause courts, chapters and sections applying to, s. 5 and sch. ii. 
Mukhtars duly certificated may be recognized a^nts, s. 37 (6). 

Mutiny Act, seving of, s. 266, 2nd. prov. (5). •• 


O. P. 74. 
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Name of proAbcer to be endor^d on admitted documents^ s. 141. ^ 

description and place of abode of plaintiff^entry in place bfi^ in suite by Secre- 
‘ tary of ftate, b , 418. ^ ^ , 

' of plaintiff to be stated in notice of suit against goveraq^%it or public officer,^ 
8.424. , .ft. * . 

Names of appellant and reepaodept to be stated in decree, s. 

' . and reeijlenoes^of persons Exempted ^rofrt persdnal appearanof}, 8. 641. 

of facts, written .statement to bo confined to, b. 114. 
evidence in foi^m of, s. 482. « 

not allowed in memorandum of appeal, s. 541. ^ ** 

Native and^foreigti rulers, suits by and against, and by aVens, ss. 430, 434. 

Native state, executka of decrees of courts establisned b>\ government in, s. 229. 
Native states, oxOliulionp British India of decrees of courts in, s. 434. 

Natural justice, effect of foreign judgment contrary to, s. 14 (c). «« .. 

Necessaries furnisbed to family of defendant’s testator without express request, at 
Veasonable p^ipe, sch. iv. 9. 

'Neglect cr refusal^to comply vi^ith decree, consequence of, s. 261.c 
Negligence of rail^Vay having principal office in another pla'c;., place of suing by 
' • traveller injured in one place by^tH. 16, ill* c. 

• responsibility of receiver for loss by default or, s. 503 (A). 

in custody of furniture or carriage lent on* hire, concise statement of 
claim for, sch. iv. 114. 

or wrongful detention of goodi, concise statement of claim 
in case of, sch. iv. 114. 

concise statement of claim for damages for injury from negligent driv^ 

ing, sch. iv. 114< 
for injury whilo^ passenger in 
railway, sch. iv. 114. 
for injury from defective con- 
, ditionof8tatioD,8ch.iv.ll4. 

^ for in jujry from, as medical man| 

, ' scL. iv. 114. 

Negotiable instruments, attachment of, s. 270. 

rules as to execation-ssfios of, s. 29bu), 
summary* procedure on, ss. 532, 538.. 

Negotiation of bill, note, or suourity, form of injunction to restrain, sch^ iv. 166« 
New next friend, application for appointment of, ss. 447 , 448. 

Next friend not to bo joined without consent, s. 32. 

' ‘ minor to tue by, s. 440. 

costs of plaint for minor filed without, s. 442. 

of order affecting minor obtained without, 8.^444. 
who may act as, eu 445. - 
order for removal of, s.^ 146. 
application by minof for dkcliarge of, s. 451. 

costs of suit or application abandoned by late minor, incurred de- 
fendant or respondent, br paid by, s. 452. 
notice to, of repudiation of suit by co-plaintiff, late minor, 8. 454. 

of unreasonable or improper suit by next friend, <i. 456. 
receipt ^f noney or otherUhing ou bebalfiof minor before decree by 
iguardain pr, s. 461. 

corapVomise or agreement by gtiardiaa or, s. 46£. 

Nomination of receiver by court subordinate to district court, s. 506. 

, of arbitrators, s, 607. > 

af arbitrator on matteur'eferred by agreement betweau parties, 8. 523. 
Non-appearance pf parties, consequence of, ss. 9^, 1€9. [b. 99. 

effect of showing suGcient exenso for non-payment of court-fee or, 
of appellant, djsmissa’i of appeal on, s. 556. 

^ of applicant for review, effnet of proof of cause f<r, 8. 629. 
Non-compliance with notice to produce document, effect of, 8. 131. 

Non-ezeention of^ wamnt of arrest, s. 343. 

Non-joinder or misjoinder, time for taking objections to, s. 34. 

of parties, effect of, ik regard to plaint, ■. 03 (/ }. 
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• 

Non-judicial and q|iGe^i-judioial acts, power of high cdh/t to declare are, b. '637. 

• > may be done by' registrar cOur# or other 

, eX oflScor, s. 637. / ^ 

Non-produption documents at first hearing, e^ectjof, s. 139. 

Non-resident defendi^t, servic^of summons in case*oL S| 76. . 

Non-resident defendants, acqiwesoeo^e as to pltf^e oi suing^ 8. 17. 

Notice of applieation to transfer suit, ss. 22-24. • * 

of withdrawal of suit, s. 25. 

of institution doi suit by one of several parties in rame interest, b. 2 
to defendant receiving summons but not in time, s. 100 (c). 

of application to set aside dismissal, s.* 10^ * ^ 

of application icP set aside ex~parte decree, s. 109. . • • 

tly*C|^igh court, of demand of admission of genuinenAs of documents, a. 126. 
to produce, for inspection* documents mentioned in plaiift, written state- 
ment, or affidavit, s. 131. ^ . • . * /. 

» ftrty called upon for document, as to time and pla/o of incypeefion, • 

8. re2. # • • • ' 

of proclainatio'a foi* witness put of the way, ss. 169, 170; # • 

to parties as to examination of witness leaving jurisdiction, s. 19^ 
of delivery of judgment on future day, ss. 198, 199. 
to parties, of proposed amendment of decree, s. 206. 
of application for execution of assigned decree, s. 232. 
to show cause against execution, issue of, 248. 

to surety for performance of decree, of application for oxeention, s. 263. 
to jiidgmeut-dcbtor required to execute conveyance or endorsement, s. 261. 
to oceflpant of property delivery of wliich is decreed, s. 264. 
to withdraw, before entry of zanana, s. 271. • 

to court or officer having custody of attachable property, s. 
of attuohmefit of dccrqes other than for iiionyy^s. g73. 
to other court which passe^ <fecree foPii^oney, of attachment thereof under 
decree to b% executed, s. 273. . . * . • 

in case of property sold in execution, wl^ch is subjeobto lien, s, 300. 
to decree-holdj*fcj by collectBhr, s. 323. j, . j 

to Judgraent-ojbtor or his represontatiVb,^ non-discharge of judgment- 
« debt, s. 324. • 

of application of inyplvent, ss. 347, 348, 350. • 

for order to alter schedule, s. 353. ^ ^ 

to parties in case of assignment, &c., of interest pending suit, B. 370.. 
to plaintiff, of deposit in courts s. 377. ^ , . - • • 

tc^opposite^party and to government pleader, of bearing of pauper s appli- 
cation for leave to sue, s. 408.^ . • ’ v * 

to plaintiff, o7 motion for dispaupering s. 41¥v ^ 

before suit against secretary of state or pqjilic officer,^ 8. 424. 
o4 defendant’s application for removal of manor’s plaint, s. 442. • 

* of application of co-plaintiff, late'minor, repudiating suit, s. 454. • 

for disnKssal of unreasonable or improper suit, s. 45{f. 
by defendant, to guardiau of minor heir or representative of deceased judg- 
• meat-debtor, %460. * ^ ^ * 

to opposite party, of application for injunction, s. 4^4. * 
before applicaHon for order for sale of -perishable articles or for deteiftioiii 
&c., 8. 600. • 

• to arbitrators to appoint umpire, s. 541. . 

by arbitrators that they cannot a^ree, 4.iil5 (5). • 

of filing of award, s. . 

to show cause against filing of agreeilient to refer to arbitration, s. 523. 

• of awaAl, s. 52p. 

of filing of agreement by partijrs to submit case to court, s.^629. 
of registry of appeal, to cour| which passed deejee, s. 55(7. * 
to lower qpurt, of appeal, s. 550. • 

or respondent, confiromtion of dedsion appealed against, 
without, 8. 551. \ 

of confirmation of its decidon, 8. 551. 
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Notice of (1^^ fixerf for hcarinPgr appeal, publication and service^ of^, s. 553. 
efifeot appearaixce of tespondent without, s. 557. f 
to fospontle^t not .being served owing^to appellant not d^ositiol^ cost, s. 557. 
\^y respondent to appellant, of his own objection to doefth appealed against, 

. / * - 

to parties of pleaders ^efoxe prononneinj^ judgment, s. 
of petition for*!eave to ap|)eal to <mpon,«. GOCfc 

* to respondent, of 'admission of appeal to queen, s. 603 (6). ^ 

'^«.to opposite party^r/ivibw not granted without, s. 626 (a). 

‘ ^ of application for restoration of rejected api^lioation for 

, ^ review, a. 629. , t. 

• t<vptodiice documents, form of, sch. iv. 124. • 

to show cffiise against issue of execution, form of, sdh. iv. 135. , 

to attaching oredTjor, form of, sch. iv. 144.^ ^ f c 

to person in pdssession of movoablo property sold in execution, form of, sob. 

oif paymerht into court, ^orm of, sch. iv. 155. t ^ * 

of application for injcinct?t>n, form of, sch. iv. 167. 
to ref>p(y\dent, of day for hearing appeal, fonh of, sell. Iv. 175. 
to^how cause against grant of review, form of, sch. iv. 178. 
of change of pleader, form of, sch. iv. 179. ** 

Notices and orders, form and service of, s. 94. 

high court’s power to regulate service of, s. 619 (a), 
of high court, who may serve, s. 636. 

Notification or re-sale in default of payment of purchase- money, 8. 309. 

applying to certain courts the provisions as to summary |uito on nego- 
tiable instruments, s. 638. 

Notifications published under repealed enactments, s. 3. 

Nuisance, plaiiit*in suit for abatement of, schi iv, 101. 

concise stateniept o,f claim for darn{.igus to house, tKees, crops, &c., by 
noxious vapours frqm •factory, by noise |rom works or stables, 

, sch. iv. 114. * 



Number of suit to be endorsed on admitted documents, s. 141. 

of appeal to bo stated in decree, s. 579.*' 

Numbering, of entries in registQr qf^snits, s. 58. 

of paragraphs in Written statement, s. 114. « 

as a suit, of application to file agi^einont to cefor to arbitration, 8 . 523. 

award, s. 525. 

' r ^ o(! filed agreement to submit case to court, s. 529. 

of, grounds of objection to dccree^> s. 541. ^ 

Oath, examipalibn of serving officer to bo on, sa. 82, 168. 

of declarant to affidavit, wIto ms^v adipinister, s. 197. 

Objeotiun to produce documents undei^rder for discovery, s. 129. 

. * " Called fs«r, 8. 132. 

' to discovery or inspection, procedure on, s. 135. 

( to judgment At first hearing, proviso as to, s. 154. 

4 to question, taking down of, s. 186. 
to execution of decree, offered on notice to show cause, s. 946. 
to 'sale, for ifrcgivlarity, di8allo\^aDce or allowance of, s. 312. * 

by repres^ntotivo of deceased defendant sought to be brought in, s, 368. 
to legalit;^ of award apparent on faco of <t, s. 520 ^). 
to decree, by respondep-t, on hearing of appeal, s. 561 . o <. 

Objootions to institution of suit in one ofvievoral courts in which it may be brought. 
.Bs. 23, 24. , , 

to non-joinder or misjoinder, time for tfikfifg', s. 34. ^ 

to execution or conveyance br endorsement ordered by court, s. 261. 
to attachment, investigation dr*, ss. 278, 279, 285. 
to'alt^r^tion of schedule, hearing fef, s. 353. o 

of parties to con I in uaf ice <yF suit ugAiust asaignoe to whom interest has 
e passed peffliu^ suit, s. 370.'" 
to report of conimissionors for partition, s. 396. 
to removal of miuoi’b plai!it, Ucuriug of, s. 442. 
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Objections to finding of low«r court on issaes refe^bd by appellate court, s., 667. 
^pe[4 from orders as ip disallowance of^ fi. 588 (A), * / 

to draf^onveyances or M raft endorsements, appesj fyon\ (^ders as to, 

• ^to ifdniiBBion of application for review, & 629. 

Observation, power ^o authorise making of, s. 499 (o]^ • 

Obstructing \^v, plaint in edit for^ 6cl)^iv. 80. | . 

• right to use water for irrigation, plaint*in suit for, sch. iv. 82. / ^ 

access of light, concise statement of elaiih for damages for, scl^j^. Il4r 

Obstructiop of exception of transmitted decree, s. 228. 

to exeoution,iprocejc]ure in case of, ss. 328-35. ^ • 

*of decree, application for securit^^^to^bc taken* ip cjuie of, 
, • 88.477, 483,484. • 

« ♦ or resistance to apprehension, s. 651. j* ^ 

Occupancy of judgment-debtor, delivery of immoveable property in, s. 318. 

of tenant, delivery of immoveable property in, 8. 319. , » , / 

OfEeVco uflfier Pctfial Code, s. 188, s. 136. ^ /? • * 

OCEences under Venad ‘Code committed in case pofiding before civil court, procedure 
as to, 8.^643. •••*•. » # • 

Office of pleader, effect of leaving process at, s. 40. 

of collector, publiodCion of prohibitory order in, s. 274. 

Officer of court, sending summons by, for service out of jurisdiction, s. 85. 

in charge of jail, dc^very to, and service by, of Bummons-, ss. 87, 88. 

or meiimer of corporation, service of interrogatories on, s. 124. 

of court, production of document for inspection in presence of, s. 131. 

tcb exercise powers as to suits relating to charities, s. 539. 

to atfest amendment of rnemorandum of appeal, s. 543. 

of court to register memorandum of appeal, s. 548. • 

to sign translation of judgrnoat, s. 573. • * 

to certify Sopy of jnt)gcnen^and decree, 8.J5^. « 

empowered by court to copiplete reoifd^n appeal to queen, s. 602 (2). 

appointed by nigh court, actsVhich may bo doao by, s. 637. , 

Officers concerned in execution-sales not to bid jpr buy, s. 292. 

of governmQiff^ civil and rflilitary, issue of coinmissiou in case of, a. 386 (c). 
in actual service, who cannot get le^f, ipay authorize person to sue or 

• ^defend for them, a. 465. • 

of district court, prrest and attachment by,* under process of other court, 
B. 648. 

Omission to sue, effect of intentional, s. 43. • » * ' 

lower court to frame isssies or determiuo question of faqt, s. 5G6. 

Open cosrt, witn tfssos to be examined in, s. 181. 

judgment pronounced in, q. 19& * 

* to bo dated and signed in, 8.^2. 
in appeal to be pronounced in, s. 571. 

Opesatiofti of law, execution of decree transferred by, s. 232. 

Opinion, provision for difference of, in reference to two or^ore arbitratorsy s. 509. 
of court, statement by arbitrators of case for, a. 617. ^ 

• judgment according to. on special^ase, s. 522. 

peferenoo of apical to other judges by bench o% tw^ differing in, s. 575. 
bar to appeal to queen from judgment of juej^es equally divided in, s. 697. 
of court making refewnce to high court, to accompany, s. 617. 
of high court, passing decree or order contingent upon, s. 618. 
of majority of judges, decision sccording to, s. 628 
of judge, statement of case by^regiltvar for, s. 64^ 

'Opposite party, admission oi^dou^al of allegations of, s. 1] 
interrogtmries for, s. 121. • * 

• notice to, of application fdl injunction, s. 494. 

• of petition fiSr leave to appeal to queen^ C* 

review not granted irithout notice to, pud hearing of, s. 626 (a), 
ttotice to, of application to restore rejected application for review, 
8. 629. 

Option as to place of suing, s. 18. 
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Option as to seVeotion of oonrt foer institution of suit, s. 57 (a). • 

Oral applica^ioo'of decree-holder, order on, for is^ftiodiate exeontiou, s. 266. 
Oral eyidence, production in dppellate court of additional, b. 568^4 ^ 

Oral eWnination by court, a. 118. ^ ^ 

Orally, evidencWif witnesses in atteziSance to be taken, s. 181. 


1 


Order of rejection of plaint, a. 85. / 

for satisfac/ion oftlecree to enforced^ out*' of proceeds of attCbChod decree, 

‘ 8.273.. 

foit^vithdrawal of att((^ment,*on payment of amount dedreed with costs, s. 275r 
con6rining«salo objected to for irregularity, s. 312. * 

' of courjb required fotr. release of debtor from jail^s. 34*1. 
tf{^oi«rting recei^r, effect of, s. 354. * «. 

for cominissidn, s. 3%i. * 

affecting miner, obtained without next friendcor guardian, discharge *of, 8.444. 
for removal of next friend, s. 446. 

for dischtlrgo^f next friend, application for, by minor, s. 451. c 

for dismissal suit or application, on election by late minof to* abandon, s. 452* 

for appointment of guardian for suit, s. 45G. . « • ^ 

to bring* up' defeVidiint on application that 8c\Jnrify bo taken, a. 478. 

for injunction ; discharge, variation, or setting aside pf, s. 496. 

for sale of perishable articles, &c., s. 498. 

for detention, preservation, &c.,of property in suit, s. 499. 

for sale of land or tenure for non-payment of revemie or rent due, s. 501. 

for deposit in court, of money or deliverable article the subject of suit, s. 602. 

of reference to arbitration, as. 606, 508. 

on application in that behalf, s. 623. • * 

to filo award in arbitration without intervention of court, s. 520. 
foi' execution of decree, security in case of, s. 546. 

for sale of ifhinovoable property in execution of money-deevee under appeal 
stay of, 8. 646. ♦ * * * 

of dismissal of appeal not to be^aaled when rispondent qf/pears without notice, 
567 •' * . 

of remand by appellate court, I. 562. , 

to bo passed in appeal, effect of^agrecinent of parties ns s. 577. 
and judgment included in Oeeree^ s. 594. 

refusing certificate to applicant for leave to appeal to queen, appeal from, s. 601* 
of queen in council as to exclusion from record in a^fpeal, s. 602 (1). 
to furnish further security or make further payment, s. 605. 
or queen, appeal stayed not to proceed without, s. 606. • 

<18 to court to which her decree is to be sent for enfiorceraent, s'. 610» 
of court makiug reference ; alteration, cancelment, or -setting aside of, «. 621. 
on reference,' power of lii^ court^o make, s. 621. ^ 

in casq called up for revision, power of high court to make, s. 622. 
from which appeal is allowed, •but has not bceu preferred, review of judgment 

• ^ intense of, 8.625(a). . 

* ^ ^ not allowed, review of judgment in case of, s. 623 (5). 

for restoration of rejected application for review, s. 629. ^ 

of rejeo^ioix of a^lication for review, final, s. 629. ^ 

passed on reviewjfor 9a aiiplication for review, bar of application for review 
of, 629. f • • , 

for rehearing case on application Ifor review, 8.*630. 

for attacbmont outside courf a district, s. 648. ' ^ 

for tmnsmission of summons for service in other jurisdiction, form of, sch. it. 
120 . * • . • 
for dissolution of partnership, foriij of, sch. iv, 132. 
for payment of money in hands of V->hd party, form of, sch, iv- 143* 
confirming sale of land, form of, sch. iv. 149. 

for deliverymen certified purchaser of lancTat execution-sale, sch. iv. 151. 
for committal for resisting, &c., •execution ftf decree for land, sch. iv. 153. 

OD faihire to furnish security, form of, sch. iv. lo9. 
to call for security for fulfilmenyof decree, sch. iv. 160. 
of reference to arbitration uiyJc: agreement of parties, sch. iv. 170. 
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Order refereitce^to arbitration by court with content of parties, self, iv, 171. 

Orders of c^urt with e^ims to property sold .in execution h^ve force of 

appealffjEro5> ss. 688-91. 

wh^t court ^ hear appeals from, s. 589^ • 

not appcalaw except its provided, s. 591. a • • ’ • 

relying to enforcement of fj[uee«'8 ordersjiappeal i^Sffist, s.^ll. 

Ordinary Aiginal ciril jurisdiction, application of pToyisions as to nummary sAits 

negotiaMe instruments to courts JHtVing, s. 
538 (s). • 

power to order executii^n of decree by high -dburt 
in exercise of, s. 63df *• 

of high court, service c^procels issued in exeitsise 
of, 8. 636. • 

sections not applying to high court in ezpreise 
of, B. 638. ^ • ••...« 

Ori^nal ciVil jurisdiction, appeal to queen frong decrees of hi^ court Oxercising, 
s. 595 (5). • * ^ ^ 

Original dec^ee8, ap^Als from*«8s. 540'83. * * * 

rules as to execution of, applied, s. 610. * ^ 

Original proceedings in' sim, tiling with, of copy of judgment and decree in appeal, 

8. 581. 

Original suit or appealjrdenflind for security for costs of, s. 649. 

Oudb, recognized agents in, s. 37. 

Owner, collector iiianaging property under attachment may exercise powers of, 322, 

• Igst para. 

of property iu suit, powers of receiver equal to those of, s. 603. 

Panj&b, recognized agents in, s. 37. ^ * 

Papers excluded agreement of pafbios from record in appeal to^ueen, s. 602 (2). 
Paragraphs, division of statements gito, s. 11^. • » • 

into cons^utivcly nivnbpred, o^case for (minion of court, 8. 527. 

Part, execution of decree in, s. 224. , ^ ^ 

Particular average lo^ plaint in suit for, sch. iy. 53» * 

Particular cases, suij^n, ss. 401, ^6. ^ 

Particulars contained in plaint, s. 50. • • 

• ornission in plaint of necessary, s. 53 (aJ. 

inclusion of uanecessary, s. 53 (6). * 

to bo stated in applications for execution, ss. 235, 237. 

court to ascertain whether application for execiftion contains itebessafy, 

• 8^ 245. • • 

Parties, 4heir appearances, applications, and acts, ss. 26-41. 

in same interest, suit or defence by Me in t^ehalf of all, s. 30. * 

who cannot%e ordered to appear in ^rson, d*. 67. ^ 

appearance of, and consequence of non-appearance, ss. 96, 109. • 

hr pleaders to have documenfary.evidcnce ready, s. 138. * 

to suit, decision by court executing decree of quesfion between, s. 244 (o). 
proceedings on agreerSent of, ss. 527-31. • 

to agreement to submit case, to be^subject to jurisdiction and bgund by state- 

• ments, s. 539 p • ^ 

to pay costs, statement as to, in decree in appeal, a 579{ 
supply to, of^copies of^judgruent and decree, s. 580. 

exclusion from record in appeal to queen, papers, inclusion of which is 
not asked for by, s. 602 (2). ^ ^ • 

giving to, of authenticated cojyes of •papers in suit, in cose of appeal to 
queen, s. 603 ^ • 

to suit, exemption of, from arrest^S. 642. 

Partition o9 immoveable property, saving of local law relating to, s. 4. 

• suits for, where instituted, (&)* 

of family property, 8urvi\:al of cause of aotk)n in suit for, by member of 
Hfodu joint-family under Mit&kshari law, s. 661, ill. d, 
commission to make, s. 396. 
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Partner in insfilvent firm, or hi^epresentatiTe^ not entitled to pi^ov6 in competition 
v^tth creditOM, b^352. / • 

. interfering^ with bueihess, form of injunction to restrain/|ch, \v. 166. 
Farti^rs^ service of summons on, s. 74. i 

Partnership, secFtco of summons on /nanager of business of, s. 74. « * 

« decree*in suit for dissolntion of, s. ^16, • • 

plaii^t in Mt for dissolution of,«ach.Sv. ll!). « 

concise statement of claim to have account taken of, sch. iv; 114. 

* form of ord^ for dissolution of, sch. iv. 132. * 

fin^ decree in suit relating to, sch. iv. 138. ' « 

Party ipay tVPP^y ordny for discovery, s. 129. » • 

*^oalfad upon for«dooument, to give notice of place *apd time of inspection, 

* 8 * 132 «^ * M • 

in possessioprcl! la^ or tennre the subject of suit, effect of non-pHyaient by, 
of revenue or rent due, s. 601. 

« to.origma]\9ijiit, having interest in result, joining of, as respondentia aig)ea], 

• B. 569.\ • ^ 

not appealing may apply for review of judgment, 623. ■ 

requiring •evidence of exempted person, payment by, ot costs of^oommission, 

' 8. 641. 

to cause, summoning assessors at request of, s. 64^. 

Passage-money, plaint in suit for, sch. iv. 25. 

Pasture, concise statement of claim for damages for infringoinent of right of, sch. 
iv. 114. 

Patent, concise statement of claim for damages for infringement of, sch. iv. 114. 
Pauper defined, s. 401, exp. , • 

Pauper-appeals, ss. 692, 693. 

Paupeffl, suits by, ss. 401-415. 

Pay and allowances of persons subjeot to native articles of war liable to attach- 
ment, 8, 266 (i)« • • • ^ • • 

Payee against maker, plaint in suit sf, Ceh. iv, 299 

caccepfon plaiAt in sui^ of, sch. iv. 38, 48. * 

drawer fur non-acceptance, plaint ip suit of, sqb. iv. 41. 
drawer for non-acceptance of foreign bill, sch/iV. 47. 

Payment into court, of expeusee of witnesses, s. 160. 

of cost ariH fine by absconding witness, s. 170. • 

of purchase-money 6f property subject to rig^ht of pre-emption in suit, 
fixing day for, s. 214. 

' of money under decree, ss. 267, 258. 
into«:ourt, of attached debt, s. 268. * 
of debt nod costs, stay of sale on, s. 291. 

for property other th^a instrismonts or shares sold in execution, s. 297. 
iqto court, of subsistbnce-mdnev before arrest, s. 339. 
provisions relating t5, ss. 376-79. 

* to plaintiff, of sum deposited in satisfaction, s. 377. , ** 

^ into court, of Ihing claimed in interpleader-snit, s. 472. 

•by party interested, of revenue or rent for non-payment of which land or 
tenure is to be 'sold, 8. 501, * 

by *recei ver, Vjf l^ilance duo from him, s. 503 (pj. ‘ 

into court} of sain mentioned in summons, ss. 532, 5,33. 

Payments, power to exempt judgmenMebtor from, tj. 347. * 

Pecuniary claims, statement ae tcP, in application of insolvent, s. 346. 

Pendency «o£ appeal, increase of socuri^y^otmd inadequate during, s. 609. 

• by other party, vapplicttion for yeviow of judgment notwith-, 
, 8^5inding, a, 623. • * 

Pending appeal, security in case of ordej^for execution of decree, s. 546. 

to queen, povversiof court, s. 608. ** 

Pending suit of ^'ivigment-debtor against ddtree-holder, stay of eieention until 
‘decision of^ s. 243. * % 

procedi^'e in case of assignment, creation, or devolfitioa of interest, 
8. 372. yi 

Fending suits, provisions us to, s. 12r^ 
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I^ertormance of contract, execution of decree for (ipffc5fie,_B. 260. 

dwroe, Beoority foVby applicant for o5v>onlioa. 3. 546. • 
of on^jr of queen in pending appeal, security foiy 8.^368* (6)» fc)/ 
df^de'e^.e pending appeal to quec^n, security for, a. -00$ (o). • 

iPerisbablfi articles, power to order interim «ab* 6f, a.* 498. 

Permission ol: govoflimont tg aliet^anemics lo reside ft iJrityJi Indio, 8, 430. 

Person or rgowables, place of suing fo^coinpensoT^n for wrongs td^ s. 18. 
appearance by party in, a. 36. ^ ‘ 

summons for apjicaranco in, as. 64 (a), 66. 

8cr\^ce of sunfmoOjS on defendant in, 75. , ^ 

consequence of nopraltandance of party required to^gpar in, b. 

order for appearance of party in, a. 120. , % • • 

what pcr.sons bound to attend court in, s. 176. I __ 

aadaproporty of judgmenti-debtor, refusal of oxectifion a^inst both, s. 230. 

presentation of pauper\s application in. s. 404. - ^ 

. appearance be.foro commissioner wbetlier by agent or pleaWi-, or in, 4flO. • 
interested in minor may apply for appointmicait of new n(«t friend, a. 449. 
nomi^iated bjf ivirtias, r(2fusal to accept arbitration by, s^ 507. • 

in certain a\v^rd tnay apply for filing thereof, a. 525^ 

Personal appearance of dilator, &c., of corporation, power lo require, a. 436. 

I^ersonal ob»'(’ience, place or auing for relief obtainable by, a. 16. 

Persons present in court may be required to give evidence or produce document, 
8. 165. • 

for whose examination commisaion may issue, s. 386. 
authorized to act for government in judicial proceeding, s. 417. 
of inbound mind, provisions applied to, s. 463. 

claiming through principals or landlords, interplcadcr-suits in ca^o of, 
8. 474. ^ • • 

interested ^ trust for public charity may institute suit relating thereto, 
8. 539. * ® n * 

authorized by Jiigh court to serve prbcefft, s. 63(v ^ 

employed by attorneys, process which piay be served^ by, s. 
exempted fropj arrest, s. 642. ^ 

required to^Vvo evidence or produce dni aments, rnles applied to, 8. 650. 
Petition, court-fee not chargeable on, in pan per- s nit, 410. 

ctpplication for leave to appeal to queen to be by, 0. 598. 

for cn^rccmcnt of queen’s ordet to bo by, s. 610. 

Place of Buing, es. 15-25. . . • • • 

of ynprisonmeut of person arrested in execution, 8. 356. 
of custody to be stated in appliSation of inHolvont, e. 345 (n). * 
of •abode or plaintiff to be stated ii^ notice ot suit against government «T 
public officer, s. 424. • Is ^ 

of residence oIl i-espoudent, day for lieafing appeal lo be fixed with reference 
to, s. 552. • • . • 

Pla^;^ appointed under I’epcaled cnactmeiits, continued, 8.9^ ^ 

Placing party set^king assistance of court in case of appeal to queen under condi^ 
tions, 0. 608 00- * • * 

Plain paper, copies of p’ lint to be on, s hB. 

Plaint, rcttirn of, when pi.3ceodinga statoii, s. 20. 

amendment of, where defendant added, s. 33. * - . 

'■'when Rofte causes of adtion excluded, 0. 47. 

8iiit to bo commenced by presenting, s. 48. • 

written statements or answers to inmn^gatoriea, issues framed on atlegation# 
in, 8«147 (5). ^ • • 

in suit, application ol^anper to be deemed, s. 4104 • 

by or for minor, filed without next^nend, 0. 442. 
in infcrplcadoT-suit, s. 471. • 

in sumftiary suit on negotiable ftstriiment, 9. 532. • f 

PluintifE, power to make defendant % s. 32. * • 

or defendant, power t6 order personal appearance 6f, s. 66^ 
effect of failure of, to pay fee for serving summons, s. 97. 
only appearing, procedure in case of, *1: iOP* 
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Plaintiff, when barred from bringing fresh snit, s. 103. ^ ^ ’ 

T^qiiking security for costs from, s. 3§0. / 

parti cnlrrs^as to, to* be stated in notice of suit against g4i^.erati;i<9at or pnblio. 
* officer, s. 424. ,* ^ 

cannot be guardian for 8oit{ a. 457. .» 

in interpl4ader-suH, dutjr^f, as to thin^ claipnod, s. 47r, 
when qptitleaHo, decree i[a aummary^ suilF on n^otiable Htstraroent, a. 532. 
includes, appellant, .8. J582. 

Plaintiffc, joining of, a. 2f . • ' r 

roayii'.uthorize any of their number to act, s. 35. 
lUrooeduro on «\oa-appearance of some of s^veraf, s. 1(^. 

hi case of death of one of several, if cause of action aqrvives, 

' *.19.362,363. 

reversal^C'S whWo decree on appeal by oq.e or more of several, §44. 
Plaints in suits by secretary of state, s. 418. 

< * ' against secretary of state, a. 424. 

f^rms of, 8\*644 and sch iy., part i. 

npon instmiuents for payment of money only, sch. iv^23-5o. 
in suits for obmpensation for breach of contract, sch. iv. 56>7(l« ' 
upon wrongs, sch. iv. 71-93. 
for specihe property, sch. iv. 94-98. * 

for special relief, sch. iv. 99.113. 

Pleader defined, s! 2. 

vakil and advocate included In, s. 2. 
appointment of, s. 39. 
tiling of appointment of, s. 39. 
revocation of appointment of, s. 39. 

' leave of court to revoke appointment of, s. 39. 
service 6f process on, s. 40. ‘ 

summons far appeirar.ee by, a. 64 (5). ^ 
saving of lien of, in case oftsfcvoff, s.,111, 
consequence^ of refdsal or inability of, to answer, s. I*i0. 
service of intetrogatories o%,‘s. 122. 

of decree holder, service on, of notice of appfiv?tion of insolvunt, 
88. 347, 350. . * ^ 

appearance before cormniseioner, whether in person, or by f^ent or, a. 400. 
notice to opposite party and to government pleasjier of hearing of pauper’a 
application for leave to sue, s. 408. 

' court-fee not chiU'geable in pauper-suit or on appointment of, a. 410. 
filing ^ninor^s plaint without next frietid, to pay cost, s. 442. 
obtaining order affecting minor, to pay costs, s. 444. ' • 

of minor omitting to app]iy for^appointment of new next friend, a. 449. 
appointment of, to sue and dci^na for military man, a. 466. 

. application by, for order <4 refei-tnce to arbitration, a. 506. 
bf appellant, hearing of, ws. 551. » 

b£ respondent, Confirmation of decision of lower coart withoat notice to, 
8.561. 

notice ^o, of day of hearing appeal, s. 653. r 
appettfance of«re8^ndeDt by, s. 657. ^ 

of appellaat, not|ce,to, of objection by respondent to decree appealed 
against', s. 561. . « ^ 

concise statement of claim for damages for injury by neglect of,, sch., 
9 iy. 114. w 

^ ^fbr fees for work done as, soh^. iv. 114. 

^ jv for money receivol as pleader, factor, collector,^ 

^ &c., sch. iv. 114. 

form of notice of change of, sch.' iv. 179. 

Pleaders and recognised agents, ss. 36-41. y. 
appearancS of parties by, B..96. 
examination by^court of parties and, ss. 117-20. 
to have documentary evidence ready, s. 138. 
hearing of, beforo pronouncing judgment, e. 571.. 
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Fleadeta, notice 4>efore pronouncing judgment, a.*571. 

of 4 >artieVin case of reference to high court, lieaHng of, s. 019« 
ezeinptioirof, from arrest, s. 642. ^ f ‘ * / 

Pledge, coQci^oftHtatdlnent of claim in case of (jiegligence in keeping or ^rOQgfdl 
detedt'on of gjia>d8), sell. iv. 114. • ^ ^ 

Points for determiniffion to l^^contasned in jiidgn^nt,*8S.“203^&74fr£i). 

on ^^ioh additional evidence is to be takeiA^ be speciued, #. 57(X 
Political pensions not liable to attuchiiicnt, s. 266 (gy^p ' * 

Polluting water under jtlainiitTs land, plaint in suit for, kol>. iv. 78w 
..Portion of ^mmovealTle property, decree for recovery of, e. 207. 

of decree, right to begin where appeal is from, s. 565, exp. 

Possession of irnnoovoabfb property, exception of suit for, s. 4^. ^ , 

of land the subject of suit, putting party in iinige djate , a. 501. 

* •or custody of property under attachment, couft^s fTflrer as to renaovafi 
from, 8. 503. 

j,by appellant residing out of British India, of propert]^ {^ner6iD, idde^eneb 
ei;t of that to which appeal relates^ 8 j» 549. f * 

Post, sending sumni^^ byf ss. 65, 8d>d0. ^ • 

sending letter substituted*for«uminons by, s. 92. 
service of summons ^ corporation through, s. 436 (a). 

Postage of notices, &c., payment of, s. 95. 

or registering fee, remission of, s. 95» 

Postponeinent of hearing wlfl^n summons not served in time, s. tOO (cy. 
for ap(iearanco of party in person, s. 120. 
of one class of issues when both kinds arise, s. 146. 

• ^of further argument or evidence, s. 154. 

of siilo of attached property pending investigation of olainii tlraretov 
S.278. . . 

of 8^0 to enable judgment-debtor to raise amount of decree,, s. 306v 
Power to call for record in noa-appct«labIo cas^, s. 622? • 

of high court to^authorize persons to sifldr^s it in Jiebalf of others, s. 63S. 

to Frame forms and to make rules as to bj^oks, s. 639^. 
conferred on hi^i court by Ej^tute, use or forms subject to, s. 644. 

Powers of court in euLccuting traaa*initted decree, s. 228. 

of collector's to sale of land in oxocutioD) s.*321. 
of comiDissioners, s. 398. * 

of court as to interlociitory onlers, ss. 498-50f2» 
of receiver of property in suit, s. 503 (fi). 
of arbitrators and umpire, a. 612. * 

and duties incident to provisidhs as to su.Ainary suits on negtTtiabte iDstru** 

• ments, s. 538. ' 

of advocate-^neral as to Suits relati|^ td^charities, by whom exerciseuble,. 

8* 539. ^ 

of government advocate as to suits delating to charities,, by whom oxerCise- 
, , aWe, 8. 539. • . . • ^ • 

of appellate court in apoeals, s. 582. 

of court pending appear to queen, s. 608. * 

of high court in dealing with case referred, s. %21. 

Powers-of-nttorney from p irtios out of jurfsdiotion, person# hofding, ntdy be agents, 
8. 37 (a). • • t 

age'ncy by iiiukhtars holding special, s. 37 (6).. 
f recAlitions Sgainst removal of attachable property 271. 

judgment of, s. 199. 

■ it, a. 214. 
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of creditors in distribution, s. 35G 
Preliminary 6rder in adininistration-suit, fdfm'of, spb. iv. 13(X 

• in creditor’s suit, forfh of, sch. iv. 130. ^ , 

in suit by legatees, form of,, sch. iv. 130. 

• by ne2t-of-Kin,^forni of, sch. iv. 130. 

Preparation, examination, and certifying of transcript of record, high court^s power 
to regulate, s. 612 (/}. 
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Preparation off indices to transVipts of records and of lists of papers not Inelnded 
in records, high coiirt^s power tc^ regulate, s. 612 /A). 

PreSv^Qce of^jndgeu v^itnessetf to be examined iQ,*88. 181, 182. ' 

Fresei^tation of pmipor'B application, s. 404. . ' 

of ttieiilorandum o^ap^al from original decree, s.\54l.' 

PresojrvatioD, deUntion, or inspection of propei-tv in spit, s. 449\^a^ 

re^izatitn, ^custody^ or manageniont of*' propiirt}" in |uit^ or under 
V .attachment, aptpointment of receiver for, 8. 506. 

Presiaenpy- towns, servid^ within, of ranfassal court process,,^. 86. 

court to which commission may issue for retidents in,^ s. 386. 

Preyention of attondanep^of appellant by sufiioient oanse, s. 558. 

< of respondent by sufficient cause,' 8. 660. 

» ^ of app^araneo of applicant for review, ofiEect of proof of, s. 629, 

PrevioiTP applicatifW. for^^xocntion, statement as to, a. 265 (/). ^ „ 

Price Oi goods soloby factor, form of plaint in suft for, sch. iv. 3. 

Princ^'pal,and mir^y, conciao statement of claim against, sch. iv. 114. 

* Principal ^office of corporation, sending summons in letter directed tp, 8. 4'o6 (&)• 

Principal place of business of corporation or company, s. 17, ex^. 2. 

*’ t service of summons o^ mi^nager at, '6. 74. 

Printed inoluded in Writtc:i^ s. 2. 

Printing in India, of copy of record in appeal to queen, a.' 602. 

Priority in respect of property in custody of court, determination of question o-f> 
between decree-holder and others, a. 272. 

Private alienation of property after attachment to l>e void, s. 276. 

Private parties, proceeding of suit against public officer as one between, s. 427. 

Prise courts, saving of u[)pcals from orders and decrees of, s. 616. 

Probate, forms of claims to, by oxocutor, legatee, noxt-of-kin, &c., sch. iv. I16w 

Procedure in certain cases under Bombay laws, s. 7. 

on* application for execution of dcc ’ce, s. 245. 

of collector and^jhis^ subordinates in executing decrees, s. 326. 

in suits on negotiablo ins^rnojients, s. 537. 

in appeal from dterees, ss. 548-54. * « 

on hearing appeal, ss. 555* 70. 

in appeals from orders, s^ 690. ^ . 

on application for admise on of pauper-appeal, s. 59^ 

to enforce orders of qiie^on, s. 610. 

in case of certain offences under Penal Code, g. 643. 

in miscellaneous proceedings, s. 647, * 

power to mato subsidiary rules of, s. 652. 

Proceeding or, suit in respect of recovery of immoveable proproty, referoncd to high 
court in, s. C9. v 

court-fee not chargei^Io on, in pauper-suit, s. 410. 
with suit on failure oil arbi^ratiod, ss. 610, 514. • 

(•on ground common to all ; retversal, on appeal by one ormo'i'e of several 
plaintiffs or dcf^ntlants, of decree, s. 544. 
with case netwithstanding reference to high court, s. 618. 

Proceedings for enforcement of decree within throe years, s. 230. 

on order of rcforeuco to arbitration under agreement of parties, s. 524. 
on agreement of parties, ss. 527-31. 

with leference to service of summons to defendant to appear and azk* 
Bwor, niltfs al to, applied, s. 553. 

points on which additional evidence is to be taken to be recorded on, 
b.570. * " 

* in^appeilato court or couri. whose decree is appealed against, reference 
to, before judgment's. 57 K . , 

in high court, power to fniMic forms for, s. 639. 

Proceeds of attached property sold, payv.mnt of, to party entitled, s. 284- 
of execution-sales, divifefion of, aino^ng deeree-holders, s. 295. 
of propeity sold in case disobedience of injunction, s. 493. 

Process of high court, who rtiay serve, s. 636. * 

Processes in cases of arbitration, issue of, s.* 513. 

PreglamatLon in case of witness ubac^diug, e. 168. 
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Froolamation of ^e^ree for delivery of immoveable firoperty, b. 264* 
of c%der as to attachotLiinmoveublo property, s. 274. • 

of.sjlbs, 8. 287. ^ • • I ✓ 

trarufer to purchaser of immoveable property (in occapac^^ of 
• ^ 8. 319. • • • # 

Prodnetion and delivery of do^^uments sued on, s. 69.# • 

o^shop-booka aifd ath6r bcvpks, s. 62. ^ , •" % 

^of documents in possesHion, Htnnmoiis t8 <yder, e. 70. . 

• conrt*s power to order, «. 130. • ^ 

»of record* of other suit, necessity of, to bo shown, 8. 13Z"» 
of documents, powder to compel, a. 148. •• 

summons for, s. 164. » 

by person present in court, s. 165. * 

of evidence by pnrty^ having- right to begin, 8 ^ 79 ^*, 
of document relating to property liable to seis^urc, power to rc(tpiro» 

8. 267. ^ ^ • • # 

of additional evidence in appellate cojir^, s. 568. / » • 

^of docufWent required to enable appellate court to pronounce judgment^ 
s. 668 (6). • » # 

of matter or evidence not previously practicable by suitor, s. 623. 
of dociimentsJVho may serve high court notice for, a. 636. 

Prohibitory order, attachment by, s. 268. 

in altacliiuont of otlior than money decrees, s. 273. 

of immoveable property, s. 274. 

in case of property sohl in execution, and in possession of person^ 
other than judgment-debtor, s. 300. 
of debts and shares sold in execution, a. 301. 
of moveable property to which defendant is^entitled, sub- 
joct to *lien or right of other person to irnmediato 
4 )ossesQjon, sch. iv. 138,«162> 

of debm nojt scciir8d^y negotiable instrumonts, sch. iv. 

® 139. * » 

of shares in public c6|npany, scb. y \\ 140. 

9 of immtiVeable property^ sch. iv. 141, 

of money or sccurity'lp court or with government oOiccr, 
sch. iv. 142. ^ 


against payment of debts sold isi exocution to other than pur- 
chaser, sch. iv. 147. 

against transfer of shares sold in execution, sch. iv. 148. 
in case of immoveable property, sch. iv. 163. 

* of money \it)th other persons, or debts not secured by 

negotiable instrinneiHs, scb. iv. 164. ' 

* of shares in public^ompuny, sch. iv. 165. 

Prolixity in plaint, s. 63 (ti). ® o ' • 

Poatnisp^o^niarriage, concise statement of claim for rlamagos for breach of, sclA iv. 114. 
Promissory notes, joinder of paitios liable on same, s. 29. ^ ' 

liable to attachment, a. 266. 

Pronouncing fudgmont, time for, s. 198. • 

• appeal, s. 671.'* 7 *• ^ 

Proof of service of summons on defendant not appearipg.s. lOOJ(a). 

of documents aftcording to law of evidcaco, before placingf on record, 8.141. 

5 of service of summons to witness, s. 166, i 
of facts by affidavit, s. 194. ^ ^ 

court receiving decree for execution tollje copies wdtboiit, s. 226. 
of service of draft of vohvcyance or endorsement, s. 261. ^ 
of payment of debt and costs, stay of^sale on, s. 29i. 
of chrims against insolvent, s. 352. ' ' ^ 

of minoir plaintiff being of ago, «ts. 453, 4641 
of execution of military man^s authority to suo and defonrl^ s^ 465. 
of allegatrSQ of discovery of new matter or evidence jroquired before grant of 
review, s. 626 (6). 

of ^uso for iion-uppcarauco at bearing, of applicant fur review, s. 629. 
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In dfsppte, decision b^court as to, ander agreement betn/edn parties, s. 16(11 
within jurisdiction oc court passing d^ee, sufficient to ji^tisty it, effect of 
• -absice of, s. 223 (6). ^ 4 , 

. coming rmto possession, representative of deceased judgmemt^debtor liable? 
to sxte*nt of, s. 234. J « , ^ 

of arretted debtor, (facing of, in charge of Receiver, en B36. 
statepi^nt aB^to^in applj^ution of ij^soTv^nt, s.*^345 (6), (c), 
of discharged insolveift liable to attachment and sale, s. 357. ' 

» of deceased, header of eertificate of heirship obtaining, may be treated 
.£118 legal representative, s. 366, exp. * r. 

worth 100 rup^s, person not entitled to, is^a paifper, s. 401, exp. 
defondatit not giving security, attaobmeot of,*^. 483. 

* • order for production of, B. 484. 

of whicfi^llefytor may be appointed reepiver, s. 504. - c 

delivery of, according to finding of court on question referred by agree* 
• • if^nt, ss. 627 (5), 628. ^ 

• «in Britisrv India, of appelant residing out of it, s. 549. ^ 

Proportions in which objects of charity are entitled, decla/’atiod‘\>f, s. 539 (c). 

o¥ costs ^a^^able by parties, statement as lo, in decree in appeal, s. 579. 
Proprietors, statement as to persons registered as, in application for attachment, 
e. 238. 

Prosecution, dismissal of suit for want of, s. 136. 

of suit for balance claimed by plaintiff aftrr receipt of sum deposited 
in satisfaction, a. 379. 

or defence of suits for sovereign prince or chief, s. 432. 

Protection of interest of minor, s. 446. . 

of property in suit by receiver, a. 503. 

Provisional remedies, ss. 477>505. 

Provisions appliclO to rneinorandiim of objectloaa by respondent to decree appealed 
again/)tf a. 561. « 

to second appealf^ 4r.^87. , ^ 

asio statement df cases by registrar for opinion judge, s. 646. 
Pablication of rules fOV conductingj^les, s. 287. 

of proclamation of sale, s. 289. **• ^ ^ 

of notice by collector ^cf decree-holders, s. 323. 

of special rules a8<o sale of interests in land in execution, s. ?27. 

of application of iasolvent, e. 347. • 

of notice of day fixed for hearing appeal, b. 553. 

' * of rules raado by high court, s. 612. 

, as to affidavits, a. 647. • * 

as to procedure of suborlliDate courts, s. 652f 
Fablic auction, sale of attached pPoperW by,/88. 286, 287. 

collector's power to selFproperty by, s. 321 (o). • 

Publ&o charities, suits relating to, 539. « 

Public officer defined, s. 2. « • ' « 4 i 

* or servant Of railway company, moiety of salary of, not lidble to at* 
, tachmeut, s. 266 (^). « 

attacliiiient of neirutiuble instrument not in custody of, 8/.270. 
service of snipnioos on, s. 422. ^ 

security not (o he required from, s. 547. 
concisO forms oi claitna by and againsti^^b. iv. 115. 

Public officers, suits by or agai nab government or, ss. 416-29. ^ 

Punisbmeqt of dtsobodicnco or ohstructien in case of transmitted decree, s. 228. 
of •witnesses before compilssioner, s. 399. 
of i»uj>cr for frivolous suit, s. 4l2. ^ ' e 

Purchase, prohibition of receiving attacked immoveable property by, s. 274. 
by decree-hohler of property s^d in execution, s. 294. •• 

or immoveable property, plaint in b^uit for not completing, ^h. iv. 58. 
Purchase-money b£*property ^ as to which right of pre-emption is sought to be 
^nforeed, s. 214. • > 

of property sold in executiob, receipt for, s. 297. 
time for payment iu full of, b. 307. 
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; Vurchase-money^ ptocednre on default in payment o^, b. 308> 
mpaymeoyt of, on sale being set aside, ». 315. 
j|C lands conveyed, plaint in suit for/sch. iv.44 . ^ 

of^minoveablo property contracted to be sold^ l|ut not conveyed, 
- .Xsch. iv. 15. ; • • tf 

Purchaser, ^articnllieB to be stated which shonld be kx^own to, s. 2W. 
ilueen in council, appeals to *88. 5M*614> % • ^ 

Question o^law or fact, judgment when parties nofat issue on, s. 152. 

• procedure when parties at issue* qp, s. 154. 
mad answer*, evidence in form of, s. 182. • . 

arising as to cofits of arbitration, power to makeiirdeT as to, 8.^513; ' 
of fact, omiesfon by lower conrt to determine, s. 669 l 

of law to be involved in decree, to allow appeal ti 

• ipspecting property to pe involved in decree, 

8. 598« ^ 

of law or usage having force of law, reference to high^ court in case of 
• • doi;J>t as to, 8. 617. ^ . 

Questions as to religedus rites or ceremonies, s. 11, exp. 

of fact or1aV, atateqften^of, in form of issue, and agreement respecting, 
8. 150. 


p uueAx, 8. 596. * 

aHe«^ appeal to qneen, 


and answers, tallkig down of, s. 186. 
objected to, and allowed by court, rule as to, s. 187. 
to be decided by gpurt executing decree, s. 244. 
attendance on part of government, of person able to answer, s. 421. 
relating to execution of decrees, appeal from orders as to, s. 588 (j). 
Railway c;pramiinicatioD between locality of court and witness’s residence, s. 176. 
Raising amount of judgment-debts otherwise than by sale, r. 322. 

portions, concise statement of cfaiin for, sch. iv. 114. 

Rangoon, service ii^ of mufassal count process, s. 86. * 

issue of commission for resident in, s. 386. » 

Rank, substitution of letter for summons in ctlscvof person of, s. 91. 

Reading over record of^evidenoe, fis. f82, 192. ' 

of afSdavit at hearing, power to order,* 194. 
of depositipDH'taken und^r commission us evidence, s. 390. 

Re- ad mission of appeal distnissod for default, s. 658-, 

of suit in court below, on remand by appellate court, s. 562. 
Realization of security in ^ase of surety, s. 336. > 

preservation, custody, or roangement of property in suit or under attach* 
rnent, appointment of receiver for, s. 503. v • * 

Re-arrest^f judgment-debtor dischargped from jrdl, s. 341. > 

Reason for rejectfon of plaint, s. 55. U 

for returning plaint to be ond^sed, s. 57.* 

Reasons for not disitiissiog suit, though neitllbr party appears, s. 96. 

for receiving, at subsequent stage, ^ocum^nts not produced at fiist heaFing. 
• s. 139. • * 


fof adjournment, s. 156. * 

for inability of judge to make memorandum, s. 190. 

for dqpision to be contained in judgment, s. 283. 

• on eq,cli separate issue, s. 204. p ^ 

for directing that costs shall not folluw event, s. ^20. 
for executing •decree oij^t of jiirisdictian of cot/rt passing it, a. 223 (d), 
for requiring proof of jurisdiction of court* passing decree, s. 226. 
for non-execution of warrant, s. 25*1. 
for adjournment of sale, ss. 291,^321 (<;[). 

for delay in executic/i,^ or for non-execution, of warrant, s. 343. 
for rejection of memorandum of appeal, s. 543. ^ 
for admitting additional evidence, ^9. 568. 
for deoisioD to be stated in judgment, s. 574 (c). 

of dissenting judge, s. 676. , ' ^ 

for gran* of review, s.. 626.^ * > 

Re-attachment of property taken before'* judgment, not necessary in case of decree 
for plaintiff, s. 490. 
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Ppcal] of power of covTt aa to, a. 193. c * 

Ucceipt for rocprded document on its rotiirn, s. 144* , ^ 

\ fov^purchjwoc money bf property ro!*1 iii execution^ s. 297ic 
, of jii(1j;;:ii)lnt of high court on qtieHtion refcircd, moasujics liarred pcndiQg^^ 


RcceiyGr, placingn^ropcrty <n qhurge of, by arrested c|pbtor, s'! 3d6* 

Uccoiyers, appoiiAincif£a)f, 88.50^505. * 

Kccklqs.(« contraction of debt by ttisolvent, s. 361 (c). 

Itecogjnz^d* agents and pU^ders, shc 36-41. ^ 

I 11 of government, s. 4l7. 

^ exenip^ioQ of, from arrest, s. 642. ^ ^ 

Record „8ttb^tanco »f oral examination to l)o part of, s. 119/ 

• of suit, pdwer o-f court to send for, s. 137. 

unproved (Jpc:vm(f)us not to be placed on, s^ 141. 
nieinorandum of evidence to form part of, s. 190. 

of sctfcIciV*nt OP survey, bonndariea or uninberH by which immovoable oro** 
c ‘Sporty ip identified in, g. 207. 
of iigreeinent, compromise* or satisfaction, 8. 375^ 
retnrftodtcominission and depositions to fpnn ^art of, 8. .389. 
dc{)Ositioiis and report under commission Cor local investigation to form oart 
of, s. .39.3. ^ 

of reasons for rojocting rnemoTundum of appeal, s. 543. 
findiiii!: aiul cvi<lciice on issues referred to lower»-court to be put on, in ap- 
pelhito court, 8. 567. 

Recordor of Uungoon, insolvent jurisdiction or proceduro of, not affected, s. 6 (d). 

power of, to mako and alter rules as to sales, s, ^87. 
provisions as to suits on negotiable instruments applied to 
• court of, s. 538 (b). 

• a high court in matters vclating to appeals to queen, s. 614* 
restvictioR as to power of, to imko rules, s. 614. 

Recording of admissions and denialf oY. allegations in plaint, s. 117. 
of reasons for admitting additional eviileiioo, s. Soil. 

fhr grant of neviow, s. 626. 
of judgment and orders (>y chartered CMirts, s. 633. , 

Recovery of immoveable property, Siiits for, whore instituted, s. 16 (a). 

«• ‘joining claims with suit for, s. 44, rule**, 
of property iiTcgularly sold in execution, right Jo sue for, b. 298. 
of conrt-foes when pauper succeeds or fails, es. 411,412. 

• * of coat of iiotbig bill or promissory note for non^acceptanco or non-pay* 

rient, s. 536. 

of costs incurred in India in appeald to queon, high court s power 'to regu- 
late, s. 612 (i). • , ‘ 

Rectification of deed, concise stjitemenfof claim for, sch. iv. 114. 

Red&mptiori’, form of plain.^in snij; for, sell. iv. 110. 

Rcfqronoe to government by def ndant public olficer, time to be allowed for, s. 4f^3. 
' to !irbiiration,*se. 506-26. 


to tM’o or more arbitrulore, provision for drlfcrenco of opinion in case of, 
8. 509. ' , 

bytippellata^coiMt, of issues framed by it for trial by lower court, 'a. 660. 
to proceedings Ip-foro pronouncing judgment, s. 571. 
of appeaf to other Judges br bench of twQ differing in opinion, s. 575. 
to, and revision by, hi«di court, ss. 617-22. 

^jfrom small cause court, roviewx of judgi-ient on, s. 623 (c). 

References in jvovions acts to those ^elating to civil procedure, a. 3. 

Refresh momoiy, exception of document used to, s. 6.3.. 

Refund of assets wrongfiftly paid, rigl:C to sue foV, a. 296. 

of balance of depo.sit in case of VLppcol to queen, s. 607. 

Refusal of executor to sue debtof, to bo sho vn in suit of legatee against debtor. 
B. So,' ill. 

to accept service of summons, proceduio on,- a. 80. 

to admit genuinoness of documents*; s, 128. 

to give evidence or produce docutnont, consequence of, s. 177. 
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Il<3(iisa1 of ezoditipn against both person and property of jiidgment-llebtor, s. 230. 
to exocirte docrco pn failwa to certify satisfnctirtn, s. 5268. • ^ 

toVacat^^ifoperty orderen to bo deliven'd, s. 3l8. ♦ . • ^ 

of awj^nee^r receiver to continue suit and to giv’o socyr^y for costs, «. 370. 
4,0 allow pauper, s. 409. • • • • 

• ^ . bfya fresh applicati^, s. 41.^ * f • 

of temporary injudTion, [fbwei^of eojirt to, 9s.,43:S, 49W t 

tf^accept nrbitratiod, by person noininatoA by parties, s. 607, 

to give eviderwe before arbitrators, punishment ^f, s. 613. ' • 

tci reconsider award remitted by court, s. 521. » 

of application tb sot aside award, s. 5522. •• • * • . " 

to admit evidence winch should have been received, §. f^8 («).•• • * ^ 
to give evidence or produce document, appeal froiil order on, h. 588 (•)** 
ro-admit or* rehear a])|)eal, appeal from order nirto^s.JjSS (v). 
of certificato to applicant for leave to appeal to rjiiccn, elject of, a. 601. 
Register of civil suits, particulars to be entered in, s. 68. ^ • • • 

^ extract,frorn, to accompany application attachment, s. 238. • ** 

of suit, enfli-y in,tOQ admission of application for execution, s^ 245, 
of appeals* s? 548. • • • 

of civil suits, entry in, of judgment of appellate court, s. 581. " 
fd^fti of, sell. iv. 116. 

of appeals from decrees, form of, sch. iv. 174, 

a|»pellate decrees, form of, sch. iv. 177. 

Hegistcred office of corporation, service of summons by delivery at, s. 436 (a). 
Ilegistering as a suit, of application to file agreement to refer to arbitration, s. 523. 

, ^ award, 8. 625. 

* of filed agreement to submit case to court, s. 629. 

Registering fee for notices, &c., payment of, s. 96. ^ * 

^ remi^ion of, s. 95. 

Registrar, transmission of copy of cou^t judgment»on reference under signa* 
tiire 8.619. ^ , • • 

of high cduft, acts which may be done by, 8^637. * • 

Registrars of small cause courts, statement of*<Jase8 by, s. 646, 

Registry of iiiomo^andnm of appeal, ss. 548, 550. 

of granted. application for review, s. 615iP. • 

.of instrument of sale, limitation time to ruh from, sch. ii. 10. 

Regulation X)f. of 1810 repealed in part, s. 3 and seb. i. 

XIV. of 1816 ^Madras), s. 27, repealed, s. 3 and sch. i. 

XXIX. of 1827 ^Bombay), procedure in cases de^ed in, s. 7 and sdh. iii.* 

* III. of 1828 (Bengal), 8.*4, cl. 5, rules and restrictions referred to in, 

• • s. 615. •'* ^ , 

VII. of 1830 (Bombay), pi^ocodiu-e in'cases defined in, s. 7 and sch. iii. 

I. of "IS-Sl (Bombay), procedure in cases defined in, s. 7 and sch. iii. 

XVI. of 1831 (Bombay), proceihire in biases defined in, s. 7 a&d Bch,*iii. 

I^bearklg of appeal decided ex parie in absence of respondent, s. 560. 

* of case on application for review, s. 630. * * 

Rejected documents, endorserAent on, s. 142. » 

Rejecting or^eturniug plaint, appeal from order as tfi, s. 588 (e). 

• application to |Ct aside dismissal of suit, appeaUfrotd order af to, s. 588 (/). 

for dismissal of suit on ground p4aintifiEj& insolvency, appeal 
• fr<^ order as to, s, 688 (o). 

to set aside dismissal of suih appeal from order as to, s. 688 

for dismissal of siyton gKoiind of plaintiff's in^olvoncy, appeal 
• * drdin prder as to, s. 588 (o). • 

Rejection of plaint, ss. 53, 54. • 

of written statement, s. 116. ^ ^ 

of irrelevant or inadmissible documents, s. 140. 
of application for execution, s. 245. • , 

• to be*dcclJrc<]^ insolvent, s. 351. • 

to alter schedule, s. 353. 
of pauper's application, ss. 406, 407* , 


C. P. 76* 
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Hejection of niefnorandnni of. appeal not in form, s. 643. • 

appeal on failure of appf^lant to f^uTiial) security, s/^549. r 
\ of uppllciaiou for leave to appeal as pauper, 8. 592. . 

^ J * for review, «s. 626. 628, 629. > 

Belease of attacl^d properJ,y or witness out of the way, ss. l/9; J70. 

* of propq/ty tmey^n attfilbbnieut, 8. 280. •r ' i * 

of arrested debtot wlio applies to bcf-Meol.irtMl insolvent, 8. 336. ( 
of. person arrested yi ‘Exception, on payment of debt and costs under money* 
* djjcroo, 8H. i^6, 337. ‘ , 

« • «of judgment- debtor from jail, s. 341. 

^eliel' oby^ftjahle by {)eiVona1 obe licrice, place of suing for^ s. 16. 

• Sought, rc-jibtion.of plaint for under-valuution of, 54 (a). 

for actionable elaiinuble from firm, service of ^summons on partnerr, 

ill siitl for, s. 74. • 

' rciJpeotin** immoveable property, service on agent in suit for, s. 77. 

• grouted to Tib stated in decree, s. 206. 

Htatciiicnt as tOj'In^pplication for execution, a. 235 *^j). 
due t« .ippellilut to be staled in judgment wlion decree reversed or varied in 
* appeal, s, 574 {d). 

granted to be stated in decree in appeal, s. 579. 
lEeligious purpose, institution of suit for breach of trust created for, s. 539. 
OKulinqiiislimout to bring suit within jurisdiction, s. 43. 

to be stated in plaint, s. 50 (/). 

Stoniand of case by appellate coutl, s, 562 

reversal or variation on account of error, defect, or irregularity indecision 
or order not affecting merits of cano or jurisdiction of court, *8. 678. 
Slcmaiding case, appeal from order us to, s? 588 (u?). 
lieuiodies, right*to sue for all of several, s. 4J. 

effect of Qtniseion of, some, s. 43. ^ 

under inortgagt^, jf)indt‘r^o5»claiius by mortgagee to enforce, s. 44, rule a, 
prpvisioij^U, ss. 477-505." " » o ^ . 

of holder ofi dishonest bi)l of exchange or promissory note, s. 636. 
l^emission of court-fee on fresh in.*<lit.iition of siict in other (court, s, 21. 

of postage or registerinaF^fec, s. 95. 

Remitting uYurd to arbitratpi^* iuf reconsideration, ss. 520, 522. 

Removal of person refusing to^vacate properly doliveuyor which is decreed, a. 263. 

ordered be delivered to purchaser, 
« B. 318. 

of ,next friend minor, s. 446. , 

•of guardian for suit, s.*<. 4.o8, 459. * 

» of property to avoid or, delay piai^4iff, ss. 477 (c), 478, 483, 484. 

of attachment before judgui?nt, ^f. 488. 

from possession or custody o£^ person, of propert3' in suit, s. .503. 
of property under ayaL-hmont from possession or custody, restriction of 
w court’s ‘power as to, s. 503. ‘ ' 

Romunpration of receiver, s. 356. 

of witnesses before commissioners, s. 399. 

.of reQcixm- by fee or commi^^ion, s. 503 (d). ® 

Rout due, effect O*' omi*»^on to sue for whole of, s. 43, ih. 

* joinder with'cerlaid sAits, of cliims to arrears of, a. 4-1. rule a. 

provision, for p.iymeut of, Jn vleeree made in shit for properly yielding, s. 211. 
niaferials of buildings nnl exempt from altaehmeut for, s 260, 2u<l pro/, (a) 
dii^ to nropricior of tenure in Aiiit, effect of nou-payuiont of, s. 501. 
reserved in lease, plaint iii suit for, sch. iv. 2(' 
concise stafomeut Cf el.iim for avrears of, Seb ix\ 114. 
paid, concise statement of claim for relurn of. vdi iv. 114 . 

Rents and profits of propv'i ty in* custody K'ee.vi i-, s. 50.i (d). 

Re-oponing offcocirt eU^-;ed w Iilmi tiuu* for appUvaiiou expiro^, s. 599. 

Reply by party begiuni^ng, \ful on tin' whole e.t'«e, s. 180. 

of party entitled to begin in appeal, s. 555. 

Report by collector to court, of sale of prtjperiy, &e., s. 325. 
on investigation uiulor w.mmi^Miou. ss. 392, 393. 
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Ke(>prt of coiuifkir«;|ioner for exnminution of acooiint*s, s. 395. , * 

of corrim^jsioutTs {fjr partition, s. 896^ 

of ^on-Mj^jafuction of ilecr^o against governni'cnt or public officer iq/Utno 
Mjllow^, s. 4*J9. I , ^ ’ 

^ l^iofk’iuiies in suits concorl 3 ing*triiat‘propefty,# 8 . 437. 

ill plaint where plaintiif sues sis, a. 5(>. * 
easeil |oint*»Toctjcc-liohier, 2.?1. ^ '► 


Ropreseitation of 
Repress tSltive, 

_ ^ of Hecea 

of jucigni'Mii-deblor (fj ing lx"for8Pe3:cciition of decree, appHcatiou 
against, s. 2.34. • • • ^ j 

of d^coaaed jiidgincnt-dobtor, liability of; s. 234. 0 




£48. 
preperty' 


notice t3 sliow eaiiso against execution of, decree in caajB o^, 
executi«n of 8o(;n‘e for money payable out of decease4W { 
against, s. 252. • * 

, "to ^ mortgage, cl rge, 

not entitled, fo -prove io^ coiii- 


inconif)ct(*iujy of jnclgincnt-dcbtor 
lease, (U* alienati', s. 323. 
partner in insolvent firm, or his 
^ petition with creditors, h. 3^2. 
deMVory pf surplus to insolvent orliis, s. 356. 

snA’ital of cinse,of action to, and against, oSi d£yith*of all partied 
during suit, a. 3GI, ill. b. • 

of decetfrt»d, one of several plaintiffs, to whom, jointly with surviv- 
ing plaiiitilTs, cause of action Hurvivos, «. 363. 
of deceasj^ plaintiff, procedure on failure of application by, BS- 
364, 365. 

of sole or solo surviving plaintiff deceased, abatement in absence 
of application by, s. 365. 

of deceased sole or sole? surviving plaintiff, bringing in, s. 366. 
for prosecuting suit, admission of person to be legal, b. 367.* 
of^d(^ccascd dvfendaivt, application by plaintiff to ftring in, s. 368. 
or decea-scd gudgnij^nt-dcbtor, noUc© defendant to guardian of 
-• ^ minor heir or, s. 460. 

application fn* cnroi^omenl of do- 

• creo against minor heir or, 

• p. 460. 

Representative capacity of suitor to be Hliinvn,»s. 5fl 

jiepresortativea of uarries, d(joisiou by court oxcciUi»g decree, of (piostious between,. 

s. 244 (c). ‘ . 

RepiKlialioD of suit by co- plain tiff, late minor, a. 454. 

Requiring security for costs, provisions as to, ss. 380-82. • • * 

Resale, tiefaultiug piirdiaHc-r answ«*rfldc for loss du, s 293. • 

♦n defauR of payiiiont for piljUcriy (Min i- than instruments or shares, s. 297. 
of property in default of depJsit, s. 30v .• ^ • 

in default f>f payment of purciiasc-iTioney, as. 308, 309. 
of property, collector’s power as t#, a 32j {fi). 

•of. goods sold at auction, deficiency of, scl# iv. 13. • 

Rescissiofi of iiiodifieatioii of decl.iratidn of transfer to V-ollector of CYefintioa of 
decrees, s. 329. # 

oicontract on ground of mistake, plaint iu suit for, ech, iv. 99, 

Reserved price on property lo be soM, p%wcr to fix, s. 3*^1 (<|). • 

Reserving consiib ration of question of costs, s. 218. ^ ■ 

ResettliUiKMit of issuts by appellate court, s. 565. * * 

Kes^cucc of defendant, es. 16, 17, 57 (c). 

with reference tp place of sui»g, of person dwelling at ono^ place and 
temporarily lodging at anoUi^g s. 17, exp. i. • 

of pteader, offcoi tff l^aving*proce8s at, s. 40 ^ 

excluding from obligation to appear in person* s. 67. 
of defendant t<i b * cousidcred^j fixing day for appearance, s. 69. 
oui of British India, sendi:^ HiimmonS to defend. iiit at Ids place of, 8.89 
in relation to obligation to attend iit persoi^ s. 176. * ^ 
of 3 «^lgrnnnt d^ l)l*«v as :|ff'.*cting execution of d<i<;roe, s. 223 (re), 
out of Britisli Intlia, defined, s. 382. 

withiu jurisdiciiou, exaiiiiiiatiuo by coiniiiissioa in case of, ss, 183, 385. 
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BeBidoQco boyoad jnrisdictioD, e^acninatioo by cainmissioD in catfeof, s. 386 (aj, 

. (Uitside district in. which court situatCjs^. 643. * / c 

Bo 8 i>.,an'ce to ezecuti^^n, ss. 328-35. * . 

‘ ' to appfebension, s. 651. . V * * 

ReB judicata^ e. 1 ^., * ^ * Ac*' 

BespoUdent, costa of cmt or application abanddi^ed l>y late niinor, paid by next 
' friend, or incu^d by, s. 482. ♦ < 

. to have opportunity o^ contesting caeo on ground of objection to decree 
not stated in memorandum, s. 542. * 

ca^ for security from appellant before appearance 'or on application 9 .^ n 
8 . 549.' ’ I ^ 

confir^.ia^iop of decision of lower court without' notice to, s. 551. 
time to appear and answer to be allowed to, s. 5^2. 
day fo*i hearing appeal to be fixed with reference to place of «'r 6 Bidencw 
t of, 8 . 552. 

notice to, of day of hearing appeal, 8 . 553. t . ^ 

hearing of appeal ex jHrte on non-appearance of, 556:^ 
effect oftappcarance of, without notice, Sw 55V. o ^ 
notiOo to, not being served owing* to Appellant not depoeiting cost,. 
8 . 657. 

joining as, of party to original suit who is inferested in result of appeal^ 
559. 

costs on re-hoaring of appeal decided in ab^nce of respendont, 8 . 560:. 
notice bv, to appellant, of his own objection to decree appealed against,, 
6 . 6G1. 


names and description of appellant and,, to be stated in de^rce^ s. 579. 
not appealing against any part ef decree may oa hearing of appeal take 
w objection tlierolo, s. 591. ^ 

included in Defeudanl^ s. 582. 

security for costs" oV, to b(^ given «by applicant for leave to> appeal to 
qu^cn, 8. f 02 (rt)> ' * * ^ ^ 

nbtice to, cf admission of appeal to .queen, s. 6U3 (5). 
security from, to appeal to queen, s.J>08v v 

issuo of oxcentiou of dccreo appealed* against to quasn, on application 
of, 8 . 609. 

stay of execution of decree appealed against ta queen, on failure by, to 
give further sbeurity, s. 609. % 

when barrcd^froni applying for review, s. 62.3. 

. ' form of notice to, of day for hearing appeal, sch. iv.- 175, 

Be 8 ponBibility''of attaching olliccr for proper t^Mseized, s. 2G9. 

of receiver for loss by default ^ negligence,, 0 . 503 j[7(fr). 

Bestitulion or discharge of judgment-dej^tor's^operty or person seracd, ss. 239, 2401 
conjugal rights, execution of decree for, 269. 

Bestorat^ou of suit dismissed for default, ”s. 99. 

^ referred to ai^itration,8fitti5g aside award made after,. 321 

of parties in appeal to queen, to former position, s. 609. 
of rejected application for review, s. 629.* 

o| movoal^e property threatened with destruction, and fol' injunctioo, 
pl^int^in Aiit for, sch. iv. 103. 

Betaking In execution, liulAlitiy of discharged judgment-debtor to^ 8. 241. 

Betirement of next friend, s. 447. 

Beturn of plaint for amendment,*^. 53. 

c for presentation to pi:op^r court, s. 57.* 
of servdd summons or process to issuing coiirt^ es. 80, SS-SSj-OO*- 
of written btatemept to party presenting, b* 116.” 
of documents not proved or admitted, s, 141. 
of rejected documents, a. 142. ^ 

of documents placed on record, s. 144.' 
of application for cxocntioii, for amend rnent, b. 245* 
of warrant for eslbcution of decree, 8«,25l. 

of arrest in execution, s. 343. 
of coinuiission, direction rx^to, s. 386. 
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* f . • * * 

* Betam of commissiiyD^ with evidenceL taken theroun(fer> ss. 389, SOU * 

of CFideDfltt taken inder GoA[^mi.<«HioQ for investigation, s. 393.» 
of cominMion for partition, s. 306. • 

of prcfc^ss soot for service on military inan, a. 468. , \ 

of ^emoraydi^ of appeal for amend inont, s* 543. * * 

by tower co€rt, of fiptiiug |ipd evidence on i 8 Bpe 8 *refot 7 ed fo it by api)eriato 
H court for trial, 6. 566. ^ ^ * ' 

for amendment, of case referred to high courts s. 621. 

of 000^8 (houBfcfiold furniture) or their vatuc, or 'd^mages for dctdi?4ioii, con- 
^eise statement of claim for, ech. iv. 114. ♦ 

of money or feee overc,hargcd, concise stuternent of'claim for, sgh. ik^ 11'4. 
of premium on p'olicies of insurance, concise BtateineDb*of^cluiin %Wh. iv-r 
• 1 1 4. « * 

Bevenit«9, itatement as'to interest in, or liability for, in ai^libaUon for attach* ont, 
8. 238. t 

im Jisaessed on estate to be stated in proclamatian of saTe^ ai 287 (c).- » 

assigned oi: redeemed, appointment of foUcctor to Ik) receiver ol^ land of 
wliicll ^ fi04. • * 

Reversal of decree in appeal, withdrawal of attachment on, ss. 275, •544. 

on preliminary point on which court of first instance has dispotted of suit, 
B. 662. 

of decree in appeal, relief due to appellant to be stated in case of, s. 574. 

y (" 1 * 

appealed against, by judgment in appeal, s. 577. 

Review, correction of judgment on, s. 202. 
of jivlgincnt, 88. 623-30. 
grant nf application for, s. 626.. 

bar of application for, s. 629. , 

Revision and uutbcMticiitian of translations, high coiirt^s power to regulate, s. 612 (g). 

by, and reference to,diig]i cviurt, ss. «()17-22'. * » 

Revocation of appoinj^ment of piviadc^, s. 39. 

of acceptance of security in case o^ appeal to queen', s. 604. 
of probate^ form of cbpm to, by executor, legatee, or next>of-kin, sell. 
iv.<dl5(2), 

of Ictlerd of adniinistration, form of ’claim to, sch. iv. 115 (3). 

Right to Property, or to an oilice, suit contesting, is a’civil suit, s. 11, exp. 

to discovery or insj^ction depending on issue* or question in dispute, deter- 
mination of, 8. 135. 

in^disputc, decision by court as to, under agreement ^between parties, ft. 16(/. 
to begin, r^iles as to, s. 179, ' 

or’intorcst, coiitiiigent or possil'Je, not liable to attachment, s. 266 {k), ^ 

to future maintenance not iiablu to at|R^liiiient, s. 266 (^). 
to attache<l property, saving of suits to establish, s. 283. 
of mortgagee or incumbrancer agaidst protvseJs of property sohrfreo firom 
* ^ moi tgago or change, s. 295. , ' ^ 

to sue, bar of fresh application by pauper in respect of same, s. 413. 
of party to suit us to removal of person in posossion of property under attach- 
in^nl, s. 603. 

to Recover, sectionfiot confined to Cases in which nffeot:4blo instihiment, tnge- 
tiicr with mere lapse of time, is sufficicf^tuto establish primd facie^ 
s. 5.32, ex pi j ^ 

• to begin, bcMiring in appeal of party having, s. 555, 
explanation as to, s. 555, o^p, 

decision qf suit on merits, omissif^n by lower court of procet;ding essential 
to, 8. 566. * 

Rights of secured and unsecured creditors, s*. 213. ' 

to sue for damages and of porsdnal sejvice, not liable to attachment, 
8. a66W, (/). . ' __ 

to be ascertained, of parties interested in propcr,ty to l>e partitioned, s. 396. 
of head o/ subjects of ibreign stiitc, suits for, s. 431*. 

of parties being capable of decision in pending suit, bar of interpleader in 
case of, 8. 470. ,, 
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I • ^ 

Rights previously existiag, of ^rsoas not parties to suit, not a£E^t<^ by uttacl^meaft 
bofpre judgment, «. 489. , 

pf {Arties, doterniinalion of, s. 662. • 

BuIcb^ upder repealca enaotmeots continued, s. 3. 


upuer repealed enaotments continued, s. 6. 

as to expense's of witnesfi^s tcxbo regarded, s. 160. 

^ as to appeamuco and attendance applied to strangers 


' sgH, s. 171. 


^ as to witnc8sc^api>liedVo nartics to suit,* if. 17ft.* 
for maintenance and ciistiftfy of attaefied live-stock and movea8le»^ 8. 269. 
fo]^ conducting sales of*p*'Operty, high court to niake,,8. 287. 
for tranipnissioa o^^decrees from court to collector, ». 390. % 

, las to issue of couiinissiona to bo observed when luaife, s. 392. 

• foi^gWing cife^t to provisions as to summary shits on negotiable instruments,, 
• B. 638.^ 


as to Bcrvice^on^d^cndant of summons to appear and answer, applipf^, s. 
as to references to other judges of court of which two have heard appeal and 
, liave^^illcred, s 575. 

fos execution* of decrees in |tiits, applied to appellate decree^ s. 58%. 
applied to pauper appeiilsj s. 592. ^ *t * 

made by gueod in council, regarding appeals f^pm coufts'in British India, to 
. govern appeals, s 595. 

as to execution of original decrees, applied, s. CIO*** 

as to enforcement of decrees, applied to queen’s orders, s. 611. 

iiiaUerH as to wiiich iiigh court may make, s. 612^ 

Toslriotion of power of recorder of Rangoon to make, s. 614. 
and restriction applied to appeals to nucen from high court, Bengal, s. 615. 
as to form of making appeals, applied, s. 625. ^ 

chartered high court to take evidence uud record judgmeutH and Orders accord- 
• ing to its own, a. 633. 

as to advocates, vakils, and attorneys, Var to interference with higli courtV 
pow'er to makcj s ^535. ^ 

as to keeping of hooks, entries, YiV'd accounts, high court’s power to make^ 
s.im • • • • ** 

as to admission%)f aflidavit8,j)ffawcr to make, s. 647. 

applicable to all judicial process for arrestffyi sale of piVperty, or payment of 
inonc3% s. 649. . # . * 

Salary of public oflieer or sor>wnt of railway company, moiety of, uot to at- 
tachment, s. 266 (//). • • 

Salary as clerk, cv)ii'jifte statement of oluim for arrears of,*8eh. iv. 114. 

Sale of attached properttp of absconding witness, s. 170. 

of immo^’eable pr>qiorty (tuiside jiinsdictioii of court passing decree, t^ffect of 
order for, s. 223 (c). • « 

'* of property under attachment, 8.s. 259, 2f0, 268. 

of attached property subject to di lay or expensive to keep, *8. 269. 

«. f power to urdcH^ 284. 

and dtdivery of property ir* c**xccution of decrees, ss. 286-343. • ^ 

of^'piirt of property? power to r.iise antoiint of jmigmenl-debts by, s.*322 (c). 
by collector when amount of judgment-debts no<t raised by lease or manage- 
mout, 8, 324. • * . 

of property at taej^od before judgment^ decree-holder not barred iTom,applying 

• ’ for, s. 489. • 

• in HiiKc of 4jsobodipnoe of ^injunction, s. 493. 
barred pending Reference to bigli court, s. 618. 

or foj'cclosuro, plaint in suit for, scU. iv. 109. ^ 

of goods, i 20 uoise stattiiiieiit of i^llliiu for damages 'for breach of contract to ac- 

• ^ cept iinfl pa^' for goods; 
Kcli. iv. 114. 


for non-derivi-rytt of gooils, 
sidi. iv. H4 

for short delivery of gootls, 
sell iv 114. 

for di fiMit iv v quality, soli. iv. 
lU. 
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•S&ro of gooils, con^se statement of clwm for damat^os for breach of Varninty, sell. 
iv.ll4, ^ ^ 

of land, coQifSso statement of claim for damages for breach of contract tir sell 
*• w 0/ purchase land, scl^iv. 114.* • 

for d:miagl!s for breach ^of colitract to lot or 
or take J)ou*l^c, soli. iv. 114. • 

> for dam^l^cGl for breach of contract to sell 
or ^urchaTso lease, with good-will, fix- 
tures, an*d#8tock-iQ-trado* of public 
house, sch. iv. 114. ^ ^ ^ 

for damages for*weach of oovonAit *for 
title, or qiiiet^ ^nj^yment,* tn corv^y- 
• ance of laniU, sch. iv. 114. 

^ form of Sccrcc forf in suit of mortgagor or olner pevson entitled to hen, 
sch. iv. 128. • 

Sale'* bio p'roperty liable to attachment, s. 266. 

Samples, powei’to anthnrizo taking of, s. 409 (c)^ » 

Sat'sfactiom in crosvt^crdbs, ecitry of, s. 246. i * 

entry of, in case Of cross-claims under samo decree, 8.247. 
of decree by^ payment of court, s. 258. 
order for withdrawal of attachment on, s. 275. 
entry of, in case of purchase by decrce-hold(‘r, s. 204.. 
by temporary ctliciiation or management of land or sliaro, s. 326. 
in full, of decrees against discharged insolvent, a. 357. 
of plaintiil by defendant to be recor(h*d, s. 375. 

• «f decree against government or public oflicer, s. 429. 

Saving of Acts affecting Oudh, Pan j;ib,» Central Piovinccs, and Burma, s. 4. 

of certain Boinl>ay Ijiwa, a 7.^ 

of suits to^'Htablish right to attached property, b. 283. 
of queen’s pleasure ill receiving or rejecting ofppt.als, a. 616. 
of rules for c^^duct of l^isiivcaa luffore^judicial, cominitteo of privy council 
as to appeals, s. 6l6.« , ^ ’ 

of criminal, a(>miralt3', or y ice-admiralty jnris»!iction, s. ijl6. 
of appejile^rom orders and decrees of prize-courts, s. 616, 

Scale of expenses of witnesses, s. IGO. * 

Scales prescribed under repealed enactments, contimied, s. 3. 

Schedule of creditors aiidMebts of insolvent, s. 352*. 

of prope.rty to be annexed to pauperis application, s. 403. 

Schedulied districts excepted from operation, s. 1. 

Scheme^of mamjgeriu'nt of pr<)perty of charity, b. 539 (c). 

Schooling, concise statement of <daim for, and fo. board and lodging, sch. iv. 114. 
Seal of warrant fo|' execution of decree, s. ^51. 

of court, transmission of copy of record in appeal to queen under, ji. 603 (c). 
Sealing of suinmons, s. 64. j 

GbcoiKl appeals to high court, s. 584.’ . ’ ^ 

Second decision, limit to reni'^nd for, s. 564. 

Secrotary, director, or principal officer of corporatipn, subscription of plaint by, 

’ p. 4.35. 

* of company, ^^i-ohibitoi^y order on, s. 301, ^ ^ t 

of statt-, «»nits by or against govi rnmciit toobH by or Against, s. 416. 

sceurity nd't to be required from, s 547. 
to government noti(;e to be delivered 1o, or left at office of, before suit 
» against secreta'*y of state, s. 424. 

cci'tilir atc by, of Oonaeut to suit against foreign state, 
s, C.13. ^ • 

Sections of code not applying to high coiyt, a. 638. 

Sccmilics for money liable lt> aitachirent, s. 2GG 
Security for lutiiri- nppe.ir.meo of apprehended witness, s. 174. 
for i>avni(‘nt of decree by instalments, s. 21 U. 
from pVlgment-fb blbr applymg for slay of exeeu'tion, fl. 240. 
by judgment -rlHhtor fo appear when called, s. 336. 
to be given by receiver, a. 355, 
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Securify for cf)8lB, refusal of astignee or receiver to give, s. 370^ ^ AP 

. -by next friend, before retjlvoment, a. 447. 

by next frii^nd or guardian receiving YkonGy, &c., for mipor, a. *461. 

.for appravance of defendant to answer decree, as. 477, 479, <*8.3, 484v 
disereiiA of court as to rogiiiring, in case of injunej^jn granted, 493. 
by party put in posscaaion of land or tenure in snit/s. #^01. 
for carrying'outjorde^' for deposit ii\ c3rtrt, or «Jelivery to owner^ of monoy 
or tjnng tlie aubje<5<”of suit, s. t>02. ’ * 

to account for recaipta, receiver to give, e. 50.3 
by dp/cndaiit fo? aiiiii mentioned in summons, s. 532.<' « 

avowed to appear and defend snmrAary suit, 8. 633. 
br* plaintiff for coats in summary suit ou ne^fotiabW instrument, a. 635. 
for performance of decree under appeal, by applicant for stay of exocution, 
s. §4.5*' (<^. • , 

for restjtiition of property* or payment of value and for performance of 
, ‘dc'M'ce by applicant for execution, s. 546. 

case of ftrdor for sale pf immovcablo property in execution of moijoy-de^ 
orcc under appeal, s. 546. , % 

froAi appellant for coats, s. 549. ^ * * 

from applicant for leave to appeal to qneon, a. 602 (a)* 
from respondent to appeal to queen, a. 608 (6). 

from appellant for performanco of decree pending appeal to queen, 8.608(c)* 
Seizure in satisfaction of decree, power to summon and ^examine persons respecting 
property liable to, s. 267. 

attachmetit of moveable property by actual, ss. 269, 270* 
of property in house or building, s. 271. 

Sending decree to other court for execution^ s. 223. 

to appellate court additional evidence taken, s. 669. 

8<'ntonee on person not complying with sumiirons, &c., s. 174. 

Separate appeal, right of respondent to pr<»ceed as if Ije had prerbrred, s. 561* 
Separate reports of coiniuissionors for'^rtition in case of disagreement, s* 396* 
Separate suit for mcLnc-prOiits, s 244. 

qiicstionfi not to l»e decided by, s. 244, 

Separation of causes of action joined, power of 5curt to ordUr, s. 45. 

of matter not referred tr arbitration from rest of award, s. 518 (a), 
or partition of shar-i of^estate paying revenue to government, p* 265* 
Servant not member of family V> accept service, s. 78, oxq* 

Service of process on recoirnized agents, effect of, s. 38. '' 

« • on plthder, s, 40. 

of RiK*nmoiis, provisions relating to, sr. 72-92, 
of letter substituted for summons, s. 12. 
of process, ss. 93, 94. * ^ 

of interrogatories, s. 122. 

' of ^summons on witness, s^ 166. » 

on judgment-debtor, of Iraft of conveyance or endorsement to be oUecuted, 
'' 8. 261. • ‘ 
on decree-holder, of copy of application of insolvent, s. 347. 
of summons on pnbli*. o(li6cr, s. 422. 

t" on corporation or coiBp.any, s. 436. 

of process on ageiit of military man or his pleader, s. 467. 
of process ‘on militai*^^' man being defendant, s. 468. * 
of notice of day of beaipng appeal, s. 653. 

effect of failure of appellant to deposit cost of, s. 557. 
of notices, high court\s power** to regulate, s. 612 (a), 
of process^ of liigli court, s. M36. 

In other jurisdictid n, form of orvler for trails mission of summons for, sell* 
iv. 120. 

of summonses of forcigii‘conrts. s, ooOA. 

Services at fixeif- pi ico, plaint in suit for, scb. iv. 16* 

at reasonable price, 'plaint in suit for, s li. i\ . 17. 

and materials at tixed price, plaint in suit for, sob. iv. 18. 

at rcasonuble price, plaint in suit for, scb. iv. 19. 
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BJt'Off to be etSte^ io plaint, e. 50 (^). 5 

procedure in case ^ clain^to, s. 111. - ' 

beii^ allowed, decree in ca9e of, e, 216. 
of co8^9 i^aiD««t sum admitted or decreed, a. 221. 
in case of pu'^hc^e by decree-holder, ^ 294% 

Betting ear jp&T/e necrcoa, 109« . * 

^decree, witljdra^al of 'attachment tJ 275« ' 

* sale on ground o/ irregujarity, of 1-14. 

order coitfirining or cancelling sale,* bar td, 912. 

• abatenrfeut or dismissal, s. 371. 

\ ^ decree or execution in summary suit on negatiablo instrument,' S. 534. 

sales, api^eal from orders as to, s* 588 (/m)* * oo » 

Settlement of issues, ss. 146-51^ ^ * 

Several demands, concise statement of, sch. iV. 114. ^ ^ 

Severa^persons, execution of decree passed against, and transi^ri^d to one of then., 

B. 

Bhar^or interef^t of judgment-debtor in immoveable propert/ to be attucheef, state 
meui of,^Sj^237. , • , 

io specific moveable, execution of decree for, s. 259. • * 

of undivided state, co eharer's right in hiddisg for, s. 310. 
of land, stay of public salotof, on representation of collector, s. 326. 

Shares of registered pr^^ietors, statement as to, in application for attachment, a. 238. 
in rairwa 3 ', hanking, or other company’, liable to attachment, s. 266. 
in capital of company or corporation, attachment of, s. 268. 
in public company or corporation, execution-sales of, a. 296. 

* delivery of, to purchaser at execution-sale, s. 301. 

or negotiable instruments, transfer of, by court, s. 302. 

as to which indemnity is given, concise statement of daily for money paid 
up on ^lls upon, sch. iv.*ll4. 

concise statement of elaim fyr damages for*fsaudulcQt misrepresontation on 
sale of house, or husiriesg, or, av. 114. ^ 

Ship-owner against^re^ghtor foi;not loading, plaint in 8*uit of,*Bch.iiv. 70. 

Shop-book, filing of copy of cdtry in, s. 141. I * 

Shop-books and other books, production of, si. 62. 

Show cause aga'ust execution, i.^sue of noticd.to, 9^248. 

procedure on failure to appear or to answer notice 
to, 8. 249. 

against dej^iand of security, order to bring up defendant to, ss. 478, 484. 

to give security or lirid fre^'ll security, pfo- 
cfcdure upon faii^ire of defend* 
© ' |aiit to, 8s. 481, 483, 485. 

* effect of faiTuro to, s. 485. 

agpiiost filing of agreement to refer to arlutration, notice to, s. 623. 
against grant of certificate uppliciint for leave to appsar to duoen, 

B. 600. » ^ ^ 

- ' against issue of execution, form of notice to, 'sch iv. 135. 

against grant of i-teview, form of nrjticc to, soh. iv. 178. » 

Signature and attestation of verification of plaint, s.*52. 

of summons, s. 64. ^ • 

to ackuo;ivlrdgineut of service of summons.^ s. 79. ^ 

of warrant for execution of decree, s. 251- * * 

of authoriU' by military man to .sue anJ defend, s. 465. 
by comiiiuuding ofScer, of wariaut Jur arrest in cantonment, s. 469. 
and filing of award, s. 616. , . • 

of amendment of ineuinrandnm ot appeal, 6. 543. » 
of trfinsliiliondjf judgment, s. 573. 

judgment in appeal, k. 574. 
of ilfcOree in appeal hy judg.^, k. 679. 

ill case of difference of fPpinion aiiftiag judgos ht'aring appeal, s. 579. 
of copy of judgiitfot of high court on rcfei'oiice,ii. 619. 

Signed defined, s. 2. 0 * 


C. P. 7T 



610 


INDEX TO Tm CIVIL PROCEDURE CODE. 


Signing of record of evidentie, ek 182, 192. 

Pf judgment, s. 202. . 
of decree, e. 205. 

Simple- iiihney-docroe, form of, sch. iv. 127. . «» 

Single jiidgo, bar 6) appeal to quSen ftom certain judgments of/ 8. 597. 

Situation of iminovea>»lo property sale of directed bjr ctJlirt passing decree, 

e. 229 (<?)• " * \ ' 

of property outside court’s district^. s. 648. r 
Slander, br,f of. pauper-Buit f6r, a. 4i02. • 

the w0«ds being actionable in theinsolvcs, plaint in suirfor, sch. iv. 91. 

‘ ' • not b5Vng actionable in thomselves, plaint in suit for, sch. iv. 9^ 

c6iVciHO Bti^tcibent of claim for daiuagen for libel or, .-sch. iv. 114. 

Small cause court, oharactt;r of court trying suit withdrawn from, s. 25. 

ia.pr^rtJeucy-town or Rangoon, service by, of mufassal process 

r 8. 86. 

Small. caiiBO coifi't; execution of decrees in cases cagnixablc by, s. S2.8. 

* * in preside nc 3 ’-tt»wn or llangoon, execution of decrees by, s. 225. 

, Uuj.^goon, po>\erof recorder to make and a\ter «ulc8 for, as to 
f sale, s. 287. 

in prcBidency-town or Rangoon, issue of^conitnission to, s. 386. 
no appeal to queen from dccrao in certain suits of tbe nature of 
tlioBC cogLiizahle by, «. 597. •<* 

review of judgment on reference from, s. 623 (c). 

Bmall cause courts, parts of, extending to, s. 5 and sch. ii. ' 

nt presidency -tow ns. application of code to, s. 8. 
in all Biiits in, siiminoDH to be for final disposal, s. 68. 
not to attach iininovcable property, s. 168. 
frame of judg mints of, s. 203. 

not coinpeteut to order execution-sale of imcnoveable propert 3 % 

, 

in picsidency ttwns, provisions as to summary suits on negoti- 
*'* able iustumieiits applied to, b. 538 t'‘)\ 
no second ap|»c-d in (^crlain snitH cognizablo by, s. 586. 
stutcinent i»f caKo»'*bv registrars of, s. 646* 

Small suits in military ba^i'ar at cauu^nmcui.** in Roinbay, officer S'n^inted to try, 
not aft'ectiid by code, s 6 

Soldiers in actual service*, who cannot got leave, may authorize person to sue or 
defend for them, a, 465. • 

Sole or' solo surviving plaintiO, pr»>. ednr on death of, s. 365. 

det'eiidam, ^ <Hrditie oi’j’-death of, 8, 368. 

Sovereign prince or chief, pi iwun .ippomied to prosecute or defend suit for, to bo 
recognized agent, s. 432, * 

Special OP local law not providing diOHioiit procedure, application of provisions to 
appeal <nidcr, s. 590. » 

Special /‘use, statement of, by aVbilratoi-N umpire, S. 517. 
for inquiry' into panp. n'«ii s. 393. 

shewn by party mi. njcu.'sures open to court in case of appeal 

to (^uecii oii. s. caiH. 

Special proceedings, sfc. 39 

Special relief, piftiujis in suites for, sili iv. 99- 113. 

Special rules for local area as to s.ilcs f laud in execution of money-decrees, 
S.327. «h 

. relating to cliarterud li courts, ss 631-39. 

Specific pcrfonliance of contract, cxv-.-ic^Cin of decree for, s. 260. 

plaint in sim •’ ». *scb. iv. Ill, 112. 
coneisi* statLiin < i of claim for. ^cb. i\. 114. 

Specific Relief Act, 1877, s 9, iiu.- igaiiou of claim to property soid in execu- 
tion as in suit umlvr, ss 331, 332 "n 

Staff employment, autboriu to sue f*i il difciid by military man in, s. 465. 
Stake-hoUlcr, bar of siik by* s. 470. 

procedure w here dd^cnd.uii in iuterplej.dGr-8iiit is suing, s. 476. 
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Stake-hol(fer, concise Btutement of claim for rct^nl§^f money * 1 ) 3 *, sch. iv. 114. 

^ • otmoooy won from, fich, iv. 114. 

Stamp, rejection of plaint Tor inaii^cieney of, a 51 (A). ’ • 

B»rtinp-paVor for on plicate of tiraft of oonvevanio nr (‘rulorsciftent, 8. 261, 

Stuteiiieiit of «?aHe ty party bavin*? ri^?ht I* 170. • ^ * * 

• •l^y^tber part^^, a. lM> * • * j • * 

* of facts at^ldociirnoAmiiQ cfnc stihniittei|| to coiylrjy ugrecmcctt, f. 527. 

'B iK>r referen«»e to cnurt, 8. 617. *>#•*•. 

of ilefi'n<l;jnt, form of, rcIi. iv. 122. , 

Statement? in plnintain^interploadcr-aiiit, a. 471. • * 

in airreement to atibinit ease to court, parties tojie bonnfftiy, 8. $30. • 

St itiitc 24 & 25 Vic,, c. 104, e. 16, bar to appeal ro (nieen froiy C(^‘t(un jtylgni^nts of 
• • jmlijea of blgli court erttabtisbcfl uimer, H. r*l)7. 

provisions Mpplying onW»tn high courts eHtublish- 
0*1 n tiller, s. 6:^1. ^ ^ 

application ofcmlo to higlMgCpirta established 
under, s^6;^2. ^ ^ * . •* 

use of forms subject to j^wer conferred on hi^ 
• • ■ courtii 3 % s. 614. ^ • 

Stay of proceedings on^appHcation of non-resident defendant, 8.*20, 
of execution of fVioge 3 f-decree to bo attncbeil, s. 273. 

of other decree so tight to bo attached, r. 273. 
of anle on payment of debt and costs, or tender of proof of payment, 8. 291. 
of public Rale of land on repreaentation of collector, s. 326. 
of Riilt in case of dispute as to who is legal rt'proscntativo, s. 307. 

Qf proceedings on death or removal of next friend until appointment of now, 
• fi. 448. 

in interploader-snft by defendant against stake-holder^ 8. 476. 
of execution in suit on riogotiablo instrument, s. 634. * • 

of proceedings iti summary suit on neirotiablp iiislruincnt, g. 636. 
in appeal to qiTeen, 

of excent^n of decree pending appeal to queen, «. 608 ^ 

ajf^ealed a^unst to queen, on failure of reBpondent to 
f ogive fiirtlier^ecurity, «. 609. 

of pro^edings in c^w^e of reference to court, b. 618. 

Staying execution of decrecR, provisions relatfng p), rs. 239-43. 

• pending investigation of c^aiin to property' sold in oxocutioo, 

•8s. 331,332. 

and executing decrees under appeal, ss. 645-47. , 

proceedings in suit, appeal ^oin order as |o, s. 588 (a). ^ 

SM'f5end8()f military and civil pensioners not liabliito attachment, 8. 266 (</)• 
Strangers to Ruit, power of court tdjsummon and examine, 8. 171. 

Srriking-oiit plaintiff or defendant, appeal from order as to, s. 588 (6). 

Subject- matte! of suit, payment of costs^ut df, s 222. , 

of decree for wife, to which hueBagd is by law entitled, {i. 369. 
of pauper-suit, s. 40l, exp. • - • 

• court- fees h first charge on, s. 411. 
of suit of foreign state, s. 433 (e). • * 

not exceeding 60 rupees, limit tg irrvprisQument in case of, 
t 8 481. • • • 

as to which ca.se is submitted to coui^ by agreement, etateoient of 
valiicJtjf, 8. 528. • * 

of trust for public charity, iurisdb fion according to situation of, e. 5.39. 
» of value not exceeding oOQ i*U]>ees, no second appeal in Certain suitM 
where, s. <686. * * \ 

of suit di court of first instance, and ol* matte! in disputo in appeal, 
of what value tjjjc, to albnv appeal to queen, s. 596. 
gf appeal to quecTjr power o£ court to give directions regarding, 
• 88. 608 (ai), 609. . • • . 

Submission of nomination of receiver by siihordinfito judge, r. 50.5. 

Subordinate court may be direcied^o take additional evidence admissible, 8. 669. 
list of exempted peisons to kept in, s. 641. 
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Subordinate cour.ts of final Apifollato juriadictioD, high court’s*, pdwer to regulate 
. ’ grant nr refusal of 'certificate” by, s. 612 (&). 

' . * Jiingiiagl* of, 8. 615. ^ ^ r 

Bubsciciptiou and vtrification of plaint, «. 61. 

' ; effect of omission of, e^5S (c). 

of written stutoiucnt-f, g. 116.*^ * f ‘ 
application of ilisdlyent, s. 340, 
cjf paup(‘r*8 appliratio'ii, s. 403." 

,, *of pKiint in suit against corpor(Hion, s. 435. 

Subsequent ind-orsee agaioRt maker, plaint in Ruit of, sch. iv. 31. 

• ' * ' first indorser (special inriorsement), ech. iv, 33, 43, 

iimiK'diate indorser, sch. iv. 34, 44. 
intermediate indorser, sch. iv.*’35,' 45. 

*e, maker and first and second indorsor, sch. iv. 36. 

. , acceptor, plaint in suit of, sch. iv. 40. 

Subsi^Jiar}' rule8,''pir’»or of high court to make, h. 652. i 
Sphsist^nco of (icfonuVits irnpriftcu 'jd on failure to givecuecurity, s. 482. 
Suhsistence-nllowaiico (^f jiidgment-dehtorp, ss. 338-41. 

Substituted BtVvico^of suminons, s. 82. 

Suhstitutiofi or addition of plniiitiif by oourt, s. 27. ^ \ 

Successor to judge dying or removed, dealing by, with ovidenoe taken by latter, 
8.191. r* 

Sufficient, final det'ermiuuiion of case by appellate oourt when evidence on record 
is, s. 505. 

Snificiciit time for appearance to bo allowed, s. 69. 

Suit by one of several parties in same interest, s. 30. 

alteration of plaint so as to chungo ch»i;<iotcr of, not allowed, s. 53. 
wl]< II to procjjcd against some of several defendants, s. 153. 
of judgmcnt'<lebtor against docree-holdei, stay of oxecutici pending decision 
of, R. 243. <. < ^ ^ 

ngniust piircltaHer buying bcMuiivi, nai of, r. 817, 

between de:ree^liO]dcr^und bood^fide claiViuint of^.prop^rty scld in execution, 

s. 5 . 31 . • 

and perRon diRpoRSOR^'d, s. 382. 

by person not In possossion, clajuiing property sold in execution s proprietor, 
mortgagee, lessee, or o'hevwise, s. 335. 
in ordinary niaiiner by person n6t allowed to sue as pauper, s. 413. 
iiicludt'H appeal, s, 582, '• 

Suits iir.-titutrti before commencement of Act, s. 3. 

by or Hguinst govern men I pr public ofljc^rrs, ss. 416-29. 

by aliens and by and against foreign and native rulers, ss. 430 34, 

by and against corporations and companies, ss. 435, 436. 

trustees, executors, ami administrators, ss. 437-39, 

• ^ minors and persons cf unsound iniiid, ss. 440-64. 

• ^ military iiicn, ss. 465-69. . 

poA^ers^of receiver as to bringing or efefending, s. 603. 
relating to public chaiities, s. 539. 

application to decrees in appeal, of rules relating to execution of decrees in 
s, 583. ^ 

Bum meniioned in luminous, payment of, into court, a. 532, * 

Summary procedure on ncgolialdc instriuuents. ss. 532-38, 

Bummoniiig and attemlance of whilcsses, ss. 159-78, 

^ pi-rsons to obtain infoiuiatio.i as to property for sale, s, 287, 
perron ebarged wiib obslfiK.ion to execution, s, 328. 
of witnejises before eoimmssioners. s. 399. 

ami paitics for arbitrators or umpire, s. 513, 

Bummons to defendants nddcil, 82, ,33. 

issue and service of, ss. 64-9,5. ^ 

effect o( ’deteuJaiil .spfieiwing without, s. 9/. 

non- pay moot of fee for service of, s. 97. 
or process to coiupil attendunco or p«oductioD, s. 148, 
patticulais to bs sptcified in, s. 1G3 
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• ^ ^ • 

SumraonB to rd)>r(^entative of deceafsect plaiutifF, A ,‘^68. 

to defendant t^ppear^tf hia aurety’a app^ioiitfon for dlsgliar^^c, s. 480. 

^ in Rui^on negotiable in%Arnincnt, 8. 532. * ^ ^ # 

* to c^efendnnt to appeni*ftnd answer, rules as to service of, applied, ^s. 563 . 
for dispoial of suit, form of, sch. iy. IW. * \ * * 

for of issn^ form of, sch. iv. 118 . * # i 


to appear, f^rm of, sclfftiv. 119. I , « 

attend t(f give evlBence, form of, roh.*iv. 125. f20- 
in summary suit on negotiable instrument, veil. iv. 172. 

8ummODs<^ to defemiants under s. 64, issued by high coffrt, service^f, sTdUG. 

to witnesses issued by high court, who may ^(krve, s. 636. *1 • • 

by courts Ji)cyond Hritish India, 660A. # ^ • . 

Sunday, effect of time f<fr payment of piirchaso inono}* falling on, sh. 307. • 

fiupcrintcndeiire of iiigh couit, power to make rules as tqlp^eiluro of courts uiib- 
, • • jeet to, ft, 662. ^ 

Supersession of arbilrationTss. 540, 514. 

^ \aet ting aside award 4imdc after, ^^>2 1 (c). • 

^ . T • appeal from orders as to, s. 588|(.s). 

Support of decree by* rcftponffent, s. 561- • • 

review of which is applied for, hearing in, s. 626 («), 
of land, ifonae, or mine, conjidse statement of claim for danmges 
for wrongfully takin^^ away, ftch. iv. 114. 

Sureties for payment of rent, plaint in suit against, sch. iv. 55. 

Surety for porforinanco of decree, exeentinu again'Jt, s. 253. 
fc.i!„dcfendant w'liat to bind himself to, s. 479. 
for m'fendant’s appearanoe, discharge of, s. 480. 
concise statement of olaiin for yioney paid as, sch. iv. 114. 
contribiiti<m by, scli. iv. 114. • 

for price goods sold, conefee statement of clairp agirffist* scb. iv. 114, 
for arrears of rent, concise Htatonient of claiin against, sch. iv. 114. 
for money lent, concit^ stafemon*' oV cbiiin agvdust, scb. iv, 114. 

} rccCMvodi(u8 traveller, &c.), concise btatenipciit of claim against, 
sell. iv. ill 4. • ^ * 

Surplus, deliver^^of, to insolvent*or his representative, s. 356. 

Survival of anso’of acti<in, ss. 361 and ills., 362, 365, 368. 

Survivors among joint <locree-}ioldere, s. 231. ' 

among plaintiffs or defcnclants, s. 3C2. i 

and repn soiuative of deceased, one of several plaintiffs, survival of cause 
of action to, s. 363 • 

Talking additional evidence udmissib^, s. 569. « 

bviden^e according to ^urUi own rules, s. 633. 

mode of, secuons uot applying to high court so far as relates* to, 
8. 638. 

Taxation of costs, s. 634, ^ • 

■ Temporary alienation or management of land or slmro to satisfy decree, *8. 326. 
Temporary injunctions, provisions relating to, ss. 492-97. • *' * , 

foruiK of, sch. iv. 166. # 

Tenant, execution of decree for delivery of iniTnov^blo property in occupation of, 

of property ordered to bo delivered, notice tc^ of transfer to purchaser, 
8.319. ^ • • • 

plaint in suit of, against landlord (specfiol damage), sch. iv. 67. 
by, sell. iv. 95. * 

Tenants, institution by, of iiiterpleailtSi-sui^a^against their landlord*, s. 4f4. 

* Tender to w'ltnesH of bis exp^-Hhys, «. \ . . • 

Tenure liable to sale, tlie subject of suit, putting party in immediate possession of, 
8. 601-. «• 

Testamentary; jurisdiction of high^ourt, sefvico of process issued in exercise of, 
s. 636. ‘ ^ . 

Testing of security, high courts power to regulatb, s. ^12 (r/). 

Tlie court to issue notice to sh(Tw <ginse against execution, .s. 248, exp. 

Thin^ capable of delivery, the subject of suit, d^^osit of, in court, s. 502, 
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% • 

Threat of remoyal of* property t^ith intent to defraud creditors, injiBnction in case 
of, 8. 492 (6); . ^ • 

Tiint required for service of •euninions to be cofisidered in fixing day for appear- 
*ttnce, 8. 69. ■ .• ^ c • 

• tb Be allowe^ to deft‘ndant^to appear, s. 69. * 

for uppeatuncU ^ed m case of ^substituted sgrvicei 8.«6^. • 

J • ^ , 1 non-residew^fdefendanL.s. 85. 

effect of suminoftis nbt btJnpjftierA’eil in sufliciertt, 8. lOOL(c). 

for filing affiiluvit in fins^\'c*r tp interrogatories, s. 126. , 

and place for iuspeetton of dociiinent culled for, notice*aqi to, 8. 13?. 

• foij appeal, return o^ dociiinouts on lupsq of, s. 144. 
granjpf, to piirtijjs, ft. 156. 

• place and purfioso of attendance to be specified in surnrftons, s. 163. 
for serving Kiiintnoiu on witness, s. 167. 

and place of salfrto i>e stated, s. 287. 

*of sale of pi»{^veable and immoveable property in ^ecution, e. 290. 

*ft>r pjy^nient ot jmrclmsc-mgiiey in full, b. 307. X ' 

to uduuce evidoudi in case of application to be d£c[ared iiyioUent, grant of, 
to sjrcditor8,%. 350. < • * r * 

to be allowed'for appearance and answer of secretary ef state, s. 420. 
for satisfaction of decree against government or piil:^lic*officer, s. 429. 
for delivery of award of arbitrr4*or, fixing of, s. 508. , 

of umpire to bo fixed, s. 509. 
allow'ed by court for appointment of umpire, s. 511. 

to show cause against filing of agreement to refer to arbitration, 

8. 523. 

of award, s. 525. *' 

far amendment of memorandum of ap{)cal, s. 543. 
to nppellanlf tbs^iirnisli security, 8. 549. t 

required for scrdng^nptice.of appeal, day for bearing to be fixed with refer- 
ence to, 8. 552. * « ' V 

to appear apd a/\pwer, to ho allowed to rcffponde*ht, s. 552. 
fixed for deposit, btF :ipp<.‘llant,tof co.st of sc'rvhig notice, s. 6.5?. 
allowed for objeclmns of t»jiritos to iliidiiig c:f lower court issues referred 
by appellate court, s. 567. ^ , 

limited for applioalinn for Vuvff to appeal to queen, s. 599. 

nllmvcd to fiud seciirit ^ n^ke deposit l>y application for leave to appeal 

to queen, s. 602. ** 

fiu* furni.sbing fuitber security and making furlher payment in case of appeal 
to qpeen, a. 605. a c 

Title, rofu.'^al by party to prodnccMocunient rela'Cfng^to bis own, 8. 131. s 

• of suit to be endorsc3d on admiitcd docmnonls, ►. 141. ^ 

to property in custody of court, dcteriiiinalion of questions of, between decrcc- 
, holder and otbi rs, s. 272. ’ ^ 

creato^l by judgment.debtot after attachment, delivery of immoveable property 
® ivf possession af pei.*«oii claiming ■umler, s. 318. • 

o‘f guit or application in wbicli late minor elects to proceed, s. 461. 

Tools of urtizans not liable to altucbtnent, s. 266 {0). 

Trade or busineest for,pJir^ie.M out of jurisdici^ou, persons carrying on, mny.be re- 
cognized agents, 37 (e). 

Trade-mark, concise 4;tatemc(ittof claim fqr damages for wrongfully using or imitat- 
ing, sell. iv. 114. ^ ^ V 

Trade- marks, form of injunction aV to, sc^ iv. 166. 

Trading b>'*forei^n state wiiliin jui i‘<dif’tiv>n oT court, s. 4.33 (5). 

Transfer from one to another, of eourty’in tvSdeli suit ijiay be instituted, eg. 22, 23- 
of suits, s. 23. i ^ 

attneliment <'f •'baro by prohibiting, sr 268. 

or chaige of ileeriM-s .M»!iglir U) be att'Ti ’-*.cd, noti(’o probibitipg, s. 273- 
. o4' aW.ieluMl nu moveable property, s» 274. 
of share sold lu exoeutirtu, prednbitory orders us to, s. 301. 
of uegoiiiible iustiimienis «)r sli.jres by fon t, s. 302. 
to collcclcr, oi CAvcuLicu ol dcciccs, 320. 
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Tr.in'afor oT of court* 8. 623. • * ' 

TntasfeiviMt* initTost, staf^iiieut 114 ifpplicfttion for nttachitionl, as to persons possess' 

inn, s.^238 § • • 

Tiiuisteieo of yoi»reG or onter inclifHed in Decree- holder] 8. 2. ** 

i'xoi-mjjori on application of, s, 232 • • * V 

• to holl^sMAjcct to eqiiijii*' eriforceablo aj^ainsit. ifriMiml holder, s. 233. 

* pf jod^inc*ttt-debtor insiitution^* skit, s, i-fc3^ * I 

Transferr# of assij^ued decr(«e, notice tt>, of applfca^ou for excc’tKiou, s. 232. 
Transferred dei;roes,«<^i*cut?Rn of, s. 1132. • ’ • 

Trarislalioft of plaint at requisition of defendant, s. 49^ • 

of judgment not in language of court, ss. 20^«573. 

^Aausmissiou ol decrees from court to oollcctor, s. 321). . ^ - 

of papers, relating to decree a]|>peiiiod 'against, lo nppolluto court, s. 650. 
to queen, of cojiy of recoid in appeal, s. C(J^,(f’). 

^ of queen’s order on application tor its enforcefllMit, s. 6l0. • 
of judgment (if Idgh court on question referred, 

“Tratffllniu od djjcree, aondii.^j[ ana execution of, •*. *^23-29- * * • 

Transmitted ^eerDes, staying execution of, h. 239. f 

Traveller injured ift c?iie place hy negligeiieo of railvfay hilVing principal office ip 
another, place of suing py, 8. ,18, ill. c. 
concise state^ie^it* of claim of, fo^daffiages for hreach of contract to 

enmloy, ach. iv. 114. 
for wmgful dismissal, sch. 


Trespass oiiland, plaint for, sch. iv. 71* 

in cut< ring dwelling-house, plaint for, 8ch.»iv. 
on ui()vc|pl»lr8, plaint fur, hc4i. iv. 73. 


iv. 114. 
for arrears of wages, 8ch. 
iv. 114. 


72. 


r wrongf 


on laud, concise st^touieu^of claim for dapm^cs for wrongfully entering, 

^ sch. iv. 114, 

for^drawing water from 
• well, Hch. iv. 114. 
for carrying away gravel, 
Bell. iv. 114. 

for c|r»ying away stones 
fioia river, sch. iv. 
114. 

for croasfng field, ech. 
iv. 114, 

for cutting grass, sch. iv. 
114. 

for d^OBivjng sancT, sch. 


if. lli^ 

ig 1 


path, 


• fur felling TimLar, sch. 
iv. 114. 

fur pulling down fence, 

• i (^cli. iv* 114. 

* reijiovirfj^ gate, sch. 
Vv. 114. 

for using road or 

, - ^ ^ Bell. IV. J 14. 

.Trial of issues when same suit involvogdysues both <if fart and of Jaw, ». 146. 
snhmilted to court hy iigrcM^ni-iit hetN^een partie.s, s. Jul. 
on rc-Jidmi‘‘r<i<nf of suit in lowii ei>uii under uider of iCniand, s. 562. 

OMiitU'd 1^3 lower court, s. ofiiJ. 

Trust, |iroju*at\*le*lii in, for jiidgn^nl-dehtor, liable to attacbment, 8. 266. 

Tinst, possession of utlacheii properly in,^s. 280. 281. 

etfect of fril.se stateimuir by insolvent as to property held in, 8. 359 (a), 
iustitutiuu of suit tor tipptiiniing new n^isiiM-s unfler, s. 539. 

for vetting property in ir#stuc!> under, 8. 539. 
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trustee, suits against'corporatioljs authorized to sue in name of ofpeer or, ss. 435, 436* • 
deposit in court of money or dcliverabks ^thing the subject of suit^ hel,'^ as* 

I, 502* • f 

Trustoefi', executors, dfid administrators, suits by Vhd against, ss. 437-43/ 

' *to charier, suit for deepe appointing new, s. 539 (a). 

under wilj^cn* iRun'iuge-settl^unent, concise forms ol olai'ins of, ach iv. 115< 
Trust6| {Xiiint in suit ror^e^^cutior\ of, sell. iv. 1^* ^ 

Twelve yeurs, gra^t of rep* ‘atet^ application for execution of decree after^ a. 230* 
Umpire, appointment of, a. 509*(a), (c). ^.r •* \ 

aKoitratiori by, in \ lute of arbitrators) a. 515. ' , 

Um^Dpeti^able c^ses, takii^g evidence in, s. 189. 

Unauthorized person not ^ address court, s. 635. 

UuQonditi6‘nal enfo/bement of decree appealed against to quedn, s. 608. 

Unjust, effect of decieo u^^uinst which pauper upplier for leave to appeal being, a.^ 
592. ^ ^ ^ t 

Unre'asoniihle delay, application fer stay of execution m ^do without, s. 545 (5). 
UiireasiKia'blc or^ui.pmper suit, appUcation for di8]i]issalJ'>»f, by plaintiff; hue i.iinor, ' 
8. 455. r , 

Usage having i^orce of Uw, a^coud appeal on ground b£ deciidon being contrary to, 

^ 8. 584 (g,). • , . . 

second appeal on ground o& decision failing to dht^ruiine material issue of 
law or, 8. 584 (5). • c 

having forco^* law, reference to^bigh court iu ca8o ot» doubt as to questions 
, of law or, 8. 617. 

Use of forms iu fourth schedule, s. 644. 

and occupation at fixed rent, plaint in suit for, sch. iv. 21. 

at reasonable rent, plaint iu suit for, sch. iv. 22* ' 

« of house, epneiso statement of claim fur, sch. iv. 114. 

Vakil included ,8. 2. , * 

Valid, award nut madi withiw time allowed not, s. 521. 

Validation of endorsements, receipts, mado^jr given by court, s. 302. 

Value of aggregate oybject- matters \n causes v>£ action joired, jurisdiction to de- 
pend ‘on, 8. 45, f 4 H o . 

of property attached to correspond with am , uni of money-decree, s. 245. 
to be staled iu pauper^ application, s. 403. 
to be attached to bb specitied, b. 483. < 
f;ecurity for pl'aciug of, at disposal of court, s. 484. 

Variation, discharge, or setting aside order for injuncii'on s. 496. 

, of decree in appeal, relief due to appellant to be slated in case of, s. 574 (c7)# 

^ appealed .against by judgment in appeal, s. 577. 

Verification of application for execution of decree, b. 235. 

* of description of proferty to bo attacliod, s. 237. 

Vesting of insolvent’s property in receiver b. 334. 

* property of charily iu trustee, sui^for decree for, a. 539 (6). j 
Vesting ordor^n case of iiioveab*c property not expressly provided for, s. 303. 
Vice-adthirairLy cause of salvage, towage, or oollision, power to summon assessors 
s. 6^5A. , 

Vicc-adiniralty jurisdiction, saving of, s. 616. 

Village iiiiinsifs in Maib’as \jot affected by code, s. 6 (e). 

Village pauchayats*^Uv!:ladrjf\ not affected by code, s. 6 (<?). 

Yoitl OF uselosStdociiHieiits no'., returnable, s. 1*14. 

refusal of arbiViators 1() leeonsiiler ii^waid renders it, s. 521. 

Voidability of coiiiproniise by next^fricud-or guuniian, s. 46C. 

Voluntary' e^irrender c/f defendant v\ hoVte surety applies fiu* ilischargc, d. 480. 

Wages of labourers and domestic ser\un^s not 1 "bk- to uit.icliiiicnt, s. 266 (y). 

War with great Biitain^ person residing’ in foieign comiir^ at, s^ 430, exp. 
Warelionsenian, plaint iu suit against, tor refusal to dclivei goous, sch. iv. 75. 
Warehouse rent, concise .slau-iiient of claim lor, .s'-h. iv. 114. ^ 

Warrant for cxcciOion of decree, issue ot, s. 2b{y.'' 

for immediate execution against ^)erson or property, s. 256 
of arrest of jiidgi^^vnL-ih btor to ilircct his being brought before court 
without d'day, s. 337. 
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Warrant (rf arr^^Bt in suit against government or public officer^ s. 425. « 

for arrest of defendant on his surety’s application for discharge, s. 480. 

ontsidii court't^ district, s. 648. • ’ , 

of attachment of inoveijl#le property in defendant’s, po8sc.86lOD, jjp e«:ccu> 
tiouaof inoney-decrecf sch. iv. 136. . • *’ 

of sane of prmjerty in cxecutitm of Hionqy-dccrec, ecli. iv. 145. * * * • 

• of arreSj^in •Seciition, fpvm of, sch.*iv. 164. ^ 

• bei^^re jud^nlS^, form of, B(jh. if. 158. • ^ 

Warrant^of moveables, plaint in suit for breaonol^ ech. iv. 68*-* 

Waste by lesBee, pWnt in Bitii for, Bsb. iv. 83. • * • 

plaftnt in suihfor injunction restraining, 6ch. iv*. 1^0. 

Water-course, plaint in suit for diverting, sch. iv. 81. ^ • 

^ injunction against diversion pf, ech- i^y)2.* 

coDcia^ statement of clairiffor damages f/^^ wrongfully divcriing, 
f sch. iv. 1^. 

for damages* fCJt » wrongfully divprting 
water from, sch/iy. 114. 
for diamages for u’^ongfully (listjTiargyig 
water upou^and or minc^sch. iv. 114, 
for damans foi^rongfully obstructing, 

^ scb. iv« 114. » , 

fo]^ d*magefl for wrongfully obstructing 
use of w'ell, sch. iv. 114. 
ftor damages for ♦rongfully polluting, 

• Bcb. iv. 114. • 

in suit for obstructing, sch. iv. 80. 

^concjse statement of claim for damages for wrongfully obstructing public 
Highway or private, sch. iv. ^14. 

Wearing apparel of judgment-debtor ; his wdfe and children^Upt liable t5 attach- 
0 ment, 8. 286 (a). • • ^ 

of pauper, 8. 401 , exp. • ^ • * 

Wife, execution of decree reedvery * 

and children ofsiudgm(mt-debtor, appeal of, not liftble tp^Httachment, s. 266 (a) 
Wilful disobedience of deciT4»or injunction, 260. • • 

Will, plaint of executor to slic’# that be has proved, s. 60, ill. a. 

executors wmio have not proved, need not be, joined, s. 438. . • 

conc>j^?form of claims of trustees undVr marriage-settlement or, sch. iv. 115.' 
Wi^drawal of suit, s. 25. • | 

of attacljiment ot property of witneyss out of the way, s. 169. 
of occupant of zanana, s. 271. # , ^ 

of one plnintifp without consent of otkers, not allowed, *8. 3%^ 

• fuid adjustment of siAs, ss. 373-75. A ^ 

suit under s. ^3 of this code, s. ^1. * 

of attachment Q^^ailuit) to give security, s. 485. 

Withdrawin. 1 ^ exemption from personal (y>pearance, s. 641. • 

i Witnesses, summons for final disposat to diroctfpr(»duction of, s. 71. 

^ • issue of commissions for examination of, ss. 383-91. ^ ^ 

I exemption of, fri^n arrest, s. 642. 

/ rules as to, applied to all persons required to give evidence *or produce 
documents, s. 650. • • 

Work for gain, ss. 16, 17, 57 (c). # • 

concise statement of claim for damages for bAach of eontrapt to build ship, 

M^r breach of contract to repair house, 

^ sch. iv. If4. ^ • 

for breach of contract to employ to 
hjiild sliip, sell. iv. 114. 

done (ns sur^e^'or, &c.), concise statement of claim for, sch. iv. 114. 

Working for gain, by judgment-debtor, as affecting execution of decree, s. 223 (a). 
Writing, si^dN, authority to ac/>for co-defe^ant or co-plaintilf to be in, s. 35, 
appo^tment of pleader to be iif, s. 39. 
revocation of appointment to be in, s. 39. 

^9 * i/ O- P. 7«. 
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#Writiug, c* • '*intinei\t of a^ent^to receive process to be in, s. 41. • 

c.'.' ^ and orders issuing from court to be in, s. 94. « 

subsiiinco of examination to be reducfd.to, s. I'kO* 

, adlnission genuineness of document|;^to be in, s. 128. f 
.evidence in appeasable cases to be in, gk 182. • 

authority by military icien to sue and defend to be in, a. 4 d 5. 
application for*os(ler .of reference to arhilration to):)^ ^ 

to file agreemcint to refer t^^bitration Jto be in, a. 323. 

*• * a^vijlitifto be in, a. 526. • , ^ ^ 

memorandam of ap^pcal io, a. 541. «• * ^ • 

cfecisipn or orderVlnch dissenting judge thinks proper to be iif, a. 576. 

« t notice to be inf a. 629. 

Writa^of e^^^cutioiL isgiiea by high court* service of, a. 636. ' 

Written defined, Br2. • 

Written statement, pres<Yitation of, in lieu of one rejected, a. 116. , 

• . • * dtffGtidant not to deliver interrogatories who has not fil^d; a. 121. • 

. . • form of, sch. iv. 88. 107. 

8tatemcn^8***eiider, reccip49| and record of, li. 110. ^ ' • 

Wrongfnl^distreSK, coikdse statement of claim for diim^; 3 fas for, 8i^h.*114. 

Wrongful salt! in exoGetion,|ternporary injunction in case of tia/sger of, a. 492 (a). 
Zunanas, atsizure property in, a. 271., 
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